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INTRODUCTION

As Bogdanić and Rakić point out in this volume, hate crimes have been with 
us ‘since the distant past’. Indeed, people acting on their racism, homophobia, 
disablism and religious intolerance in harmful and discriminatory ways across the 
world is not new. However, as the contributions to this book illustrate, the strength 
of the hate crime approach is that it takes a victim and community perspective that 
is grounded in human rights to both make visible a violence that is often hidden 
from public consciousness and to highlight actions that can bring victims and 
communities into safety, justice and the rule of law. 

At its best, framing and addressing this targeted violence as hate crime helps 
to understand it as an issue that requires action and collaboration, including passing 
laws, training public authorities, providing victim support and ensuring effective 
recording. This approach encompasses and supports diverse coalitions both across 
groups working to stop homophobic, Islamophobic, racist, antisemitic and disablist 
violence, and between civil society and public authorities. 

Jurisdictions with markedly different histories and contexts of discrimination 
have adopted the hate crime concept to varying and increasing degrees, and a canon 
of international human rights standards and commitments has burgeoned in recent 
years. While the Organisation for Security and Cooperation in Europe (OSCE) 
was the first to include ‘hate crime’ in its norms and standards, other international 
organisations have followed, moving from a relatively narrow focus on monitoring 
and addressing racist and religious violence to adopting a more global concern 
with ‘hate crime’ and the diverse violence and harm it encompasses. Civil society 
organisations spanning a range of groups that experience marginalisation and 
discrimination are increasingly relying on this growing body of international norms 
and standards to call for better recognition and responses to hate crime. 

At the same time, there is strong evidence that ‘hate crime’ can be understood 
and addressed quite differently across the world. A look at the OSCE’s annual 
hate crime reports reveals significant disparities in legal and policy approaches 
across the region. Established reasons for the huge differences in officially recorded 
hate crimes include under reporting by victims and communities as well as low 
awareness and diverse recording practices on the part of public authorities. But 
beyond the problems of under reporting and under recording, these disparities 
suggest deeper differences in how targeted violence is conceptualised across our 
diverse societies. These differences need to be better understood if the hate crime 
approach is to be adopted consistently.

Several authors in this book point to an overarching problem that might go 
some way to explaining these differences. As Lalić points out there is a lack of 
research on, ‘[the] implications of hate crimes in post conflict, ethnically and 
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religiously divided societies”. Indeed, the literature is heavily focused on Anglo-
American contexts, producing theoretical and empirical insights that are not always 
linguistically, culturally and legally relevant or transferable to other contexts. While 
there has been excellent work on monitoring hate crime in the region, not least by 
the OSCE Mission to Bosnia and Herzegovina in its monthly and annual hate crime 
reporting, there are important questions that have remained unanswered until now. 
How is hate crime understood and addressed in the Western Balkans and what are 
the implications for research and practice?

Using a mix of literature review and qualitative research, the authors in this 
volume examine the legal, policy and social elements of hate crime in the Western 
Balkans to provide a rich, current and dynamic picture of the region. Common 
themes connect the authors’ contributions. Several make the case that hate crime 
in post-conflict states with deep social, ethnic and religious divisions represent 
significant and particular threats to stability and security. Others detail the serious 
data deficit about hate crime’s prevalence and impact and point to the important 
distinction between having the right processes and software in place to record 
hate crimes on the one hand and actually implementing this system through the 
training and practice guidance that allow effective investigation, prosecution and 
sentencing, on the other. Political leaders are identified as having a major role to 
play in raising awareness about the problem and condemning incidents when they 
occur. A focus on victims and affected communities and the need to amplify their 
voice and provide strong support is a vital thread across these contributions.

The importance of a full consideration of the security aspects of hate crime 
emerges as a key issue in the region. Martani argues that effective responses to hate 
crime must be considered in the broader context of policies that govern minority 
relations, arguing that the securitization of hate crime issues are to be avoided, 
and recommending the more constructive concepts of interculturalism and multi 
culturalism in their place. Lalić points to the under-theorised connection between 
hate crime and security studies, which in turn limits efforts to understand personal 
as well as public security in post conflict, divided societies. Lalić persuasively 
argues that work should be done to better understand connections across these 
disciplines, which can ultimately develop better policy solutions and institutional 
capacities to holistically address the range of security threats posed by hate crimes. 
Arifi looks at the under-explored conceptual and policy connections between hate 
crime and violent extremism, arguing that this gap in knowledge is best addressed 
by civil society, academia and governmental bodies working together. 

Detailed examinations of investigation and prosecution practice add an 
essential perspective to the regional picture. Georgievski gives a forensic account 
of the stay of play on hate crime law, policy and practice in Macedonia. Using four 
cases he traces the key barriers to implementation of the country’s hate crime laws, 
with evidenced suggestions that could serve as a blue print for other contexts to 
help diagnose problems within current systems while setting priorities for action.
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Mirković reviews legislative developments and practice in Bosnia and 
Herzegovina to conclude that while the country has recently achieved harmonisation 
with EU standards, a tendency to erroneously to prosecute hate crimes using 
incitement to hatred provisions, challenges the hate crime concept and potentially 
undermines the rule of law.

Babanoski and Trajanovska give a detailed account of the sometimes complex 
steps that need to be taken to effectively investigate hate crimes, pointing to the 
essential point that distinguishes hate crimes: the need to prove motivation. They 
argue for the ‘direct participation’ of practitioners, civil society, and legislators 
to ‘encourage initiatives and debates about good practices and offer ideas and 
solutions for overcoming this problem.’ 

Providing a very useful overview of the regional legislative framework on 
hate crime, alongside some Serbian case studies, Bogdanić and Rakić illustrate the 
strengths and limitations of the court’s approach. They build a compelling argument 
to include the hate element in the offence as opposed to treating it as a sentence 
enhancement, both to improve access to justice for victims and, equally important, 
to protect the rights of the defendant.

Incidents against disabled people tend to be hidden by approaches to targeted 
violence that are commonly shaped and defined by ethnically motivated incidents. 
Bllaca Ndroqi and Poposka provide a welcome focus on the underexplored area 
of disability hate crime, both making the point that a chronic lack of data obscures 
its visibility. In the context of Albania, Bllaca Ndroqi persuasively argues that 
crimes against disabled people are further hidden from the public consciousness 
when re-labelled and re-framed to remove the criminal element, and that the deeply 
embedded marginalization of disabled people needs to be tackled in tandem. In 
the context of Macedonia, Poposka provides a useful overview of the international 
framework relating to disability hate crime. She persuasively argues that the 
low figures are directly related to insufficient support to disabled victims and 
recommends that a national victimisation survey is adopted to understand the real 
levels of victimisation as well as people’s perception of the quality of the police 
response. 

The book provides deeply informative detail on the current legal and policy 
picture in the region. Setting out a comprehensive overview of relevant EU law 
and policy that will serve as an excellent and longstanding resource for people 
with an interest in the region, Išerić and Hebib illustrate that unlike several current 
members of the EU, all countries in the Western Balkans have harmonized their 
legislation with the EU Framework Decision on Racism and Xenophobia. However, 
they argue that a lack of specialist hate crime roles alongside limited training are 
barriers to achieve the ultimate goal of effective implementation. 
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Markoski points to the essential need to address religious hatred both in terms 
of effectively prosecuting these crimes and addressing some of the root of these 
offences in the form of intolerant and extreme speech by religious leaders and the 
importance of secular and civil education. 

Soltvedt and Ivanović point to a lack of interdisciplinary work across those 
working on hate crime and economists, that is especially relevant in countries 
recovering from ethnic conflict. And, reminding us of the limitations of a purely 
retributive approach, Stefanoska explores the literature on restorative justice and 
critically analyses its application to hate crime. She powerfully argues that in multi-
ethnic societies like the Republic of Macedonia, restorative justice can provide a 
potentially transformative space to bring people together – victims, perpetrators 
and their families to understand the harms of hate and how to begin to repair it. 

The nature of hate crime is ever evolving. The refugee crisis, the Brexit backlash, 
fallout from terrorist attacks, and deepening divisions in society all define and 
challenge our ideas about hate crime and how it should understood and responded 
to. But in all this change, we are joined by the fact that people from marginalised 
groups throughout the world experience violence and bigotry that manifests itself 
as much in shocking murders and assaults as it does in the daily mundane graffiti, 
property damage and harassment, whether on the streets or online. Research that 
is rooted in the lived experience of communities is essential to generate those deep 
and particular insights into successes and barriers that are needed for understanding 
and progress at the national and regional levels. At the same time the developing 
international framework of human rights norms and standards not only remind us 
of the universality of the pain and exclusion that victims and communities suffer, 
but keep our diverse contexts connected and able to learn from each other. This 
volume provides definitive insights into the social, legal institutional and political 
faces of hate crime in the region, and offers a major contribution for scholars, civil 
society and practitioners in other contexts working to move forward from conflict 
and break down barriers to justice and safety for communities.

Joanna Perry 
International Network for Hate Studies 
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HATE CRIMES IN WESTERN BALKAN STATES AND THE 
PROCESS OF HARMONIZATION WITH THE EU LAW

Harun Išerić1

Mirza Hebib2

ABSTRACT 

Hate crimes are a particularly complex topic in post-conflict countries 
and transition countries, such as the Western Balkans countries. By signing the 
Stabilization and Association Agreement these countries took on the commitment 
to harmonize its legislation with the EU acquis. The EU legislation regulating hate 
crimes is composed of the Victims’ Rights Directive and the Framework Decision 
on Combating Certain Forms and Expressions of Racism and Xenophobia by 
Means of Criminal Law. The main goal of the paper is to analyse how hate crimes 
are regulated in Bosnia and Herzegovina, Serbia, Montenegro, Macedonia, Albania, 
and Kosovo and to what extent are these laws harmonized with the EU legislation.

Using the normative method, the first part of the paper analyses the EU 
legislation and presents conclusions as to what the future member states should 
do, i.e. what is recommended to be done in this field. Applying the comparative-
legal method, the second part of the paper analyses the legislation of the Western 
Balkans. Special attention is given to the situation in Bosnia and Herzegovina. The 
last part of the paper contains conclusions regarding the level of harmonization 
and what still needs to be done in this process. The biggest problem in drafting 
this paper was the lack of up to date data on hate crimes and outdated and poorly 
designed websites of relevant institutions.

The results reveal the legislation to be largely unharmonized. Serbia has 
achieved a slightly more significant progress in this regard. In terms of the remaining 
more tangible measures, the harmonization with the EU law is yet to be carried out.

Keywords: hate crimes, EU law, harmonization, Western Balkans.

1 Harun Išerić, BA iur. Postgraduate student at the Faculty of Law, University of Sarajevo. E-mail: 
harun.iseric@gmail.com
2  Mirza Hebib, BA iur. Postgraduate student at the Faculty of Law, University of Sarajevo. Employee 
of BH Telecom Company. E-mail: hebib_mirza@yahoo.com 
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1. INTRODUCTION – HARMONIZATION OF LEGISLATION WITH 
THE EU ACQUIS

By signing the Stabilization and Association Agreement with the European 
Union [EU]3, the countries of Western Balkans took on the commitment to 
harmonize its legislation with the EU acquis.4 In the meantime, two countries have 
started the accession negotiations:5 Montenegro and Serbia. Montenegro and Serbia 
opened the Chapter 23 – Judiciary and Fundamental Rights in December 2012 and 
July 2016 respectively. One of the Chapter 23 thematic units relates to fundamental 
rights. The issue that will be considered within this thematic unit is the prevention 
of hate crimes (Đurić & Mraljević Nišavić, 2013). The harmonization of legislation 
with the EU law is a process whereby “national legislation complies with objectives 
provided for in the EU acts” (Directorate for European Integration of Bosnia and 
Herzegovina [DEI BiH], 2005, p. 57). The main instruments for harmonization are 
directives as they are transposed into the national legislation and thus the national 
legislation is harmonized with the EU legislation. EU law is a “body of primary 
and secondary law and European Court of Justice case law, including all treaties 
between the member states and international agreements between a member state 
and the Union or the then Community related to the functioning of the Union or 
achieving its goals” (Misita, 2014, p. 89).

The EU law is very scarce in the area of hate crimes. Namely, it is regulated 
by a Directive6, a Framework Decision7 and two political documents: a Resolution 
3 The first Western Balkans country to sign the Agreement was Macedonia on 9 April 2001. The next 
one was Albania on 12 June 2006, followed by Montenegro on 15 October 2007, and Serbia on 29 
April 2008. Bosnia and Herzegovina signed the Agreement on 16 June 2008. The last country to sign 
the Agreement was Kosovo on 27 October 2015.
4 Stabilization and Association Agreement between the Former Yugoslav Republic of Macedonia 
and European Communities. Official Gazette of the Republic of Macedonia, 29/2001 and 122/2007, 
Article 68, Paragraph 3, Law No. 9590 on the Ratification of the Stabilization and Association 
Agreement between the Republic of Albania and the European Communities and their member states, 
Fletorja Zyrtare e Republikës së Shqipërisë, 87/14.8.2015. p. 2955, Article 70, Paragraph 2. The Law 
on Ratification of the Stabilization and Association Agreement between European Communities and 
their member states and the Republic of Montenegro. Official Gazette of Montenegro, 7/07, Article 
72, Paragraph 2. Stabilization and Association Agreement between BiH and EU. Official Gazette 
of Bosnia and Herzegovina – International Treaties, 10/08, Article 70, Paragraph 2. The Law on 
the Ratification of the Stabilization and Association Agreement between the European Communities 
and their member states and the Republic of Serbia. Official Gazette of the Republic of Serbia – 
International Treaties, 83/2008, Article 72, Paragraph 2.  The Law No. 05/l-069 on the Ratification 
of the Stabilization and Association Agreement between the Republic of Kosovo and the European 
Union and the European Atomic Energy Community. Official Gazette of the Republic of Kosovo, No. 
34 of 1 December 2015, Article 74, Paragraph 2.
5 The negotiations are in fact the harmonization of the legislation of a candidate country with the EU 
legislation.
6 A directive requires member states to achieve a particular result. The implementation of the directive 
is obligatory without dictating the means of achieving that result.
7 Framework decision is used for the approximation of the legislation of the EU member states. The 
decision is obligatory only with regards to the end result it wishes to achieve. The states are free to 
choose the form and means of achieving that result.
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and Conclusions. The two relevant legislative documents are: Council Framework 
Decision 2008/913/JHA of 23 November 2008 on combating certain forms and 
expressions of racism and xenophobia by means of criminal law [Framework 
Decision]8 and Directive 2012/29/EU of the European Parliament and Council of 25 
October 2012 establishing minimum standards on the rights, support and protection 
of victims of crime, and replacing Council Framework Decision 2001/220/JHA 
[Victims’ Rights Directive].9 On 27 January 2014, the European Commission 
[EC] published the first Report on the implementation of Council Framework 
Decision 2008/913/JHA on combating certain forms and expressions of racism and 
xenophobia by means of criminal law.10 The two political documents pertaining 
to hate crimes are: the European Parliament Resolution of 14 March 2013 on 
strengthening the fight against racism, xenophobia and hate crime.11 The Council 
adopted the Conclusions on combating hate crime in EU on 5 and 6 December 
2013.12 The EU High Level Group on combating racism, xenophobia and other 
forms of intolerance fosters, among others, the further exchange and dissemination 
of best practices between national authorities and concrete discussions on how to 
fill existing gaps and better prevent and combat hate crime. Within the Group, a 
separate sub-group operates on methodologies on recording and collecting data 
on hate crimes. The most active institution in combating hate crimes is the EU 
Fundamental Rights Agency [FRA].13

In its Resolution on strengthening the fight against racism, xenophobia and 
hate crime of 14 March 2013, the European Parliament used the Organization for 
Security and Cooperation in Europe’s [OSCE] definition of hate crime as “criminal 
offences committed with a bias motive that have to be tackled by means of criminal 

8 The Council Framework Decision 2008/913/JHA of 23 November 2008 on combating certain 
forms and expressions of racism and xenophobia by means of criminal law. Official Journal of the 
European Union, L 328/55.
9 The European Parliament and Council Directive 2012/29/EU of 25 October 2012 establishing 
minimum standards on the rights, support and protection of victims of crime, and replacing Council 
Framework Decision 2001/220/JHA. Official Journal of the European Union, L 315/57.
10 European Commission (2014). Report on the implementation of Council Framework Decision 
2008/913/JHA  on  combating  certain  forms  and  expressions  of  racism  and  xenophobia  by  means  of  criminal 
law. Available at https://www.google.ba/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&ved=0a-
hUKEwjontzv4rzOAhUFliwKHXjOCLAQFggzMAM&url=http%3A%2F%2Fwww.ipex.eu-
%2FIPEXL-WEB%2Fdossier%2Ffiles%2Fdownload%2F082dbcc54314a3a30143d97a1d0823b6.
do&usg=AFQjCNE6pGpesFhiv3jC-6SXVw0UCWUEbA&sig2=jiEc16gxerR1BoESJarH2Q, 
accessed on 06/06/2016.
11  European Parliament (2013). Resolution on strengthening the fight against racism, xenophobia 
and hate crime. Available at http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=E
N&reference=P7-TA-2013-90, accessed on 06/06/2016.
12  Council of the European Union (2013). Council conclusion on combating hate crimes in the 
European Union.  Available at http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/
jha/139949.pdf, accessed on 25/06/2016.
13  The EU Fundamental Rights Agency is a specialized agency of the Union. It provides advice to 
the member states of the Union and its institutions regarding the rights set out in the EU Charter on 
Fundamental Rights. More information at http://fra.europa.eu/hr, accessed on 16/06/2016.
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legislation and specific tailored policies” (European Parliament, 2013). In the 
words of Morten Kjaerum, the former Director of FRA, “Hate crimes create an 
‘us and them’ mentality ... they undermine the basic democratic tenets of equality 
and non-discrimination...” (EU Fundamental Rights Agency [FRA], 2012). 
Hate crimes negate the founding values of the Union: democracy and equality. 
“The European Union Charter on Fundamental Rights prohibits discrimination, 
thereby binding the EU member states to combat hate crimes motivated by 
racism, xenophobia, religious intolerance or disability, sexual orientation or 
gender identity” (FRA, 2012). 

2. FRAMEWORK DECISION ON COMBATING CERTAIN FORMS AND 
EXPRESSIONS OF RACISM AND XENOPHOBIA BY MEANS OF 
CRIMINAL LAW 

The Framework Decision was adopted after seven years of negotiations. 
This speaks volumes about the sensitivity of the issue and differences in its 
regulation in the Member States of the Union.  In its Preamble, the Framework 
Decision recommends to the member states to ensure that investigations and 
prosecutions of offences involving racism and xenophobia are not dependent on 
reports or accusations made by victims, who are “often particularly vulnerable and 
reluctant to initiate legal proceedings”.14 The most important provision for hate 
crimes can be found in Article 4 referring to racist and xenophobic motivation for 
committing crimes. Thus the Framework Decision binds the states to: a. take the 
necessary measures to ensure that racist and xenophobic motivation is considered 
an aggravating circumstance, i.e. aggravating form of underlining offence or, 
alternatively b. that such motivation may be taken into consideration by the courts 
in the determination of the penalties. The EU member states had until 28 November 
2010 to harmonize their legislation with the Framework Decision. One of the 
conclusions of the annual FRA conference “Combating hate crime in the EU” held 
in 2013 was that a Directive should replace the Framework Decision and extend 
protection to all the grounds of discrimination, i.e. the motives for hate crimes 
covered by Article 21 of the EU Charter of fundamental rights. (FRA, 2013).15

3. EC REPORT ON THE IMPLEMENTATION OF THE FRAMEWORK 
DECISION

At the beginning of 2014, the EC published the Report on the implementation 
of the Framework Decision. The Report says that “Due to the discriminatory nature 

14  The Framework decision 2008/913/JHA of 23 November 2008 on combating certain forms and 
expressions of racism and xenophobia by means of criminal law. Official Journal of the European 
Union, L 328/55, Preamble, i. 11.
15  The missing grounds of discrimination set out in the EU Charter on Fundamental Rights are: sex, 
genetic features, language, religion or belief, political or any other opinion, membership of a national 
minority, property, birth, disability, age or sexual orientation.
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of racist and xenophobic motives and their impact on individuals, groups and 
society at large, Member States must ensure that racist and xenophobic motives 
are properly unmasked and adequately addressed” (European Commission [EC], 
2014, p. 6).

The Report states that 15 EU member states16 stipulated in their criminal 
codes that racist and xenophobic motivation shall be considered an aggravating 
circumstance with regard to all crimes. Another eight member states17 stipulate that 
a racist or xenophobic motivation shall be considered an aggravating circumstance 
with regard to certain crimes.18 Three member states19 stipulate that the racist 
motivation may be taken into account by the courts. In their general criminal law 
provisions, three member states20 stipulated that the general motivation of the 
perpetrator shall be taken into consideration. In its Report on the implementation 
of the Framework Decision, Estonia refers to the aggravating circumstance of 
other base motives, while Ireland and Luxemburg simply state that motivation can 
always be considered by the courts. Hungary refers to a considerable amount of 
registered hate crimes and convictions but has not yet provided the relevant case 
law. The Netherlands refers to an official guidance document which states that 
racist or xenophobic motivation should be taken into account.

In member states an investigation and criminal proceedings are initiated 
ex officio, and are not dependant on the report made by the victim. Namely, the 
prosecutor must initiate criminal proceedings if there is evidence that a crime has 
been committed.

In its Report, the Commission suggests practices to strengthen the 
implementation of the Framework Decision. It emphasizes the positive impact 
of the existence of special offices and units for combatting hate crimes as well as 
specific training of the police, prosecutors and judges in processing hate crimes. 
It also says that the exchange of information and good practices by bringing 
together the state stakeholders dealing with hate crimes can also contribute to 
better implementation.21 Due to the nature of these crimes, victims often do not 
report the crime to the police; the Commission states that “speedy implementation 
of the Victims’ Rights Directive is essential in order to protect the victims” (EC, 
2014, p. 9). The Report further suggests to the member states to systematically 
collect and record hate crimes in order to assess the level of prosecutions and 
sentences and a reliable cross-country comparison. The Commission believes 

16  Czech Republic, Denmark, Greece, Spain, Croatia, Italy, Cyprus, Latvia, Lithuania, Malta, 
Austria, Romania, Finland, Sweden and Slovakia.
17  Belgium, Bulgaria, Germany, France, Hungary, Poland, Portugal and the United Kingdom.
18  Such as: murder, serious bodily harm and other violence against persons or property.
19  Belgium, Germany and United Kingdom.
20  Portugal, Poland and Slovenia.
21  Also: EU Fundamental Rights Agency. (2012). Hate Crime in the European Union. Available at 
https://fra.europa.eu/sites/default/files/fra-factsheet_hatecrime_hr_final.pdf, accessed on 16/06/2016.
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that “Public condemnation of racism and xenophobia by authorities, political 
parties and civil society contributes to acknowledging the seriousness of these 
phenomena and to actively fighting against racist and xenophobic speech and 
behaviour” (EC, 2014, p. 9).22

4. OPINION OF THE EU FUNDAMENTAL RIGHT AGENCY ON THE 
FRAMEWORK DECISION ON RACISM AND XENOPHOBIA – WITH 
SPECIAL ATTENTION TO THE RIGHTS OF VICTIMS OF CRIME 

In its Opinion on the Framework Decision on Racism and Xenophobia – with 
special attention to the rights of victims of crime,23 the EU Fundamental Rights 
Agency recommends to the member states that in cases of crime committed with 
a discriminatory motive, the police, prosecution services and courts acknowledge 
and pay proper attention to the discriminatory nature of the offence and that the 
court takes the discriminatory motivation of an offender into consideration in 
determining the sentence. The victim must have the right to review a decision 
not to prosecute or to discontinue proceedings and the right to appeal the verdicts 
where victims claim that the court has not paid due attention to the discriminatory 
motives behind the offence. In its Report, FRA particularly encourages the EU 
member states to take appropriate measures to facilitate the reporting of hate crime 
and to encourage victims and witnesses to report such crime. Accordingly, it is 
necessary to raise awareness of potential victims about their rights and how to seek 
assistance and advice. This means conducting public awareness raising campaigns 
in cooperation with non-governmental sector and ensuring that all persons who are 
likely to come into contact with victims of hate crimes receive training enabling 
them to identify crimes committed with a discriminatory motive, to understand the 
rights of victims of bias motivated crimes, to assess and respond to the particular 
needs of such victims and to ensure that such victims are offered the best possible 
assistance and support available. Member states are encouraged to protect victims 
against repeat victimization and intimidation and to set up special police units that 
would deal with hate crimes. The EU member states, together with Eurostat24, 
should, on an annual basis, collect and publish data pertaining to crimes committed 
with a discriminatory motive. The m inimum data that should be collected and 
published is: the number of crimes recorded by authorities, number of convicted 
persons, motive for committing the crime, i.e. the bias that led to the crime and the 

22  Also Janez Lenarčič, Head of ODIHR-a (The OSCE Office for Democratic Institutions and Human 
Rights): “When leaders speak out against hate crimes, this sends a strong message of reassurance to 
affected communities.” Available at http://fra.europa.eu/en/press-release/2014/political-leaders-have-
central-role-play-countering-racism-and-hate-crime, accessed on 20/06/2016.
23  EU Fundamental Rights Agency (2013). FRA Opinion on the Framework Decision on Racism and 
Xenophobia – with special attention to the rights of victims of crime. Available at https://fra.europa.
eu/sites/default/files/fra-opinion-2-2013-framework-decision-racism-xenophobia_en.pdf, accessed 
on 22/06/2016.
24  Eurostat is a statistical office of the European Communities whose task is to collect, process and 
release comparable statistical data in European Union.
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punishment handed down to perpetrators (FRA, 2013, p. 25). The member states 
should conduct victimization surveys, especially of vulnerable groups, such as 
ethnic minorities and immigrants. Finally, FRA recommends that national action 
plans are developed for addressing hate crimes.

5. THE VICTIMS’ RIGHTS DIRECTIVE

In some of its provisions, the Victims’ Rights Directive explicitly refers to 
the victims of hate crimes. The victims of hate crimes are recognized as potential 
victims of “secondary and repeat victimization, intimidation and retaliation” 
by the offender. Accordingly, assessments should be carried out to determine 
whether they are at risk of secondary and repeat victimisation, of intimidation and 
of retaliation and what special protection measures they require.25 In Article 22, 
Directive explicitly stipulates that individual assessments should take into account 
the personal characteristics of the victim, the type or nature and the circumstances 
of the crime. “In the context of the individual assessment, particular attention 
shall be paid to…victims who have suffered a crime committed with a bias or 
discriminatory motive which could, in particular, be related to their personal 
characteristics ...”26 There are two steps in assessment process: 1. determine 
whether the victim requires special protection measures due to one of the following 
criteria: personal characteristics of the victim, type or nature of the crime and the 
connection between the offender and the victim, and, if necessary, the victim and 
the circumstances of the crime, 2. in order to determine whether the victim requires 
special protection measures and if so, which ones (EC, 2013, p. 44). Member 
states shall decide which bodies will carry out the individual assessment and the 
assessment procedure itself. The rights set out in this Directive shall not be made 
conditional on the victim’s residence status in their territory or on the victim’s 
citizenship or nationality.27 This provision is extremely important, especially for 
the victims of hate crime, given that refugees and immigrants are often victims 
of such crimes. Article 8, Paragraph 3 of the Directive obliges the member states 
to take measures to establish specialised support services “due to their personal 
vulnerability or particular circumstances or the nature of the crime” for victims of 
hate crimes, among others (EC, 2013, p. 25). Access to these services should be free 
of charge and should not be condition by the victim reporting the crime. Although 
not explicitly referring to hate crimes, the provisions on close cooperation of state 
and civil society organizations working with victims are also relevant, especially 
on information and awareness-raising campaigns, education programmes and 
training.28 Also important is the systematic statistical data collection, including at 
25  Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 on 
establishing minimum standards on the rights, support and protection of victims of crime, and 
replacing Council Framework Decision 2001/220/JHA. Official Journal of the European Union, L 
315/57, Preamble, i. 55.
26  Ibid, Article 22, p. 3.
27  Ibid, preamble, i. 10.
28  Ibid, preamble, i. 62.
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least the number and type of the reported crimes, and the number, age and sex of 
victims.29 Member states are obliged to collect and disseminate reliable, regularly 
updated judicial, police and administrative data on victims and perpetrators of all 
crimes, working in close cooperation with national and the European Statistical 
Office (Eurostat) (EC, 2013, p. 50).

6. EUROPEAN PARLIAMENT RESOLUTION ON STRENGTHENING 
THE FIGHT AGAINST RACISM, XENOPHOBIA AND HATE CRIMES 

On 14 March 2013, the European Parliament adopted the Resolution on 
strengthening the fight against racism, xenophobia and hate crime. Among the 
reasons for adopting the Revolutions were the increase of violence and crimes 
motivated by racism, xenophobia, anti-gypsyism, anti-Semitism, religious 
intolerance, sexual orientation, gender identity, belonging to a minority group or 
other characteristics, as well as the fact that every fourth person belonging to a 
minority group experienced racially motivated crimes. Another fact that motivated 
the Parliament to adopt the Resolution was that 90% of all incidents or threats 
targeting immigrants or persons belonging to minorities remain unreported.30

The Resolution calls on the EC, the Council and the member states to 
strengthen the fight against hate crimes and discriminatory attitudes and behaviour 
and creating a comprehensive strategy for fighting hate crime, bias violence and 
discrimination. Special attention is placed on victims, and their awareness of their 
rights, encouragement to report hate crimes and ensuring their adequate protection. 
The Resolution stresses the importance of training of judicial bodies regarding the 
application of the law.

The Resolution calls for the collection of broader and reliable data on hate 
crime.  Also, the states should keep records of the number of incidents reported 
by the public and recorded by the authorities ex officio, the number of convictions, 
sentences and the grounds on which offences were found to be discriminatory. 
In addition, state members should conduct crime victimisation surveys on the 
nature and extent of unreported crimes, the experiences of crime victims with 
law enforcement, and the reasons for non-reporting. The states are called upon to 
conduct hate crime awareness raising campaigns both for victims and state bodies. 
The Resolution also calls for mechanisms to be put in place with a view to making 
hate crime visible in the EU, ensuring that bias-motivated offences are recorded 
properly and investigated effectively, that offenders are prosecuted and punished 
and that victims are offered proper assistance, protection and compensation, thus 
encouraging victims of hate crime and witnesses to report incidents.

29  Ibid, preamble, i. 64.
30  The Resolution refers to the EU Fundamental Rights Agency report. (2012). Revealing the dark 
figure of unreported hate crime in the EU. Available at https://fra.europa.eu/sites/default/files/media_
memo_hate_crime_en_3.pdf, accessed on 21/06/2016.
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7. COUNCIL OF THE EUROPEAN UNION’S CONCLUSIONS ON 
COMBATING HATE CRIMES IN THE EUROPEAN UNION

The Conclusions31 of the Council of the European Union on combating hate 
crime in the EU of 5 and 6 December 2013 stress the need for an effective and 
systematic collection of reliable and comparable data on hate crimes, including, as 
far as possible, the number of such incidents reported by the public and recorded 
by the authorities; the number of convictions; the bias motives behind these 
crimes; and the punishments handed down to offenders. Special attention is placed 
on victims, underlining the importance of training for practitioners coming into 
contact with victims of hate crime in order to increase their awareness of the needs 
of victims of hate crime and to enable them to deal with these victims in a respectful 
and professional manner, inter alia with a view to facilitate reporting of this type 
of crime. The Conclusions invite the member countries to ensure prompt and 
effective investigation and prosecution of hate crimes ensuring that bias motives 
are taken into consideration and throughout criminal proceedings. All EU member 
countries are also the member of the Council of the European Union. In its case law, 
the European Court of Human Rights reiterated that “when investigating violent 
incidents, State authorities have the additional duty to take all reasonable steps to 
unmask any racist motive and to establish whether or not ethnic hatred or prejudice 
may have played a role in the events.”32 The court also stressed that “Treating 
racially induced violence and brutality on an equal footing with cases that have no 
racist overtones would be turning a blind eye to the specific nature of acts that are 
particularly destructive of fundamental rights.”33 In case of not investigating racist 
motives, the state risks being found guilty of violating Article 14 (Prohibition on 
discrimination) of the European Convention on Human Rights and Fundamental 
Freedoms [European Convention]. Positive obligations of the state under Article 2 
(Right to life) and Article 3 (Prohibition of torture) of the European Convention is to 
efficiently investigate racist motives in order to ensure the confidence of minorities 
in the ability of the state to protect them from racist violence.34

States should take appropriate steps in order to facilitate reporting hate crimes, 
provide support to the relevant nongovernmental organizations dealing with hate 
crimes, and to take steps to build confidence in the police and other state bodies. It 
is also recommended in the conclusions to collect and publish comprehensive and 
comparable data on hate crimes as much as possible, as follows: the number of such 
incidents reported by citizens and record by authorities; the number of convictions 
and the motive behind those crimes and the pronounced sentences. The victims 

31  The conclusions of the Council of the European Union are adopted in the course of each meeting 
of the Council. Conclusions set out specific issues of importance for the Union, certain measures that 
need to be taken are presented, as well as goals to be achieved.
32  Šečić v. Croatia, No. 40116/02, 31 May 2007; § 66, Nachova et al. v. Bulgaria, No. 43577/98 
43579/98, 6 July 2005; § 160, Angelova and Iliev v. Bulgaria, No. 55523/00, 26 July 2007, § 115.
33  Šečić v. Croatia, No. 40116/02, 31 May 2007, § 6, Ibid, Ibid.
34  Angelova and Iliev v. Bulgaria, No. 55523/00, 26 July 2007, § 116.
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of hate crimes should be provided with assistance, protection and support. States 
should promote training for practitioners who deal with the victims of hate crimes, 
and thus ensure efficient protection for victims (Council of European Union, 2013).

8. THE FIRST ANNUAL COLLOQUIUM OF EUROPEAN COMMISSION 
ON FUNDAMENTAL RIGHTS AND THE HIGH LEVEL GROUP ON 
COMBATING RACISM, XENOPHOBIA AND OTHER FORMS OF 
INTOLERANCE

The Frist Annual Colloquium on fundamental rights in the EU was held on 
1-2 October 2015, in the organization of EC. The topic of the Colloquium was: 
“Preventing and combating anti-Semitic and anti-Muslim hatred in Europe”. One 
of the key actions agreed upon at the Colloquium was the “implementation...of the 
new EU rules on protecting the rights of victims of crime and improved recording 
and data collection of hate incidents” (EC, 2015, p. 3). In addition to the necessary 
implementation of the Framework decision, the conclusion stresses the need for 
full transposition and efficient implementation of the Victims’ Rights Directive. 
Three points were emphasized regarding hate crimes: “Hate motives behind 
crimes must be better investigated and recorded to ensure appropriate prosecution 
and sentencing” (EC, 2015, p. 6). This can only be achieved if the authorities 
are trained. The other issues are victims. State authorities need to ensure better 
support and communication with victims with the aim of an efficient response 
to hate crimes. With regards to underreporting, it was stressed that it stems from 
the fact that victims do not believe in the will of state authorities to investigate 
and punish such crimes, and because they are afraid of additional victimization 
and that the crime will become publicly known. It was also emphasized that 
victims need to be better informed on their rights. The third issue addressed at the 
Colloquium was the collection of data on hate crimes. “Reliable and comparable 
data is essential for an accurate analysis of trends and for evidence-based policy-
making to prevent such phenomena” (EC, 2015, p. 6). The key recommendations 
for addressing these issues are as follows: the implementation of special projects 
with the aim of enhanced application on laws on racism and xenophobia and 
training of judges, prosecutors and police. European Commission was tasked with 
drafting new guidelines for the member states of EU on best practices in order to 
contribute to the efficient implementation of the EU legislation on fighting hate 
crimes. It was stressed that EC has to carefully monitor the implementation of 
the EU legislation regarding victim’s rights and to initiate proceedings in case of 
violations. It was recommended that states, in cooperation with non-governmental 
sector, work on non-reporting of hate crimes, victims’ awareness of their rights, 
and strengthening the victims’ confidence in state authorities and facilitating 
reporting of such crimes. The EU Fundamental Rights Agency was tasked with 
assisting the EU member states regarding the best methodology of collecting and 
processing data on hate crimes. 
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The Colloquium issued a decision pursuant to which the Working Group of 
member states for Framework Decision on racism and xenophobia was transformed 
into the EU High Level Group on combating racism, xenophobia and other forms 
of intolerance. The Group held its inaugural meeting on 14 June 2016. The group 
convenes two to three times a year in Brussels. Its mandate and goals include, inter 
alia, development of specific policies and tools and capacity building with the aim 
of improving prevention and combating racism, xenophobia and other forms of 
intolerance in the EU member states. Specifically, these include: improved unmasking 
of bias as a motive for committing a crime, ensuring efficient investigation and 
criminal prosecution, ensuring appropriate legal sanctions, protection of victims, 
the issue of non-reporting crimes, strengthening confidence of victims in state 
authorities and building diversity culture in law enforcement agencies and fighting 
discrimination and racism. The second goal includes facilitating the exchange 
and disseminating best practises, including supporting of EC guidelines with best 
practices and monitoring their implementation. The special focus in the third goal 
is on hate crimes against persons with disabilities (EC, 2015). 

There are two sub-groups within the Group: Sub-group on methodologies on 
recording and collecting data on hate crimes and Sub-group on countering hate 
speech online. The first meeting of the Sub-group on methodologies on recording 
and collecting data on hate crimes was held in Vienna, on 18-19 October 2016. The 
conclusions adopted at the meeting are still not available on the EC website.

9. EU FUNDAMENTAL RIGHTS AGENCY

In its publication “Hate Crimes in the European Union”35 FRA states that 
the EU need to make hate crimes more visible to the public. The information on 
collecting hate crimes data is disappointing, as only eight states collects data on 
hate crimes on the grounds of sexual orientation, four collect data on hate crimes 
against Roma (FRA, 2011). The Agency recommends the EU and its member states 
to adopt laws that will oblige the member states to collect and publish statistical 
data on hate crimes. This data should at least contain the following information: the 
number of reported incidents, the number of incidents recorded by the authorities, 
the number of convictions, the motives of hate crimes and the sanctions pronounced. 
The collected data should be analysed twofold: with regards to the perpetrators of 
hate crime concerning their sex, age and other variables in order to understand 
such crimes, and with regards to the victims. Such analysis is primarily related 
to the nature and the scope of unreported crimes, the experiences of hate crimes 
victims in the communication with the relevant state authorities, the reasons for not 
reporting crimes and awareness of their rights. States should also prescribe more 
severe punishments for hate crimes. Collecting data on hate crimes is important in 
order to:

35  EU Fundamental Rights Agency (2012). Hate crimes in EU. Available at: https://fra.europa.eu/
sites/default/files/fra-factsheet_hatecrime_hr_final.pdf, accessed on: 16/06/2016.
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“a.  make hate crimes more visible in the EU,
b.  give victims of hate crimes the opportunity to seek redress against 

perpetrators,
c.  ensure that EU Member States respond effectively to hate crime as an 

abuse of fundamental rights” (FRA, 2012).

FRA established the Working party on improving reporting and recording of 
hate crime in the EU based on the Council Conclusions on combatting hate crime 
in the EU of 5-6 December 2013. Namely, the Agency was asked to facilitate the 
exchange of good practices and assist the Member States at their request in their 
efforts to develop effective methods to encourage reporting and ensure proper 
recording of hate crimes. The Working party was set up in November 2014 in Rome. 

In December 2013, the Agency organized a conference “Combatting hate crimes 
in the EU”. In their conclusions, inter alia, the participants recommend the member 
states the following (FRA, 2013): ensure that the police always investigate bias 
motive behind a crime whenever there is indication of such a motivation; establish 
specialized units dealing with hate crimes; police officers responsible for reaching 
out to minorities; police training is needed to increase understanding for and 
recognition of hate crimes, and greater engagement of the police in the community 
in order to increase trust among victims and their families in the police’s ability to 
deal with hate crimes. States should establish a low threshold reporting system that 
would allow victims and witnesses of hate crimes to report crimes to the police, 
online, through civil society organizations or mobile applications. Victims of hate 
crimes must be sufficiently informed and made aware of their rights. Targeted 
and specialised support services for hate crimes victims need to be established. 
States should ensure that hate crime victim does not see the perpetrator in court.36 
Specialized hate crimes unit should be established in prosecutor’s offices as well. 
States need to adopt national action plans for combatting hate crimes and set up 
structures for monitoring hate crimes. The conference participant stressed the need 
to collect and publish data on hate crime incidents that are reported to the police 
and on the number of cases referred to prosecutor’s offices. Public prosecutors 
must publish data on the number of indictments in relation to hate crime, always 
specifying the number of defendants, and courts must publish data on the number 
of convictions and acquittals in relation to hate crime, as well as the number of 
persons that were convicted or acquitted. Courts must also publicise hate crimes 
cases, their verdicts must be public and must include the grounds motivating the 
offence, and the sentence pronounced.

 

36  Directive 2012/29/EU of the European Parliament and Council of 25 October 2012 establishing 
minimum standards on the rights, support and protection of victims of crime, and replacing Council 
Framework Decision 2001/220/JHA. Official Journal of European Union, L 315/57, Art. 19, para. 1.
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10. CONCLUSION

To conclude this part of the paper we will summarise the characteristics of 
the EU hate crimes legislation as follows: firstly, the racist and xenophobic motive 
for committing a crime must be provided for in the criminal legislations for 
aggravating circumstance of the criminal offence and thus the crime would get its 
aggravated form. Conversely, they should oblige courts to take such motives into 
account when determining sentences. In case of hate crimes, investigation must be 
initiated ex officio. The investigation should be quick and efficient and the police 
should investigate the motive whenever there is an indicator that it existed at when 
the crime was committed.

It is recommended that states establish specialized, trained offices and units 
in the police and prosecutor’s offices for combatting hate crimes. Special attention 
must be paid to the training of persons who are in contact with victims of hate crime, 
especially on how to recognize hate crime, how to respond and help individual 
victim of crime provide the needed support. 

States need to systematically collect data on hate crimes. The hate crimes 
data should be published and accessible to the public. The data that needs to be 
collected should include: the number of hate crimes, the number, age and sex of the 
victim. Also, the data on the number of reported incidents, the number of incidents 
recorded by the authorities, the number of convictions, the number of acquittals, 
the pronounced sanctions and the motives or committing the crime. The following 
data should also be collected: the number of reports referred to prosecutor’s offices, 
the number of raised indictments and defendants and the number of acquitted 
and sentenced persons. The collected data should be analysed with regards to the 
perpetrator of hate crime in relation to the sex and age of the perpetrator and other 
circumstances needed for understanding hate crimes. Collected data should also be 
analysed with regards to the victim. The analysis should relate to the nature and the 
scope of unreported crimes, the experience of the victim in the communication with 
the state authorities, the reasons for not reporting the crime, and the awareness of 
victim about her/his rights. States should cooperate with Eurostat with regards to 
collecting and publishing data. 

One part of the EU legislation relates to the victims of hate crimes. Thus, 
member states must implement the Victims’ Rights Directive. States must not limit 
exercising the rights set out in the Directive with the nationality or the ethnicity of 
the victim. States must carry out an assessment of the repeat victimization of the 
victim of hate crime and provide support to the victims accordingly. The assessment 
needs to take into account the personality of the victim, the type or the nature of 
the crime and the circumstances of the crime. States must act in order to increase 
awareness of victims of their rights and legal aid. States must establish separate 
specialized services for providing support to the victims of hate crimes. States 
should encourage reporting hate crimes. Victims should be able to report hate crime 
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in any manner, including online or through a mobile application. States should 
ensure that victims have the right to question the decision to cease investigation 
and the right to appeal if the victim claims that the court did not take into account 
the motive for committing the crime. Victims should be able to seek compensation 
from the perpetrator of hate crime.  

Finally, it is recommended that states adopt and implement national action 
plans and policies for fighting hate crimes.

11. LEGISLATION OF BOSNIA AND HERZEGOVINA (BIH)

Hate crimes in a post-conflict state, such as BiH, represent one of the 
biggest threats to stability and security of the society itself. Therefore, there is 
an urgent need for efficient prevention and countering hate crimes. According to 
the constitutional competencies, the following laws are in force in BiH: Criminal 
Code [CC] of Bosnia and Herzegovina,37 Criminal Code of the Federation of 
Bosnia and Herzegovina [FBiH]38, Criminal Code of Republika Srpska [RS]39 
and Criminal Code of Brčko District BiH [BDBiH].40 The Criminal Code of BiH 
does not contain provisions regulating hate crimes. This is because the Law in 
its special part does not provide for criminal offences that can be aggravated by 
hatred, i.e. by a discriminatory motive. The amendments to the CC BDBiH41 and 
RS42 from 2010 provided definition of hate in the general part of the criminal codes 
stipulating that it presents a motive for the perpetration of a crime. This is followed 
by inclusion of aggravating forms of crimes committed out of hatred and general 
rules for sentencing stipulating that hate will be an aggravating circumstance for 
those crimes for which hatred as aggravating form of the underlying offence has 
not been prescribed. Instead of defining hate, the amendments to the CC RS from 
201343 provide definition of hate crime and decrease the number of protected 
characteristics.44 It took FBiH six years to regulate hate crimes. The amendments 
to CC FBiH45 from 2016 defined hate crimes as a criminal offence committed out 
of hatred, and introduced aggravated forms of some crimes when motivated by 
hatred. It is important to point out the role of the Coalition against Hate Crimes 
37  Criminal Code of BiH. Official Gazette BiH, 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 
55/06, 32/07, 8/10, 47/14, 22/15 and 40/15.
38  Criminal Code of FBiH. Official Gazette FBiH, 36/03, 37/03, 21/04, 69/04, 18/05, 42/10, 42/11, 
59/14, 76/14 and 46/16.
39  Criminal Code of RS. Official Gazette RS, 49/03, 108/04, 37/06, 70/06, 73/10, 1/12 and 67/13.
40  Criminal Code of BDBiH. Official Gazette BDBiH, 33/13.
41  The Law on Amendments to CC BDBiH. Official Gazette BDBiH, 21/10.
42  The Law on Amendments to CC RS. Official Gazette RS, 73/10.
43  The Law on Amendments to CC RS. Official Gazette RS, 67/13.
44  Compared to the amendments in 2010, the following protected characteristics were left out: script, 
political or other affiliation, social background, social status, age, and other characteristics. Gender 
identity was added.
45  The Law on Amendments to the CC FBiH. Official Gazette FBiH, 46/16.
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and Hate Speech46 established in 2013 in advocating for adoption of hate crimes 
amendments to criminal codes in BiH (Vasić, 2015).47

In their general sentencing rules, the criminal codes of BDBiH and RS 
provide for hate as aggravating circumstance for those crimes for which hatred 
as aggravating form of the underlying offence has not been prescribed.48 The CC 
FBiH contains the same provision, but under Article 2, Paragraph (11) where 
definition of hate crime is provided for.  

The Criminal Code of BDBiH provides definition of hatred, while CCs RS 
and FBiH definition of hate crimes. The CC BDBiH defines hate as a “motive for 
commission of a crime provided for by this Law, which is entirely or in part based on 
differences on the grounds of an actual or perceived ethnic or national background, 
language or script, religious beliefs, race, skin colour, sex, sexual orientation, 
political or other affiliation, social background, social status, age, health and other 
characteristics, or due to associating with persons with such characteristics.“49 Entity 
legislation define hate crimes as any crime committed (entirely or in part)50 due to 
race, national or ethnic background/origin, skin colour, religious belief, language, 
sex, sexual orientation or gender identity.51 In the FBiH disability is also one of 
the protected characteristics, and in RS it is health. Hatred is provided for as an 
aggravating circumstance for the following crimes: murder52/first degree murder,53 
grievous bodily harm,54 rape,55 malicious mischief,56 aggravated theft,57 aggravated 
robbery,58 robbery.59 The last crime for which hate is aggravating circumstance in 
BDBiH is serious crimes against general security,60 while in RS it is causing public 
danger.61 Therefore, it can be said that the BiH legislation is harmonized with the 
Article 4 of the Framework Decision.

46  More on the Coalition available at http://www.diskriminacija.ba/koalicija-za-borbu-protiv-
govora-mr%C5%BEnje-i-zlo%C4%8Dina-iz-mr%C5%BEnje, accessed on 01/06/2016.
47  In addition to the Coalition, hate crimes related activities are also carried out by: Sarajevo Open 
Centre, Interreligious Council BiH, Center for Social Research Analitika, Civil Rights Defenders, 
Association for Democratic Initiatives and Youth Initiative for Human Rights BiH.
48  CC BDBiH, Art. 49, para. 2; CC RS, Art. 37, para. 3.
49  CC BDBiH, Art. 2, para. 37.
50  Only CC RS.
51  CC RS, Art. 147, para. 25; CC FBiH, Art. 2, para.11.
52  Ibid. Art. 163, para. 2, item 3; Ibid, Art. 166, para.2, item c.
53  CC RS, Art. 149, para.1, item 2.
54  CC BDBiH, Art. 169, para. 4; CC FBiH, Art. 172, Art.4; CC RS, Art. 156, para. 2.
55  Ibid, Art. 200, para. 4.; Ibid, Art. 203, para. 4.; Ibid, Art. 193, para. 2.
56  Ibid, Art. 287, para. 3.; Ibid, Art. 293, para. 3.; Ibid, Art. 249, para. 3.
57  CC BDBiH, Art. 281, para. 1, item 5; CC RS, Art. 232, para. 7.
58  Ibid, Art. 282, para. 2; Ibid, Art. 234, para. 2.
59  Ibid, Art. 283, para. 2; Ibid, Art. 233, para. 2.
60  CC BDBiH, Art. 322, para. 1.
61  CC RS, Art. 402, para. 5. 
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With regards to the position of the victim of hate crime in the criminal 
procedure, the criminal procedure codes [CPC] in BiH62 provide for the right of 
the injured party to file property claim within criminal proceedings, before the 
main trial concludes.63 The claim is filed with the prosecutor or the court. If the 
court does not rule on the property claim within the criminal proceedings, the 
injured party can file the property claim in civil proceedings.64 Hate crime can be 
reported verbally and in writing. It can be reported by phone.65 CPCs need to be 
amended in order to allow reporting hate crimes via mobile application and thus 
encourage and facilitate reporting hate crimes. Victim of hate crime has the right 
to file a complaint against the decision not to conduct investigation and decision 
to cease investigation. The complaint must be filed within eight days of issuing 
decisions to the prosecutor’s office.66 The injured party can also appeal the court 
verdict.67 However, their appeal can pertain only to the decision on the expenses 
of the criminal proceedings and the decision on the property claim.68 The CPCs in 
BiH have to be amended in order to include provisions on the assessment of repeat 
victimisation of the victim and establishing protection measures. In addition to 
the full transposition of the Victims’ Rights Directive to the national legislation, 
BiH must establish free support services for the hate crimes victims. The support 
in BiH is provided by the Sarajevo Open Centre [SOC], which only provides 
legal aid to the LGBT hate crimes victims. The OSCE Mission to BiH is the 
only organization that published a leaflet on the rights of the hate crimes victims: 
“Victim or a witness of a criminal offence? Know your rights and duties.“69 To 
date (August 2016) there has been no public campaign or other actions of the state 
with the aim of awareness raising of victims regarding their rights. 

Order to conduct investigation of a hate crime is issued by a prosecutor when 
there are reasons for suspicion that a crime has been committed.70 Therefore, 
initiating and conducting of an investigation does not depend on the report and the 
62  Criminal Procedure Code FBiH. Official Gazette FBiH, 35/03, 37/03, 56/03, 78/04, 28/05, 55/06, 
27/07, 53/07, 9/09, 12/10, 8/13 and 59/14; Criminal Procedure Code RS. Official Gazette RS, 53/12; 
Criminal Procedure Code BDBiH. Official Gazette BDBiH, 33/13.
63  CPC BDBiH, Art. 194, para. 1; CPC RS, Art. 104, para. 1; CPC FBiH, Art. 208, para. 1.
64  According to the available data of the OSCE Mission to BiH, compensation to the victim of hate 
crime was ruled only in two cases in Brčko District BiH. OSCE Mission to BiH (2012). An analysis of 
bias-motivated incidents in Bosnia and Herzegovina with recommendations. Available at: http://www.
osce.org/bs/bih/107256?download=true, accessed on 14/06/2016, p. 40.
65  CPC BDBiH, Art. 215, para. 1-2; CPC RS, Art. 223, para. 1-2; CPC FBiH, Art. 230, para. 1-2.
66  Ibid, Art. 216, para. 4; Art. 224, para. 2; Ibid, Art. 232, para. 2; Ibid, Art. 224, para. 4; Ibid, Art. 
231, para. 4. and Art. 239, para. 2.
67  Ibid, Art. 293, para. 1; Ibid, Art. 307, para. 1; Ibid, Art. 308, para. 1.
68  Ibid, Art. 293, para. 5; Ibid, Art. 224, para. 1; Ibid, Art. 231, para. 1.
69  OSCE Mission to BiH (2013). Are you a victim or a witness of a criminal offence? Know your 
rights and obligations. Available at:  http://www.osce.org/hr/bih/118883?download=true, accessed on 
16/06/2016.
70  CPC BDBiH, Art. 216, para. 1; CPC RS, Art. 232, para. 2, Art. 224, para. 4; CPC FBiH, Art. 231, 
para. 4 and Art. 239, para. 2.
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statement of the victim. For the investigation to be more expedient and efficient, a 
protocol must be drafted that would provide for the cooperation of the police and 
the judicial bodies in processing hate crimes (The Initiative for Monitoring the EU 
Integration Process in BiH, 2016, p. 31).71 It is crucial that the police explicitly 
specify elements that might indicate bias as a motive for the commission of a crime 
as the majority of prosecutors would otherwise treat it as an “ordinary” crime 
(Kuči, 2013, p. 3). Theory and comparative practice have developed a number of 
possible criteria for recognizing bias motivation for hate crimes; however, such 
criteria have not been defined in the official documents pertaining to conducting 
investigations and prosecuting crimes in Bosnia and Herzegovina (Kuči, 2013, 
p. 3). Accordingly, a common list of indicators for recognizing hate crimes must 
be adopted. Conversely, there needs to be sensitisation and training of the police to 
be able to recognize bias when a crime is reported and investigate the motive when 
conducting investigation.

Unfortunately, the police and judiciary in BiH “still do not systematically 
collect data on hate crimes ...“ (Initiative for monitoring the European integration 
of BiH, 2016, p. 31). This is also the opinion of the EU.72 The OSCE Mission to 
BiH is the only organization that collects data on hate incidents. Namely, in May 
2013, the Mission launched its Hate Monitor.73 “The Hate Monitor is a monthly 
visualization of the Mission’s hate crimes monitoring data.”74 The data published 
in the Monitor are obtained through the cooperation with the police, prosecutor’s 
offices and around a hundred non-governmental organizations in BiH. Each 
month the Mission publishes the Monitor containing the following information: 
the number of hate incidents and the number of responses to hate incidents. Also, 
information on the types of incidents and the types of responses given. 75Each 
month, the Monitor also highlights one response or prevention effort, to raise 
awareness and promote good practices in combating hate.76 For this purpose, 
the Mission supported the establishment of a network of non-governmental 
organizations so that hate crimes would be condemned immediately after they 
are committed.77 The Hate Monitor also uses a map to indicate the places in BiH 
71  Also Vasić, V. (2015). Regulating hate crimes in the Criminal Code of FBiH. Available at http://
soc.ba/site/wp-content/uploads/2015/06/HRP_BOS_hate-crime.pdf, accessed on 12/06/2016, p. 18.
72  “Information about hate crime acts is not systematically collected or tracked.” European 
Commission (2015) Bosnia and Herzegovina 2015 progress report. Available at http://europa.ba/wp-
content/uploads/2015/11/Izvjestaj-za-BiH-za-2015-godinu.pdf, accessed on 01/06/2016, p. 25.
73  OSCE Mission to BiH (2016). Hate Monitor. Available at http://www.osce.org/bs/
node/221111?page=4, accessed on 02/06/2016.
74  Ibid.
75  “A response to a hate incident or hate crime can be either an immediate reaction (condemnation 
by authorities or citizens) or a more long-term prevention measure (project or policy).” Ibid.
76  Ibid. 
77 Thus the Internet platform Supergrađani/Supergrađanke (Supercitizens) was launched on 22 
November 2013. More information available at http://supergradjani.ba/, accessed on 14/06/2016. The 
June 2016 Monitor highlights the response of the police of Brčko District BiH that removed offensive 
graffiti in the form of swastika, cross and four s letters and the words Nazi Brčko. (OSCE Mission to BiH 
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where the incidents occurred and to show where there was a response to those 
incidents. The third part of the Hate Monitor is prevention. Prevention can be 
carried out through the activities of local coalitions against hate and the existing 
local strategy for prevention of hate. The last part of the Monitor is dedicated to 
the victim’s characteristics. The Hate Monitor lists the following characteristics: 
ethnicity/religion, sexual orientation and other.78 The Hate Monitor also provided 
the following information: visual representation of the number of incidents from 
January of the current year.79 It also shows the response ratio and incidents with 
at least one response.80 The Monitor provides information on the processing of 
hate incident.81 BiH has not met its obligations regarding the EU integrations. 
A law that will regulate the collection and processing of hate crimes data needs 
to be adopted. The law should also prescribe which data is collected, how they 
are analysed, publish and used, as well as the obligations of state institutions and 
competences in this process.

None of the levels of government has adopted or is planning to adopt a strategy 
or national action plan for fighting and prevention hate crimes. However, the 
Strategy of Bosnia and Herzegovina for Preventing and Combatting Terrorism82 
partially relates to hate crimes. In terms of prevention, the Strategy sets out the 
support and active involvement of community, especially the youth in combatting 
hate crimes. The Strategy sets out its vision as follows: “Create a framework and 
support the development of the driving forces, aimed at preventing hate crimes...
so as to establish an adequate response focused on positive communication and 
action” (Council of Ministers BiH, 2015). The first sub-goal of the Strategy is 
the prevention of hate crimes. Special preventive measures foresee combating 
misuse of the Internet and social networks for incitement to hate crimes. One of 
the preventive activities one of the prevention actions in terms of hate crimes 
is encouraging and assisting academia to continue research into hate crimes in 
order to identify key problems and develop preventive measures. As a specific 
measure regarding investigation, the Strategy prescribes strengthening and 
speeding up the investigation and corresponding sanctions for perpetrators of hate 
crimes, particularly those with religious and ethnic motivation. The Strategy also 
recommends training for judges, prosecutors and police officers in conducting 
investigation. Finally, the Strategy prescribes obligatory adoption of action plans at 

(2016). Hate monitor – June 2016. Available at http://www.osce.org/bs/bih/257821?download=true, 
accessed on 03/06/2016).
78  The Hate Monitor does not explain the “other” category.
79  U January there was 8, in February 6, March 18, April 11, May 13, and June 12 incidents. Ibid.
80  Up to July 2016, there were 36 responses, while 24 hate incidents had only one response. Ibid.
81  As of June 2016, there were 8 ongoing proceedings and no convictions or acquittals in such cases. 
Ibid.
82  The Strategy was adopted at the 14th session of the Council of Ministers of BiH on 8 July 
2015.  Council of Ministers of BiH (2015). Strategy of Bosnia and Herzegovina for preventing and 
combatting terrorism. Available at http://www.vijeceministara.gov.ba/akti/prijedlozi_zakona/default.
aspx?id=20286&langTag=bs-BA, accessed on 10/06/2016.
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all levels of government in BiH, according to their respective competencies, within 
60 days from the adoption of the Strategy. The Council of Ministers adopted the 
Action plan for the implementation of the Strategy of Bosnia and Herzegovina for 
preventing and combatting terrorism (2015-2020).83

Prosecutors emphasized the lack of training on hate crimes, both for them and 
for expert associates, as one of the biggest problems in processing hate crimes 
(Kuči, 2013, p. 5). The training of police officers, judges and prosecutors on hate 
crimes unfortunately depends the most on non-governmental and international 
organizations (Initiative for monitoring the EU integration of BiH, 2016, p. 31). In 
2008, the Ministry of Security of BiH signed the Memorandum of Understanding 
with OSCE Office for Democratic Institutions and Human Rights [ODIHR]. 
Subsequently, BiH appointed the national point of contact for hate crimes within 
the Ministry of Security of BiH. By signing the Memorandum, the Ministry 
committed to “implement a set of activities that will improve the response of the 
police to hate crimes throughout BiH” (OSCE Mission to BiH, 2012, p. 48). The 
first seminar on this subject was held from 23 to 27 March 2009, in the organization 
of the Ministry of Security of BiH and ODIHR (“Successfully conducted Training 
Program”, 2009). A part from this training not much has been done in this field 
(OSCE Mission to BiH, p. 48). The largest number of training sessions was carried 
out by SOC in cooperation with the OSCE Mission to BiH.84  In 2016, SOC is 
planning to implement the “train the trainer” project (training of future trainers) 
so that future police officers who get the training pass their knowledge on to their 
colleagues. As of April 2016, six cantonal ministries of interior agreed that training 
on hate crimes be included in the program for professional development, training 
and continuous training of police officers (“The Police in FBiH Determined”, 2016). 
Four Sarajevo city police administrations designated contact persons for work with 
LGBT population (“Ministry of Interior of the Sarajevo Canton Designated”, 2014). 

The Judicial and Prosecutorial Training Centre [JPTC] FBiH has started 
conducting training on hate crimes in 2012. The Judicial and Prosecutorial Training 
Centre RS held its first hate crimes seminar in 2014. In 2015, the first joint seminar 
of both JPTCs and the Judicial Commission of BDBiH on hate crimes was held, 
with the support of the OSCE Mission to BiH. This year, the joint training of JPTC 
FBiH and RS and the Judicial Commission of BDBiH will be held the seminar on 

83  The Strategy was adopted at the 14th session of the Council of Ministers of BiH on 8 July 
2015.  Council of Ministers of BiH (2015). Strategy of Bosnia and Herzegovina for preventing and 
combatting terrorism. Available at https://www.parlament.ba/sadrzaj/ostali_akti/izvjestaji/default.
aspx?id=61179&langTag=bs-BA&pril=b, accessed on 05/06/2016.  Prevention and combating hate 
crimes is also part of the Action Plan.
84  In 2014, SOC has initiated training for police in FBiH. Since 2015 SOC is implementing a 2-year 
project “Fighting hate crimes in BiH”. The project is composed of training on hate crimes. In 2015 
“151 policemen from all cantons were trained about adequate response to hate crimes”. (Initiative 
for monitoring of the EU integration of BiH (2016). Alternative report for BiH for 2016 on progress 
in European integration. Available at http://eu-monitoring.ba/site/wp-content/uploads/2016/07/hrp_
alternativni-izvjestaj_bos_12.07.2016.-web.pdf, accessed on 01/06/2016, p. 31).
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hate crimes.85 It is a one day seminar that will be held three times in the course of 
the year86, gathering around 80 participants. 

It is necessary to include “mandatory training on hate crimes into the training 
programs of the police academies of RS and FBiH, and into the continuous and 
specialized programs for training of police officers, prosecutors and judges” (The 
Initiative for Monitoring the EU Integration Process in BiH, 2016, p. 18). Training 
on hate crimes should be included into the curricula of the law, criminology, and 
security studies, and the training programs of police administrations (Sarajevo Open 
Centre, 2016, p. 25).87 Unfortunately, there is no police administration, ministry 
of interior or prosecutor’s office with specialized offices or units for combatting 
hate crimes. Training carried out by the JPTCs FBiH and RS and the Judicial 
Commission of BDBiH, and SOC should also include the training on the victim of 
hate crime itself, treatment, assistance and support to the victim.  

12. LEGISLATION OF THE REPUBLIC OF SERBIA 

Hate crime was recognized in the criminal legislation of the RS in 2012, when, 
in the Article 54a, the legislator prescribed that criminal offences committed out 
of hatred would be punished more severely. The CC stipulates that any criminal 
offence motivated by the following characteristics of the victim: race and religion, 
nationality or ethnicity, sex, sexual orientation or gender identity, will be considered 
a hate crime. The purpose of this provision is to adequately punish the person that 
hurt somebody only because they cannot accept certain diversity, but also to act 
preventively with regards to perpetrating such acts in the future.88 This provision 
was introduced into legislation in order to better protect minority groups, after years 
of advocating activities by the Lawyers’ Committee for Human Rights [YUCOM] 
and the Gay Straight Alliance [GSA]. Before the CC was amended, similar 
circumstances were prescribed in the law, but the security services and judiciary did 
not adequately and efficiently address these issues, thus leaving the victims to often 
face fear at all stages of proceedings: from reporting the perpetrator, investigation, 
disinterested media, inappropriate media reporting, to the final decision of the 
court, without any institutional support to victims. The amendments created the 
85  The topics of the 2016 seminars are: 

•  What is a hate crime?
•  Why should hate crimes be treated differently than other crimes?
•  How to recognize a hate crime?
•  Response of the institution for law enforcement and judiciary
•  Response of local authorities
•  International and regional standards

86  One seminar was held in Banja Luka on 21 June 2016. The others will be held in Sarajevo on 21 
September 2016, 3 November 2016 and 1 December 2016 and in Zenica on 26 October 2016.
87  Also, Vasić, V. (2015). Regulating hate crimes in the Criminal Code of FBiH. Available at http://
soc.ba/site/wp-content/uploads/2015/06/HRP_BOS_hate-crime.pdf, accessed on 12/06/2016, p. 18.
88  Criminal Code of the Republic of Serbia. Official Gazette of the Republic of Serbia, 85/05 , 88/05 
- correction, 107/05 - correction, 72/09 , 111/09 , 121/12 and 104/13.
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conditions for providing this support, although upon reviewing the information 
available in the Ministry of Justice [MJ] and the Ministry of Interior [MI] it is 
evident that Serbia does not have specialized services for providing support to hate 
crimes victims.89

With regards to the rights of the victim, the CPC of Serbia does not treat 
separately victims of hate crimes. In Article 58, Paragraph (2) of the CPC provides 
the victim the right to file a property claim and to propose measures to ensure it.90 
According to the provisions of the CPC, investigation is initiated ex officio, i.e. the 
statement or the report by the victim is not necessary. In addition, the victim has the 
right to request the review of the decision to cease the investigation or file a motion 
pursuant to Article 51 of the CPC. Contrary to the standards of the EU, the victim 
of the crime does not have the right to appeal in cases when motive for committing 
the crime has not been taken into consideration by authorities.  

In terms of data collection and data processing in line with the EU 
recommendations, we believe that Serbia meets all the prescribed parameters, 
a view confirmed in the OSCE’s Hate Crimes Report for 2014.91 The data are 
available on the Prosecutor’s Office web site. The Prosecutor’s Office collects the 
data and submits them to the OSCE. The non-governmental sector also plays an 
important role in data collection.92

There is no data with regards to the direct implementation of the Victims’ 
Rights Directive. 

On the official websites of the MJ and the MI there is no information whether 
the police or prosecution have specialized offices for combatting hate crimes. With 
the support of the UK Embassy in Belgrade the Victim and Witness Information 
Unit was established within the Higher Public Prosecutor’s Office in Belgrade.

The final draft Action plan for Chapter 23 of April 201693 provides for the 
adoption of the Action plan for combatting hate crimes and harmonization of 
legislation with the EU standards. The first report on the implementation of the 
Action Plan for Chapter 23 states that a progress has been made with regards 
to the training of judges, prosecutors and police officers, i.e. six seminars on 
89  Accessed on the ministries’ official web site: Ministry of Interior (http://www.mup.gov.rs/), 
Ministry of Justice (http://www.mpravde.gov.rs/), on 08/08/2016.
90  Criminal Procedure Code of the Republic of Serbia. Official Gazette of the Republic of Serbia, 
72/2011, 101/2011, 121/2012, 32/2013, 45/2013 and 55/2014.
91  More information and the entire Report available at http://hatecrime.osce.org/serbia, accessed on 
08/08/2016.
92  More information in Stjelja I., and Viguier C. (2014). Civil society against hate crimes. Available 
at http://www.yucom.org.rs/wp-content/uploads/2015/02/zlocin-iz-mrznje-brosura-2.pdf, accessed 
on 08/08/2016.
93  The Government of the Republic of Serbia (2016). Final draft of the Action plan for Chapter 
23. Available at http://www.mpravde.gov.rs/files/Akcioni%20plan%20PG%2023.pdf, accessed on 
13/08/2016, p. 308.
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hate crimes were held in the organization of the Judicial Academy. It was said 
that the representatives of the competent institutions held two meetings with the 
representatives of the non-governmental sector on establishing mechanisms for 
combatting hate crimes in the Republic of Serbia.94

Taking into account all of the above, we believe that the Republic of Serbia 
legislation is partially harmonized with the EU legislation.

13. LEGISLATION OF THE REPUBLIC OF MONTENEGRO

Article 42a of the Criminal Code of Montenegro stipulates that committing 
a crime out of hatred will be taken into account as a separate, aggravating 
circumstance when meting out the sentence. It also prescribes that a criminal 
offence will be considered a hate crime if committed because of race, religion, 
nationality or ethnicity, sex, sexual orientation or gender orientation of another 
person unless prescribed as the element of the underlying or aggravated form of 
a criminal offence.95 Such exception, i.e. the aggravated form is provided for in 
the Criminal Code for the criminal offence of Endangering Security (Article 168, 
Paragraph (2) of the CC of Montenegro).

Although there is a legal ground for sanctioning hate crimes, the Centre 
for Civic Education of Montenegro [CCE] stated on many occasions that these 
provisions are not sufficient, and that it was necessary to regulate sanctioning hate 
crimes through special amendments to the law, that is, to work on greater application 
of those provisions by the Montenegrin courts (“CCE: Harsher punishments”, 
2013). Accordingly, in 2012, 14 non-governmental organizations in Montenegro 
submitted a proposal to the Government of Montenegro to expand the criteria set 
out in the said Article regulating hate crimes, which are in practice often a motive 
for committing such crimes. In addition to the legally prescribed characteristics, 
they suggested that health, disability, skin colour, political or other affiliation, 
language, education, financial situation, birth and social status be included into the 
provision.96

In terms of the rights of the victim, the CPC of Montenegro does not treat 
victims of hate crimes separately. In Article 234, victim is afforded the right to 

94  Republic of Serbia – Council for the implementation of the Action plan for Chapter 23. (2016). 
First report on the implementation of the Action plan for Chapter 23 – for the activities due by the 
second quarter of 2016. Available at http://www.mpravde.gov.rs/files/Izve%C5%A1taj%20br.%20
1-2-2016%20o%20sprovo%C4%91enju%20Akcionog%20plana%20za%20Poglavlje%2023.pdf, 
accessed on 13/08/2016.
95  Criminal Code of Montenegro. Official Gazette of the Republic of Montenegro, 70/2003, 13/2004, 
47/2006 and Official Gazette of the Republic of Montenegro, 40/2008, 25/2010,32/2011, 64/2011 – 
another Law, 40/2013, 56/2013, 14/2015 42/2015 and 58/2015 – another Law.
96  The proposed amendments to the Criminal Code are available at http://www.hraction.org/wp-
content/uploads/FIN-Predlog-i-pratece-pismo-18-12-2012.pdf, accessed on 08/08/2016.
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file for compensation for the damages incurred by the commission of crime.97 We 
note that pursuant to the provisions of the CPC the investigation is initiated ex 
officio, i.e. no evidence or the incident being reported by the victim is needed. The 
victim does not have the right to question the decision to cease the investigation, 
but pursuant to Article 290, Paragraph (5), the victim may take over prosecution 
by filing a direct indictment. Contrary to the EU standards, the victim of the crime 
does not have the right to appeal if the motive for the commission of the crime was 
not taken into consideration.

With regards to the systematic collection of data it is important to stress that 
the Prosecutor’s Office and the Supreme Court of Montenegro collect data on hate 
crimes, but the data is not public and is not included in the OSCE Hate Crimes 
report for 2014. 

There is no information available on the direct implementation of the Victims’ 
Rights Directive. 

We have not found any information on any kind of the training for the police, 
judges and prosecutors on hate crimes on the MJ’s and MI’s official websites.

There is also no information that the police or prosecutor’s offices have 
specialized offices for combatting hate crimes.

The adoption of the Action Plan on combatting hate crimes and the harmonization 
of the legislation with the EU standards is set out in the Action Plan for Chapter 23 
from 2013.  The said Action Plan does list certain plans for necessary amendments 
for the purpose of harmonization of the national legislation with the EU legislation. 
Also listed are the necessary amendments to the CC, in accordance with the 
provisions of the Framework Decision, Convention on elimination of all forms of 
discrimination against women and the ODIHR’s observations. The aim of the new 
provision under Article 42a is to ensure harsher sanctions and thus increased legal 
protection of the especially vulnerable social groups whose members are victims of 
different criminal offences committed out of hatred due to their affiliation.98

To reiterate, conducting investigation into a hate crimes does not depend on 
the crime being reported by the victim. We would also like to stress that Article 
24, Paragraph (1) of the CC of Montenegro stipulates that “Anyone who with 
intent incites another to commit a criminal offence will be punished as if s/he has 
committed it by himself/herself”.  

In accordance with the above, we believe that the legislation of Montenegro is 
largely not harmonized with the EU legislation.

97  Criminal Procedure Code of Montenegro. Official Gazette of Montenegro, 57/2009, 49/2010, 
47/2014 - Decision US CG, 2/2015 - Decision US CG and 35/2015.
98  Government of Montenegro (2013). Action plan of the Government of Montenegro for Chapter 
23 – Judiciary and fundamental rights. Available at www.gov.me, accessed on 11/08/2016, p. 262.
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14. LEGISLATION OF THE REPUBLIC OF MACEDONIA 

When addressing aggravating circumstances in Article 39, Paragraph (5), the 
Criminal Code of Macedonia99 stipulates that when meting out the sanction the 
court shall in particular take into consideration whether a crime was committed 
against a person or a group of persons or property, directly or indirectly, because of 
their sex, race, skin colour, belonging to a marginalized group, ethnicity, language, 
nationality, social background, religion or religious beliefs, other beliefs, education, 
political affiliation, private or social status, mental of physical disability, age, family 
or marital status, financial status, health.

In Article 144, Paragraph (4) it is stipulated that whoever threatens, using 
information technology, to commit a crime subject to a sentence of five or more 
years of imprisonment against a person on the basis of their sex, race, skin 
colour, belonging to a marginalized group, ethnicity, language, nationality, social 
background, religion or religious belief, other beliefs, education, political affiliation, 
personal or social status, mental or physical disability, age, family or marital status, 
financial status, health, shall be sentenced to one to five years of imprisonment.

The CPC of Macedonia100 does not treat separately victims of hate crimes. 
Article 110, Paragraph (2) affords the right to the victim to file a property claim. It 
stipulates that court in the convicting verdict decides on the property claim partially 
or in full. Also, court has the possibility not to decide on the property claim if 
that would prolong the proceedings, and if there is no sufficient evidence during 
the proceedings to adjudicate fully or partially on the property claim, and for the 
remainder of the claim the court can issue a supplementary verdict. Article 110, 
Paragraph (3) provides for the possibility that the injured party in some cases may 
seek compensation from the insurance company insuring the accused/defendant. 
According to the provision of the CPC, investigation is initiated ex officio, i.e. 
the statement or the report by the victims is not required. The injured party does 
not have the right to revision of the decision to cease investigation or not to 
file indictment. Pursuant to Article 57 the injured party may take over criminal 
prosecution retaining the existing or by raising a new indictment. Contrary to the 
EU standards, the injured party does not have the right to appeal in cases when the 
motive for committing the crime was not taken into consideration.

In terms of collecting data, the OSCE Report on Hate Crimes for 2014 indicates 
that there is information on several dozen hate crimes, but OSCE also notes that 
Macedonia does not collect statistical data on hate crimes.101

99  Criminal Code of Macedonia. Official Gazette of the Republic of Macedonia, 37/96; The Law on 
amendments to the Criminal Cod. Official Gazette of the Republic of Macedonia, 80/99, 4/02, 43/03, 
19/04, 81/05, 60/06, 73/06, 7 /08, 139/08, 114/09, 51/11, 135/11, 185/11, 142/12, 166/12, 55/2013, 02/14.
100 Criminal Procedure Code of Macedonia. Official Gazette of the Republic of Macedonia, 150/10; 
In Macedonian: Zakon za krivičnata postapka.
101 More information, as well as the complete Report available at http://hatecrime.osce.org/former-
yugoslav-republic-macedonia, accessed on 09/08/2016.
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There is no information whether the Victims’ Rights Directive is directly 
implemented. 

The official websites of the MJ and the MI do not contain information on any 
type of training for police, judges, or prosecutors on hate crimes. 

It is not indicated that there are specialized offices for combatting hate crimes 
in the police or the prosecutor’s offices.

Analysing the parameters we came across the Helsinki Committee for 
Human Rights Reports stating that hate crimes are covered up and not processed 
in Macedonia (“Helsinki Committee: In Macedonia”, 2013). Macedonia does not 
have any action plans related to the fight against hate crimes.  

Taking into account all of the above, we believe that the Macedonian legislation 
is largely not harmonized with the EU legislation.

15. LEGISLATION OF THE REPUBLIC OF ALBANIA 

Until the latest amendments there were no provisions in the Criminal Code 
of Albania102 addressing hate crimes or racist or other motives of the perpetrators 
that courts should take into account as aggravating circumstances when meting 
out the sentence. In its third Report on Albania, the European Commission against 
Racism and Intolerance [ECRI] states that the Albanian authorities claimed that 
the provisions that would regulate hate crimes are problematic for the Albanian 
legal system.103

The latest amendments to the CC of 2013, in Article 50, Paragraph (1) stipulates 
that bias motivation based on sex, race, skin colour, ethnicity, language, gender 
identity, sexual orientation, political, philosophic or religious beliefs, health, 
genetic predispositions or disability shall be taken into account as aggravating 
circumstances in meting out sentences. Furthermore, hate crime based on sexual 
orientation and gender identity is included in Article 265 together with offences 
against sex, race, ethnicity, religious beliefs, etc. 

In terms of rights of the victims, the CPC of Albania104 does not give special 
place to the victim of hate crimes. Article 61 provides for property claim to be filed 
by the victim in relation to the damages caused by the crime. In accordance with 

102 Criminal Code of the Republic of Albania. Fletorja Zyrtare e Republikës së Shqipërisë, 7895/1995, 
Amendments to the Criminal Code of the Republic of Albania, Fletorja Zyrtare e Republikës së 
Shqipërisë, 7895/2013.
103 European Commission against Racism and Intolerance. (2015). ECRI report on Albania (fifth 
monitoring cycle). Available at https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/
Albania/ALB-CbC-V-2015-18-ENG.pdf, accessed on 01/062016, p. 20-25.
104 Criminal Procedure Code of the Republic of Albania. Fletorja Zyrtare e Republikës së Shqipërisë, 
7905/1995, Amendments to the Criminal Procedure Code of the Republic of Albania. Fletorja Zyrtare 
e Republikës së Shqipërisë, 7095/2013.
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provisions of the CPC, the investigation is initiated ex officio, i.e. the statement 
or the report by the victims is not required. The victims have the right to request 
reconsideration of the decision on cessation of investigation, i.e. file appeal in 
accordance with Article 329. Contrary to the EU standards, the injured party does 
not have the right to appeal in cases when the motive for committing the crime was 
not taken into consideration.

Albania does not systematically collect data on hate crimes. ODIHR reported 
in its 2014 Report that Albania failed to provide information and statistical data on 
hate crimes.105

There is no information whether the Victims’ Rights Directive is directly 
implemented.

The official websites of the MJ and the MI do not contain information about 
training for the police, judges and prosecutors on hate crimes. What is worth 
mentioning is that in July 2015, the biggest consultations meeting on LGBT rights 
was held. It was initiated by the Ministry of Social Protection and Youth in which 
several experts participated. One of the outcomes of the meeting was proposal for 
an action plan for elimination of discrimination of LGBT for the period from 2015 
to 2020. Furthermore, Albania is taking steps to harmonise with the EU acquis. 
Some progress has been made, such as above mentioned providing for hate crimes 
provisions in the CC.

Moreover, there is no mention of specialised offices for combating hate crimes 
within police or prosecutor’s offices.

Albania has no action plans related to combatting hate crimes. Taking into 
account all of the above, we believe that the Albanian legislation is largely not 
harmonized with the EU legislation.

16. LEGISLATION OF THE REPUBLIC OF KOSOVO

The Criminal Code of the Republic of Kosovo106, in Article 74 (General rules 
on meting out punishment) stipulates that the following circumstances will be taken 
into consideration in defining the punishment as aggravating circumstance: that 
the crime was committed against a person, group or property due to ethnicity or 
nationality, statehood, language, religious affiliation, lack of religious affiliation, 
colour, sex, sexual orientation or for closeness with persons with such characteristics. 
Racial, national or religious motives represent an aggravating factor for murder107 
and property damage108.
105 More information, as well as the complete Report available at http://hatecrime.osce.org/albania, 
accessed on 09/08/2016.
106 Criminal Code of the Republic of Kosovo. Official Gazette of the Republic of Kosovo, No. 19 of 
8 December 2012.
107 CC of the Republic of Kosovo, Article 179, Paragraph 1.10.
108 Ibid, Art. 333. para. 4. In addition to the listed prejudice, aggravating circumstances of this offence 
are also:  language, the lack of religious belief, colour, sex, sexual orientation or affiliation to persons 
with said characteristics.
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In terms of the rights of the victim, the CPC of Kosovo109 does not give 
special place to the victim of hate crimes. Article 458 provides for property claim, 
compensation of damages, return of belongings or annulment of a contract to be 
filed by the victim. The investigation is initiated ex officio, i.e. the statement or the 
report by the victims is not required. The victims have the right to be informed on 
cessation of investigation in order to continue the prosecution110 or to be informed 
about withdrawal of the indictment before the main trail in order to continue the 
prosecution111. Contrary to the EU standards, the injured party does not have the 
right to appeal in cases when the motive for committing the crime was not taken 
into consideration (Sijerčić-Čolić and Halilović, 2007).

There is no systematic collection of hate crimes data in Kosovo. The ODIHR’s 
report does not mention Kosovo at all. The information that can be found on the 
number of hate crimes in Kosovo have been collected by the OSCE Mission to 
Kosovo. In its report, OSCE emphasizes that there were 542 ethnically motivated 
incidents in Kosovo only in 2014 and that there are no specialised services that 
could accurately collect hate crimes data.112 In 2012, the OSCE Mission conducted 
training of the Kosovo police in order to be able to independently recognise hate 
crimes. 

There is no information on the direct implementation of the Victims’ Rights 
Directive.   

There is no information on the official websites of the MJ and the MI whether 
there has been any kind of training for the police, judges and prosecutors on hate 
crimes. Due to the specific functioning of Kosovo, the OSCE Mission plays an 
important role in monitoring the work of the police, especially with regards to 
respecting human rights and the rights of communities, improving the level of 
awareness of the security actors regarding the concerns related to human rights, 
such as: use of force, security issues, protection of socially vulnerable groups and 
hate crimes. In addition, there is no information whether the police or prosecutor’s 
offices have specialized offices for combatting hate crimes. 

Kosovo does not have any action plans in relation to combatting hate crimes. 

Taking into account all of the above, we believe that the legislation of the 
Republic of Kosovo is largely not harmonized with the EU legislation.

109 C riminal Procedure Code of the Republic of Kosovo. Official Gazette of the Republic of Kosovo, 
No. 37 of 28 December 2012.
110 CPC of the Republic of Kosovo, Art. 224, para. 2. and Art. 62, para. 1.
111 Ibid, Art. 326, para. 1. and Art. 62, para. 1.
112 More on the number of hate crimes can be found in the OSCE Mission to Kosovo data, available 
at http://hatecrime.osce.org/country/none?year=2014, accessed on 12/08/2016.
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18. CONCLUSIONS

1. In the legal framework of all Western Balkans countries, racism and 
xenophobia as motives for the commission of a crime are provided for 
in the criminal legislation, affording aggravating form to certain crimes 
or obliging court to take such motives into account when meting out a 
sentence. Therefore, the legislation in this part is harmonized with the 
Framework Decision. 

2. The criminal procedure codes in the Western Balkans countries prescribe 
for the ex officio initiation of investigation. However, none of the CPCs 
stipulates that investigation into hate crime needs to be expedient and 
efficient, or that the police should investigate the motive whenever there 
is an indicator that it existed, as such, when the crime was committed.  

3. Full integration of the Victims’ Rights Directive into national legislations 
of the Western Balkans is necessary. This includes in particular the 
provisions on the assessment of repeated victimization of the hate crime 
victim, establishing specialized services for providing support to victims 
and facilitating of reporting hate crimes, so that victims can report hate 
crimes even online. Free victim support centre for hate crimes victims 
exists only in Serbia at the Higher Public Prosecutor’s Office in Belgrade.

4. In all countries the injured parties have the right to seek revision of the 
decision to cease investigation or not to raise indictment, or to continue 
prosecution by raising direct indictment; such is the case in Montenegro, 
Macedonia or Kosovo. 

5. The injured party has the right to file a property claim, i.e. to seek 
compensation from the perpetrator in all countries.  

6. Criminal procedure codes need to be amended to afford victims the right 
to appeal verdicts, if the victim finds out that the court did not take into 
consideration the motive for committing hate crime. 

7. None of the countries has specialised officers or units in the police and 
prosecutor’s offices for combatting hate crimes. 

8. With regards to training on hate crimes, the Judicial Commission of the 
Republic of Serbia, and the Judicial and Prosecutorial Training Centres 
in BiH conduct training for judges and prosecutors. In BiH and Kosovo 
training is also carried out by non-governmental organizations and the 
OSCE Miss ion. Target group of this training are police officers. There is 
no information whether Montenegro, Macedonia and Albania have carried 
out any type of training for persons coming into contact with victims of 
crimes. Training for police officers, judges and prosecutors needs to be 
institutionalised with the aim of better understanding and processing of 
hate crimes. Those coming into contact and work with victims particularly 
need training.   
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9. Only Serbia systematically collects data on hate crimes. Montenegro also 
collects data, but their data is not public. BiH, Macedonia, Albania and 
Kosovo do not collect data on hate crimes. A legislative framework needs 
to be adopted that will regulate systematic collection and processing data 
on hate crimes in all Western Balkans countries. 

10. In terms of raising awareness on hate crimes the biggest role is played 
by the civil society organizations. Through public campaigns and in 
cooperation with non-governmental organizations, the Western Balkans 
countries need to raise awareness of the potential victims on their rights 
and on their right to legal aid. 

11. As a part of the Draft Action Plan for Chapter 23 of December 2014, 
Serbia also adopted the Action Plan for combatting hate crimes, i.e. the 
harmonization of the legislation with the EU standards. The situation is 
similar in Montenegro, which provided for the adoption of the Action 
Plan and the necessary amendments in 2013. BiH, Macedonia, Albania 
and Kosovo have no action plans.
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ABSTRACT

The appearance of contemporary technological achievements has resulted in a 
major social crisis and consequently in the loss of important ethical and traditional 
values, which has led to increased hatred between people. Moreover, this is the 
main motive for committing specific criminal offences. The Republic of Serbia 
and the countries in the region are facing the war legacy, which also contributes to 
the social crisis. Hate crimes are widely present both in our region and throughout 
Europe. The number of these crimes is significant primarily due to the lack of a 
single definition that would differentiate hate crimes from other criminal offences. 
On the other hand, there are victims who do not report these crimes because of 
fear and distrust in the competent authorities. The authors of this paper focus on 
the normative regulation of hate crimes committed on the territory of the Republic 
of Serbia and the countries in the region, and discuss some of the cases that had 
sufficient elements to be qualified as war crimes, or where these elements could have 
been taken into account at least as aggravating circumstance, but were qualified as 
other criminal offence. Criminal legislation of the Republic of Serbia introduced 
hate crime in 2012, thus making a significant step towards the protection of human 
rights and meeting the requirements of the European Union. 

Keywords: hate crime, hate/hatred, criminal offences with the elements of hate, 
hate as a motive for committing a criminal offence.

1.  INTRODUCTION

Hate-motivated acts date back to the distant past, but with the process of the 
development of tolerance and the protection of human rights they have gained in 
importance and therefore have been differentiated from other crimes. Hatred has 
always been perceived as a base motive for offence and in all previous criminal 
legislation of the Republic of Serbia it was classified as an aggravating circumstance 
in sentencing the offender. Base motives are actually all those motives (hatred, 
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envy, greed, malice) that make a human being an unworthy individual in society 
and do not coincide with the ethical values   and norms on which society rests. 
As regards the offences committed out of hatred, emphasis is placed on the very 
motive because it is the key element on the basis of which a hate crime differs from 
all other offences. 

In most countries of Southeast Europe hate crime is a special, aggravating 
circumstance in sentencing the offender for the offences committed out of hatred 
based on race, religion, national and ethnic origin, sex, sexual orientation and 
gender identity. Since the Constitution and Law, as the highest legal acts of a state, 
guarantee the protection of fundamental human rights and freedoms, it is necessary 
to develop and establish mechanisms to recognise hate crime and provide adequate 
protection to all the existing as well as potential victims. In order to start discussing 
the rule of law, it is necessary for a country to have the laws structured in such a 
way that their legal norms are as comprehensible and easy for practical application 
as possible, thus avoiding many of the gaps that occur during their implementation. 
In the Republic of Serbia, hate crime is in the legal vacuum and there are countless 
dilemmas that should be solved to allow the implementation of relevant provisions. 
Due to the insufficient willingness and commitment of public authorities to apply 
the provisions regulating hate crime, the authors of this paper propose some 
possible solutions that could be applied regarding the implementation of hate crime 
legislation.

2.  HATE CRIME REGULATION IN THE NEIGHBOURING COUNTRIES

The Criminal Code of the Republic of Croatia adopts a combined approach 
to aggravating circumstances in sentencing for criminal offences motivated by 
hatred; more precisely, hatred constitutes a qualified form of certain criminal 
offences, while in other criminal offences it is taken into account in sentencing. 
Croatia has an important place in the fight against hate crime, which was introduced 
in their criminal legislation in 2006. The legislator defined hate crime as any 
offence committed because of race, colour, religion, national or ethnic origin, 
sexual orientation or gender identity of another person, which will be taken as an 
aggravating circumstance, unless the same law provides for stricter punishment. 
3Therefore, according to the specific provisions on stricter punishment, hate crime 
is a qualifying circumstance or obligatory element of certain criminal offences. 
The mentioned aggravating circumstance is envisaged for the crime of aggravated 
murder (Article 111, paragraph 4); crime of female genital mutilation (Article 116, 
paragraph 3); crime of bodily harm (Article 117, paragraph 2); crime of serious 
bodily harm (Article 118, paragraph 2); crime of particularly serious bodily harm 
(Article 119, paragraph 2) and serious crimes against sexual freedoms (Article 
154) including sexual intercourse without consent (paragraph 1, point 4), rape 
(paragraph 2) and causing disorder (Article 324, paragraph 2). In these crimes, 
3 Criminal Code of the Republic of Croatia. Official Gazette, 125/11, 144/12, 56/15, 61/15, Article 
87, paragraph 21.
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hatred, as defined by law, constitutes the substance of criminal offence and the 
court is obliged to prove the existence of this motive, which guarantees that the 
authorities responsible for ex officio prosecution will direct their activities towards 
investigating and proving the motive of bias. According to general provisions 
on stricter punishment, hate crime can be any other criminal offence if it is bias-
motivated. In addition, the Criminal Code of the Republic of Croatia envisages ex 
officio prosecution for the crime of coercion if committed out of hatred (Article 138, 
paragraph 2)4. Moreover, the crime of threat, if committed out of hatred, shall be 
prosecuted ex officio instead of initiating a procedure by private lawsuit or petition 
(Article 139, paragraph 4). Prescribing ex officio prosecution for certain crimes, if 
they are committed out of hatred, additionally emphasises the seriousness of these 
crimes and the legislator’s position according to which the public authorities shall 
take the necessary steps to prove these offences, which should motivate victims to 
report offences and strengthen their confidence in the police and judiciary.

The amendments to the criminal legislation of the Republic of Srpska, the 
Federation of Bosnia and Herzegovina and the Brčko District of Bosnia and 
Herzegovina envisage the introduction of more severe punishments for the 
perpetrators of criminal offences committed out of hatred. These provisions were 
harmonised in different jurisdictions by entry into force of the Law on Amendments 
to the Criminal Code of the Federation of Bosnia and Herzegovina5. In fact, 
before these Amendments, the Criminal Code of the Federation of Bosnia and 
Herzegovina did not explicitly envisage hatred as aggravating circumstance, either 
general or special, but it could be assumed through the formulation: “for racial, 
national or religious reasons”, which constituted a qualifying circumstance in 
certain criminal offences6, or could be considered through “motives for committing 
the crime” in the process of traditional sentencing7. The amended Criminal Code 
of the Federation of Bosnia and Herzegovina provides that hate crime is any 
criminal offence committed because of race, skin colour, religious beliefs, national 
or ethnic origin, language, disability, sex, sexual orientation or gender identity of 
another person and such action shall be considered an aggravating circumstance 
unless stricter punishment is prescribed for the qualified form of a criminal offence 
committed out of hatred.8 The same legal provision exists in the Criminal Code of 

4 The same article stipulates prosecution ex officio, except when it is committed out of hatred, against 
a child, person with severe disability, close person, lawyer in the exercise of his or her activities or 
responsible person in the exercise of public activity, although private prosecution is envisaged for this 
criminal offence, except in the aforementioned cases.
5 Official Gazette of the Federation of Bosnia and Herzegovina, 46/16.
6 These criminal offences are: murder (Art. 166, para. 2); serious bodily harm (Art. 172, para. 4); rape 
(Art. 203, para. 4) and damage of another’s object (Art. 293, para. 3), Criminal Code of the Federation 
of Bosnia and Herzegovina. Official Gazette of the Federation of Bosnia and Herzegovina, 36/03, 
37/09, 21/04, 69/04, 18/05, 42/10, 42/11, 59/14, 76/14.
7 Ibid, Article 49, paragraph 1.
8 Law on Amendments to the Criminal Code of the Federation of Bosnia and Herzegovina. Official 
Gazette of the Federation of Bosnia and Herzegovina, 46/16, Article 1.
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the Republic of Srpska, in its part related to protected characteristics, but it differs 
in stipulating that hate crime will exist also in such cases where it is the result 
of partial prejudice in connection with any of the protected characteristics.9 The 
Criminal Code of the Brčko District of Bosnia and Herzegovina10 defines hatred 
as motive for committing a criminal offence specified in this Code and entirely or 
partly committed due to actual or assumed ethnic or national origin, language or 
script, religious beliefs, race, skin colour, sex, sexual orientation, political or other 
affiliation, social origin, social status, age, health or other characteristics, or due 
to bringing into association with persons who have such characteristics (Article 
2, paragraph 37). This definition is more comprehensive than the previous two 
due to the fact that it does not bring into question the concept of misperception 
and association; it has a very broad list of characteristics, which is not exhaustive 
and can include other differences according to court assessment. All three Codes 
define hatred as general aggravating circumstance in cases where law does not 
provide stricter punishment for the qualified form of crime committed out of hatred. 
While the aforementioned laws have identical provisions on the general rules for 
increased punishment, there are certain differences regarding the qualified forms 
of individual criminal offences. The Criminal Code of the Brčko District defines 
hatred as qualified form for the following criminal offences: murder (Article 163), 
serious bodily harm (Article 169), rape (Article 200), aggravated larceny (Article 
281), grand larceny (Article282), robbery (Article 283), damage of another’s object 
(Article 287), causing of general danger (Article 317), destruction or damage of 
important economic facilities (Article 318), damage of protective devices at work 
(Article 319) and unlawful and improper construction works (Article 320). The 
Criminal Code of the Federation of Bosnia and Herzegovina includes hatred as 
obligatory element in the criminal offences of murder (Article 166); serious bodily 
harm (Article 172); rape (Article 203) and damage of another’s object (Article 293). 
In the Republic of Srpska, hatred is a qualified form for the crimes of aggravated 
murder (Article 149); serious bodily harm (Article 156); rape (Article 193); 
aggravated larceny (Article 232); robbery (Article 233); grand larceny (Article 
234); damage of another’s object (Article 249) and causing of general danger 
(Article 402).

Hate crimes are included in the criminal legislation of some countries in the 
region in a comprehensive way, which has been achieved by prescribing hatred 
as general factor for harsher punishment as well as qualifying circumstance in the 
offences against life and body, sexual freedom and property. Although the legal 
provisions are mainly uniform, the clearest and most comprehensive provision 
is included in the Criminal Code of Brčko District of Bosnia and Herzegovina, 
which should provide a greater guarantee for victims that the motive of hate will be 
properly investigated and proved, thus leading to the achievement of justice.

9  Official Gazette of the Republic of Srpska, 49/03, 108/04, 37/06, 70/06, 73/10, 1/12, 67/13, Article 
37, paragraph 3.
10  Official Gazette of the Brčko District of Bosnia and Herzegovina, 47/11, 9/13, 21/10, 10/03.
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3.  HATE CRIME IN THE CRIMINAL LEGISLATION OF THE 
REPUBLIC OF SERBIA

The 2012 Amendments to the Criminal Code11 prescribe a special circumstance 
in sentencing for criminal offences committed out of hatred. Article 54a of this 
Code stipulates: “If a criminal offence was committed out of hatred because of 
race, religion, national or ethnic origin, sex, sexual orientation or gender identity 
of another person, the court shall consider that circumstance as an aggravating 
circumstance, unless it is prescribed as a characteristic of criminal offence.” It is 
evident that the legislator has introduced a separate article for this provision in 
order to emphasise its specificity on the one hand, given that it is the only obligatory 
aggravating circumstance, and, on the other hand, to place emphasis on greater 
safety of persons and groups that have any of the protected characteristics.

This legislator’s position is a positive step forward but we have also identified 
certain shortcomings, which, in certain cases can make this provision declarative 
and not applicable. The first reason for having this opinion is a narrow list of 
protected personal characteristics. Starting from the fact that the regulations 
dealing with criminal offences motivated by hatred are based on the principle of 
non-discrimination, we will discuss the list of protected characteristics contained 
in the Law on the Prohibition of Discrimination.12 This Law provides protection 
also to people who differ in race, colour, ancestry, citizenship, language, religious 
or political beliefs, financial status, birth, genetic characteristics, health status, 
disability, marital and family status, previous convictions, age, appearance, 
membership in political, trade union and other organisations (Article 2, paragraph 
1). Obviously, this list is much wider than the one which should be used in practice 
for identifying the existence of hate crimes and stricter sentencing on this basis, 
which cannot be considered justified.

Another identified shortcoming is related to the relevance of error in persona 
principle in deciding on the existence of special aggravating circumstance. In fact, 
it is completely justifiable to raise the question of application of this aggravating 
circumstance in cases where the offender had misconceptions about the personality 
of the victim, or where a criminal offence occurred as a result of the assumed personal 
characteristics of victims, or as a result of bringing the victim into connection with 
the group against which the offender has prejudice, or in cases where the victim 
does not confirm the characteristic that caused victimization. Take for example the 
situation where the victim is Roma, but in the process of investigating a crime or 
elements that would influence harsher sentencing, he or she did not declare to be 
a member of this national minority. This situation can occur in practice due to the 
fact that Roma are prone to social mimicry and those who are partially or fully 
integrated in society often declare themselves as members of the ethnic groups with 

11  Official Gazette of the Republic of Serbia, 85/2005, 88/2005, 107/2005, 72/2009, 111/2009, 
121/2012, 104/2013, 108/2014.
12  Official Gazette of the Republic of Serbia, 22/2009.
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which they live in the same area (Radovanović & Knežević, 2014). In addition, 
victims can also be the people who do not belong to the group that is a target of 
the offender’s prejudice, but are brought into connection with that particular group 
because they are engaged in protecting the rights of its members or the offender 
has assumed that they belong to a group characterised by diversity. In such cases, 
including the victim’s assumed belonging to a certain group and expanding the 
list of protected characteristics would contribute to achieving the purpose of 
prescribing hate crimes as obligatory aggravating circumstance. Despite the fact 
that the Law on the Prohibition of Discrimination envisages not only actual but also 
assumed characteristics (Article 2, paragraph 1), it was not taken into consideration 
in formulating the provision of the Criminal Code, although it would bring better 
clarity and comprehensiveness of the provision and greater trust in judiciary among 
at-risk groups, thus allowing the efficient application of legal provisions.

4. OVERVIEW OF SOME CRIMINAL OFFENCES MOTIVATED BY 
HATRED

Criminal offences motivated by hatred are not a product of the modern world, 
but in the era of tolerance development and strengthening of mechanisms for the 
protection of human rights, they have gained in importance, and therefore they 
have been differentiated from other crimes in criminal legislation. Although even 
before the introduction of hate crimes there were mechanisms for the protection 
from these offences, new solutions have been developed to help public authorities 
to commit to their implementation in some way. A judicial epilogue was recorded 
in a certain number of cases because the elements of hate crime certainly existed, 
but for some reason the judiciary failed and at the time of proceedings our criminal 
law did not recognise hatred as an aggravating circumstance. These are some 
examples:

In 2006, the Roma settlement Beograd mala in Niš was attacked by two adults 
and several minors. The attack took place in the early morning hours. The attackers 
stoned the Roma houses, which resulted in all the windows broken and damaged 
houses. While stoning the houses, the attackers cursed and shouted: “Gypsies, 
you are dead!” A procedure was initiated before the District Court in Niš for the 
criminal offence of causing national, racial and religious hatred and intolerance, 
which ended in 2008 with the judgment according to which the adult attackers 
were sentenced to four months in prison.13

In 2010, in Jabuka village there was a murder of a minor Serbian boy committed 
by a Roma who was also minor. After this event, the Roma community members 
were subjected to physical violence for three days, their houses were stoned and 
one house was set on fire.14 In addition, the members of Serbian nationality, Jabuka 

13  See more: https://www.mrc.org.rs/saopstenja/2010.html, accessed on 20 June 2016.
14  This case could be considered a vengeful hate crime due to the fact that it was committed on 
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residents, gathered and marched through the streets inhabited by Roma shouting: 
“Kill, slaughter, the Gypsy must not exist!” The Methodist Church was also 
stoned, on the assumption that it was the place of gathering of the local Roma. 
Such gathering, which certainly was not a tribute to the murdered boy but a call 
to lynch the fellow citizens of Roma ethnicity, was banned only after three days. 
This event resulted in the filing of criminal charges against six young men for 
the crime of inciting national, racial and religious hatred and intolerance15, and in 
the criminal proceedings it was established that the accused had participated in 
the stoning of Roma houses, setting one of them on fire, destruction of personal 
property of Roma minority members, physical attacks and insults on the basis of 
nationality, which is a qualifying circumstance in this criminal offence, punishable 
by 1-8 years in prison. However, the accused were punished with five months of 
suspended sentence.16

The aforementioned offences have the elements based on which they could be 
qualified as hate crimes, but at the time of their perpetration the Criminal Code of 
the Republic of Serbia did not define this aggravating circumstance, and therefore 
the crimes were qualified properly. We assume that this qualification should have 
emphasised the danger faced by Roma, given that every hate crime at that time 
was qualified as a criminal offence of inciting national, racial and religious hatred 
and intolerance. Consequently, the criminal sanction, i.e. the choice of sanction 
within the legally prescribed range should have emphasised the seriousness of 
the offence. However, in both cases the offenders were punished below the legal 
minimum, without specifying any extenuating circumstances, so that we cannot 
find a rational explanation for this decision.

In contrast to the above-described criminal offences in which, in our opinion, 
the level of imposed criminal sanctions is disputable, there are examples in 
which the level of criminal sanctions is appropriate for the criminal offence 
committed, but we believe that the choice of specified aggravating circumstances 
is questionable. Such is the case of physical assault that took place in Novi Sad 
in June 2012. During a public bus ride, two brothers were attacked with fists first 
and then with a knife, which caused serious bodily harm in one injured party. 
The attack took place because of the assumed sexual orientation of the injured 

the basis of the previous crime committed by a Roma boy who does not belong to the Serbs, i.e. to 
another social group carrying out revenge. Apart from this, there are following forms of hate crime: 
defensive - resulting from the offender’s feeling of danger coming from a group against which a 
bias has been developed believing that the group appropriates the resources that belong to him/her 
and his/her group; hate crime for entertainment - usually committed by young people, in groups, in 
order to gain support and confirmation of other participants. These are mostly minor offences, against 
property or body; missionary - usually committed by people who have a distorted image of reality and 
pathological problems (Tripković, 2011).
15  Criminal Code of the Republic of Serbia. Official Gazette of the Republic of Serbia, 85/2005, 
88/2005, 107/2005, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, Article 317.
16  See more: http://www.minoritycentre.org/sh/actuals/neprimerena-kazna-za-izazivanje-rasne-
mr%C5%BEnje-i-netrpeljivosti-u-jabuci, accessed on 19 June 2016.
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parties. The accused was found guilty of committing a criminal offence of violent 
behaviour and attempted murder for which he was sentenced to seven years of 
imprisonment - six years for attempted murder and one year for violent behaviour. 
The court assessed as aggravating circumstance the fact that the physical assault 
had been perpetrated in a “full bus” and that the injured parties had not caused the 
criminal offence by their actions.17 This is undoubtedly a hate crime, but since it 
occurred before the amendments to the Criminal Code, we believe that the criminal 
offences were properly qualified and that the sanction imposed was proportionate 
to the offence. What we consider disputable in this case is the reference to “full 
bus” as aggravating circumstance. According to the general rules of sentencing 
and determining of extenuating and aggravating circumstances, among other things 
the court assesses the motives for committing the offence.18 Bearing in mind this 
formulation, we believe that the court did not have any obstacle for assessing hatred 
as aggravating circumstance, which would not contribute substantially to the length 
of sentence, but would send a message that the bias-motivated crimes will not be 
tolerated because in addition to applying the mechanism for combating this type of 
crime, the court understands and recognises the seriousness of such offences.

5.  PROSECUTION FOR HATE CRIMES IN THE REPUBLIC OF SERBIA

Criminal codes regulate in different ways the criminal offences committed 
as a result of the offender’s bias related to a characteristic of the victim. They 
may be defined as a separate criminal offence; they may be covered by the general 
provisions on stricter punishment or special provisions, or constitute an element 
of certain criminal offences entailing the imposition of stricter punishment, 
whereas the provisions on increased punishment can be combined, which is the 
most comprehensive legal framework. When hate crime is defined as a separate 
criminal offence or constitutes a qualified form of certain criminal offences, there 
are no doubts about whether a hate motive should be included in the indictment 
considering that this motive is a legal element of the criminal offence in question. In 
these cases there is a base criminal offence for which the legislation has stipulated 
a certain sentence and there is a more severe form punishable more severely than 
the base form, and in that case the subject of prosecution is the more severe form. 
However, there is a doubt regarding prosecution in cases where the increase of 
punishment is of general nature and where hatred does not constitute an element of 
substance of criminal offence. 

In Serbia, hatred is covered by general provisions on stricter punishment, and it 
is questionable whether the indictment should include the aggravating circumstance 
and if yes the question is at what stage of the proceedings the accused should be 
informed about the possibility of being punished more severely. We believe that 

17  See more: http://www.yucom.org.rs/rest.
php?tip=vestgalerija&idSek=4&idSubSek=36&id=144&status=drugi, accessed on 6 July 2016.
18  Criminal Code of the Republic of Serbia, Article 54, paragraph 1.
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there is no valid ground for not including hatred in the indictment as mandatory 
aggravating circumstance, since its exclusion would violate a series of criminal 
procedure provisions. Primarily, the accused must be given the right to defence as 
guaranteed by the provision according to which the accused must be informed, as 
soon as possible and at the latest before the first hearing, in detail and in a language 
he or she understands, about the offence that he or she is charged with, the nature of 
and reasons for the accusation. The accused must also be given the opportunity to 
give a statement about all the facts and evidence against him or her and to present 
facts and evidence in his or her favour (Article 68)19, which implies that in addition 
to being informed about the base offence, the accused must be informed about 
the possibility of more severe punishment on the ground of the motive of hatred. 
However, the court is not bound by the legal qualification of criminal offence 
specified in the indictment, and it is necessary that the court accepts the indictment 
without re-qualifying the offence into the incitement of national, racial or religious 
hatred and intolerance (which is usually the case) to which it is not possible to apply 
this particular aggravating circumstance. If the court accepts the qualification of 
criminal offence specified in the indictment, then the accused should be informed at 
the main hearing about the possibility of more severe punishment since he or she will 
give his or her statement on the charges at the main hearing (Article 392) and since 
the bias motive will be proved at the main hearing, among other things. Failure to 
inform the accused about the possibility of more severe punishment on the ground 
of the motives of hatred deprives him or her of the opportunity to present evidence in 
his or her defence, which violates the right to defence. In addition, pronouncing the 
judgement of conviction without having discussed the motive of hatred at the main 
hearing will lead to violations of the provision of the Criminal Procedure Code. In 
fact, in the judgement of conviction, the court will, among other things, specify for 
which offence the accused is found guilty, indicating the facts and circumstances 
that constitute the elements of criminal offence and specifying also the facts and 
circumstances on which the application of certain provisions of the criminal code 
depends (Article 424).  In this case it is the criminal code provision that relates to 
sentencing or the special provision according to which the motive, i.e.  hatred is 
taken into consideration in determining more severe punishment. Furthermore, the 
court must provide the reasons for each point of judgment in its rationale. Hence, in 
the rationale of a judgment pronouncing the accused guilty, the court must specify 
the facts taken into consideration in sentencing, the reasons that guided it in finding 
that a harsher punishment than prescribed should be pronounced (Article 428). 
Hence, if the court has pronounced a harsher punishment, without discussing the 
facts related to the aggravating circumstances at the main hearing, such decision 
would constitute a substantial violation of the criminal procedure due to the fact 
that decisive facts are proven at the main hearing.20 This is related to the position 

19  Criminal Procedure Code of the Republic of Serbia. Official Gazette of the Republic of Serbia, 
72/2011, 101/2011, 121/2012, 32/2013, 45/2013, 55/2014.
20  Decisive facts include also the motives and circumstances under which a criminal offence was 
committed, and the decision of the Supreme Court of Serbia (Kž 2105/57) indicates that base motives 
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of the Supreme Court of Serbia according to which the facts and circumstances 
relevant to sentencing are decisive facts and if the reasons concerning these facts 
and circumstances are contradictory to a large extent, it constitutes a substantial 
violation of the provisions of criminal procedure code (Kž I-943/03). On the 
other hand, the collection of evidence related to the motive of hatred during 
investigation21, as well as the inclusion of this motive in the indictment, will be 
of importance even in the case of concluding a plea agreement. This agreement 
may be concluded by the defendant and the public prosecutor from the moment 
of the issuance of an order to conduct an investigation until the defendant states 
his or her position in relation to the charges at the main hearing (Article 313). The 
indictment will be crucial for the application of specific aggravating circumstances 
if the defendant pleads guilty at the main hearing. In fact, pleading guilty entails 
the admission of all the allegations in the indictment, which are considered 
indisputable, and the defendant is imposed a more lenient sentence than the one 
that would be pronounced in the regular procedure. Since in this case there is no 
main hearing or proving of facts related to the criminal offence, i.e. decisive facts, 
and consequently there is no consideration of aggravating circumstances, the 
allegations in the indictment related to the existence of the motive of hatred may 
be relevant to sentencing. Although the conclusion of plea agreement constitutes 
an extenuating circumstance for the offender, there is no obstacle to take into 
consideration the motive of hatred as aggravating circumstance in this case also, 
given that the penalty or other criminal sanction or other measure in respect of 
which the public prosecutor and the defendant have reached an agreement must be 
in line with the criminal and other law (Article 317). In this regard, in the process 
of determining the punishment, the prosecutor should take into account the facts 
connected to the motive of hatred, but the court should also take into account the 
appropriateness of punishment, pronounced as a result of the agreement between 
the defendant and the prosecutor, in each specific case, all with the aim of proper 
sentencing for hate crimes.

6.  CONCLUSION

Based on all the above, it can be concluded that the problem in our country 
is primarily the very narrow list of protected characteristics, which needs to be 
expanded in line with the Law on the Prohibition of Discrimination. The new 
provisions aimed at regulating hate crimes in a certain way obligate public 
authorities to their application and therefore to a more successful fight against 

are all the motives that are unworthy of human being such as: hatred, greed, envy, etc. (Stojanović, 
Kolarić, 2012, p. 14), whereas hatred in case of hate crime constitutes a special motive, as such 
prescribed as a special aggravating circumstance in sentencing.
21  This is pointed out in a judgment of the European Court of Human Rights, in which the court 
argues that in case of racially motivated attacks, state authorities have the additional duty to take all 
reasonable steps to unmask any religious motive and to establish whether or not religious hatred or 
prejudice may have played a role in the events, and that in such cases the investigation could not be 
pro forma investigation (Milanović v. Serbia, 44614/07). 
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these ever growing crimes. However, practice shows that despite the introduced 
novelties there are not many cases of prosecution for hate crimes and that the courts 
do not demonstrate that they are sufficiently sensitized to the provisions regulating 
this crime. The main task of public institutions is to change this situation where 
primarily the judicial authorities and police must take a decisive stand against the 
prejudice against certain groups because thus they will contribute to the effective 
punishment of the existing hate crimes and automatically prevent the perpetration 
of new ones.
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THE RELATIONSHIP BETWEEN HATE CRIMES AND INCITING 
HATRED IN THE APPLICABLE CRIMINAL LEGISLATION OF 

THE FEDERATION OF BOSNIA AND HERZEGOVINA – 
A PRACTICAL REVIEW

Maja Mirković1

ABSTRACT

The impact of hate crimes is very often underestimated, especially in 
transitional and post conflict societies, such as in Bosnia and Herzegovina. These 
incidents are multiple-faceted and send a strong message not only to the victim, but 
also to the entire community. Bearing in mind the efforts in the process of creation 
of intercultural dialogue and implementation of transitional justice in Bosnia and 
Herzegovina, this issue has great significance.

The main purpose of this paper is to analyse the close relationship between hate 
crimes and crimes of inciting hatred in the criminal legislation of the Federation of 
Bosnia and Herzegovina in the context of implementation of transitional justice.

In the process of writing this paper, following methods were used: historical, 
theoretical and positive legal method, as well as the case study method.

 Possible limitations of this research paper may refer to the case study part, due 
to the lack of verdicts and case files in these cases.

The long-awaited amendments to the Criminal Code of the Federation of 
Bosnia and Herzegovina definitely mean a step forward, and not only when it 
comes to the repressive system of countering this type of criminal offenses.

Amendments to the Criminal Code of the Federation of Bosnia and 
Herzegovina mean that the objectives and tasks set before Bosnia and Herzegovina 
in its aspirations to become a member state of the European Union have finally 
been met. However, the question that still remains unanswered is, how will these 
amendments be implemented.

Until recently, the Criminal Code of the Federation of Bosnia and Herzegovina 
did not regulate crimes motivated by hatred, which created a big problem in terms 
of reporting them. This regularly led to the fact that this concept was misunderstood 
by both citizens as the general public and the experts. One must bear in mind that 
hate crimes, due to the lack of adequate legislation, were regularly tried within the 
framework of criminal offense of inciting hatred, discord and intolerance. Although 
these two legal concepts are very similar, still, there are a lot of differences between 
them.
Keywords: hate crimes, inciting hate, transitional justice.

1 Maja Mirković is a holder of three LL.M. Degrees, in International Criminal Law, Public International 
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Criminology and Security Studies of University of Sarajevo. E-mail: maja_mirkovic@hotmail.co.uk
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1. INTERNATIONAL STANDARDS FOR PROTECTION OF HUMAN 
RIGHTS IN THE CONTEXT OF COMBATTING HATE CRIMES

With its membership in the United Nations, Council of Europe, and Organization 
for Security and Co-operation in Europe [OSCE], and its aspiration to become a 
fully-fledged member of the European Union, Bosnia and Herzegovina took on the 
obligation to incorporate hate crimes provisions into its criminal legislation, and 
take other relevant measures.

When hate crime is committed this inevitably leads to the violation of 
fundamental human rights, in particular the right to dignity, freedom of thought, 
conscious and religion. The Preamble of the Universal Declaration on Human 
Rights2 stipulates that the “recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation of freedom, 
justice and peace in the world”.3 In addition, the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, which is directly applied 
in Bosnia and Herzegovina [BiH], needs to be mentioned as the most important 
document for the protection of human rights and freedoms in BiH.4 However, 
there are other international documents obligating the state to fight hate crimes, 
in particular through criminal legislation, such as the International Convention on 
Elimination of all Forms of Racial Discrimination5, and the International Covenant 
on Civil and Political Rights.6

It is important to mention the efforts of the OSCE Office for Democratic 
Institutions and Human Rights [ODIHR]7, and the European Court for Human 
Rights in Strasbourg [ECtHR], which took the stance in its rich case law that 
member states of the Council of Europe must adequately regulate hate crimes, and 
conduct an adequate investigation of bias-motivated crimes.8

2 Universal Declaration of Human Rights was adopted and proclaimed by the United Nations General 
Assembly on 10 December 1948 (Resolution 217 (III)).
3 The Universal Declaration of Human Rights Preamble further stipulates that “disregard and 
contempt for human rights have resulted in barbarous acts which have outraged the conscience of 
mankind, and the advent of a world in which human beings shall enjoy freedom of speech and belief 
and freedom from fear and want has been proclaimed as the highest aspiration of the common people”.
4 Article II, Paragraph 2 of the Constitution of Bosnia and Herzegovina: “The rights and freedoms set 
forth in the European Convention for the Protection of Human Rights and Fundamental Freedoms and 
its Protocols shall apply directly in Bosnia and Herzegovina. These shall have priority over all other 
law.”
5 International Convention on Elimination of all Forms of Racial Discrimination was adopted and 
opened for ratification by the UN General Assembly Resolution 2106 A (XX) of 21 December 1965, 
and it entered into force on 4 January 1969.
6 International Covenant on Civil and Political Rights was adopted by the UN General Assembly 
Resolution (XXI) on 16 December 1966, and entered into force on 23 March 1976.
7 See: supra, p. 3.
8 Thus, in its case Šečić vs. Croatia, the European Court for Human Rights found that “...State 
authorities have the additional duty to take all reasonable steps to unmask any racist motive and to 
establish whether or not ethnic hatred or prejudice may have played a role in the events... Treating 
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Finally, the European Union has given its contribution in this area through 
numerous legal documents, such as the Framework Decision on combating certain 
forms and expressions of racism and xenophobia by means of criminal law9, 
clearly requesting the member states to “take the necessary measures to ensure that 
racist and xenophobic motivation is considered an aggravating circumstance, or, 
alternatively that such motivation may be taken into consideration by the courts in 
the determination of the penalties.”10 Considering the aspirations of BiH to become 
a member of the EU, it is clear that following the above outlined path is the right 
thing to do.

2. HATE CRIMES – GENERAL REMARKS

There is no consensus on the notion of hate crimes11 among the law-makers; 
hence, the efforts of international organizations in this area have not resulted in a 
globally accepted definition. This is partly due to the fact that cultural differences, 
social norms and political interest play a significant role in defining crime in general 
and hate crime in particular (Boeckmann & Turpin-Petrosino, 2002, pp. 207-205). 
In short, hate crimes are those offences that are motivated by bias based on ethnicity, 
race, religious belief or some other status (OSCE Office for Democratic Institutions 
and Human Rights [OSCE/ODIHR], 2010, p. 6).  

Therefore, the OSCE participating countries uphold the concept of hate crimes 
being crimes that are motivated by bias.12

This definition gives two basic elements of hate crimes: the act that is already 
prescribed as a crime in a criminal code and the bias/hatred motivation. The latter 
element means that the perpetrator chose his/her victim on the basis of one of 
the protected characteristics. A protected characteristic is a fundamental or main 
characteristic shared by members of a group, such as race, religion, ethnicity, 
language or sexual orientation. The victim can be one person, several persons 
or the property associated with an individual or the group sharing the protected 
characteristics (Lučić-Čatić & Bajrić, 2013, p. 12).

The perpetrators of hate crimes commit these offences on the basis of their 

racially induced violence and brutality on an equal footing with cases that have no racist overtones 
would be turning a blind eye to the specific nature of acts that are particularly destructive of fundamental 
rights.” See the ECtHR judgment in the case of Šečić vs. Croatia of 31 May 2007, Application 
No. 40116/02, available at http://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=003-
2012842-2123404&filename=003-2012842-2123404.pdf, accessed on 03 August 2016.
9 Framework Decision on combating certain forms and expressions of racism and xenophobia by 
means of criminal law No. 2008/913/JHA of 28 November 2008, available at http://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=uriserv%3Al33178, accessed on 11 August 2016.
10  Article 4 of the EU Council Framework Decision No. 2008/913/JHA.
11  Hate crimes and crimes motivated by hatred are referenced as synonyms in this paper.
12  See the Decision of the OSCE Council of Ministers No. 9/09 of 02 December 2009, available at 
http://www.osce.org/cio/40695?download=true, accessed on 22 October 2016.
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own perception of what victims or certain property present. This may lead to hate 
crimes being committed on the basis of the wrong assumption of the perpetrator 
regarding the victim’s identity (Blažević & Vasić, 2016, p. 9). Very often the motive 
of these criminal offences may comprise more than one protected characteristic; 
for example, the perpetrators can be biased towards the victim because of his/her 
ethnicity and also because of her/his religion (Blažević & Vasić, 2016, pp. 10-12).

Hate crimes send a message to the whole community and thus have more 
impact on victims than “ordinary crimes” – the message is sent that this community 
does not have the right to be equal part of the society. Considering that Bosnia and 
Herzegovina represents a society burdened with violent past and severe violations 
of international humanitarian law and it is still in the process of catharsis and facing 
its own past, it becomes clear why the adoption of appropriate legislation in terms 
of the regulation of hate crimes is an imperative. It is expected that the increased 
number of hate crimes can impact the widening of division and intolerance in the 
BiH society, which hinders the initiation and maintaining of a dialogue and trust 
between its citizens (Azinović, 2009, p. 20). Finally, these crimes may cause bigger 
damage because “The immediate victim may experience greater psychological 
injury and increased feelings of vulnerability because he or she is unable to change 
the characteristic that made him or her a victim.” (OSCE/ODIHR, 2009, p. 20).

There are two general models on how hate crimes are regulated by law, as 
follows: the first pertains to regulating hate crimes as a substantive offence, while the 
second model implies the existence of penalty enhancements, which are sometimes 
referred to as “aggravating sentencing clauses” or “aggravating circumstances 
clauses” (OSCE/ODIHR, 2009, p. 27). In Bosnia and Herzegovina, a combination 
of the mentioned models is applied, and will be further discussed later in the text.  

3. HATE CRIMES IN CRIMINAL LEGISLATION IN FEDERATION OF 
BOSNIA I HERCEGOVINA

3.1. Criminal Legislation in Bosnia i Hercegovina – Background

Until recently, the criminal legislation in the Federation of Bosnia and 
Herzegovina [FBiH] represented an exception when it comes to regulating hate 
motives.   

Amendments to Criminal Codes of Republika Srpska [CC RS]13 and Brčko 
District of Bosnia and Herzegovina [CC BDBiH],14 were adopted in 2010 by 
introducing a definition of hate to both codes and increasing the number of personal 
characteristics protected by these codes. However, in 2013, legal novelties were 
13  Criminal Code of Republika Srpska. Official Gazette RS, No. 49/03, 108/04, 37/06, 70/06, 73/10, 
1/12, and 67/13.
14  Criminal Code of Brčko District BiH. Official Gazette of BDBiH, 10/03, 45/04, 06/05, 21/10, 
52/11, and 33/13 – consolidated text of the law.
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introduced into the CC RS by introducing explicit definitions of a hate crime. 
Thus, Article 147, Paragraph 25 stipulates that “Hate crime is an offence entirely 
or partly perpetrated against a person for reasons of racial, national or ethnic origin, 
language, religious beliefs, colour, sex, or sexual orientation, health or gender.” 
Article 37, Paragraph 3 of the CC RS stipulates that “If a criminal offence was 
perpetrated out of hatred as provided in Article 147, Paragraph 25 of this Code, 
the court shall take it into consideration as an aggravating circumstance, unless 
the hatred is aggravating form of that criminal offence”.15 Conversely, Article 
2, Paragraph 37 of the CC BDBiH defines hatred as “a motive for perpetration 
of a criminal offence provided in this Code that is entirely or partly perpetrated 
due to actual or assumed ethnic or national origin, language or script, religious 
beliefs, race, colour, sex, sexual orientation, political or other affiliation, social 
origin, social status, age, health and other characteristics, or due to associating with 
persons with such characteristics.” In addition, Article 49, Paragraph 2 stipulates 
that “In cases when criminal offence was perpetrated out of hatred as provided 
in Article 2 Paragraph 37 of this Code the court will take it into consideration as 
an aggravating circumstance and fashion a more sever sentence unless the Code 
provides for harsher sentence for the aggravating form of a criminal offence.”16

The amendments adopted in RS and BDBiH were proposed also for the Criminal 
Code of FBiH [CC FBiH]17 in 2010, but were not adopted. In 2013 and 2014, two 
initiatives were initiated for amending CC FBiH, which would have provided, inter 
alia, the explicit definition of the term hate crime, and their commission sanctioned. 
On both occasions, the proposed amendments were adopted by the House of 
Representatives of the FBiH Parliament. However, the House of Peoples rejected 
the proposed amendments to the CC FBiH in 2013, while in 2014, the session of the 
House of Peoples to consider the new proposed amendments to the CC FBiH was 
not even convened (Vasić, 2015, p. 9).

The necessary amendments to the CC FBiH were finally adopted on 23 
February 2016 at the 8th Regular Session of the Parliament of FBiH.18

15  In the CC RS, hate as a motive was also introduces as an element of crime of certain criminal 
offences and based on that the punishment for First Degree Murder (Article 149), Grievous Bodily 
Injury (Article 156), Aggravated Theft (Article 232), Aggravated Robbery (Article 233), Malicious 
Mischief (Article 249), and Causing Public Danger (Article 402), if committed out of hatred.
16  Hate as a motive is introduced into CC BDBiH as an element of certain criminal offences, 
including separate sanctions for the perpetrators of such offences, such as: Murder (Article 163), 
Grievous Bodily Harm (Article 169), Rape (Article 200), Grand Larceny (Article 281), Robbery 
(Article 282), Armed Robbery (Article 283), Malicious Mischief (Article 287) and Grave Offences 
against General Safety of People and Property (Article 322), if motivated by hate.
17  Criminal Code of FBiH. Official Gazette of FBiH, No. 36/03, 37/03, 21/04, 69/04, 18/05, 42/10, 
42/11, 59/14, 76/14, 46/16.
18  See more: http://lgbti.ba/predstavnicki-dom-parlamenta-fbih-usvojio-izmjene-krivicnog-zakona-
fbih/ accessed on 22 October 2016.
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3.2. Hate as Aggravating Circumstance for All Crimes and Provisions 
on Enhanced Punishment for Specific Hate-motivated Crimes in 
Criminal Legislation of FBiH

The Law Amending the CC FBiH19 finally provides for hate crime as “any 
criminal offence committed for reasons of race, colour, religious belief, national 
or ethnic origin, language, disability, sex, sexual orientation or gender. Such an 
act shall be considered an aggravating circumstance unless this Code expressly 
provides for a more severe punishment for the aggravated form of the crime 
committed out of hatred.”20 This way the general, explicit definition of hate crime 
was introduced into the CC FBiH as any offence motivated by hatred or bias 
towards a person or a group of persons with a protected characteristic. The FBiH 
legislators opted for the same definition of hate crimes provided for in the CC 
RS. It can also be noted that, as opposed to the solutions used in RS and BDBiH, 
the FBiH legislator left out the novelty of the Article 49 dealing with general 
rules on sentencing and instead, included this provision in Article 2 of the CC 
FBiH – Meaning of Terms Used in this Code. The law-maker obviously thought 
sufficient the definition under Article 49, Paragraph 1 stipulating that  the court 
shall impose the punishment within the limits provided by law for that particular 
offence, having in mind the purpose of punishment and taking into account all 
the circumstances bearing on the level of punishment, in particular: the degree of 
culpability, the motives for committing the offence, the degree of danger or injury 
to person, property or item, the circumstances in which the offence was committed, 
the past conduct of the offender, his personal situation and his conduct after the 
commission of the criminal offence, as well as other circumstances related to the 
offender. 

The amendments to the CC FBiH introduced hate as a motive as the element 
of the criminal offences of murder,21 grievous bodily harm,22 rape,23 and malicious 
mischief.24 

The introduction of the definition of hate crime led to a partial harmonization 
of the CC FBiH and the provision of Article 2 of the Law on the Prohibition of 
Discrimination of Bosnia and Herzegovina25 [LPD BiH]. The LPD BiH stipulates 
that the discrimination is “every different treatment including every exclusion, 
limitation or preference based on real or assumed features towards any person or 

19  The Law Amending the CC FBiH. Official Gazette, 46/16.
20  Article 32, Paragraph 9 of the CC FBiH.
21  Article 166 CC FBiH.
22  Article 172 CC FBiH.
23  Article 203 CC FBiH.
24  Article 293 CC FBiH.
25  The Law on Prohibition of Discrimination of Bosnia and Herzegovina. Official Gazette BiH, 
59/05.
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group of persons on grounds of their race, skin colour, language, religion, ethnic 
affiliation, national or social origin, connection to a national minority, political or 
any other persuasion, property, membership in trade union or any other association, 
education, social status and sex, sexual expression or sexual orientation, and 
every other circumstance with a purpose or a consequence to disable or endanger 
recognition, enjoyment or realization, of rights and freedoms in all areas of public 
life.”26 However, the list of protected characteristics provided for in the definition 
of hate crime is closed and does not contain numerous grounds that can be a 
motive for the perpetration of a hate crime which are stipulated in the LPD BiH 
as grounds of possible discrimination against a person, such as association with 
a national minority, political or other belief, financial situation, membership in a 
union or other association, education, while the following stipulation “or other 
characteristics or because of perceived association with persons that have one 
of the listed characteristics” was left out. This phrase would encompass those 
characteristics that are not listed in the code, enabling protection of the people 
who could become victims of hate crimes because of some values they share with 
a certain group. The CC RS has a similar solution and it is possible to expect that 
such a definition is expanded and amended in the future.27  

3.3. Inciting Hatred as an Autonomous Crime in the Criminal Code of 
FBiH

An autonomous criminal offence of inciting hatred and bias is stipulated in 
Article 163 of the CC FBiH as the crime of Inciting National, Racial or Religious 

26  It is very important to emphasize that the Proposed Law Amending the Law on Prohibition of 
Discrimination BiH was adopted at the 21st session of the House of Peoples of the Parliamentary 
Assembly of BiH. The Law, inter alia, expands the list of grounds on which a person can be discriminated 
against. The Law was proposed by the Council of Ministers of BiH. For more information see: 
https://www.parlament.ba/sadrzaj/vijesti/2010/default.aspx?id=66481&langTag=bs-BA&template_
id=5&pril=b&pageIndex=1, accessed on 11 August 2016. The text of the Proposed Law available at 
https://www.parlament.ba/sadrzaj/zakonodavstvo/u_proceduri/default.aspx?id=62121&langTag=bs-
BA&pril=b, accessed on 11 August 2016.
27  According to Ljiljana Filipović, leaving space for prosecuting perpetrators of hate crimes for 
attacking victims because of protected characteristics he or she shares with a group (or a perceived shared 
characteristics), not explicitly proscribed by the Code and instead covered by “other characteristics”, 
has criminal and political justification. However, this author believes that such approach can be a 
source of legal uncertainty. A charge for a crime motivated by a bias or characteristic which is not 
explicitly stipulated in the relevant legal provision, as well as the conviction for such a crime shall 
also require a separate rationale by both the prosecutor and the court as to why that particular crime 
constitutes a hate crime. In order to prevent arbitrariness, the opinion on whether a characteristic that 
is not explicitly listed in the relevant provision as a motive for a crime still constitutes a hate crime 
must be bases on an analysis of what that characteristic has in common with those explicitly protected 
by the relevant legal provision. Therefore, it is necessary to define the framework within which other 
characteristics would be established based on explicitly stipulated protected characteristics which can 
be the motive of the perpetrator for committing a crime. In determining this framework the starting 
point could be the explicitly legally protected characteristics which determine the identity of a certain 
person and based on which this person identifies him/her self and identifies him/her self with other 
persons who share the same characteristic (Filipović, 2014: in Hodžić & Mehmedić, 2014, s. 66).
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Hatred, Discord or Hostility in Chapter XV of the CC FBiH – Criminal Offences 
against the Constitutional Order of the Federation of Bosnia and Herzegovina.

The underlying form of this crime is committed by any person who publicly 
incites and inflames national, racial or religious hatred, discord or hostility among 
constituent peoples and others who live in the FBiH, punishable by three months to 
three years of imprisonment.

Perpetrator of this crime can be any person. 

Therefore, the act of perpetration itself is alternatively stipulated, as a: 1) public 
incitement or as a 2) public inflammation of national, racial or religious hatred, 
discord or hostility. Incitement is the creating or causing hatred, discord or hostility 
that have not existed previously, while inflammation implies that some of those 
feelings have already existed, either in a latent form or of lesser intensity, which 
are then further developed, intensified or deepened (Tomić, 2007, p. 57). Hatred is 
manifested in the willingness to inflict some form of harm on another (Maljević & 
Vujović, 2013, p. 35). Discord is reflected in the separation, isolation and denial 
of any solidarity (Bačić et al., 1978, p. 473). Hostility is a feeling expressed in 
defensive and intolerant attitude of a national, racial or religious group of people 
(Bačić et al., 1978, p. 473).

 The prominent characteristic in the description of the crime is that of publicity, 
which constitutes the element of the crime, i.e. for this crime to exist, there needs 
to be the incitement or inflammation of hatred, discord or hostility committed in 
public, thus differentiating it from other crimes committed out of bias. 

For criminal liability there needs to be intent, which includes the awareness 
of undertaking an action which will publicly incite or inflame national, racial or 
religious hatred, discord or hostility (Tomić, 2007, p. 57)

Three months to three years of imprisonment is prescribed for this underlying 
form of the crime.

Aggravated form of the crime is defined in Paragraph 2 of this Article, when 
the underlying form is committed by employing duress and torture, jeopardizing 
the safety of any person, exposing national, ethnic or religious symbols to mockery, 
damaging other people’s belongings, desecrating monuments or graves.

 For this aggravated from a punishment of one to eight years of imprisonment 
is prescribed.

Another aggravated form of this crime is defined in the provision of Paragraph 
3 and is committed by those committing the underlying form by abusing their office 
or authority and the prescribed punishment is one to ten years of imprisonment. 

The most serious form of this crime is provided for in Paragraph 4 and it is 
committed by those who perpetrate the offence by employing duress and torture, 
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jeopardizing the safety of any person, exposing national, ethnic or religious 
symbols to mockery, damaging other people’s belongings, desecrating monuments 
or graves, and when such actions are committed by abusing the office or authority 
or if the offence results in riots, violence or any other serious consequence to the 
co-existence of the constituent peoples and others who live in the Federation of 
Bosnia and Herzegovina. All aggravating forms of the offence require the intent of 
the perpetrator for criminal liability.

For the most serious form of the crime a punishment of one to ten years of 
imprisonments is provided for.

Paragraph 5 provides for a special form of this crime, which exists when 
committed by public denial or justification of genocide, crimes against humanity 
or war crimes established by a legally binding decision of the International Court 
of Justice, International Criminal Tribunal for the former Yugoslavia or a national 
court and it shall be punished by imprisonment for a term of between three months 
and three year. 

3.4. Mutual Relationship between Hate Crimes and the Crime of Inciting 
Hatred in the Criminal Legislation of FBiH

Based on the previously analysed provisions it can be concluded that the hate 
crimes and crimes of inciting hatred are in fact very similar; however, there are 
some notable differences.

The main difference has already been mentioned and is more than obvious. 
The crime provided for in Article 163 represents an autonomous crime, while 
the definition of hate crimes is of a general character and it pertains to any crime 
provided for in the CC FBiH if motivated by hatred.  

Another important difference is reflected in the fact that incriminating 
incitement or inflammation of national, racial or religious hatred, discord or 
hostility protects the constituent peoples and others living in the FBiH. Pursuant to 
the Constitution of FBiH,28 the constituent peoples are Bosniaks, Serbs and Croats. 
Others, pursuant to Article 3 of the Law on the Protection of the Rights of National 
Minorities in FBiH,29 represent the part of the population, citizens of FBiH and 
Bosnia and Herzegovina, who do not declare themselves as members of one of 
the three constituent peoples, and is composed of the people of the same or similar 
ethnic background, the same or similar tradition, customs, beliefs, languages, 
culture and spirituality and close or related history and other characteristics. On the 
other hand, with one general, explicit definition of hate crime the circle of others 
is expanded (although the victims are most frequently the members of one of the 
minority groups), and the list of protected characteristics is not exclusively limited 
28  Constitution of FBiH. Official Gazette of FBiH, 1/94.
29  Law on the Protection of the Rights of National Minorities in FBiH. Official Gazette of FBiH, 
56/08.
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to racial, national or religious background, but it encompasses a wider range of 
grounds that can be a motive for a perpetrator. 

The third difference is the requirement that the crime of inciting hatred, as 
prescribed in the CC FBiH is committed in public. Although the majority of hate 
crimes is committed in public, this is still not a necessary element for it to exist – in 
order for a crime to be treated as such, it is only required that it is motivated by hate 
or prejudice.

Both models of legislation have their pros and cons. The advantages of the 
first one is easier detecting of hate crime as a separate crime because this way bias 
is condemned as explicitly forbidden motive and thus it is easier to collect data on 
these crimes; this way the expressive function of criminal law is fulfilled. However, 
on the other hand, the application of this model brings certain challenges; it is 
possible that a court lacks sufficient evidence to get a verdict for the underlying 
crime if the existence of prejudice has not been proven, resulting in prosecutors 
being unwilling to report a separate crime, if they believe that it would be harder 
to prove (OSCE/ODIHR, 2009, p. 30). The advantages of the application of 
the enhanced punishment model is easier integration of the enhancement of 
punishment provisions into the existing punishment provisions, and the possibility 
of application of these provisions on a large number of crimes where the inability 
to prove facts pertaining to hate as an aggravating circumstance will not jeopardize 
pronouncing convicting verdict for the underlying act. Its flaw is that the court 
decision to enhance punishment based on proven bias as a motive can be left out of 
the public court file (OSCE/ODIHR, 2009, p. 31).

How and to what extent this combined application of the two models will meet 
the needs of a democratic society and how the processing itself of these crimes 
before courts in FBiH will go, remains to be seen, because the amendments to the 
CC FBiH have only come into force. However, what is certain is that the lack of 
definition of hate crime prevented processing certain incident evidently motivated 
by hate, but, due to the shortcomings of the legislation at the time, they were not 
processed. These cases will be discussed in more details in the following sections, 
as well as the already processed inciting hatred crimes, and the aggravated forms of 
certain crimes with hatred as the main element. 

4. ISSUES IN PROCESSING HATE CRIMES IN FBIH

As already mentioned, one of the main problems in the past in processing hate 
crimes was the lack of appropriate legislation, which led to many cases not being 
classified as such.

As the first example we can highlight the case of 24 September 2008, on the 
occasion of opening an exhibition at the Queer Fest. Namely, a group of around 
70 protesters gathered in front of the Fine Arts Academy in Sarajevo and violently 
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interrupted the event shouting insults and throwing rocks on visitors. Despite a 
significant number of police officers and private security firm staff, eight persons 
were injured. It is interesting that some of the attacks took place in neighbouring 
streets or parts of the city that are a few kilometres away from the Academy itself. 
Eight persons were arrested. An 18-year old, who was seen by witnesses attacking 
two journalists, was accused of violent behaviour, pursuant to Article 362, 
Paragraph 1 of the CC FBiH, in connection with preventing official in executing 
official duty, pursuant to Article 358 of CC FBiH. The accused was sentenced to 
one year imprisonment, suspended two years after plea agreement was reached. 
Another 19-year old was also accused of violent behaviour pursuant to Article 
362, Paragraph 1 of CC FBiH. He was pronounced guilty and sentenced to five 
months imprisonment, suspended two years. Bias as a motive was not included 
in indictments in any of these cases (OSCE Mission to Bosnia and Herzegovina 
[OSCE BiH], 2012, p. 37).

Another case that illustrates this happened in July 2013. Namely, a group of 
youth, hooded not be recognized, attacked a gay man working in a bar known as a 
place where LGBT people gather. Two of the attacker first came to the bar, sat there 
and arranging to meet somebody. Then they left and returned with a number of 
friends and attacked the victim, asking him about his sexual orientation. Although 
the attack was not serious, it did inflict physical injuries on the victim who had to 
seek medical help. The case was finally reported to the police who questioned the 
victim and witnesses. However, according to the latest available information, the 
investigation was still ongoing and had lasted already for three months without any 
results (Vasić, 2013, p. 15).

In the third case, a fifteen old Croat boy was beaten up in 2009 by a group of 
underage Bosniaks. He was returning on his bike from a playground in a village in 
FBiH. In his statement, he said that the attacker verbally assaulted him on ethnic 
grounds, and then they physically attacked him with the obvious intention to hurt 
him. The perpetrators were accused of inflicting grievous bodily harm, without bias 
being mentioned as a motive. In addition, the factual description of the crime given 
by the prosecutor relates primarily to the manner in which the injury was inflicted, 
and it was recorded that it happened after “a verbal conflict and pushing around 
with the injured party“ (OSCE BiH, 2012, p. 28).

There are several reasons to believe that the prosecutor’s offices in FBiH 
avoided including bias as a motive in indictments in the past: primarily, this can be 
the result of a wide-spread lack of understanding of the concept of hate crimes and 
how such crimes can be recognised. This can further be explained with the lack of 
training or the insufficiently specialized training on the complexity of hate crimes 
and incidents, as well as the gaps in legislation, which also restrict the role of the 
police and prosecution to adequately conduct investigation and include bias as a 
motive in indictments (OSCE BiH, 2012, p. 30).
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In this context, we need to recall the provision in Article 45 of the Criminal 
Procedure Code FBiH [CPC FBiH]30 that stipulates that the fundamental right and 
duty of the prosecutor is discovering and prosecuting perpetrators of crimes. In 
this context it is also worth noting that prosecutor is obliged and has the right to 
undertake certain necessary measures as soon as he finds out that there are grounds 
for suspicion that a crime has been committed for the purpose of discovering it 
and conducting investigation, finding the suspect, managing and supervising 
the investigation and managing the activities of the authorised persons for the 
purpose of locating the suspect and collecting statements and evidence.31 It is also 
important to note that prosecutor has the right and the duty to request the state 
bodies, companies, legal and physical persons to submit information.

The CPC FBiH provides for the possibility of changing a criminal charge; 
namely, Article 295 provides that a verdict shall refer to the person that has been 
indicted and to the offence contained in the confirmed indictment or the indictment 
revised in the course of main trial. The same Article provides that the court shall 
not be bound by the proposed legal qualification of the crime submitted by the 
prosecutor. This enables the court to take bias into consideration as a motive, which 
may result in an enhanced punishment.

5. INSTEAD OF CONCLUSION

After many years of attempts, the adoption of amendments to the CC FBiH, 
which introduced explicit definition of hate crime completed the regulating of hate 
crimes in FBiH: by stipulating hate as aggravating circumstance for any crime, by 
stipulating hate as aggravating forms of certain crimes and by stipulating hate as an 
independent crime.

If and to what extent the adoption of the above mentioned amendments will 
result in a larger number of processed cases is a question that remains unanswered 
for the time being. However, it can be concluded that the existing provision have 
not been used in the best possible way, which led to bias not being taken into 
consideration as an aggravating circumstance in sentencing in a large number of 
cases. 

It is also undisputable that, due to the close connection between hate crimes 
and crimes of inciting hatred, there will be overlapping and potential dilemmas 
regarding processing crimes, but reforming the repressive apparatus will not be 
enough and it will be necessary to undertake certain other measures that contribute 
to achieving this goal. Foremost, an in-depth training for judges, prosecutors, 
police, and civil servants on the concept and the essence of hate crimes and on the 
adequate application of penal provisions will be necessary, thus raising awareness 

30  Criminal Procedure Code. Official Gazette FBiH, 35/03, 37/03, 56/03, 78/04, 28/05, 55/06, 27/07, 
53/07, 9/09, and 12/10.
31  Article 45 Paragraph 2, CPC FBiH.
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of these actors on the importance of recognizing and processing such crimes. 
Considering the danger hate crimes represent for the BiH society, which is divided 
not only in the administrative sense, but also ethnically, and which is in the process 
of transitional justice, these issues become even more prominent. The training on 
the most vulnerable categories of victims of hate crimes, special historic and social 
factors that lead to such position seem crucial in order to understand hate crimes 
and to recognize its causes and motives. 

By adopting the long-awaited amendments to the CC FBiH a definite step 
forward has been made not only with regards to the repressive countering of this 
form of crime, but it also demonstrates a form of social condemnation of such 
created illusion of the existence of privileged social group. It remains to be seen to 
what extent and how these provisions will be applied.
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IMPACT OF THE ECONOMIC CRISIS ON OCCURRENCE OF 
CRIMINAL OFFENCES OF HATE CRIMES ON THE TERRITORY 

OF COUNTRIES OF FORMER YUGOSLAVIA 
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ABSTRACT

The authors of this paper start with the premise that nationalism, political 
favouritism and competition for limited resources seem to preclude a process of 
reconciliation much needed in the countries of former Yugoslavia. In order to 
prevent the hatred to be inherited by yet another generation, the causes or correlates 
of present ethnic or religious tension should be investigated.

Using economic determinism, the authors propose that it is not only the 
differences in the ethnic or religious composition of neighbours that are responsible 
for recent and perhaps persistent rise in hate crimes and nationalism, but rather the 
unevenness of economic welfare both between as well as within the countries of 
former Yugoslavia. The authors propose investigating the effects of independent 
variables such as unemployment and relative deprivation among elements of the 
population on hate crimes and nationalist manifestations in its different ways – both 
politically as well as socially. This will be achieved through the following: defining 
the concept of hate crimes for this research and explaining the circumstances related 
to the impact of economic factors on hate crimes; analyzing legal theories that may 
relate economic factors to hate crimes; identifying the dynamics of hate crimes 
during a period of economic crisis and suggesting measures which could reduce the 
economic impact on this type of crime.

Keywords: hate crimes, economic crisis, prevention, crime repression.

1.  INTRODUCTION

Economic crisis (recession) challenges the rule of law and the respect for human 
rights, in particular economic and social rights. However, it relates not only to the 
economic and legal consequences, but also to a variety of social and psychological 
aspects. The impact of the economic crisis on public morale, and the treatment of 
national, ethnic, religious minorities, immigrants and other small social groups are 
difficult to identify and less visible. 

1  Lars Petter Soltvedt is Associate Professor in Political Science and Human Rights at the University 
College of South-East Norway. E-mail: Lars.P.Soltvedt@hbv.no.
2  Aleksandar R. Ivanović is Assistant Professor of Criminal Law and Criminalistics at the Faculty of 
Law Sciences at the University of Novi Pazar, Republic of Serbia. E-mail: a.ivanovic@uninp.edu.rs
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Due to the fact that the very concept of hate crimes is a relative novelty in the 
national laws of the countries of former Yugoslavia, and the fact that there are no 
statistics about these crimes prior to 2009, as well as the unreliable and inaccurate 
data on recorded hate crimes in the period from 2009-2014, the authors of this paper 
will attempt to explain the nature of the impact of the poor economic situation on 
the incidence of hate crimes in the region, rather than to weigh the relative impact 
of the economic crisis on rates or trends of hate crimes committed in the countries 
of former Yugoslavia. Since there is no statistical data on hate crimes prior to 2009, 
and because in some countries, such as Montenegro and Macedonia, there is still 
no official data on recorded hate crimes, the focus of our research will be Serbia, 
Croatia and Bosnia and Herzegovina.

Another reason for focusing on the aforementioned countries is that the 
most severe armed conflicts in the 1990s took place in Bosnia and Herzegovina 
and Croatia. Also, these two countries have a returnee population who returned 
to their pre-conflict homes.  Serbia still has a large number of refugees from the 
war that took place in former Yugoslavia, in addition to different minority groups 
that live on its territory. It should also be noted that although statistical data and 
data on hate crimes were recorded by the police between 2009 and 2014 in these 
countries, except in Bosnia and Herzegovina where there is no data for 2011 and 
2012, we believe that the dark figure of hate crimes is much higher. In fact, in 
practice the police and the criminal justice authorities of these countries still do not 
practice mandatory researching, i.e. establishing the existence of national, ethnic, 
religious or other forms of hatred and prejudice and their reporting in the process 
of discovering and proving the crimes. There is persistently a large number of cases 
in which perpetrators of crime tempore delicti obviously expressed some form of 
hatred or prejudice against the victim. Analyzing police reports, indictments and 
verdicts in connection with these events one finds that these crimes are treated only 
as “ordinary” crimes. Hate crimes in these countries are generally treated as any 
other “ordinary” crimes.

We must point out that that the concept of hate crime has been recognized 
only recently in domestic judiciary in these countries. We therefore do not expect 
that we can precisely weigh the impact of the economic crisis on the occurrence 
of hate crimes, considering the available information. Therefore, the focus of our 
research at this time will primarily be an attempt to theoretically explain the impact 
of economic factors on the incidence of hate crimes in the region. We anticipate 
our conclusions to be more concrete in the future, when the concept of hate crimes 
is fully recognized by both the police and judiciary authorities, and when there is 
precise statistics on hate crimes, available for a deeper analysis of the impact of 
economic factors on the incidence of hate crimes in the region.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

75

2.  DEFINING HATE CRIMES

Hate crimes is a term which is widely used but has come to mean many things 
to many people. The most accepted meaning is that it is a crime where the offender 
targets the victim because of who they are or what they believe. This targeting of 
a victim makes the crime more insidious and the limited available research would 
suggest that it takes a victim much longer to recover than from a comparable 
crime. This is just one reason why hate crimes need to have an enhanced response 
from the police, prosecutors and the judiciary. Such crimes adversely affect the 
confidence of the community and damage community cohesion. For this reason 
hate crimes should be a priority for government and criminal justice agencies, 
especially in post conflict societies such as the countries on the territory of former 
Yugoslavia. 

We would first like to address the most common questions when it comes to 
hate crimes. What is a hate crime? How does it differ from other crimes directed 
at individuals or property?

According to Barbara Perry “Hate crime … involves acts of violence and 
intimidation, usually directed towards an already stigmatized and marginalized 
group. As such, it is a mechanism of power and oppression, intended to reaffirm 
the precarious hierarchies that characterize a given social order. It attempts to 
re-create simultaneously the threatened (real or imagined) hegemony of the 
perpetrator’s group and the “appropriate” subordinate identity of the victim’s 
group. It is a means of marking both the Self and the Other in such a way as to 
re-establish their “proper” relative position, as given and reproduced by broader 
ideologies and patterns of social and political inequality” (Chakraborti & Garland, 
2009, p. 5.).

The Congress of the United States of America defined hate crime as a “criminal 
offense committed against a person or property that is motivated in whole or in 
part by the offender’s bias against a race, religion, ethnic/national origin group 
or sexual orientation group”. In short, hate crimes are directed against a member 
of a specific group largely because of their membership in that particular group 
(Altschiller, 2015, p. 4). 

One should note that although the term “hate” has generally been accepted 
for this type of crime, the offender need not actually “hate” his or her victim in 
order to have committed a “hate crime”. “Hate” has instead been conceptualised 
by most to mean “prejudice”. Understanding hate in this way has prompted further 
debate as to how prejudice should be defined and whether such a phenomenon 
can be attached to the means rea element of a criminal act. According to Gordon 
Allport, “ethnic prejudice” is defined as “antipathy based upon a faulty and 
inflexible generalisation. It may be felt or expressed. It may be directed towards 
a group as a whole or towards an individual because he is a member of that 
group” (Walters, 2011, p. 315).  According to this definition of prejudice a person 
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must feel or express animosity toward a whole group based on generalisations 
made about its members. Such generalisations are often a result of stereotyping. 
Negative stereotypes attached to certain identity groups are perpetuated through 
communication networks most notably between family and friends but also via 
television and newspapers, the Internet or new social networks such as Facebook 
and Twitter. Mark Austin Walters, however, noted that Allport’s view of prejudice 
is somewhat restrictive in defining hate crime. Also as Green (…) points out, hate 
crime can be influenced by economic competition and resentment rather than a 
faulty generalisation about a group of individuals. 

This understanding of hate crime led us to explore how economic strain 
and feeling of resentment towards some minority groups may well be based on 
false generalizations about the perceived economic prosperity and access to state 
welfare that certain minority groups supposedly receive. 

For this purpose we adopted the definition of hate crime according to Mark 
Austin Walters defining it …”as any type of crime or anti-social act aimed at 
intimidating and harming the victim which has been motivated (or partly motivated) 
by a prejudice, based on a generalization about the victim’s actual or perceived 
membership in an identity group (which is different, at least in part, to that of the 
perpetrator’s), and which is typically based on a fear or belief that the victim (and 
others like him or her) will encroach upon the offender’s group identity, cultural 
norms and/or socio-economic security” (Walters, 2011, p. 315).

3.  THEORETICAL APPROACH OF THE IMPACT OF ECONOMIC 
FACTORS ON HATE CRIMES

There are several theories dealing with the correlation between economic 
tension and the emergence of hate crimes. Walters (…), is intent on determining 
how social and economic tension and fear of difference become a factor 
promoting a “culture of hatred”, thus reflecting a low level of self-control in 
people’s behaviour. In his research Walters identifies two main theories which 
are important in this field: Robert Merton’s (…) strain theory and Barbara Perry’s 
(…) structured action theory. Strain theory suggests that deviant behaviour 
arises from tension associated with inequality of income, inequality in education, 
personal capacities and inability in achieving the objectives of the individual that 
have been established within capitalist societies – and which  therefore resort to 
force (including violence) to achieve them. Members of the majority segment of 
society tend to fear that other groups will endanger their already unstable social 
and economic security and therefore by implication the positively valued goals 
that they hold. Because of that, fear toward other “foreigners” (minority groups) 
can escalate to hostility due to the fact that they also get what the majority of 
members get from the state authorities (housing or welfare benefits). Rumours 
that certain minority groups receive extra benefits from the government fuel the 
disgruntled sentiments towards their perceived economic advantage. Members 
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of these minority groups in that situation become “scapegoats” for the dominant 
social difficulties which at the level of the majority group can cause frustration, 
anger and feelings of unfairness (Isokaitė, 2015, p. 194).

Barbara Perry argues that Merton’s theory cannot account for all hate crime 
as it does not explain why the most atrocious hate crimes are carried out by the 
most economically and politically powerful people in society. Indeed, while it 
is accepted that many hate offenders will be socio-economically disadvantaged, 
others will inevitably come from a wide range of socio-economic backgrounds. 
Hate offenders can be employers, neighbours, state agency workers and even 
leaders of political parties (Walters, 2011, p. 318). Barbara Perry believes that 
hate crimes are an extreme form of discrimination, resulting from a culture of 
segregation, discrimination and marginalization of people who are, by the majority 
of society, (the typical personality structure) considered “different”. According 
to Barbara, Perry identity groups may coalesce around ethnicity, religion, sexual 
orientation, or other such characteristics (forming ‘in-groups’). In creating an ‘in-
group’ we seek out the other; the person who is most definitely not like ‘us’ (Perry, 
2001, p. 47). Inevitably those who fall outside the society’s construction of identity 
are seen as ‘different’. Those who are deemed to be different are resisted because 
they are feared. Feelings of fear are based on the assumption that the others will 
encroach upon the ‘in-group’s’ identity and cultural norms. For some individuals 
this creates a feeling of helplessness and insecurity about their place in society. In 
response to these negative emotions, individuals frequently attempt to transpose 
their feelings of helplessness into animosity, an emotive reaction which is used to 
gain a sense of control over those who they see as causing their insecurity, thus 
temporarily relinquishing the original negative feeling of fear. 

Both of these theories are mainly based on fear and tension toward unpopular 
minority groups and its possible intervention in the social and economic stability 
and culture of the majority segment of society. In that sense feelings of hostility 
come from two main sources: the social and economic instability and internal 
irritation due to economic (in)security.

These theories are more focused on the macro level and with the lack of an 
interdisciplinary approach cannot give a clear answer to questions as to why the 
same economic and social factors influence some people to commit hate crimes, 
and not others. 

Also, these theories could be more relevant in examining and explaining 
hate crimes in countries that are economically developed and which have a 
higher standard of living, such as Great Britain, Germany, France, and others. 
These countries have a huge number of economic immigrants, which mostly 
present minorities in these countries. So this fear and tension from majority 
toward minorities (which are mostly economic immigrants) are characteristic of 
economically developed and stable countries as well, and not only countries in 
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transition, and economically undeveloped countries, such as the countries of former 
Yugoslavia. Since our focus, however, is investigating the nature of influence of the 
economic crisis on hate crime on the countries of former Yugoslavia, we need to 
understand the specific characteristics of this area. By that we mean primarily the 
nature of national, ethnic and religious minorities. The multi-national, multi-ethnic 
and multi-religious environment in Southeastern Europe is loaded with factors 
that do not exist in Western Europe. First, this region has a long history of inter-
ethnic and inter-religious conflicts between nations that live here. There are many 
unsolved problems from the past. Also, this region is considered a post conflict 
area. Armed conflict took place from 1991 until 1995 between people who had 
until recently been living together in a unified state, and this war was marked by 
interethnic and interreligious intolerance between the Catholics-Croats, Orthodox 
Christians-Serbs and Muslims-Bosniaks. Due to the combination of the national, 
chauvinistic and clerical chauvinist ideologies of political leaders of the warring 
parties, these conflicts took on the cruellest of forms, resulting in suffering of 
large populations and an equally large number of war crimes committed (Ivanović 
& Soltvedt, 2016, p. 137). Because of all of these wounds from the war are still 
fresh and huge pressure of unresolved inter-ethnic and inter-religious conflicts 
of the past still provide seeds of intolerance and animosity that continue to exist 
between these social groups. Some of this negative influence is in our view at least 
partly due to the economic crisis. But before we begin to analyze the impact of the 
economic crisis on the appearance of hate crimes, we want to underline one more 
characteristic of minorities in the countries of former Yugoslavia, which is related 
to the treatment of the minorities by the majority segment of the populations. 
Namely, national minorities have in their neighbourhood a motherland that they 
hope that they will be reunited with. This is a significant difference compared to 
minorities in Western Europe, as well as minorities which do not have a motherland 
in their neighbourhood. This is important because inter-national, inter-ethnic and 
inter-religious conflicts usually arise in areas where minority populations may 
border with majority population of their own background. The phenomenon of 
their neighbouring motherland is an important aspect of ethnic conflict in the 
Southeastern and Eastern Europe and, as a rule, is not widespread in Western 
Europe. In Southeastern Europe, including countries of former Yugoslavia, three 
interrelated assumptions about minorities are widely accepted: 1) minorities are 
treated unfairly, 2) strong and stable states demand weak and helpless minorities, 
and 3) the treatment of minorities is a matter of national security.

Because of a low standard of living, and long-existing animosity towards 
ethnic and religious minorities with all the above mentioned specifics, we believe 
that fear among dominant groups because of lost socio-economic power is not 
as clearly expressed as in Western Europe. We agree that, like everywhere in the 
world, the unstable economic situation in the countries of former Yugoslavia is a 
favourable environment for the occurrence of hate crimes. The question is what 
then would be, in the case of the countries of former Yugoslavia, the trigger for 
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a hate crime that is associated with poor economic situation if it is not “fear” 
of economic insecurity? The answer to this question lies in the animosity which 
already exists between different ethnic and religious groups living in this region. 
Income inequality on the one hand and the inequitable redistribution of wealth 
on the other, may trigger such hate crimes as described above, together with the 
feeling of envy.  There is one sentence that best describes the level of envy among 
people who live in former Yugoslavia: “I wish my neighbour’s cow would die.” 
This feeling is usually explained by the attitude in which the envious person wants 
his neighbour to suffer economic loss, even when he does not benefit from it. This 
is also described by findings of behavioural economics which suggest that we 
gauge our own economic well-being by comparing ourselves with our neighbours. 
Studies have found that, given a choice between making 25 percent more than their 
neighbours or making 25 percent less, people will choose the former even when 
the latter amount is more money. Therefore, our starting point in understanding 
the impact of economic factors on hate crimes in this region will be the economic 
view of hate crimes by Lewis R. Gale, Will Carrington Heath and Rand W. Ressler 
(…)  defining hate crime using the term “envious” like the term Gary Becker (…) 
used in his model of altruism and envy within the family. 

The above mentioned authors agree with the premise that hate crimes are 
fundamentally different from other forms of crime in that the defining characteristic 
of hate crime lies with the utility function of the perpetrator – specifically, the 
presence of ill will or hatred towards the victim. According to these authors: 
“If those who commit hate crimes are presumed to be motivated by malevolent 
ill will, then it seems reasonable to characterize them as “envious” in much 
the same way as Gary Becker uses the term in his model of altruism and envy 
within the family” (Gale, Carrington Heath & Ressler, 2002, p. 203). As they 
note, perpetrators of other forms (killers, thieves, fraudsters, drug dealers. etc.) of 
crimes usually do it because of personal gain or profit, and are usually indifferent 
with respect to the welfare of their victims.  Offenders, even those who assault 
their victims physically (muggers or robbers), are not motivated primarily by the 
desire to reduce the welfare of their victims. Contrary to this, the perpetrator of 
hate crime is precisely motivated by the desire to make the victim worse off, and 
is willing to expend resources and incur costs to do so (Gale, Carrington Heath & 
Ressler, 2002, p. 203).

This behaviour is entirely consistent with what Gary Becker describes as 
“envious” behaviour in his economic approach to the family. Becker developed an 
economic or rational choice approach to the family, by analyzing marriage, births, 
divorce, division of labour in households, relative prestige, and other nonmaterial 
behaviour with the tools and framework developed to analyze material behaviour. 
In his research Becker recognized altruism as an important tool for understanding 
behaviour within a family. 
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As Adam Smith said: “Every man feels his own pleasures and his own pains 
more sensibly than those of other people … After himself, the members of his own 
family, those who usually live in the same house with him; his parents, his children, 
his brothers and sisters, are naturally the objects of his warmest affections. They 
are naturally and usually the persons upon whose happiness or misery his conduct 
must have the greatest influence”. Based on this assumption Backer developed a 
theory about the effects of altruism on someone’s behaviour. He describes it in this 
way: Initially, taken as given that a person, for example a husband is effectively 
altruistic toward another member of his family, say his spouse, “altruistic” then 
means that the husband’s utility function depends positively on the well-being of 
his spouse. The husband’s behaviour is effectively changed by his altruism. 

Since an altruist, however, also seeks to maximize his own utility (subject 
to his family income constraint), he might be called selfish, not altruistic, in 
terms of utility. As this may be so, the husband nevertheless raises his wife utility 
through his transfers to her (Becker, 1993, p. 277). According to this, Becker 
gives us a definition of altruism that is directly relevant to the behaviour, as far 
as consumption or production choices are concerned, rather than giving us a 
philosophical discussion of what “really” motivates people. 

The allocation of resources by an effective altruist like the husband is 
determined from the equilibrium condition, where

Lewis R. Gale, Will Carrington Heath and Rand W. Ressler (…) look at envy 
as roughly the opposite of altruism. According to them, the envier’s utility function 
depends negatively on the well-being (income or consumption opportunities) of 
those persons whom he envies relative to his own well-being. An envious person 
is willing to expend resources and reduce his own consumption if the consumption 
of his victims is lowered even more. They use Becker’s view of envy, precisely his 
analysis of implications for social policy designed to deal with envious behaviour. 
They use his concept of envy to analyze the racial (or other) animus as the defining 
characteristic of bias-motivated crime in USA. Similarly, in this paper we will try 
to find a connection between the economic crisis and the poor economic situation 
in the countries of former Yugoslavia in general and the occurrence of hate 
crimes based on national, ethnic, religious or racial animus. As we already said, 
for the purpose of this work our spatial framework for research will be Republic 
of Serbia, Republic of Croatia, and Bosnia and Herzegovina. Reasons for this 
choice of spatial framework are primarily the multinational, multi-ethnic and 
multi-religious composition of the population of these countries, as well as the 
availability of statistics on recorded hate crimes.
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We will assume that in these countries national, ethnic and religious majorities 
enjoy greater income relative to national, ethnical and religious minorities. Because 
relative status matters in Becker`s framework, it is intuitively plausible that if the 
minority were to narrow the income gap, this would incite envious members of 
the majority to reduce the well-being (economically and possibly otherwise) of 
minority members. In that sense, as the income gap decreases, the number of hate 
crimes committed by majority members targeted towards minorities would increase. 
Likewise, a widening of the income-gap might lead to a greater incidence of hate 
crime committed by minority group members who may have animus towards the 
members of the majority, especially if they feel the income gap is the result of 
deliberate discrimination. In his research, Becker explores the implications for 
the family when the head of the household is altruistic. His conclusion is that 
the altruistic head of the household induces even non-altruistic members of the 
family to behave as though they were altruistic, thus strengthening the family as a 
cohesive unit. For example, if in some family a brother takes some action which 
makes himself better off at his sister’s expense, like for instance destroying her 
bicycle, the altruistic parent might replace the bicycle, by the allocation of family 
resources from  the son toward the daughter. This action may not necessarily be a 
matter of reward or punishment. With this behaviour the altruistic parent simply 
reallocates family resources by maximizing his own utility, given finite family 
resources. Also, the upshot is that the son is made worse off from the actions of his 
altruistic parent, and would be discouraged from taking future action against the 
well-being of his sister.

This way, the altruistic head of the household helps to keep the family intact, 
and prevents future conflicts in the family. On the contrary, selfishness or envy 
on the side of the parent would tend to expand the envious impulses among rival 
siblings.

This theory can be applied to relations within a state if that state is viewed as 
a family in which the role of “household manager” belongs to the state authorities, 
while the role of rival siblings belongs to the different national, ethnic or religious 
groups. In that case, theoretically speaking, a government controlled by an envious 
majority group might operate in much the same way as an envious household 
manager in that many of its policies and institutions would be deliberately 
distributed inequitably towards a disfavoured minority group. A regime which 
tolerates and even encourages envious actions by individuals in the majority 
would demonstrate similar behaviour as a non-altruistic head of household that 
would encourage envious behaviour among siblings. The region of Western 
Balkans, in particular the territory of former Yugoslavia has a painful history of 
inter-national, inter-ethnic, and inter-religious conflicts. It seems that “envious” 
behaviour in this area is tolerated, and that general fear of “difference” becomes 
mutually reinforcing determinant, promulgating a culture of prejudice against 
certain “others”, which in turn ultimately triggers hate motivated behaviours of 
individuals with low self-control.
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The question is whether and to what extent the socio-economic insecurity 
in times of economic crisis in former Yugoslavia affects the occurrence of hate 
crimes.  With this in mind, we will try to find a positive correlation between hate 
crimes and economic crisis through some economic determinants such as ILO 
unemployment rate and inflation of average consumer prices. 

4.  STATISTICS OF HATE CRIMES AND ECONOMIC DETERMINANTS

Our first and tentative hypothesis is that the occurrence of hate crimes in 
countries of former Yugoslavia is based more on envious feeling rather than feeling 
of fear of economic insecurity.

Table 1.  Reported hate crimes and the status of certain economic determinants 
in the Republic of Serbia

Determinant/Year 2009 2010 2011 2012 2013 2014

Hate crimes recorded by 
police 82 37 39 36 64 87

ILO unemployment rate 16.1 19.2 22.9 22.4 21 16.8

The average rate of 
inflation 8.1 6.2 11.2 12.2 7.8 2.09

Table 2.  Reported hate crimes and the status of certain economic determinants 
in the Republic of Croatia

Determinant/Year 2009 2010 2011 2012 2013 2014

Hate crimes recorded by 
police 32 34 57 17 35 22

ILO unemployment rate 9.1 11.8 13.5 15.8 17.1 17.3

The average rate of 
inflation 2.4 1 2.3 3.4 2.2 -0.2

Table 3.  Reported hate crimes and the status of certain economic determinants 
in Bosnia and Hercegovina

Determinant/Year 2009 2010 2011 2012 2013 2014

Hate crimes recorded by 
police 15 19 - - 350 200

ILO unemployment rate 24.1 27.2 27.6 28 27.4 27.5

The average rate of 
inflation 0.4 2.1 3.7 2.0 -0.1 -0.9
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What can be concluded from our first and very tentative analysis of available 
data is that there is no clear correlation between the economic crisis and the 
emergence of hate crimes in the observed period of time. Given the low reliability 
of the data, and a reason to suspect that an  increase or decrease in the number of 
registered hate crimes does not necessarily mean that there is indeed an increased 
or reduced number of hate crimes in that year. Rather, it could mean that the 
police work in terms of identifying and documenting hate crimes was more or 
less efficient. Also problematic are the official statistical data concerning the 
unemployment rate. Thus a free comparison of these values   cannot lead to any 
significant conclusions regarding the relationship between the deterioration of the 
economic situation in these countries and the emergence of hate crimes. On the 
other hand, what we can conclude on the basis of available information is that in 
the total mass of registered hate crimes, more crimes of this kind were reported 
in Bosnia and Herzegovina than in Serbia or Croatia. Also, we can see that if we 
look at the average rate of unemployment, the situation is worse in Bosnia and 
Herzegovina than in Serbia or Croatia. Therefore, we could conclude that there is 
a positive correlation – at this level of analysis - between the unemployment rate 
and the previously reported hate crimes in these three countries. 

Of course, the greatest number of reported hate crimes is in Bosnia and 
Herzegovina (although there is no information on the number of reported crimes 
for a period of two years) compared to the other two countries is logical given the 
ethnic composition of the population of this country: Bosniak 50.1%, 30.8% Serb, 
Croat 15.4%, other 2.7%, while the ethnic structure in the other two countries is 
more homogeneous. Also, the same order remains when it comes to the standard of 
living according to minimum monthly cost of living for an average family. Average 
salary is not sufficient to cover daily living expenses in either of these countries. In 
other words, in order to finance the bare minimum, without any loans or cars, and 
with very meagre allocations for items such as health or education and vacation, 
people in Bosnia and Herzegovina would need more than two average wages, while 
in Serbia one would need one and a half salary to cover the so-called consumer 
basket, while one salary plus a hundred euros is needed in Croatia. Also, what 
complicates the use of available data regarding the recorded cases of hate crimes 
is the fact that it does not differentiate between crimes that were committed against 
other national, ethnic, religious groups on the one hand, and crimes committed 
against the LGBT population and other minority groups on the other. Generally, 
there is a great hostility in these countries towards the LGBT population, and hate 
crimes against this category of the population are recorded more frequently by 
police than hate crimes against other national, ethnic or religious groups.

Therefore, the conclusion is that, based on existing data, it is impossible 
to accurately measure the correlation between poor economic situation and the 
occurrence of hate crimes. But what is possible to conclude is that the poor 
economic situation, combined with the concentration of different national, ethnic 
and religious groups lead to intolerance, which in turn may lead to a large number 
of hate crimes.
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We turn again to Becker’s theory of addiction as a characteristic of hate crimes 
to understand how this works in the field. In fact, you may notice that envy can 
lead to hate crimes, and envious feeling, which traditionally exist between the 
peoples who live in these areas, is intensifying in a situation when there is unequal 
distribution of resources, and economic discrimination. In fact, in parts of these 
countries where there is a high concentration of people belonging to national, 
ethnic and religious minorities, there is a completely unequal distribution of 
resources and economic discrimination. For example, in Serbia in a municipality 
with a majority Bosniak population, Serbs are considerably over-represented in 
public services which are under direct control of central authorities, such as police, 
army, prosecutor’s office, the judiciary, health, and education. While in the same 
municipality, when it comes to some public services which are under control of 
local authorities like pension funds, inspection services, real estate register, tax 
administration, centre for social work, etc., thanks to the dominance of the national 
minority political party’s on the local level, the picture is totally different. In those 
public services which are under direct control of local authorities Bosniaks lead 
in the number of employees while the number of Serbs is relatively small. Due 
to this uneven distribution, those who are discriminated against are forced to 
seek their livelihoods abroad. In this situation of worsening economic situation 
there is an intensifying sense of envy and jealousy. Members of minorities who 
are discriminated against in terms of employment in some public services feel 
envious of members of the majority people who have this privilege, while on 
the other hand the members of the majority people feel envious of members of 
minorities who are privileged due to the political dominance at the local level 
and thus over-represented in local governments. Also, those who decided to work 
abroad on temporary basis because of discrimination generate good earnings and 
try to compensate their deprivation because of the economic discrimination in 
their birthplace by building luxury houses, purchase of luxury cars, etc., which 
causes the envy of those who find their livelihood in state enterprises or local 
authorities. On the other hand, those who are going to work abroad are envious 
of their fellow citizens who did not have to go abroad to work hard due to the job 
in public services. The worsening economic situation and living standards only 
reinforce this jealousy, which, in combination with the traditional existence of 
intolerance, can lead to the commission of hate crimes.

5.  CONCLUSION

Based on the above, we can conclude that due to the current treatment of 
hate crimes by the police and the criminal authorities in the countries of former 
Yugoslavia, an adequate analysis of the occurrence of this type of criminal 
manifestation and its connection with the economic situation in these societies is 
not possible.
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What can be concluded from the current statistical data based on the recorded 
hate crimes is that the concentration of different national, ethnic and religious 
groups in one area combined with income inequality and inequitable redistribution 
of wealth leads to the creation of favourable conditions for the occurrence of hate 
crimes. The main trigger for the occurrence of hate crimes from an economic 
point of view in this case is not the fear of economic uncertainty, but the feeling 
of envy toward the well-being of “other” groups. The only exception where the 
fear of economic uncertainty could have a greater effect than feeling of envy 
toward the well-being of “others” are the areas were armed conflicts took place 
and from which members of minority ethnic groups were expelled. Their return to 
their homes in the current poor economic situation could cause fear of economic 
insecurity in their neighbours - members of the majority nation, rather than envy 
of their well-being.

Great responsibility for this situation lies with the state authorities that behave 
like a non-altruistic “household manager” where their actions are not only tolerated, 
but also encouraged resulting in selfish and envious behaviour of different national, 
ethnic and religious groups. In order to change the situation in this field and create 
conditions in which the level of ill-will is reduced and thus less visible in case 
of economic instability, it is necessary that the countries of former Yugoslavia 
change the attitude towards national minorities living in these countries, so that 
they are not discriminated against in any respect and are not regarded as a threat to 
the national interests and national security. On the other hand, national minorities 
should in similar ways change their attitude towards the country of the former 
Yugoslavia in which they live. Minorities need to have more sense of belonging 
to the country they live in than to the country where the majority of their people 
lives. Also, it is necessary to depoliticise society and integrate national minorities 
in all spheres of society, granting them work in public services, access to state 
scholarships, and access to projects financed by the state. One should not recruit or 
assign merit on the basis of last name, nationality, religion or political affiliation, 
but only based on the level of expertise and competence.

Strengthening economic stability and enhancing the standard of living as the 
opposite of the economic crisis is certainly one of the measures that would have an 
impact on reducing animosity between members of different ethnic, national and 
religious groups, and therefore hate crimes committed in a state with poor economic 
situation. This can be provided by increasing investments in areas that have higher 
concentration of minority groups. These places generally lack investments, they 
have outdated and ruined road infrastructure. Accordingly, increased investments, 
creation of new jobs, building of new roads and other infrastructure would greatly 
increase the standard of living in these areas too. A reduced level of structural 
violence against members of ethnic minorities could reduce mutual animosities, 
and thus the feeling of envy, which, as we have already pointed out, may be the 
main trigger for the occurrence of hate crimes in a state of economic uncertainty.
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(IN)HUMAN FACES OF HATE CRIMES/COMPARATIVE 
ANALYSIS ON DIFFERENT ASPECTS OF THE MANIFESTATION 

OF HATE CRIMES IN ALBANIA

Erinda Bllaca Ndroqi1

ABSTRACT

Does Albania have hate crime? What does really mean to investigate a hate 
crime in Albania?  And, what is the role of the victim in this whole circle of 
legislation, mechanisms and authorities?

Albania belongs to those countries where hate crimes are not specifically 
addressed by the criminal legislation, but rather they are considered as aggravating 
circumstances for certain categories of crimes. In the Criminal Code of the Republic 
of Albania, article 50 point (j) stipulates that aggravating circumstances might be 
considered when «the commission of the offence due to motives related to gender, 
race, colour, ethnicity, language, gender identity, sexual orientation, political, 
religious, or philosophical convictions, health status, genetic predispositions or 
disability ». 

The first case reported against Albania was mentioned in the Third Opinion 
on Albania adopted on 23 November 2011 bu the Advisory Committee on the 
framework Convention for the Protection of National Minorities [203]: «Against 
the background  of  a general  climate  of  tolerance  and  understanding  prevailing 
between national  minorities  and  the  majority,  Albania  recorded  its  first  major  
hate crime in the form of an arson attack against Roma dwellings  inhabited  by  
some  40  families in central Tirana in February 2011. The firebombing resulted in 
some serious injuries and the displacement of large numbers of people, including 
many children, to a temporary shelter, not suitable for winter accommodation. It is 
of particular concern that law enforcement bodies did not take the necessary steps 
to protect the victims of this attack. The inadequacy of police reaction demonstrates 
that more vigorous action must be taken to train the police on human rights and to 
enforce the Discipline Rules and Regulations of the State Police». 

Further exploration of the practice of the Albanian state police shows the 
urgent necessity to address the gaps created by current legal framework and 
the implementation in practice of the investigation and prosecution elements 
accompanying a hate crime case.

Keywords: hate crimes, disability hate crimes, institutional response to hate crimes.

1 Erinda Bllaca Ndroqi, PhD, Lawyer/Senior Researcher at the Albanian Rehabilitation Centre for 
Torture and Trauma. E-mail: ebllaca@yahoo.com
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1.  INTRODUCTION

This paper addresses the question of whether there are hate crimes in Albania 
and what it means to investigate a hate crime. It will specifically focus on the 
crimes perpetrated against people with disabilities, as the most vulnerable and 
voiceless victims. This paper examines hate crimes perpetrated against the people 
with disabilities. A major challenge of today is that, even after the ratification of 
the UN Convention of the Rights of Persons with Disabilities, the disabled people 
are often more vulnerable to abuse than non-disabled people. The paper addresses 
certain differences between hate crimes committed against people with disabilities 
and those committed against other members of the community. 

This discussion is the first of its kind initiated in Albania, where the legislation 
is quite advanced but the understanding and application by the law enforcement 
agencies remains vague, if not non-existent. I explain why it is absolutely essential 
that disabled people are included in the hate crimes legislation and examine certain 
forms of responding to hate crimes against people with disabilities. The discussion 
and conclusions will be focused on concrete cases involving disabled people.

2.  WHAT IS A HATE CRIME?

In the global context, the last two decades have produced a climate in favour 
of the enactment of laws drafted to address problems of prejudice-related crime 
and violence. This climate includes: the growing influence of social movements to 
promote equality for marginalised groups; new aspects of interpretation of special 
needs2 and discrimination; and a number of globally publicised and extreme acts 
of prejudice-related violence.

Although traditional criminal law provides remedies for many violent and 
threatening forms of [miss]conduct, the harsher penalties imposed by hate crime 
laws are said to be justified through principles of proportionality that tie “severity” 
of punishment to the “gravity” of the offence, whether gravity is understood 
as a question of harm (hate crimes inflict greater harm than parallel crimes) or 
culpability (the biased motive of the offender renders him/her more culpable) 
(OSCE Office for Democratic Institutions and Human Rights [OSCE ODIHR], 
2013).

Although most of the Albanian legislation now defines groups with special 
protection in terms of specific categories of violated rights related to their minority 
status, yet, they (the laws) undermine the real purpose of hate crime provisions 
application which is, to a broader extent, the protection of the “under-pressure” 
groups vis-à-vis disproportionate problems of prejudice-related crime and violence.

2 See more: United Nations Enable. (n.d.). Guide on Disabilities and Special Needs. Retrieved from 
United Nations Enable: http://www.un.org/esa/socdev/enable/designm/intro.htm
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Albania belongs to those countries where hate crimes are not specifically 
addressed by the criminal legislation, but rather they are considered as aggravating 
circumstances for certain categories of crimes. The Criminal Code of the Republic 
of Albania,3 Article 50(j) stipulates that aggravating circumstances may be 
considered if “the motive for the commission of the offence was related to gender, 
race, colour, ethnicity, language, gender identity, sexual orientation, political, 
religious, or philosophical convictions, health status, genetic predispositions or 
disability”. 

The interpretation of this article is more related to condemnation rather than 
to punishment or deterrence: the main purpose remains to condemn, not just 
the criminal conduct per se, but also racism, homophobia, religious intolerance, 
intolerance based on sexual orientation etc. This way, and in full respect of human 
rights, the law seeks a broader „moral claim‟, in order to “reinforce social values 
of tolerance and respect” for marginalised and disadvantaged individuals/groups.

This interpretation was stated in the Third Opinion on Albania adopted on 23 
November 2011 by the Advisory Committee on the framework Convention for the 
Protection of National Minorities [203]: «Against the background  of a general  
climate  of  tolerance  and  understanding  prevailing between national  minorities  
and  the  majority,  Albania  recorded  its  first  major  hate crime in the form of 
an arson attack on Roma dwellings inhabited  by  some  40  families in central 
Tirana in February 2011. The firebombing resulted in some serious injuries and the 
displacement of large number of people, including many children, to a temporary 
shelter, not suitable for winter accommodation. It is of particular concern that law 
enforcement bodies did not take the necessary steps to protect the victims of this 
attack. The inadequacy of police reaction demonstrates that more vigorous action 
must be taken to train the police on human rights and to enforce the Discipline 
Rules and Regulations of the State Police». 

Furthermore, The European Commission against Racism and Intolerance 
[ECRI] (2015) report says that “civil society and the CPD also refer to several 
cases of violence against young LGBT people by members of their family”. In 
addition, ECRI was informed of an attack on 25 February 2013 on two transgender 
persons with a glass bottle and other sharp objects. Moreover, the police refused 
to consider an attack on LGBT activists with tear gas on 17 May 2013 as a hate 
crime, based on the fact that no participant was physically injured. At the same 
time, the CPD reports that some LGBT persons faced harassment by the police 
when asking for protection or help. According to the civil society, such hate crimes 
and the resulting feeling of insecurity are an important reason for the reluctance 
of LGBT persons in Albania to reveal their sexual orientation and gender identity.4

3 Criminal Code of the Republic of Albania. Official Gazette, 144/2013.
4 Criminal Code of the Republic of Albania. Official Gazette, 144/2013 introduced the ground 
of sexual orientation into the Article 265. Article 50 on aggravating circumstances introduced the 
grounds of sexual orientation and gender identity.
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Hate crimes reinforce the marginalisation, exclusion and isolation of 
underprivileged groups, and consequently such crimes can be motivated by 
multiple motives (sometimes referred to as biases). This happens when two or more 
characteristics intersect, for example, somebody is assaulted on the basis of their 
perceived disability and sexual orientation. Since early 90’ Bodinger de Uriate & 
Sancho (1991) have been suggesting that the following characteristics may indicate 
that a hate crime has occurred:

−	 symbols or words associated with hate,
−	 activities historically associated with threats to certain groups (e.g. 

burning crosses),
−	 jokes which are demeaning and offensive,
−	 destroying or defacing group symbols,
−	 a history of crimes against other members of the group,
−	 crimes occurring shortly after group activities or conflicts involving the 

group,
−	 the belief of the victim that the action was motivated by bias,
−	 disability,5 
−	 perpetrators demeaning the victim’s group and exalting their own group,
−	 the presence of hate group literature,
−	 previous hate crimes in the community.

In poor and closed societies such as Albania, hate crimes against disabled people 
may be related to the fact that violence towards disabled people is often considered 
“a family matter” and acceptable (Disability Rights UK, 2012).  In this context, the 
language used in such cases also differentiates the type of violence against disabled 
people from other violence. Terms like “aversive treatment” are frequently used to 
describe assaults on disabled people; or “neglect” may be a euphemism for torture 
(a serious crime). To steal something from someone with learning disabilities is 
‘abuse of the custodial rights’, not theft. Offenders against the society are criminals 
– those who victimize people with learning disabilities are ‘abusers’. The forms of 
abuse can include beatings, violating someone’s body, and torturing. In cases of 
women with physical or mental disabilities, this implies sexual abuse and assault 
which is automatically considered a crime. This interpretation should also apply to 
children with disabilities. Abusive carers included family members, paid staff and 
sexual partners (Albanian Rehabilitation Centre for Trauma and Torture [ARCI], 
2015).

Case: (2014) Killing of two disabled old women (Elsa Vava and Gjinovefa 
Vava) who were found dead in their home and the police investigation resulted 

5  The information on the first indictments for disability hate crimes was issued in the Associated 
Press, “New Jersey Charges 8 in landmark disabled Bias Case”, June 8, 1999, where it was reported 
that 8 people were charged with kidnapping, harassment and conspiracy after an intellectually disabled 
man was tortured because of his disability. He was invited to a party where he was taped to a chair, 
his eyebrows were shaved, he was burned with cigarettes, and he was choked and beaten before being 
abandoned in a forest. He had previously been attacked at two other parties. 
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in the arrest and condemnation of their murder without including any hate crime 
motives based on their disabilities.6 

The ARCT’s fact finding missions have identified over 78 cases of people 
with an intellectual disability and found that they were 10 times more likely to 
have experienced abuse than non-disabled people in hospitals, due to the present 
hospitals’ financial situation, lack of staff and medication. In the case of eight 
patients who were hospitalized for many years a possibility of over-medication 
and the sterilization was identified. Crimes against disabled people which remain 
underreported include sexual assault, illegal restraint and isolation, child abuse, 
battery, violation of legal rights, degradation, unusually high death rates, denial 
of medical treatment, chemical restraint, wrongful imprisonment and neglect 
(European Committee for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment [CPT], 2012).

Westcott (1994, p. 191) comments “Children and young people in institutional 
care can be rendered extremely powerless; this coupled with their isolation makes 
them easy victims for those wishing to abuse them”. Sobsey (1994) comments 
that an abusive subculture sometimes dominates institutions such as group homes, 
hospitals and boarding houses. In this context abuse is encouraged and seen as 
normal. When investigations do take place, cover-ups are commonplace. Power 
imbalances are maintained by the use of compliance training, drugs, locks, physical 
force, restraints and aversive therapy. The media in Albania are constantly reporting 
cases of child abuse and violence, and the rape of institutionalized children with 
intellectual disabilities. In June 2016, the investigative show “Stop” on TV Klan 
denounced the extreme violence of the administrator of kindergarten against a 
three-year old boy with autism spectrum. The case was brought before the court and 
the charges against the administrator were “misuse of powers” and “ill-treatment”. 
Other similar cases resulted in few months’ imprisonment, but without addressing 
any motives of hate crimes. Again, in the Shkodra institution of orphaned children 
there was a scandal of rape and abuse against three Roma children. No hate motives 
as aggravating circumstances were applied against five of the Center’s employees.7 

Factors such as social contexts (negative attitudes towards disability), culture 
(perceptions about the credibility of disabled victims), economic conditions 
(lack of support, advocacy and safeguards) can contribute to a climate in which 
disabled people become the victims of hate crimes. Many disabled people are 
isolated from the mainstream society. In a climate of imposed hopelessness and 
disenfranchisement, hate crimes flourish.

6 See more: Durrës, shoqërohen 27 persona për mbytjen e të moshuarave. (March, 2014). Retrieved from 
Shqiptarja.com:  http://shqiptarja.com/news.php?IDNotizia=236454&NomeCategoria=Aktualitet&T
itolo=durr-s-shoq-rohen-27-persona-p-r-mbytjen-e-t--moshuarave&IDCategoria=2731&page=3.
7 See more: Ndalohen 5 punonjëse - Skandal në jetimoren e Shkodrës, 3 të mitura abuzohen 
seksualisht, dhunohen fëmijët. (2016, May 18). Retrieved from Oranews.tv: http://www.oranews.tv/
vendi/abusim-seksual-me-te-miturit-ndalohen-5-punonjes-se-qendres-se-femijeve-shkoder/.
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Disabled people who require assistance with personal hygiene activities such 
as washing, dressing and using the toilet can be particularly susceptible to sexual 
abuse. Similarly, people can be trained to be compliant and made to feel that they 
have little control over what happens to their bodies. A woman with schizophrenia 
described how professional interventions made her vulnerable to abuse by a hospital 
porter: “I didn’t say no to any doctor, the porter actually was doing absolutely 
nothing different to me than any doctor or nurse has ever done. He shook me, pulled 
me up like a leaf, I don’t know what else to say.” (Interview taken with E.L at the 
psychiatric hospital of Elbasani).

Those who commit hate crimes against disabled people are often given lighter 
sentences than others who commit similar offences against nondisabled victims. 
When a 38 year old intellectually disabled man was found dead in a detention 
cell, the authorities tried to close the case pronouncing it a death by natural 
causes. A teacher chose not to report an incident where seven boys attacked and 
sexually assaulted a 13 year old disabled student in her own school. All these 
actions indicate that offences against disabled people are somehow less serious 
than offences against other community members (United Nations Development 
Programme [UNDP], 2015).

Due to the abovementioned factors, there is a tendency of the people in the 
position of power to dismiss or ignore complaints of assault or abuse made by 
disabled people. The Albanian Rehabilitation Centre for Trauma and Torture (2016) 
recorded some of the typical experiences of intellectually disabled people: ARCT 
is often contacted by parents or staff who are distressed and confused by the non-
responsiveness of police and similar authorities when crimes have been reported. It 
appears that many police officers are reluctant to pursue allegations where the main 
witness is a person with an intellectual disability. As a result, many allegations are 
not even investigated.

There are many examples where police may and should have investigated and 
better qualified hate crimes against people with disabilities. For instance, media 
reports have found cases where parents killed their children with disabilities. The 
crimes were committed through various means including shooting, poisoning, 
strangulation, drowning, burning and drug overdose. None of these parents were 
sentenced to prison. The fact that these crimes were committed by parents is 
not coincidental: many hate crimes are inflicted upon disabled people by family 
members, partners or carers who are employed to look after the welfare of the 
person. The greater the number of carers a disabled person has, the greater the risk 
of a hate crime being committed (Schweppe, Haynes & Carr, 2014).

Despite their differences, all of the existing models are linked by a common 
purpose: to specifically and publicly target crime that is motivated or otherwise 
shaped by prejudice and to do this largely by imposing more severe penalties 
than those applicable to parallel crimes. Within the existing models of hate crime 
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legislation there is little consistency as to the evidence needed to prove the 
„aggravating‟ or „hatred‟ component of the offence. One of the typical responses 
to hate crimes is penalty enhancement. I agree that hate crimes legislation is 
important because it sends a message to offenders that hate crimes will not be 
tolerated. But this is not the right answer that will lead to safer communities. 
Alternative strategies must be to reduce levels of vulnerability of disabled people 
through institutional frameworks, efforts in changing public attitude towards 
disability, ending segregation and by improving deinstitutionalization, services 
and support for the easy targets of hate crimes.

More needs to be done in terms of staff professionalism, and response to abuse. 
This would involve standard protocols for reporting abuse to the police and ensuring 
investigations are conducted swiftly. Shelters, national hotlines, and agencies for 
the coordinated response against domestic violence may also be supported to 
address the needs of disabled clients. Some civil society organizations have worked 
for many years in providing services, despite funding restraints, but shelters which 
accommodate the needs of disabled women are non-existent in Albania.

Victims of hate crimes, in particular people with physical and intellectual 
disabilities, need support. Reducing the victimization will empower the disabled 
people, through improving their personal safety skills and increasing their self-
esteem. 

3.  CONCLUSION

There is little case law or other relevant documents on the hate crime provisions 
that have been introduced in Albania. Criminal legislation needs to deal with 
individuals who take it upon themselves to attack or “punish” those whom they 
perceive as “different” or “no good”. Investigating hate crimes would force public 
officials to include them on the public agenda as a serious social problem and a 
major concern for the community. 

Disabled people are more likely to experience hate crimes than non-disabled 
people. Also, perpetrators are more likely to receive compassion in sentencing if the 
victim is a disabled person. Therefore, hate crimes legislation is an important step 
in defending the rights of disabled people and ensuring that perpetrators receive 
appropriate punishment. But it is equally important to eliminate the systemic issues 
which create a climate in which such crimes can flourish, and to develop a system 
that facilitates appropriate responses for victims when hate crimes take place.

Finally, the fundamental dilemma is whether the harsher penalties facilitated 
by the application of Article 50 of the Criminal Code will simply become another 
example of punitive punishment that, in light of the inability of the provision to 
achieve its intended goals, is unjustifiable.
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RELIGIOUS HATRED AS A MOTIVE FOR PERPETRATION OF 
CRIMES AGAINST PROPERTY 

Aleksandar Markoski1

ABSTRACT

„...But when one man kills, wounds, beats, 
or defames another, though he to whom the injury is 
done suffers, he who does it receives no benefit. It is 
otherwise with the injuries to property. The benefit of 
the person who does the injury is often equal to the 
loss of him who suffers it. Envy, malice, or resentment 
are the only passions which can prompt one man to 
injure another in his person or reputation.”2

Adam Smith (1723-1790)

Keywords: Abrahamic religions, dogmas, religious hatred, illegal property gain, 
property damage

1.  INTRODUCTION

Setting the legal framework for hate crimes is a challenge for legislators 
considering that the prevention and repression of hate crimes is founded on the 
requirement that state authorities ensure peace, internal cohesion, stability, and 
respect for human rights and freedoms. This part of criminal law is of special 
significance for the western parts of Southeast Europe in light of the fact that 
the Region represents an intricate setting of multi-cultural, multi-ethnic, multi-
religious, and pluralistic societies, whose European perspective and the prospects 
for their overall development depend on the attainment of a high degree of social 
stability and tolerance. The Republic of Macedonia needs to establish criminal law 
protection of citizens, i.e. the state authorities are providers of protection against 
hate crimes, a protection that is a legislative response and supplements other laws, 
such as the 2010 Law on the Prevention of and Protection against Discrimination. 

There must be a special focus on religious hate crimes, which are featured with 
the highest degree of destructiveness, especially if the persons involved belong to 
the Abrahamic religions. The victim might belong to a minority or to a majority 
religious group. As regards events involving damage to property as a result of 
perpetration of religious hate crime there is a high dark or hidden crime rate. 

1 Aleksandar Markoski, M.Sc. Skopje Basic Public Prosecutor’s Office. 
E-mail: almarkoski@yahoo.com
2 Smith, A. (1997). The Wealth of Nations, Skopje, p. 32.
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In Abrahamic religions property is covered by both affirmative, and by 
negative and destructive religious texts that have been transposed in religious legal 
systems and sources of religious law. Such religious texts and legal provisions 
justifying destruction are an inexhaustible source of inspiration for contemporary 
fundamentals and extremists who commit hate crimes.

An analytical approach is necessary in order to deconstruct the amalgam of 
property related crimes committed out of religious hatred. Even if it is needles 
to go into scientific elaboration of the concept and psychological state of hate, it 
would be necessary to elaborate upon the concept of religion, and consequently of 
the concept of religious hatred per se. 

2.  THE GENERAL CONCEPT OF PROPERTY

As of ancient times property rights relations have attracted the attention 
not only of the holders of those rights, but also of legislators. Even more, a 
significant portion of the Pentateuch3 of the so-called lawmaker - Moses the 
Prophet is dedicated to property rights. This is explained by the fact that there is 
no person or a state that is not involved in such rights. Regardless of how complex 
economic relations have become and how many new economic institutes have 
been established, in addition to services, the subject of primary interest has always 
remained property.  Enlarging property is a way in which most people endeavour 
and desire to improve their personal situation. This is the most common and most 
obvious way (Smith, 1997, p. 484). Property in the wider sense of the word covers 
any material product of human labour that can be traded. Property is subject of the 
right of property. Property rights form the basis of economic relations. Property 
rights enable the proprietor to control, use, and have disposition of the material 
good, i.e. of the property (Stojanov, 2003, p. 9). Property related crimes appeared 
immediately after the establishment of private property. These are activities of 
persons who are not the owners of the property, while their activities are aimed 
against the proper owner and the property, while the activities of the perpetrators 
damage society overall at the same time. Therefore, every state, applying one 
or another measure, ensures legal protection of property rights, these being the 
basis of all economic relations. Thus, the right to property cannot be acquired by 
perpetrating a crime. Consequently, the perpetration of such punishable offences 
does not affect the legally based property right, but does affect the possibility to 
enjoy, i.e. use that property. 

3 The first five books of the Old Testament. The same are called Torah in Judaism, and Islam calls 
them Tevrat. In order to avoid confusions, the term Torah will be used further in the text to refer to 
other written and oral dogmas of Judaism (the Tanakh and the Talmud).
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3.  CRIMINAL LAW LEGAL FRAMEWORK FOR PROTECTION OF 
PROPERTY RIGHTS AND OF PROPERTY

Such reasoning on the concept of protection of property rights has been 
transposed in the Constitution of the Republic of Macedonia, which guarantees 
the right to ownership and the legal protection of property as inviolable rights. The 
legal climate of favouring and ensuring greater protection for public property, i.e. 
state owned property, at the expense of private property, as it was the case in the 
system of planned economy, has been long gone.4

This paper is not focused on punishable offences against economic activity 
or against the state’s share in the economy, which are also one type of economic 
relations. Instead, this paper is focused only on punishable crimes against property 
affecting the property itself and property rights. Considering the fact that legislators 
in the Republic of Macedonia have made this clear distinction, consequently, 
the classification and the type of property related crimes in the Criminal Code 
are precisely defined, i.e. there are strict provisions as to which incriminations 
make part of this group of crimes. The provisions on these crimes are set forth in 
Chapter XXIII of the Criminal Code, entitled as Crime against Property, which 
is the largest chapter and includes the following 31 crimes: 1. Theft, 2. Severe 
theft, 3. Robbery, 4. Armed robbery, 5. Embezzlement, 6. Helping oneself, 7. 
Taking away another’s objects, 8. Taking away a motor vehicle 9. Damage to 
objects of others, 9. Damage to the rights of others, 10. Illegal construction, 11. 
Damage to housing and business buildings and premises, 12. Unlawful moving in, 
13. Defraud, 14. Defrauding buyers, 15. Fraud in receiving credit or some other 
benefit, 16. Fraud to the detriment of the funds of the European Community, 17. 
Insurance fraud, 18. Damage and unauthorized entering in a computer system, 19. 
Production and spreading of computer viruses, 20. Computer fraud, 21. Abuse of 
trust, 22. Unauthorized reception of gifts, 23. Unauthorised giving gifts, 24. False 
bankruptcy, 25. Causing bankruptcy by unscrupulous operation, 26. Misuse of the 
procedure for bankruptcy, 27. Damage or privilege of the creditors, 28. Extortion, 
29. Blackmail, 30. Usury, 31. Covering up.5

There is only a small group of crimes against property of the most serious 
nature and for their qualified forms, the upper threshold for punishment may 
4 Provisions of Article 8 of the Constitution are relevant in this context. These provisions set forth the 
legal protection of property as a basic value of the constitutional order. Article 30 of the Constitution 
guarantees the right to property and the right to inheritance, stipulating that “No person may be 
deprived of his/her property or of the rights deriving from it, except in cases concerning the public 
interest determined by law.”
5 Criminal Code and Laws amending and supplementing the Criminal Code. Official Gazette of the 
Republic of Macedonia, 37/96, 80/99, 4/02, 43/03, 19/2004, 81/05, 60/06, 139/08, 114/09...196/15. 
(Under the said Chapter XXIII, Article 262 regulates Effective repentance, which produces legal 
effect with respect to a smaller number of the above referred to crimes, while Article 263 regulates 
the issue of Prosecution of crimes among close relatives for less serious crimes in which the damaged 
party is a close relative of the perpetrator. Hence, the prosecution is done upon institution of a civil 
law suit and not ex officio).
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be a maximum prison sentence of 20 years, as set forth in the Criminal Code, 
of course not taking into consideration life imprisonment. Such provisions are 
the provisions of paragraph 4, Article 236 of the Criminal Code – Severe Theft 
in cases in which the stolen property is an asset under temporary protection, a 
cultural heritage, a natural rarity or a device or other object of special importance 
for the safety of people and property and safety of public transportation or a public 
installation facility. Furthermore, there are the provisions of paragraphs 4 and 5 of 
Article 237 – Robbery, which cover cases in which the victim has suffered serious 
bodily injury, or has been killed or if the crime has been perpetrated by a group or 
a gang, if firearms or some dangerous tool have been used for perpetration of the 
crime or if in the perpetration of the crime in a bank, exchange office, post office 
or in a public place the life or body of two or more persons have been threatened. 
The maximum prison sentence may be meted out also in cases in which only the 
predicate crime has been committed – Armed robbery, under Article 238 of the 
Criminal Code, and if the stolen items are of great value. However, the maximum 
punishment may be meted out also in crime cases, which have resulted with very 
serious consequences, also in case of the crime of Robbery under Article 237 of the 
Criminal Code. Another serious crime is Illegal construction, under Article 244-a 
of the Criminal Code. The provisions of the said Article envisage the possibility to 
order the maximum prisons sentence if the crime has been perpetrated with a view 
to accomplishing lucrative interests and with the aim of selling the constructed 
building, or if the construction works are conducted contrary to the master plan, or 
fundamental constructive elements are reconstructed without having an approved 
master project, affecting thus the mechanical resistance, stability of the building 
and the seismic protection features of the building. There is also a possibility for 
courts to order the maximum prison sentence for perpetration of any of the forms 
of the crime of Blackmail under Article 258 of the Criminal Code, while as regards 
the most serious form of this crime, i.e. when in the perpetration of the crime 
a person has been killed it is possible that courts order the punishment of life 
imprisonment.

In the context of pluralism of forms of property and free market economies 
encouraging entrepreneurship, the criminal law, i.e. the law in general provides 
for equal protection of all forms of property. Property crimes in such a context 
are an attack against the capital and its interests in the economic market relations 
setting and beyond that setting; the right to own property and other property rights 
are protected regardless whether such rights are traded on the market or not or 
regardless of the fact whether they are a result of trading on the market. In providing 
protection of property, criminal law does not operate with its own concepts, but 
builds on the concepts used in the property rights law. Hence, the basic concept of 
property is understood in the same sense as it has been defined in the property rights 
law (Kambovski, 2003, p. 294). However, despite the link with the fundamental 
civil law categories, the criminal law fulfils the demand for efficient protection 
of these values and goods by defining its own concepts, as it is the case with the 
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definition of the term movable property under Article 122 of the Criminal Code. 

According to what is the object of the attack, these crimes are divided into a) 
crimes against movable property and b) crimes against property in general, against 
property rights and interests.

In their essence, these crimes are premeditated. Criminal law does not 
incriminate negligent violation of someone else’s property. The subjective feature 
of most of the crimes is complemented with specific intent: to acquire unlawfully 
certain property gain, to misappropriate or to damage. The intention is the subjective 
element of unlawfulness, which means that without the intention the crime would 
not have been perpetrated. Sometimes, crimes, which do have the element of intent, 
are not exclusively egotistical in their nature, having instead an altruistic character:  
when the intention is aimed at gaining property gain for the benefit of another 
person, not for oneself. However, there are no provisions with respect to any of 
the crimes envisaging that this is an alleviating circumstance of the perpetration 
of the crime Kambovski, 2003, p. 296). Unlawfulness is even more grievous if the 
intention is complex and rests upon motives of hate.

According to what is the object of the attack, these crimes are divided into a) 
crimes against movable property and b) crimes against property in general, against 
property rights and interests.

4.  CULTURE, RELIGION, IDENTITY

Anthropology and then sociology6 and ethnography have established that the 
process of defining individual and cultural identity is done through social interaction. 
Differentiating oneself from the others is a result of one’s self-awareness, and is 
not a result of a unilateral impact of social institutions, authorities, and cultural 
systems on the formation of one’s personality. Social / cultural anthropology has 
developed three theories explaining cultural changes and the creation of culture in 
general, such as the evolutionary, diffusion and structural anthropological theories 
(Sklendar, 1991, pp. 108-109). The first two theories adopt a process related 
historic understanding of culture and cultural events, while the last theory adopts 
and essentially static understanding. Evolutionary anthropology has its roots in 
Darwin’s theory of evolution of species and its basic premise of a single origin of 
people and a single source and links between the development of social - cultural 
forms, while intellectual principles function identically. This theory is opposed 

6 Considering the vital link between sociology and religion as a topic of its study, a separate scientific 
branch has been developed- sociology of religions, which does not study the individual religious 
experience, but group religious manifestations. This scientific branch has its roots in the teachings 
of Karl Marx and Max Weber, who studied the influence of religion on the cultural, societal, and 
economic life. This scientific branch experienced its greatest development after WWII, primarily in 
the USA, through empirical research of small social-religious units or Christian communities. See 
more: Sklendar, N. (1991). Zbilja religija – Religija o sebi i o socio-kulturnom kontekstu. Hrvatsko 
filozofsko društvo, pp. 114-115.
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to the theory of relativism, which recognizes specific features and differences 
in society. Evolutionism seeks general principles and a single line of historic 
development of humanity. However, it seems that this uniform view on cultural life 
under this theory puts aside the specific features and the process of an individual 
fitting in the general setting, which is an individually specific process, depending 
on the different circumstances. 

For several decades now, the political and wider public settings in modern 
democracies have been continually dominated by identity related discussions. The 
notion of identity itself attributes meaning to individuals in their social context 
and in the internal context of self-reflection, self-confirmation, and intimacy. 
Identity is an expression of two opposing human drives: the drive to belong and 
the drive to be separate, specific. Identity in fact is built through this dialectic 
process of joining and separating, under the dual process of moving towards 
identification with others and making oneself different from others (Mihaјlova, 
2012, p. 2). Mihajlova (2012, p. 12) says that the need to belong or the need to 
have a community (togetherness) is an expression of the human need for security 
or survival, but it is also a result of the complex human need to be accepted, which 
ultimately and essentially comes down to the need for love.

There is cascade juxtaposition between the notions of identity- culture- 
religion. Identity encompasses the other notions, while the second notion inevitably 
encompasses the third one. Identity covers many human dimensions, and some of 
them are not of subjective nature (such as culture obviously), being instead of 
objective nature, such as gender and race.7

Part of the culture of people is their religion or conviction. Religion as 
synonym of faith sometimes is expressed only as an intimate predilection or as 
folklore, a custom, but sometimes it becomes a life doctrine. 

5.  RELIGION, ANACHRONISM AND HATRED 

Similarly to other forms of expression of the human spirit, such as art or 
philosophy, religion is an integral part of culture, in the narrow and in the wider 
sense of the word, or more specifically it is seen as improvement and humanization 
of people and their world. Thus, religion is an active component of any social and 
cultural construct, having different value indications and intensity, with religion 
itself being prone to change under the influence of other forms of spirituality. If 
the truth about religion is established from the theological aspect, this is done 
in an abstract, non-rational and intuitive manner, without accepting theoretical 
7 In the context of race, in 1951 UNESCO turned the word race into a taboo. However, the typological 
consideration and fetishism of differences are now covered by the term culture. According to some 
theoreticians, such anti-racism could be said to be repeating the fundamental philosophical structure 
of all racisms. It repeats the concept of a given group belonging which is unchangeable or vey 
difficult to be changed, See more: Mihaјlova, E. (2012). Kulturni identitet i djela iz mržnje (doktorska 
disertaciјa). Pravni fakultet Skoplje, p. 45.
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proofs. Instead, the metaphysical presumption is accepted as a proof and the last 
argument. Except social, religion has its spiritual, moral, and cognitive sources, 
which are always historically and socially impregnated and carry the seal of their 
time. In addition to being a social factor, religion is also psychological, moral, and 
cognitive factor.  

Religious belief gains on its importance even in the liturgy context. As soon 
as people are deprived of this type of spiritual activity, they will lose their faith. 
In addition to having the aim of enhancing the sense of group identity, religious 
rituals, as characteristic interpretations of religious truths of a certain group, offer 
the possibility to participants to express, in an approved manner, their religious 
sentiments and thus attain emotional catharsis and strengthen their belief in the 
transcendental. After all, science has proven that the centre of superstition is 
anatomically positioned in the superior frontal gyrus of the human brain.

Hatred does not necessarily have to mean revenge, or be a simple reflection 
of the Thanatos versus the Eros. When mixed with religion then it becomes an 
ideology put on steroids and founded on prejudices. Furthermore, history has 
proven that religious hatred is the most destructive hatred.  

The problem of religious hatred is especially present in the Abrahamic 
religions. For comparison purpose: the history of the Far East has not recorded 
events of religiously motivated large-scale conflicts between the major religions: 
Hinduism, Jainism, Buddhism and Shintoism, which also have a common 
origin and teachings: Confucianism and Taoism.8 Even more, very often, a ruler 
belonging to some of these religions has supported the building of a shrine for 
another religion9, and there are even cases when shrines for different religions are 
under the same roof.  

Looking back at the history of Abrahamic religions, we can see that indeed 
such religions have coexisted and tolerated each other, but have remain opponents 
and rivals, with often outbursts of hatred, both due to political circumstances, 
but also due to the religious dogma itself. There are only rare examples of 
constructive cooperation, as it is the case with the Middle Age Christian Kingdom 
of King Roger of Sicily and the case of Granada, as the centre of culture in the 
Caliphate of Córdoba.

Abrahamic religions are monotheistic. It is a fact that there are unique elements 
in Abrahamic religions, which influence followers to engage in primitivism and 
religious violence. Left oriented theoreticians offer the explanation that the fast 
urbanization has contributed to the break down of the previously established rural 
communities, which on its part has caused the sense of isolation and alienation, 
which in turn contributed to people seeking new communities, some of which are 

8 See more: https://en.wikipedia.org/wiki/Buddhism_and_Hinduism, accessed on 14 August 2016.
9 Ibid.
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extremist communities. Thus, religion was not a conscious choice made by these 
people, but a subconscious urge. The truth is that religion does have an impact on 
the action taken. This applies to religions which offer a way to or a way out for 
violent conduct, which religions thus produce fundamentalism, extremism, and 
terrorism.

Peace loving believers and extremists do not have the same pattern of thought. 
Religious extremists consider that religion is a goal in itself. They are not fighting 
to destroy the evil, to find new solutions that are more practical; they do not fight 
for scientific truths that make life easier, instead, they deny such scientific truths 
is they are disclosed. They only want to usher in their “era”. Some consider this 
theocracy, while others consider it to be the Apocalypse that will culminate with 
spiritual transformation of the world and that they will survive that Apocalypse and 
will be ultimately rewarded.  

People examining social movements that cause violence are focused on the 
motives of individuals who are part of those social movements. However, if it is 
a matter of a religious movement, then they often fail to see the religious grounds 
or the religious system as the factor that has prompted the motives and urges of 
individuals. They see religion as a tool for recruitment, while they reduce the 
motives to economic and political ones. Those that study religions explain the 
theology, which motivates violence, and they primarily use holy texts in order to 
make predictions about the conduct of followers, yet being unable to explain the 
development, timing, and success of religious movements at the political stage. 
Politologists on the other hand blinded by secularism, are often puzzled by the 
presence of religion, and explain it as a phenomenon dependent on current social 
conditions. There is little understanding between these two concepts. Another fruit 
of politologists is the partially exact theory of economic hardship, according to 
which individuals are more likely to accept extremism when faced with economic 
difficulties and social shocks. They link this to the fact that religion offers rigid rules 
and convincing justification for the hard life, while extremism offers resources, 
networking and a target, which gives sense to the hard life.10 However, even those 
that study religion using theological postulates often neglect external objective 
factors, which perhaps are not of primary importance, but are evidently present.  At 
the end of the day, religion cannot be roughly understood exclusively as a system 
of division of people and for flaring up conflicts, since history gives examples of 
peaceful coexistence of religions, this being even a key factor of progress, as stated 
above.

The symptomatology of fundamentalism says that it is not direct, reflex answer 
of modern secular society, being instead developed even in conditions of much 

10  This is how the conduct of religiously motivated members of the antiabortion movement in the 
USA is explained, who decided to accept terrorism as their modus operandi. They use the same 
reasoning to explain Islamic political violence. See more: Jefferis, L. J. (2010). Religion and political 
violence – Sacred protest in the modern world, New York: Routledge.
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advanced process of modernization. The process is conducted by traditionalists 
accepting certain modern ideas and institutions and attempting to prove that such 
institutions are not strange to their tradition and that their faith is strong enough 
to absorb such changes. However, as soon as society becomes fully secular and 
rational, for some of them such innovations become unacceptable. They start 
formulating fundamentalist solutions of going back to the original principles and 
start planning a counter-attack. Only a century ago, Muslims tried or are still trying 
to absorb new ideas in the Islamic context or have accepted a secular ideology.11 

As regards other religions - Abrahamic religions, undoubtedly fundamentalism 
is not an unknown term in their milieu, especially taking into consideration the 
historic perspective,12  but the first right impression is that the stakes and energy are 
much lower. In Christianity, there is a “back door” for escape, which has derived 
from the hermeneutics of religious texts. Consequently, Christianity acquired a 
more peaceful character and was a fertile ground for development of secularism.13  
However, in the USA, there is polarization and animosity between believers 
and secularists to this very day, with religious fundamentalists in the USA being 
more restrained and more law abiding, compared to Islamist fundamentalists. 
Fundamentalists there have not assassinated their Presidents, have not raised 
revolutions or taken hostages. 

After the establishment of Israel as a secular state and after the violation of 
the religious taboo that their land is of symbolic and mythical value linked to 
God and the Torah making thus a holy trinity, fundamentalists in Israel started to 
politically organize themselves, but did not commit atrocious acts of terrorism. 
14The devoutness of these anti- Zionists was a devoutness of a “principled” 
hate, which was intertwined with the attraction to Zionism, since it was exactly 
Zionism that helped create a Jewish state on Jewish soil. The Haredi belong to this 
movement and to this very day, they have maintained their rage against secular 

11  Fundamentalism did not appear in the Islamic world until some Muslims started considering these 
early strategies as inappropriate. They see secularism as an attempt to destroy Islam and indeed, in the 
Middle East, where the Western modern setting was introduced in a foreign context, secularism very 
often seemed very aggressive. Thus, in March 1928, in Ismailia in Egypt, Hassan Al-Bana, together 
with six local workers established the association called Muslim Brotherhood, which today is one 
of the best spread fundamentalist religious organizations in the world, having influence on active 
terrorist organizations such as Al Qaeda, ISIS, and Hamas.
12  If we take the examples of pogroms of Jews in Europe or the Holocaust or the process of Reconquista  
in the Kingdom of Spain and the persecution of Muslims See more: https://en.m.wikipedia.org/wiki/
Rebellion_of_the_Alpujarras_(1568%E2%80%9371), accussed on 14 August 2016. 
13  The focus of Christians on crucifixion represents God’s will to intervene within humanity. 
Contrary to this, the Islamic focus on God’s power and human role is a desire of God that people 
reach for God. This is important from the political aspects, since Islam does not have Jesus’ message 
of “Give back to Caesar what is Caesar’s and to God what is God’s” and the state is not perceived as 
a social contract with individuals. Instead, in Islam the purpose of the existence of the state is Islam 
itself. The state exists to promote the faith, and life is to be lived in accordance with Sharia law.
14  Such movements in Israel are the organizations of Agudath and their more radical alternative 
Neturei Karta.
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Israel. However, their reactions are reduced to throwing stones at drivers driving 
cars on a non-working day - Shabbat, not resorting to murders based on their 
ideological hatred. True Jews, according to them, must separate themselves from 
this world and dedicate themselves entirely to the texts of the Torah.

The ultimate problem is not that there is an imminent danger of establishment 
of theocracies in the world. If we rule out Vatican, only one country defines itself as 
an entirely theocratic state (Iran), while two other countries are partially theocracies 
(Sudan and the Kingdom of Saudi Arabia). The danger lies in the gradual invasion 
and erosion of the legal order under the influence of religion in modern democracies. 
Sometimes, powerless to pull down secularism, religious extremists use hatred as a 
generator of new violence and terrorist methods. 

6.  CRIMINAL LAW PROVISIONS CONTAINED IN THE TORAH, 
BIBLE, AND THE QURAN RELATING TO PROPERTY CRIME

The canons, Judaism, and Sharia law are a historic fact and criminal law was 
one of issues of their interest. The following section presents a short review of 
some of the norms / verses of Holy Scriptures, which regulate property crime. This 
is important for the theme - rheme, since religious texts are often the motive for 
perpetration of hate crimes by religious fanatics. Namely, sanctions in religious 
texts for perpetrated property crimes are manyfold stricter, even cruel, which 
would mean that society, and especially the clergy-religious officials and workers 
are to take advantage of that aspect to exert psychological influence on followers - 
potential perpetrators of hate crimes- with a view to preventing such crimes.

In order for the conclusion on this issue to be objective, it is necessary to 
present and study numerous religious texts. Thus, a review of verses and provisions 
is presented, first from the Old Testament (Torah) and then from the Quran. There 
are similarities between them when it comes to property crimes and sanctioning 
such crimes. 

6.1. Old Testament

− “When someone steals an ox or a sheep, and slaughters it or sells it, the 
thief shall pay five oxen for an ox, and four sheep for a sheep.”15

− “If a thief is found breaking in, and is beaten to death, no blood-guilt 
is incurred; but if it happens after sunrise, blood-guilt is incurred. The 
thief shall make restitution, but if unable to do so, shall be sold for the 
theft. When the animal, whether ox or donkey or sheep, is found alive in 
the thief’s possession, the thief shall pay double.”16

− When someone causes a field or vineyard to be grazed over, or lets 

15  Bible, Old Testament, Second Book of Moses, 22:1.
16  Ibid, 22:2,3,4.
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livestock loose to graze in someone else’s field, restitution shall be made 
from the best in the owner’s field or vineyard.”17

− When fire breaks out and catches in thorns so that the stacked grain or the 
standing grain or the field is consumed, the one who started the fire shall 
make full restitution.”18

− When someone delivers to neighbour money or goods for safe keeping, 
and they are stolen from the neighbour’s house, then the thief, if caught, 
shall pay double.”19

It is a well-known fact that in Sharia law the law of the talion (eye for an eye) 
is applied, and property crimes are sanctioned with corporal punishments (in some 
cases when the state is damaged even the capital punishment is ordered). The source 
of this legal system is not only the Quran, but also Hadiths and Sunnahs. The Quran 
sets the foundations, which is then used in other texts. The following verses or ayets 
are part of such foundations: “And the recompense of evil is punishment like it, but 
whoever forgives and amends, he shall have his reward from Allah; surely He does 
not love the unjust. There is not blame on those who defend themselves after they 
have been wronged. The blame is only on those who wrong men and transgress in 
the earth without justification. Such will have a grievous punishment.”20

A more explicit and normatively more precise ayet is the Chapter of the Quran 
entitled “Those who deal in Fraud”, which says “Woe to those who give short 
weight, who, when they take by measure from others, take it fully, and when they 
measure or weigh for them, they give them less than what is due.”21

7.  PROPERTY RIGHTS RELATIONS IN CANON AND SHARIA LAW 

Similarly to previously quoted verses from the holy books regulating the 
sanctioning of property crimes, it is necessary to briefly present verses, which 
regulate property rights relations in the same order. Thus, according to the Old 
Testament, there are numerous legal provisions on property rights relations, and 
their importance is illustrated by the Second Book of Moses of the Pentateuch, 
which explains in detail even the tax that Israelites were to give the theocratic 
authorities.22  The Torah (Pentateuch) is a source of law in the State of Israel.23

17  Ibid, 22:5.
18  Ibid, 22:6.
19  Ibid, 22:7.
20  The Quran, 42:41,42.
21  The Quran, 83:1-3.
22  Example: “Each one who is registered, from twenty years old and upwards, shall give the Lord’s 
offering. The rich shall not give more, and the poor shall not give less, than the half-shekel, when you 
bring this offering to the Lord to make atonement for your lives.” Source: the Second Book of Moses 
30:15, 16.
23  This primarily refers to family law. See more: https://en.wikipedia.org/wiki/Israeli_law.
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7.1. Old Testament

− “So you shall divide this land among you according to the tribes of Israel. 
You shall allot it as an inheritance for yourselves and for the aliens who 
reside among you and have begotten children among you. They shall be 
to you as citizens of Israel; with you they shall be allotted an inheritance 
among the tribes of Israel. In whatever tribe aliens reside, there you shall 
assign them their inheritance, says the Lord God.”24

− “When the Lord your God has blessed you, as he promised you, you will 
lend to many nations, but you will not borrow; you will rule over many 
nations, but they will not rule over you.”25

− “And he must not acquire many wives for himself, or else his heart will 
turn away; also silver and gold he must not acquire in great quantity for 
himself.”26

7.2. The Quran

− “And know that anything you obtain of war booty - then indeed, for Allah 
is one fifth of it and for the Messenger and for [his] near relatives and 
the orphans, the needy, and the [stranded] traveller, if you have believed 
in Allah and in that which We sent down to Our Servant on the day of 
criterion - the day when the two armies met. And Allah, over all things, is 
competent.”27

− “Oh you who believe, surely many of the doctors of law and the monks 
eat away the property of men falsely, and hinder (them) from Allah’s way. 
And those who hoard up gold and silver and spend it not in Allah’s way — 
announce to them a painful chastisement! Go forth, light and heavy, and 
strive hard in Allah’s way with your wealth and your lives. This is better 
for you, if you know!”28

− “And others have acknowledged their faults, — they mixed a good 
deed with another that was evil. It may be that Allah will turn to them 
(mercifully). Surely Allah is Forgiving, Merciful. Take alms (Zakat)29 out 
of their property — thou wouldst cleanse them and purify them thereby 
— and pray for them. Surely thy prayer is a relief to them. And Allah is 
Hearing, Knowing.”30

24  Bible, Old Testament, the Book of the Prophet Ezekiel 47:21-23.
25  Bible, Old Testament, Fifth Book of Moses, 15:6.
26  Ibid, 17:17.
27  The Quran, 8:41.
28  The Quran, 9:35, 41.
29  Zekat or Jizya (Ceza) is tax paid to the Caliphate. Considering that for infidels there were more 
grounds for taxation, some of those grounds in today’s world could be interpreted as discrimination 
by the state. There are other ayets, which legalize such a taxation system. For example: “So when the 
sacred months have passed, slay the idolaters, wherever you find them, and take them captive and 
besiege them and lie in wait for them in every ambush. But if they repent and keep up prayer and pay 
the poor-rare, leave their way free. Surely Allah is Forgiving, Merciful.” The Quran 9:5.
30  The Quran, 9:102,103.
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− “Say to those of the dwellers of the desert who lagged behind: You will 
soon be called against a people of mighty prowess to fight against them 
until they submit. Then if you obey, Allah will grant you a good reward; 
but, if you turn back as you turned back before, He will chastise you with 
a painful chastisement. Allah indeed was well pleased with the believers, 
when they swore allegiance to thee under the tree, and He knew what was 
in their hearts, so He sent down tranquillity on them and rewarded them 
with a near victory And many gains which they will acquire.”31

8.  DESTRUCTION OF PROPERTY DESCRIBED IN THE TORAH, 
BIBLE, AND THE QURAN

Religious verses, which are in fact “commandments”, are of primary interest 
for extremists and fundamentalists driving them to destroy property of those 
belonging to other religions.

8.1. Old Testament

− “They did battle against Midian, as the Lord had commanded Moses, and 
killed every male. They killed the kings of Midian: Evi, Rekem, Zur, Hur, 
and Reba, the five kings of Midian, in addition to others who were slain 
by them; and they also killed Balaam son of Beor with the sword. The 
Israelites took the women of Midian and their little ones captive; and they 
took all their cattle, their flocks, and all their goods as booty. All their 
towns where they had settled, and all their encampments, they burned, but 
they took all the spoil and all the booty, both people and animals.”32

− “Speak to the Israelites, and say to them: When you cross over the Jordan 
into the land of Canaan, you shall drive out all the inhabitants of the land 
from before you, destroy all their figured stones, destroy all their cast 
images, and demolish all their high places. You shall take possession of 
the land and settle in it, for I have given you the land to possess.”33

− “But this is how you must deal with them: break down their altars, smash 
their pillars, hew down their sacred poles, and burn their idols with fire. 
For you are a people holy to the Lord your God; the Lord your God has 
chosen you out of all the peoples on earth to be his people, his treasured 
possession…. The images of their gods you shall burn with fire. Do not 
covet the silver or the gold that is on them and take it for yourself, because 
you could be ensnared by it; for it is abhorrent to the Lord your God.”34

− “If you hear it said about one of the towns that the Lord your God is giving 

31  The Quran, 48:16,18,19.
32  Bible, Old Testament, Fourth Book of Moses, 31:7-11.
33  Ibid, 33:51-53.
34  Ibid, Fifth Book of Moses 7:5, 6, 25.
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you to live in, that scoundrels from among you have gone out and led 
the inhabitants of the town astray, saying, ‘Let us go and worship other 
gods’, whom you have not known, then you shall inquire and make a 
thorough investigation. If the charge is established that such an abhorrent 
thing has been done among you, you shall put the inhabitants of that town 
to the sword, utterly destroying it and everything in it—even putting its 
livestock to the sword. All of its spoil you shall gather into its public 
square; then burn the town and all its spoil with fire, as a whole burnt-
offering to the Lord your God. It shall remain a perpetual ruin, never to 
be rebuilt.”35

− “If it does not submit to you peacefully, but makes war against you, then 
you shall besiege it; and when the Lord your God gives it into your hand, 
you shall put all its males to the sword. You may, however, take as your 
booty the women, the children, livestock, and everything else in the town, 
all its spoil. You may enjoy the spoil of your enemies, which the Lord your 
God has given you. Thus you shall treat all the towns that are very far from 
you, which are not towns of the nations here.”36

− “For a man will desire to go into a city and shall not be able. For because 
of their pride the cities shall be in confusion, the houses shall be destroyed 
and people shall be afraid.”37

− “Arise and thresh, O daughter Zion, for I will make your horn iron and 
your hoofs bronze; you shall beat in pieces many peoples, and shall devote 
their gain to the Lord, their wealth to the Lord of the whole earth… Your 
hand shall be lifted up over your adversaries, and all your enemies shall be 
cut off. On that day, says the Lord, I will cut off your horses from among 
you and will destroy your chariots; and I will cut off the cities of your land 
and throw down all your strongholds….. and I will cut off your images 
and your pillars from among you, and you shall bow down no more to the 
work of your hands.”38

Even verses which promote love and forgiveness, i.e. the New Testament may 
be an inspiration for violence by religious fanatics if we take into consideration the 
abstract interpretation of the event when Jesus destroys the market built in front 
the entrance of the temple in Jerusalem, an event described by all four evangelists. 

“Then he entered the temple and began to drive out those who were selling 
things there; and he said, ‘It is written, “My house shall be a house of prayer”; but 
you have made it a den of robbers.”39

“The Passover of the Jews was near, and Jesus went up to Jerusalem. In the 
35  Ibid, 13:12-16.
36  Ibid, 20:12-15.
37  Ibid, the Third Booz of Ezra 15:17,18.
38  Bible, Old Testament, the Book of the Prophet Micah 4:13, 5:9,10,11,13.
39  Bible, New Testament, Holy Gospel of Luke, 19:45,46.
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temple he found people selling cattle, sheep, and doves, and the money-changers 
seated at their tables. Making a whip of cords, he drove all of them out of the 
temple, both the sheep and the cattle. He also poured out the coins of the money-
changers and overturned their tables. He told those who were selling the doves, 
‘Take these things out of here! Stop making my Father’s house a market-place!”40

“Then they came to Jerusalem. And he entered the temple and began to drive out 
those who were selling and those who were buying in the temple, and he overturned 
the tables of the money-changers and the seats of those who sold doves; and he 
would not allow anyone to carry anything through the temple.”41

8.2. The Quran

− “Those who disbelieve, neither their wealth nor their children will avail 
them aught against Allah. And they will be fuel for fire.”42

− “Surely those who disbelieve spend their wealth to hinder (people) from 
the way of Allah. So they will go on spending it, then it will be to them 
a regret, then they will be overcome. And those who disbelieve will be 
gathered together to hell.”43

− “And Allah turned back the disbelievers in their rage — they gained no 
advantage. And Allah sufficed the believers in fighting. And Allah is ever 
Strong, Mighty. And He drove down those of the People of the Book who 
backed them from their fortresses and He cast awe into their hearts; some 
you killed and you took captive some And He made you heirs to their land 
and their dwellings and their property, and (to) a land which you have not 
yet trodden. And Allah is ever Possessor of power over all things.”44

However, inevitably there were noble and just religious texts on property rights 
relations. Thus the Old Testaments says, “Better is a little that the righteous person 
has than the abundance of many wicked”45 or “Hatred stirs up conflict, but love 
covers over all wrongs.” “Whoever conceals hatred with lying lips and spreads 
slander is a fool.”46  The Quran says, “Hast thou seen him who belies religion? 
That is the one who is rough to the orphan, and urges not the feeding of the needy.”  
47Or “And those who give what they give while their hearts are full of fear that to 
their Lord they must return. These hasten to good things and they are foremost in 
attaining them.”48

40  Ibid, Holy Gospel of John 2:13-16.
41  Ibid, Holy Gospel of Mark 11:15, 16, Similarly Holy Gospel of Matthew 21:12.
42  The Quran, 3:10.
43  Ibid, 8:36.
44  The Quran, 33:25-27.
45  Bible, Old Testament, Psalms 36:16.
46  Ibid, the Book of Solomon Proverbs 9:12, 18.
47  Quran, On Borrowing, 107:1-3.
48  The Quran, 23:60,61.
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9.  REPERCUSSIONS ON CITIZENS’ PROPERTIES CAUSED BY THE 
VEHEMENT ATTACKS BY PERPETRATORS OF HATE CRIMES IN 
THE REPUBLIC OF MACEDONIA

If we put aside the 2001 crisis in the Republic of Macedonia and the following 
years when there were hate crimes cases producing very destructive consequences, 
such as destroyed or burnt religious shrines, which were primarily prompted by 
the post-traumatic stress and post-conflict psychosis, then it can be said that as of 
2010 onwards the Republic of Macedonia is an area of lower rates of such hate 
crimes. Even the European Commission against Racism and Intolerance [ECRI], 
established by the Council of Europe as independent human rights monitoring 
body, specialized for issues of racism and intolerance, in its Report following the 
fifth monitoring cycle of 201649 did not establish an increase of the number of 
such crimes50, although the ECRI urged the authorities to settle, without any further 
delay, the issue of registration of religious minority groups, in order to avoid further 
religious conflicts.  

A specific feature for the Republic of Macedonia is that religious identity 
often times overlaps with the ethnic identity, and the lines of divisions between 
the two largest ethnic communities generally follow this religious division, i.e. the 
majority of Macedonians are Christians and the majority of Albanians are Muslims. 
Consequently, researchers sometimes have difficulties in precisely establishing 
which crime has been committed out of religious hatred and which crime has been 
committed due to ethnic hatred. 

In the context of empirical research on this topic, the work of the Helsinki 
Committee for Human Rights of the Republic of Macedonia is important, 
considering that this is the only organization in the Republic of Macedonia, which 
applies a systematic approach to hate crimes, as different from state authorities to 
which the OSCE Office for Democratic Institutions and Human Rights [ODIHR] 
and the European Commission have addressed their remarks about the lack of 
documentation, statistics, trainings for judges and prosecutors for processing such 
incidents and crimes.

According to information of the Helsinki Committee, as different from 2013 
when there were 116 cases of hate crimes, in 2014 their number was reduced to 
87. The information about hate crimes is collected by applying a comprehensive 

49  The individual country approach of ECRI in monitoring covers all Member-States of the Council 
of Europe, treating all countries on equal footing. The activities are pursued in 5-year cycles, covering 
9 to 10 countries a year. The Reports following the first monitoring cycle were completed to the end 
of 1998, the reports after the second monitoring cycle were completed to the end of 2002, and those 
after the third monitoring cycle were completed to the end of 2007, while reports after the fourth 
monitoring cycle were completed at the beginning of 2014. The work on reports after fifth monitoring 
cycle started in November 2012.
50  See more: http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Former_Yugoslav_
Republic_Macedonia/MKD-CbC-V-2016-021-MAC.pdf.
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methodology and indicators leading to the conclusion that in 2014 the dominating 
motive of perpetrators continues to be the ethnic affiliation of victims, i.e. 84% 
of the hate crimes were committed on grounds of ethnic affiliation and derive 
from violence between persons belonging to the two largest ethnic communities 
in the Republic of Macedonia- the Macedonian and the Albanian one.51 Hence, in 
retrospect, in 2013, the Helsinki Committee registered more than 116 hate crimes, 
of which 11 were qualified as religious hate crimes, then in 2014, there were 80 
registered cases, of which 5 were religious hate crimes and in 2015, the Committee 
registered 44 hate crimes, and only one of those cases was qualified as a religious 
hate crime.52 

It should be taken into consideration that not in all hate crimes property has 
been the object of attack of the hate crime. Thus, based on statistics for three years, 
with 17 registered hate crimes, 13 are hate crimes against the property, including 
the three cases53 of the crime of Desecration of a grave under Article 400 of the 
Criminal Code, and this crime is not part of Chapter XXIII of the Criminal Code 
entitled Crimes against Property (see above). Instead, provisions on this crime are 
in Chapter XXXIII of the Criminal Code entitled Crimes against the Public Order. 
If we analyze to which religion the destroyed property belongs, it can be said 
that in 10 cases it was an attack on property belonging to the Church or property 
symbolizing Christianity, and in 2 cases it was a matter of violation of property 
belonging to the Islamic Religious Community or a property symbolizing Islam, 
and there was one case of an anti-Semitic attack.

10.  LEGISLATIVE FIGHT AGAINST CRIMINALITY

In 2014, in cooperation with the OSCE Mission in Skopje, the Ministry of 
Justice established a Working Group against Hate Crime. The Group consisted 
of representatives of the Ministry of the Interior, the Ministry of Foreign Affairs, 
the Public Prosecutor’s Office (whose representative is the author of this paper), 
the Academy for Judges and Public Prosecutors, representatives of universalities 
and representatives of several non-governmental organizations. As a result of the 
proposals of this Working Group, in 2015, the Ministry of the Interior opened a free 
tool line for citizens to file complaints and report cases of hate speech, or they can 
do this using a simple Internet interface on the website of the Ministry.

51  See more: http://www.zlostorstvaodomraza.com/.
52  The case of 6 November in Kriva Palanka, in which following a large-scale protest in Kriva 
Palanka under the motto Against Islamization of Kriva Palanka, a protest held in front of a religious 
shrine, a group of unidentified perpetrators damaged  the building by writing graffiti with Christian 
messages on it, by which they perpetrated the crimes of: Damage to objects of others under Article 
143 of the Criminal Code and Causing national, racial or religious hate, discord and intolerance 
under Article 319 of the Criminal Code.
53  In all three cases, it is a matter of vandalism of three Christian graves.
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The Working Group produced many considerations and proposals. However, it 
was first established that it was necessary to define hate crimes in the Criminal Code. 
Hence the following definition was offered “A hate crime under the provisions of 
this Code is a crime perpetrated on grounds of a real of presumed characteristic 
of the victim, such as race, colour of skin, national or ethnic affiliation, religion 
or religious belief, physical or mental disability, gender and gender identity, 
sexual orientation, political conviction, age, an status of a refugee of belonging 
to a marginalized group.” It seems that an additional intervention is needed in 
order to add the term “property” to this definition. Furthermore, the term must be 
explained in a manner that makes it clear that it may be a property of a natural or of 
a legal person, even property that symbolizes the characteristics of the hated group, 
although it does not de facto belong or is disposed with by a person belonging to 
that group. Another intervention would be related to “religion or religious belief” 
after which the term “atheist” should be added.54

However, even in the absence of such a definition, the Macedonian legislation 
offers solid solutions, i.e. tools in dealing with such criminality. This certainly 
applies to provisions of Article 39 of the Criminal Code relating to general rules 
on meting out a sentence, which envisage that an aggravating circumstance would 
be if the victim of the crime has some of the characteristics referred to in the above 
stated definition. It should be welcomed that the unique Law on the Determination 
of the Type and Duration of the Sentence55, which entered into force in 2015 
also takes into consideration such situations. Regretfully in the practice, relevant 
Macedonian authorities rarely recognize such criminality and there are rare cases 
the outcome of which is a conviction against the perpetrator, which takes into 
account the subjective element of hatred on the part of the perpetrator. 

However, the Criminal Code has still not been fully harmonized with the ECRI 
General Policy Recommendation No. 7 on National Legislation to Combat Racism 
and Racial Discrimination.

In addition, in terms of researches, it is necessary to expand the list of crimes 
under the Criminal Code that are related to property and for which there are 
provisions envisaging stricter punishments in cases in which it is a matter of a hate 
crime. This would specifically apply to the crimes of theft, severe theft, robbery, 
and Damage to objects of others.

54  In addition, the author of this paper proposed that the term “race” is not employed in the definition, 
since the contemporary position of the UN should be taken into consideration, while insisting on 
inserting the terms “different skin colour” (the term race has no scientific support). The author was 
also of the opinion that after the words “political conviction” the phrase “or factionalism” should 
be added. The author proposed this because history and the practice in Macedonia have shown that 
the cruelty of political opponents often times falls on opponents from the same political party. The 
proverb “Revolution eats its children” should be a sufficient argument.
55  Official Gazette of the Republic of Macedonia, 199/2014.
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11.  CONCLUSION 

In the three past centuries, Europe went through the ordeal of several revolutions 
and there was a lot of bloodshed in order to come to the present situation when 
most of the countries in the northern hemisphere of the Earth are secular societies 
and democracies, which respect human rights. Our modern times show that these 
terms are convergent, complementary even mutually conditioned axioms necessary 
to attain Freedom. Considering that in our modern societies people are becoming 
more rational, it was presumed that either people would not need religion anymore 
or that they would limit religion to their personal and private areas of life. However, 
in the late 70’s, fundamentalists started to rebel against this secular hegemony and 
raised religion from its marginal positioning putting it back in the focus of interest. 
At least in this respect they have had much success. Religion has regained its 
strength, a strength that no Government could allow itself to neglect without facing 
some consequences.56

Crimes against property perpetrated because of religious hate cannot be 
separated from the corpus of other hate crimes. As regards hate crimes, there 
is already applicable solid legal framework that enables their recognition and 
sanctioning. However, a systemic reform is needed to improve the efficiency 
of competent authorities in the early detection of such crimes and in efficiently 
gathering evidence.57

Irrespective of the fact that in the last three years there has been a decline in the 
number of religious hate crimes, problems should not be swept under the rug. This 
requires prevention. State education institutions need to apply an open and sincere 
approach towards citizens and inform them about the advantages of secularism. 
Tolerance cannot last forever if there are provocations. Tolerance goes hand in 
hand with respect, and respect is grounded on education. Otherwise, tolerance 
would be just an image, courtesy, culture of hypocrisy; it would be only declarative 
in its nature. The education system should not accept religious instruction and 
creationism. A new revision of the notion of history is necessary, being also 
necessary to neutralize the cult of old empires,58 a cult which in the family setting 
still causes a climate of favouring and supporting one side and hating the other. 
In addition to education institutions, other state bodies need to be involved in this 
respect, and especially the watchdogs of our society: the justice system, the media, 

56  Markoski, A. (2015). Vjerska mržnja i sekularizam kao odgovor. MANU and OEBS, Skopje, p. 
67.
57  The adoption of effective measures for prevention, establishment, and sanctioning of hate crimes 
is a recent recommendation for the Republic of Macedonia contained in the 2014 Report of the 
UN UPR Working Group. See more: ODIHR. (2016). Comments on Draft Amendments to Certain 
Provisions of the Criminal Code of the former Yugoslav Republic of Macedonia regarding Bias-
motivated Crimes. Warsaw: ODIHR.
58  The empires themselves were evidently with colonizing intentions or were enslaving identity, 
having no democratic capacity.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

114

the parliament59 and the President of the state. The justice system has a key role in 
punishing perpetrators of crimes motivated by religious hatred. Another activity 
that needs to be incriminated is preaching hatred and violence in religious shrines, 
even if this consists of only reading the Holy Scriptures.  

In reality, the Republic of Macedonia does not have a comprehensive integration 
policy. However, it has a Strategy for Integrated Education, which mainly involves 
the two largest ethnic communities. Furthermore, there are provisions promoting 
integration of smaller ethnic communities (“which represent less than 20% of the 
entire population”) and there is the Strategy for Roma Integration (Roma being 
one of the smaller ethnic communities). Finally, there is a framework for refugees, 
persons who enjoy subsidiary protection and for other foreign nationals.60 

However, history has shown that it is religious differences and hatred that 
can have destructive effect of monumental proportions, even more than ethnic 
differences. Therefore, society needs to prepare itself for undesired provocations 
and there should be greater confidence that the state apparatus will have the capacity 
required to deal with such challenges. 
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HATE CRIME ON GROUND OF DISABILITY – 
MACEDONIAN CASE

Žaneta Poposka1

ABSTRACT

Disability hate crime is a form of hate crime arising from bias or prejudices of 
the perpetrator on ground of disability, actual or perceived disability of the victim, 
or because of their connection to person with disability (in association with). Even 
though comparatively disability is less often taken into consideration when hate 
crime legislation is drafted, still as other types of hate crime disability hate crime 
can be seen as a globally spread phenomenon taking many forms, from verbal 
abuse and damaging property, to assault and murder. The Macedonian society is no 
exception from this trend. 

The paper elaborates the constitutive elements and features of the disability 
hate crime, the existing standards for prevention and protection, and key challenges 
in relation to the under-reporting of the hate crimes on ground of disability, both 
pre-emptive and post-facto. Finally, it assesses the lack of official data on disability 
hate crime and insufficient victim support. 

Specifically, the paper analyses the positioning of disability as a protected 
characteristic in the national legislation in comparison with the international 
standards, such as the United Nations Convention on the Rights of Persons with 
Disabilities and its critique due to its foundation on the medical model of seeing the 
disability, which is outdated in the contemporary international law. Furthermore, 
the paper presents the weak position of disability hate crime and its features. The 
text uses results from research and surveys as an illustration of trends and patterns 
and is based on a desk-research methodology.

Keywords: disability, hate crime, under-reporting. 

1.  INTRODUCTION

Contemporary societies consider that law is a powerful tool that construes 
the social reality and inclusion of all individuals in the modern societal life. 
Nowadays, this is used to tackle discrimination and crime which results from 
different treatment and targeting of people with a certain protected characteristic 
such as ethnic background, sex and gender, disability, religion and belief, age, 
sexual orientation and similar, as well as the stereotypes and prejudicial attitudes of 

1 Žaneta Poposka, PhD, is an Assistant Professor on the subject Human Rights Law at the Faculty 
of Law – University “Goce Delčev” from Štip. She is working as a Rule of Law Officer in the OSCE 
Mission to Skopje. E-mail: zaneta.poposka@ugd.edu.mk
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people against these people or groups, stigma, and social exclusion. Stereotypes 
and prejudices against a certain group in the society impose limits to individual 
choices for members of the respective group and lead to subordination, inequality, 
discrimination, stigmatization, hate speech and eventually to bias-motivated 
violence. 

Prejudices and stereotypes against different groups of people, including persons 
with disabilities, are deeply rooted in the everyday life. Prejudices are antipathies 
based on wrong or inflexible generalization which may be expressed, felt as well 
as directed towards a group of people with a certain protected characteristics, 
inter alia persons with disabilities, as a whole or towards an individual with a 
disability, only because of the fact that they belong to this particular group. These 
stereotypes and prejudices against persons with disabilities prevent one to perceive 
the members of the affected group as individuals and members of the society that 
need to be assessed on individual basis. On the contrary, they are seen as members 
of the respective social group which is created through mostly negative beliefs 
and attitudes of the majority which are based on such prejudices and stereotypes 
against persons with disabilities. Having generalized the stereotypes, the concrete 
attributes are then imposed to individuals just because of the fact that they belong 
to this group, and one derogates the fact that every individual is unique (Poposka, 
2015).  

The case law of the European Court of Human Rights [ECtHR] as elaborated 
by Poposka (2015) shows that prejudices are both the reason and manifestation of 
discriminatory treatment, and if not condemned as unacceptable in the society it 
shall give rise to hate speech that further develops into hate crime. Disability is not 
an exception to this rule. If these prejudices and stereotypes remain unchallenged 
in the society, there is a risk that they can be legalized and institutionalized by the 
legal system. For example, in the сase Alajos Kiss (Alajos Kiss v. Hungary, App. 
no. 38832/06, from 20 May 2010), the Court contemplates the notion of existence 
of stereotypes about people with disabilities. Namely, in the referred case the 
ECtHR stresses that persons with disability are subject of historic prejudices with 
permanent consequences that resulted in social exclusion, while such prejudices 
are included in the legislative stereotypes that prohibit individualized assessment 
of capacities and needs of people with mental disability (par 42). This is a very 
important understanding by the Court which clearly expressed its attitude that 
prejudices against people with disabilities are often institutionalized in legally 
justified stereotypes that allow the overall social exclusion of this group of people 
by law. The Court stated that “if the limitation of fundamental rights refers to an 
especially vulnerable group in the society which suffered significant discrimination 
in the past, such as the people with mental disabilities, then the margin of 
appreciation of the state is significantly narrower and there must be very weighty 
reasons for any limitation of fundamental rights” (par 42).
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Thus, the state has the obligation to recognize, identify the detrimental effects 
and tackle the existing stereotypes and prejudices in the society and challenge them 
by modifying the social and cultural trends of behavior of different groups. If this 
is not tackled by applying the anti-discrimination legislation, they can largely give 
rise to hate crimes. As demonstrated in the Ðorđević case explained below, the 
escalation of violence against a person with disabilities in view of his extreme 
vulnerability is very likely to occur, and low-level harassment can easily turn into 
full-scale violence if left unresolved by the institutions. 

2.  CONSTITUTIVE ELEMENTS AND FEATURES OF DISABILITY 
HATE CRIME 

Disability hate crime is a form of hate crime arising from bias or prejudices of 
the perpetrator on grounds of disability. As with the other forms of hate crime, it 
does not only affect individual victims, but conveys a negative message to an entire 
group of persons with disabilities. In this respect, hate crimes are ‘message crimes’ 
by which the perpetrator sends a message to the society as a whole that persons 
with disabilities are inferior and do not belong to society. Hate crimes have the 
potential to reinforce the marginalisation, exclusion and isolation of disempowered 
groups such as persons with disabilities and consequently damage relationships 
within communities (The European Network on Independent Living [ENIL], 2014). 
Such crimes have the potential to divide societies, and to create cycles of violence 
and retaliation. Thus, the state authorities have a positive obligation to protect all 
citizens, including persons with disabilities, from violent behavior and to engage in 
a vigorous response to such crimes. 

2.1. Disability as a protected characteristic

Defining the ground disability is essential to understanding the scope of its 
protection. But, practice has shown that states find it difficult to define this particular 
ground due to various reasons, some of them being: its evolving character that 
changes following the development of medicine and science; hard to strike a 
difference between disability and chronic illnesses; existing different models of 
viewing disability thorough history, from medical to social model; and persons 
with disabilities being such a diverse group, ranging from physical and sensory 
to mental and intellectual disability. United Nations Convention on the Rights of 
Persons with Disabilities [CRPD] also does not define disability. Rather contrary, 
its Article 1 gives only a descriptive definition of a person with disabilities, stating 
that “persons with disabilities include those who have long-term physical, mental, 
intellectual or sensory impairments which in interaction with various barriers may 
hinder their full and effective participation in society on an equal basis with others”.  

Contemporary legislation is mostly based on the social model of disability, 
since it separates the disability from the individual, placing in the context set up 
by the relations between the individual disability and barriers set by society and 
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the environment that can prevent persons with disabilities to fully and effectively 
participate in society. The fundamental premise is that having a disability (as a 
personal feature) per se cannot be the only indictor of the physical, mental, or 
social capabilities of the individual. Under this model, persons with disabilities 
are viewed as subjects with rights, not as objects of rights. Disability should 
be considered together with the barriers that society creates for persons with 
disabilities, as well as with the numerous prejudices, stigmatization, segregation 
and the long history of unfavourable treatment of this group of persons. According 
to this model, disability is a social construct. The CRPD embodies the social 
model of disability in its preamble (par (e)) and Article 1, describing disability 
as an evolving concept and a condition that results from “the interaction between 
persons with impairments and attitudinal and environmental barriers that hinder 
their full and effective participation in society on an equal basis with others,” 
and not as an impairment that cannot be separated from the individual. Thus, the 
Convention represents a paradigm shift in the way disability is conceptualized and 
becomes the highest demonstration and confirmation of the social model at the 
international level.

One can say that the scope of the protected ground disability encompasses the 
actual or perceived disability of the victim. However, whether disability covers 
only the present situation or could also encompass past (for example, this has been 
envisaged in the legislations of Ireland, Slovakia and the United Kingdom[UK]) 
or a future condition is a question for the national legislation to answer. This issue 
is especially important because there are people that are genetically predisposed 
to various illnesses, which results in disability or have contracted a virus the 
symptoms of which will occur in the future (for example Huntington’s disease, 
multiple sclerosis, cancer or HIV/AIDS).  However, if we strictly follow the 
judgement of the Court of Justice of the European Union [CJEU] in the Chacón 
Navas case (Sonia Chacón Navas v. Eurest Colectividades SA, C-13/05, [2006] 
ECR I-6467, from 11 July 2006) one should make a distinction between disability 
and sickness/illness as not identical concepts and cannot therefore simply be 
treated as being the same (par 44). This approach in many countries is abandoned 
as inadequate. In addition, in some countries such as Germany, Sweden, UK and 
Ireland, future disability is referred to in the definition of disability; however, the 
conditions that need to be fulfilled in order for a case to be qualified as a future 
disability are not very clear. 

Furthermore, after the judgement of the CJEU in the Coleman case (S. 
Coleman v Attridge Law and Steve Law, C-303/06, from 17 July 2008) it adds to 
the ratione personae one more element, i.e. the possibility of protection on grounds 
of disability of a person who is not himself disabled but is closely connected to a 
person with disability as primary provider of care for that person (in association 
with). As stated by the Court “the purpose of the Directive 2000/78, as regards 
employment and occupation, is to combat all forms of discrimination on grounds 
of disability … the principle of equal treatment enshrined in the directive in that 
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area applies not to a particular category of person but by reference to the grounds 
mentioned in Article 1, including disability” (par 38). Associative characteristic 
is explicitly set forth in several national legislations, such as for example that of 
Ireland, Sweden, Austria (only for relatives who provide care for disabled family 
members), Bulgaria, Cyprus, and France (only for members of the family of the 
person with disability).  

Finally, persons who are disabled and have other vulnerable characteristics – due 
to their socioeconomic status, ethnicity, migrant status, age, or gender – face an 
increased risk of violence. Thus, multiple characteristic, i.e. inter-sectionality 
between disability and other personal characteristics should be included inherently 
under the personal scope of protection on the ground of disability. 

Based on the above stated it can be concluded that in terms of efficient 
protection against disability based discrimination and disability hate crime and in 
terms of mainstreaming disability, it is necessary to design a wide scope definition 
of disability and of the protected group that would be based on the social model.

2.2. Features of disability hate crime

Even though comparatively disability is less often taken into consideration 
when hate crime legislation is drafted, still as other types of hate crime, disability 
hate crime can be seen as a globally spread phenomenon taking many forms, 
from verbal abuse and damaging property, to assault and murder. Research by 
the EU Agency for Fundamental Rights [FRA] titled “Choice and Control: the 
right to independent living” (2012) shows that violence, harassment and abuse 
are common experiences for many people with disabilities, creating a formidable 
barrier to their inclusion and participation in the community. According to the 
Council of Europe Action Plan to promote the rights and full participation of 
people with disabilities in society (2006), there are indications that the rate of abuse 
and violence committed against persons with disabilities is considerably higher 
than the rate for the general population, and higher in women with disabilities, 
particularly women with severe disabilities. Such abuse can occur in institutions 
or other types of care and situations, including the family environment. It can be 
inflicted by strangers or persons known to the individual and can take many forms, 
for instance verbal abuse, violent actions, or the refusal to meet basic needs. 

Even though, all hostility against people with disabilities is not criminal, still 
all intentional and targeted violence against them have one factor in common: they 
are motivated by prejudice and victims are targeted only because they are disabled, 
are perceived as disabled, or are associated with a disabled person. Offenders thus 
convey a particularly humiliating message, as they victimise people for what 
they represent, inferior persons, rather than who they are, and the victim remains 
at risk of repeat victimization. Violence and hostility might have wide-ranging 
consequences, including emotional, physical and sexual implications, or even 
the death of the victim. People with disabilities might be forced to restructure 
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their daily lives in order to avoid risk. As stated by FRA (2015), people with 
intellectual disabilities or mental health problems are at a particularly high risk of 
victimisation.  

As mentioned above, abuse against persons with disabilities can take many 
forms, some being name-calling in the street, mistreatment on public transport, theft 
in schools, online abuse, threats of violence at work, or violence and sexual abuse 
in institutions or by service providers. Resolution ResAP(2005)1 on safeguarding 
adults and children with disabilities against abuse is defining the abuse as any 
act, or failure to act, which results in a breach of a vulnerable person’s human 
rights, civil liberties, physical and mental integrity, dignity or general well-being, 
whether intended or through negligence, including sexual relationships or financial 
transactions to which the person does not or cannot validly consent, or which are 
deliberately exploitative. At a basic level abuse may take a variety of forms such 
as: physical violence, including corporal punishment, incarceration – including 
being locked in one’s home or not allowed out –, over- or misuse of medication, 
medical experimentation or involvement in invasive research without consent, 
and unlawful detention of psychiatric patients; sexual abuse and exploitation, 
including rape, sexual aggression, indecent assault, indecent exposure, forced 
involvement in pornography and prostitution; and psychological threats and harm, 
usually consisting of verbal abuse, constraints, isolation, rejection, intimidation, 
harassment, humiliation or threats of punishment or abandonment, emotional 
blackmail, arbitrariness, denial of adult status and infantilising disabled persons, 
and the denial of individuality, sexuality, education and training, leisure and sport. 

One can see that the term ‘abuse’ therefore refers to matters across a wide 
spectrum, which includes criminal acts, breaches of professional ethics, practices 
falling outside agreed guidelines or seriously inadequate care. Some falls in the 
ambit of discrimination, and the ones that have bias motivation against persons with 
disabilities for committing the crime falls in the disability hate crime spectrum. 
Furthermore, it is very important to consider the disability hate incidents, which 
refers to actions that could be similar to a hate crime on grounds of disability, but 
falls below the threshold of a crime. Hate incidents can become a hate crime once 
the incident is considered and classed as a criminal offence (ENIL, 2014). 

While governments cannot guarantee that abuse will not happen they must 
do their utmost to establish protection and the strongest possible safeguards. 
They should provide information on how to avoid the occurrence of violence and 
abuse, how to recognise it, and how to report it. States should ensure access to the 
criminal justice system and provision of redress and compensation to persons with 
disabilities who have been victims of abuse. In addition, persons with disabilities 
who experience abuse or violence should have access to appropriate supports. 
They must have a system in which they can have sufficient confidence to report 
abuse and expect follow-up action, including individual support. In other words, if 
a system aims to be effective and decrease the potential disability hate crimes, the 
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response of the authorities to this problem should shift from reactive to proactive 
by protecting persons with disabilities from all acts of violence. 

3.  STANDARDS OF PROTECTION AGAINST DISABILITY HATE 
CRIME

3.1. UN CRPD

On 13 December 2006, the UN General Assembly adopted with a consensus 
the Convention on the Rights of Persons with Disabilities and its Optional 
Protocol, which were open for signature on 30 March 2007 and entered into force 
on 3 May 2008. The Convention is not only the first legally binding international 
human rights law instrument in the 21-st century and one of the nine human rights 
conventions representing the core of international human rights law, but it is also 
an official recognition of disability as an international human rights law issue. 
The CRPD gives clear legal, moral, and political guidelines regarding this change 
owing exactly to its hybrid nature, covering a wide range of rights, such as civil and 
political rights, as well as economic, social, and cultural rights, thus establishing 
itself as the highest standard for protection of rights of persons with disabilities. 
The nature of the Convention is programmatic, mapping out the general framework 
of policies, but not defining in detail activities that can be undertaken to implement 
such policies in practice. This is left to each of the state parties that are to regulate 
such activities in line with their legal, political, and administrative systems.

In that sense, the CRPD requires parties to the Convention “to take all 
appropriate legislative, administrative, social, education and other measures to 
protect persons with disabilities, both within and outside the home, from all forms of 
exploitation, violence and abuse, including their gender-based aspects” (Article 16). 
It also addresses the need for information and education on how to avoid, recognise 
and report incidents, the provision of protection services which should be age-, 
gender- and disability-sensitive, the monitoring of facilities and programmes by 
independent authorities, victim support and, finally, the identification, investigation 
and prosecution of violence and abuse.

3.2. OSCE

At the Ministerial Council meeting held at Maastricht in December 2003, the 
participating States of the Organisation for Security and Co-operation in Europe 
[OSCE] collectively recognized the dangers posed by hate crimes and committed 
themselves to combating such crimes. Subsequently, OSCE participating States 
adopted a number of decisions that mandated OSCE Office for Democratic 
Institutions and Human Rights [ODIHR] to work on hate crimes, such as Ministerial 
Council Decision No. 12/04, Permanent Council Decisions No. 607 and No. 621 
(ODIHR, 2009). As set out in the OSCE Ministerial Council Decision 9/09, the 
participating States are recognising that hate crime is a criminal offence committed 
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with a bias motivation. However, there is no consensus among participating States 
as to which groups should be specifically protected against hate crimes and which 
bias motivations should be monitored. This is left to each country to decide and 
regulate by itself depending on the national context. 

While official monitoring of disability hate crime is limited (only 21 countries 
in the OSCE space indicated that they collect data on disability as bias category), 
ODIHR have recognised it as a prevalent issue facing our communities. In 2014 
according to the OSCE-ODIHR Annual Report “Hate Crimes in the OSCE Region: 
Incidents and Responses” (2015), only six countries in the OSCE area reported 
disability hate crime, as follows: Finland, Germany, Italy, Spain, United Kingdom, 
and United States of America. In most of the countries that reported disability hate 
crime, the number of cases on this ground is insignificant, except in Spain and 
the United Kingdom. For example, in Finland out of 954 hate crimes recorded by 
police, only 14 cases are crimes based on bias towards people with disabilities, 
including eight physical assaults, one case of damage to property, two thefts and 
three cases of threats. In Germany, out of 3059 only 15 crimes are anti-disability 
bias. In Italy, out of 596 only 3 cases are falling in this category. In the United 
States of America out of 6385, only 95 are disability hate crime. From another side, 
in Spain, out of total 1285 hate crimes recorded by the policy, 199 are hate crimes 
motivated by bias against disability, half of which are physical assaults, as well as 
in the United Kingdom where out of 52853 hate crime cases, 2531 are on grounds 
of disability. It can be concluded that these type of cases is still invisible for the law 
enforcement agencies. To contribute in changing this reality ODIHR have produced 
an accessible and informative online resource - the Hate Crime Reporting Website2 
- to collect data and promote understanding.

3.3. ECHR

At the level of European legislation, hate crimes violate the rights to human 
dignity, protection from inhuman and degrading treatment and punishment, and 
non-discrimination enshrined in the European Convention of Human Rights. The 
ECtHR has thus obliged states to make the bias motivation behind hate crimes 
explicit, i.e. to ‘unmask’ the motivation behind the crime, stating that “treating 
violence and brutality with a discriminatory intent on an equal footing with cases 
that have no such overtones would be turning a blind eye to the specific nature of 
acts that are particularly destructive of fundamental rights” (Identoba and Others v. 
Georgia, App. no. 73235/12, from 12 May 2015, par 67, Bekos and Kotropoulos v. 
Greece, App. no. 15250/02, from 13 December 2005, par 69, Šečić v. Croatia, App. 
no. 40116/02, from 31 May 2007, par 66). 

In the сase Ðorđević (Ðorđević v. Croatia, App. no. 41526/10, from 24 July 
2012), a case of disability hate crime, the Court found that the authorities has failed 
to halt escalating violence and protect the victims from harm perpetrated by third 

2 See more: www.hatecrime.osce.org
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parties, thus violating the applicants’ rights under Article 3 (prohibition of inhuman 
or degrading treatment), Article 8 (right to private life), and Article 13 (right to 
effective remedy). Namely, in the case Ðorđević, the Court examined a complaint 
by a mother and her disabled son, who had been harassed for more than four years 
by a group of children and youths living in the neighbourhood. Incidents consisted 
mostly of verbal abuse and other forms of anti-social behaviour ranging from name-
calling, spitting, yelling, insulting drawings on the pavement and damage to family 
property occasionally escalated into more serious acts of physical violence against 
the young man with physical and intellectual disabilities, when for example the 
man’s hands were burnt with cigarettes or his head banged against a wall, causing 
intense suffering. Thus, resulting in changing the daily routine by the person with 
disabilities and his mother. In its deliberation the Court stated that “is struck by 
the lack of any true involvement of the social services and the absence of any 
indication that relevant experts were consulted who could have given appropriate 
recommendations and worked with the children concerned … and no counselling 
has been provided to the first applicant [disabled person] in order to aid him. In 
fact, the Court finds that, apart from responses to specific incidents, no relevant 
action of a general nature to combat the underlying problem has been taken by 
the competent authorities despite their knowledge that the first applicant [disabled 
person] had been systematically targeted and that future abuse was very likely to 
follow” (par 148). In view of all these, the Court considered that the competent 
State authorities have not taken all reasonable measures to prevent abuse against 
the first applicant, notwithstanding the fact that the continuing risk of such abuse 
was real and foreseeable, thus finding violations as above stated.  

3.4. European Union

In the European Union [EU], in addition to the Charter of Fundamental 
Rights of the European Union (Article 21 and 26), hate crime legislation does 
exist - Council Framework Decision 2008/913/JHA, but only when the crimes are 
motivated by race, colour of skin, religion, descent or national or ethnic origin. 
FRA in its Opinion on the Framework Decision on Racism and Xenophobia 
(2013) has recommended that legislation adopted at Member State level should 
cover all forms of bias motivation equally, including disability. On the same note, 
in its recent Concluding Observations on the initial report of the EU (2015), the 
CRPD Committee recommends that the EU take necessary measures to mainstream 
disability in all legislation, policies and strategies for fighting violence, abuse 
and exploitation and provide effective protection to all persons with all types of 
disabilities inside and outside of the home environment (par 45). 

From another side, there is a tendency in increasing the number of the EU 
Member States that are including disability as a protected characteristic in its 
national criminal codes. As FRA reports as of October 2014, a number of EU 
Member States explicitly recognising a disability bias motivation in their criminal 
law are including Austria, Belgium, Croatia, Finland, France, Hungary, Lithuania, 
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Netherlands, Romania, Slovenia, Spain, and the United Kingdom. These countries 
predominantly have taken two different approaches in penalising disability hate 
crime as follows: first, enhanced penalties; and second, aggravating circumstances. 

Finally, if the end-goal is establishing an effective system of fighting inter 
alia disability hate crime, then the Victims’ Right Directive (2012/29/EU) should 
be transposed in full, especially the provisions relating to providing information 
to victims (Article 4), establishing and providing support services free of charge 
(Article 8 and 9) and individual assessment of victims by the police (Article 22).

4.  KEY CHALLENGES IN RELATION TO DISABILITY HATE CRIME

Some of the key challenges in relation to disability hate crime are: the under-
reporting of the hate crimes on ground of disability, both pre-emptive and post-fact; 
the lack of official data on disability hate crime; and insufficient victim support, 
elaborated in length below. 

4.1. Underreporting and lack of official data

Underreporting of hate crimes, including disability hate crimes is a serious 
challenge that needs to be addressed if we want to develop effective system of 
prevention and protection against hate crime in general. Two separate studies in 
the United Kingdom had shown that, while people with disabilities were four 
times more likely than their non-disabled peers to be verbally and physically 
attacked, they were half as likely to report crimes to the police. As a result, many 
of these crimes remain unreported, unprosecuted and, therefore, invisible. The 
same is concluded by OSCE-ODIHR in the annual report titled “Hate Crimes 
in the OSCE Region: Incidents and Responses”. Reasons for underreporting can 
vary. According to British research, people with disabilities may decide not to 
report hate crimes for fear of the possible consequences, concerns they will not 
be believed, or fear of recrimination (UK Scope, 2008). Other reasons often given 
include the belief the crime may not be regarded as serious enough, or that the 
complaint would not be believed because of the victim’s disability (Institute for 
Conflict Research, 2009). Furthermore, many of the people FRA interviewed for 
its research “Choice and Control: the right to independent living” (2012) cited 
above, shows low levels of rights awareness or knowledge about filing complaints 
among people with intellectual disabilities or mental health problems.

In addition to the underreporting, there is a lack of official data on the 
prevalence of hate crime, including on disability hate crime. Official statistics 
on disability hate crime are available only in a few countries. For example by 
end of 2014 the countries that recorded disability hate crimes included: Belgium, 
Canada, Croatia, Cyprus, Finland, Georgia, Germany, Hungary, Italy, Latvia, 
Lithuania, Moldova, Serbia, Slovakia, Spain, Ukraine, United Kingdom, United 
States of America and Uzbekistan.  However, the increasing inclusion of disability 
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hate crime in national legislation is not reflected in the number of official data 
collection systems. Thus, it is advisable for legislation to be adopted that obliges 
States to collect and publish disaggregated hate crime data inter alia on grounds 
of disability as well as multiple characteristics such as age-, and gender-specific. 
Official data collection of disability hate crimes should be supplemented by crime 
victimisation surveys that include questions on bias-motivated crime in order to 
shed light on the nature and extent of underreporting, the experiences of disabled 
victims of crime with law enforcement, reasons for not reporting incidents of hate 
crime, and rights awareness among people with disabilities (FRA, 2012).

To improve this situation, the OSCE-ODIHR has produced a guide to hate 
crime data collection and monitoring that provides ten practical steps to improve 
recording systems, provide a better understanding of the extent of underreporting, 
and encourage victims to report hate crimes (ODIHR, 2014). 

4.2. Insufficient victim support 

Addressing disability hate crime does not call only for a decisive and 
coordinated response at all levels, including the criminal justice system, but calls 
for availability of accessible and free victim support services which are vital 
for anyone whose rights have been violated. These services include: emergency 
calls by fax or text message for people with a hearing impairment, sign language 
interpreting services, easy-read information, making police officers available 
to visit victims at home, accessible websites and police stations, guidelines or 
training for police officers on appropriate treatment of victims with disabilities 
etc. At this stage, these support measures are still underdeveloped on general level. 

Victims of hate crimes may experience higher levels of anxiety, anger, intense 
fear, further isolation and feelings of vulnerability and depression (Latvian Centre 
for Human Rights, 2008). As clearly presented in the Ðorđević case, elaborated 
above, the intensive suffering caused by the disability hate crime can have a 
substantial negative effect on the person with disabilities, and it can also extend 
beyond the individual with disability and affect the family and wider community. 
Thus, it is extremely important to be aware of the emotional impact of a crime, in 
order to be able to provide appropriate support to the victims. Law enforcement 
agencies and disabled people’s organisations must work to ensure appropriate 
support initiatives exist for when victims are reporting and reflecting on their 
experience of disability hate crime (ENIL, 2014).
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5.  DISABILITY HATE CRIME – MACEDONIAN CASE

5.1. Definition of disability in national legislation

In the Macedonian context, the issue of disability definition is especially 
important because in cases of disability, the establishment of conditions for equal 
exercise of rights and freedoms of persons with disabilities is often confused 
with their social protection (Poposka, 2012). The Anti-discrimination Law does 
not define disability, nor the protected group - persons with disabilities. Such a 
definition is contained in several other laws, such as the Law on Social Protection, 
the Law on Employment of Disabled Persons, the Law on Disabled Persons’ 
Organizations, and the Law on the Protection of Children, while the deaf and 
persons with hearing impairments are defined as a protected group under the Law 
on the Use of Sign Language. 

Namely, Article 17 of the Law on Social Protection does not define disability, 
but the protected group as follows: “[a] disabled person within the meaning of 
this Law shall be a person having mental or physical impairment.” This is a 
medically based definition and as such is rather restrictive, covering persons with 
only a certain type of disability, while excluding other persons with disabilities, 
especially persons suffering from multiple disabilities. The definition contained in 
Article 2 of the Law on the Employment of Disabled Persons goes a step further, 
because it is much more comprehensive as regards the protected group by covering 
persons with different disabilities, yet it is also a medically based definition 
requiring proof of and establishing disability by a committee within the Pension 
and Disability Fund, which runs contrary to the principle of non-discrimination.  
And finally, the definition of the protected group, according to Article 5 of the 
Law on Disabled Persons’ Organizations stating that “[a] disabled person .... is an 
individual who, owing to his/her congenital injuries or injuries and impairments 
acquired in or caused by the person’s physical or natural environment, cannot 
partially or completely satisfy his/her personal, family and existential needs in 
his/her community”, reflects to a certain extent the social model. It should be 
underlined that in contrast to the definitions of the protected group under the 
Law on Social Protection and the Law on Employment of Disabled Persons, this 
definition of persons with disabilities is of much wider personal scope of protection 
and goes further than the CJEU judgement in the case of Chacón Navas, explained 
above. Namely, on one hand the definition presented in the Law on Disabled 
Persons’ Organizations does not make a clear distinction between disability and 
illness (the impairment can also be acquired through illness), and on the other 
hand this definition does not explicitly include time limitations for the criterion of 
“permanent and long term disability” as provided in the case of Chacón Navas. 
Consequently, this definition enables every person having any type of disability to 
demand protection in accordance with the law.   
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Furthermore, when it comes to the personal scope of protection, the characteristic 
on ground of disability by association has not been explicitly prohibited under the 
national legislation, including even the Anti-discrimination Law, which means that 
the national legislation is not fully in compliance with the judgment of the CJEU 
in the case of Coleman v Attridge Law, elaborated above. In this case the Court 
considered that Directive 2000/78/EC prohibiting discrimination and harassment 
applies not to a particular category of persons, but, by reference to the grounds of 
discrimination, it applies also to persons in association with disabled persons. In 
addition, the Macedonian legislation has other shortcomings such as that it does not 
entail protection against presumed disability.  

It can be concluded that the existing definitions, with exception of the Law on 
Disabled Persons’ Organizations, are completely founded on the medical model of 
defining disability and are contrary to the principle of non-discrimination, because 
they narrowly define the protected group. Thus, it is necessary in the legislation 
persons with disabilities to be defined in line with the CRPD, based on the social 
model as the country ratified the CRPD on 29 December 2011 and is directly 
applicable in the national legislation. If defined like this it will create opportunities 
for effective tackling of discrimination as well as hate crime on grounds of disability. 

5.2. Disability hate crime in the national legislation

The country’s Criminal Code contains a substantive-offence provision and 
general penalty enhancements (Article 39 par 5) for hate crime since early 2009, 
further amended in 2014 which expanded the list of protected characteristics and 
harmonizing the Criminal Code with the Anti-discrimination Law. 

Article 39 par 5 stipulates a general provision obliging courts to take certain 
bias motives into account during sentencing discussions, including anti-disability 
bias. The provision reads: “[w]hen determining the sentence, the court shall 
especially consider whether the crime has been committed against a person or 
group of persons or property, directly or indirectly, because of his/her sex, race, 
color of skin, gender, belonging to a marginalized group, ethnic origin, language, 
citizenship, social origin, religion or religious belief, other beliefs, education, 
political adherence, private or social status, mental or physical disability [emphasis 
added], age, family and marital status, property status, health condition, or any other 
ground provided in law or ratified international agreement.” However, the ground 
disability is not defined, and when this is the case the source of interpretation is 
taken from the Anti-discrimination Law or other legislation regulating this ground. 
However, from the analysis above it can be seen that predominantly the definition 
of disability and the protected group – persons with disabilities – in the national 
legislation are based on the medical model of disability and not in line with the 
CRPD. Thus, it is advisable that guidelines be drafted explaining the scope of the 
protected characteristics stipulated in Article 39 par 5 of the Criminal Code.
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New amendments of the Criminal Code are underway [expected to be adopted 
by end of 2016] that will introduce a definition of a hate crimes, and changes in 
the special criminal acts which were supplemented with the bias motivation. These 
criminal acts are the following: murder (Article 123), bodily injury (Article 130), 
severe bodily injury (Article 131), coercion (Article 139), unlawful deprivation 
of liberty (Article 140), torture and other cruel, inhuman or degrading treatment 
and punishment (Article 142), threatening the safety (Article 144), prevention or 
disturbance of public gathering (Article 155), rape (Article 186), sexual assault of 
a helpless person (Article 187), sexual assault upon a child who has not turned 14 
years of age (Article 188), not providing medical help (Article 208), damage to 
objects of others (Article 243),  abuse of official position and authorization (Article 
353), act of violence (Article 386) and desecration of a grave (Article 400). In all 
of them anti-disability bias is included. When adopted it will significantly improve 
the legislative protection against hate crimes making it more comprehensive and 
effective. 

5.3. Responses to disability hate crime in the country

There is no official data recording system on hate crime in the country established 
and maintained by the intuitions, for which the country has been criticized regularly. 
From another side, with support of the OSCE Mission to Skopje, since February 
2013 till nowadays, the Helsinki Committee for Human Rights in the country 
is maintaining the website3 where citizens can register a hate crime or incident. 
By August 2016, a total of 286 hate incidents have been registered. Most of the 
incidents recorded in the past years were based on ethnicity, sexual orientation 
and political affiliation of the victim, whereas in 2015 the most numerous attacks 
were against refugees and migrants. Disability hate crimes are invisible with only 
one registered case. The case of disability hate crime registered by the Helsinki 
Committee happened on 22 December 2015, near village of Orizari, when a taxi 
driver, after picking up a passenger with disability called two friends and forced the 
victim to buy them drinks, to smoke marihuana with them and beat and robbed him, 
taking 6500 MKD (105 euros). In this incident, the bias motive is the disability of 
the victim, and the bias indicator is the nature of violence – the incident occurred 
when the taxi driver noticed that the victim was a person with disability, and called 
the two other perpetrators. The type of the crime stipulated in the Criminal Code is 
violence (Article 386), bodily harm (Article 130), and robbery (Article 237). The 
impact on the victim and the community is that this incident puts into question the 
safety of people with disability in that particular area.

To change the reality of underreporting it’s recommended that crime 
victimization survey to developed, which may help provide insights into why 
individuals might be hesitant to report inter alia bias-motivated crime on grounds 
of disability, and learn of their experience with law enforcement agencies. 

3 See more: www.zlostorstvaodomraza.mk
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6.  CONCLUSIONS 

Violence against persons with disabilities takes many forms and occurs in 
diverse settings. There are various causes of violence, ranging from negative 
societal attitudes based on prejudice and a lack of knowledge or understanding 
about disability to professional or individual attitudes rooted in intolerance 
towards the “other”.

While hate crime legislation has developed over recent years, it still does 
not fully cover disability. Some measures that could be taken at the national 
level to improve the situation is ranging between ensuring wide personal scope 
of protection under the ground disability, ensuring that desegregated data on 
disability hate crime is collected systematically and regularly, and that victims 
are encouraged and have trust to report their experiences to the authorities. The 
states should ensure that any case of alleged disability hate crime is effectively 
investigated, prosecuted and tried in accordance with international standards and 
relevant ECtHR case law. 

Disability hate crime in the Macedonian context is still underdeveloped 
with major challenges towards defining the ground disability holistically and in 
line with contemporary international standards. Furthermore, even though there 
is a significant improvement in the legislative protection against hate crimes in 
general, including disability hate crime, still a lot of efforts from a variety of 
stakeholders should be invested making it more comprehensive and effective. 
This includes training of law enforcement officials, prosecution and judiciary and 
introducing official data recording system on hate crime in the country, established 
and maintained by the intuitions, as provides by the OSCE commitments. There 
is a significant problem of underreporting of disability hate crime thus needing a 
broader awareness raising about the phenomena and its reporting by the potential 
victims. 
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ABSTRACT

In the Republic of Macedonia, the concept of hate crime has still not been 
precisely and sufficiently elaborated and developed. However, there is great 
interest in supporting contemporary criminal law trends in countering hate crime 
with a view to ensuring protection for citizens and their property and with a view 
to preventing its occurrence.

The subject of this paper is the criminalistic-operational and criminal procedural 
(investigative) aspects and characteristics of detecting and solving hate crime 
cases. With this aim in mind, the specific features of investigative and evidentiary 
processes are presented, by elaborating upon the operational-tactical measures and 
activities and investigative tools available to law enforcement bodies (primarily 
the police and public prosecutors) in detecting hate crime cases. The operational 
aspects are especially examined, such as presence of clues, designing possible 
scenarios of the criminal event and planning the ensuing operations.  In this respect, 
there is a special importance attached to the manner of detecting and establishing 
the motive, goal and intention of the perpetrator, how the victim has been chosen, 
whether the victim belongs to a specific social group, these being the main aspects 
proving the existence of the objective elements of the crime, by determining and 
proving the interaction links between the perpetrator and the victim before and 
during the perpetration of the crime.

In order to be efficient in detecting this type of crime, law enforcement 
investigators need to be equipped with knowledge about the criminalistic 
characteristics of the personality of the perpetrator and of the victim, the attendant 
circumstances, the modus operandi and traces indicating a crime. Accordingly, the 
process of detecting a crime case requires a multi - disciplinary approach, i.e. it 
requires competence in criminal investigations and following procedural principles 
and rules when undertaking operational activities, combined with rules of other 
related sciences.

Keywords: hate crime, criminalistic aspects, criminal procedure aspects, 
investigation, detection, evidence.
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1.  INTRODUCTION

At this stage, the Criminal Code of the Republic of Macedonia does not 
recognize hate or bias motivated crimes. This means that such crimes are not 
separated as qualified forms of  predicate crimes with envisaged stricter criminal 
sanctions, and with singling out the motive as an aggravating circumstance in 
meting out the punishment. The concept of hate crime started to be implemented 
in the Macedonian criminal law following the novelty introduced in the Criminal 
Code in 2009, when a general provision was added regarding the meting out of 
the sentence, under paragraph 5 of Article 39, according to which in meting out 
the sentence courts are obliged to take into consideration the established motives 
of bias and discrimination based on the belonging of the victim to a certain social 
group. As regards the use of the term of ‘hate’ in the Criminal Code of the Republic 
of Macedonia, it can be seen that it is explicitly used with reference to the crime 
of Causing national, racial and religious hatred, discord and intolerance (Article 
319) and the crime of Approving or justifying of a genocide, crimes against 
humanity or military crimes (Article 407-a), and it is implicitly used with respect 
to  the crime of Endangering the security (Article 144, paragraph 4), by making 
reference to the belonging of the victim to a certain national, ethnic or racial group 
or religion. In these crimes, hatred and bias motives are aggravating circumstances 
warranting stricter criminal sanctions.  

In line with contemporary trends in criminal law science and in the human 
rights and freedoms protection concept, international organizations working in 
this field have issued recommendations to the Republic of Macedonia to adopt 
effective measures for the prevention, establishment and sanctioning of hate 
motivated crimes (Human Rights Council, 2014, p. 18). More specifically, 
this means fight against impunity of violence against marginalized persons 
motivated by their ethnic and religious affiliation and by their sexual orientation, 
especially by raising the public awareness and the awareness of the police and 
judicial authorities. Consequently, draft amendments and supplements to the 
Criminal Code have been prepared relating to hate crimes. Hence, it is envisaged 
to introduce a  new paragraph, paragraph 23 to Article 122, by which “hate 
crime” will be defined as a “crime against natural or legal persons and their 
related property which is committed fully or partially on the grounds of a real 
or presumed characteristic of the victim such as race, colour of skin, national or 
ethnic origin, religion or religious conviction, mental or physical disability, gender 
and gender identity, sexual orientation, political conviction, age and belonging to 
a marginalized group.” According to the Office for Democratic Institutions and 
Human Rights [OSCE/ODIHR] (2009, pp. 53-56) this new provision will help 
strengthen and precisely define the concept of bias motivated crimes, which has 
already been envisaged under paragraph 5 of Article 39 of the Criminal Code. 
The new draft paragraph 23 to Article 122 recognizes the concept of so-called 
“combined motives”, i.e. acts that have been committed only in part with a bias 
motive. Such acts will be considered as hate crimes as long as the bias motive has 
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been one of the motives i.e. reasons for such an act. As regards the explicit use 
of the wording “real of perceived” characteristic, the crime will be classified as 
a hate crime also in cases in which the perpetrator has mistakenly presumed that 
the victim belongs to a certain protected group (OSCE/ODIHR, 2009, pp. 50-51). 
There are certain deficiencies established in respect of this provision, for which 
the OSCE has presented its proposals and opinions, which however will not be 
analyzed in detail in this paper. According to such proposals of the OSCE, there 
should be a number of specific provisions introduced in the Criminal Code with a 
view to making criminal sanctions stricter for specific crimes already sanctioned 
under the Criminal Code, if such crimes have been committed with a bias motive. 

The main subject of the paper is the review of criminalistic, operational - 
tactical and procedural aspects of the detection, examination and solving of such 
crimes and their specific features and differences in the context of methods of 
detection of crimes in general, which law enforcement bodies usually apply.

2.  CRIMINAL LAW CONCEPT OF HATE CRIMES

There are certain difficulties in defining the concept of “hate” considering its 
subjective nature. Hate crimes are qualified as (serious) forms of violation and 
threatening of fundamental human rights and freedoms. They represent a very 
complex social and criminal phenomenon, having a series of specific features that 
differentiate them from other types of crime (Kambovski & Lazarova Trajkovska, 
2012, p. 6). The first difference relates to the motive of the perpetrator, this being a 
subjective element, which adds a transcendental, i.e. figurative nature to this type of 
crime. The next distinguishing feature relates to the stratified object of protection, 
according to which whether a crime will be considered a hate crime depends on the 
fact whether the perpetrator has a specific motive of hate or bias against the victim 
on grounds of a characteristic of the victim i.e. on grounds of the victim’s belonging 
to a certain social group. 

The term “hate crime” can be defined in the wider criminological and in the 
narrower criminal law terms (Kambovski & Lazarova Trajkovska, 2012, p. 7). 

In the criminological context, this term covers all negative conduct of 
individuals, which are motivated or have the purpose of inciting or flaring up 
hatred against individuals or groups of people on racial, ethnic, gender or other 
grounds, i.e. characteristics that differentiate one social group from another. The 
criminological definition is founded on the negative social consequences that hate 
motivated acts have on relations in a society and their stability, regardless of the fact 
whether the specific conduct in question, supported by such a motive or purpose, 
has been explicitly envisaged as a crime under the law. 

In criminal law terms, “hate crime” is an act explicitly envisaged under law as 
a crime, motivated by hostility against the victim, as a person belonging to a certain 
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social group, or against the social group itself. This is a crime of discrimination, 
while the discrimination of the victim on racial, ethnic, gender or other grounds is 
the motive or the purpose of the act of violence, defined as a crime under the law.

This would mean that at this stage we could speak about hate crime as a 
criminological phenomenon only, since this type of crime has still not been 
incriminated in the Criminal Code of the Republic of Macedonia. In respect of 
the issue of use of a unified terminology, there are opposing views in criminal law 
science about the use of the word “hate” for bias motivated crimes, on one hand 
and about the complete replacement of the word “hate” with the word “bias” and of 
the term “hate crime” with the term “bias motivated crime”, as a technically more 
precise term, considering that the word “bias” has a much wider meaning compared 
to the word “hate”. 

The hate element of this type of crime has the aim or purpose of violating or 
threatening fundamental human rights and freedoms, violating thus the equality 
in the enjoyment of freedoms and rights, safety and public peace and order. These 
are serious forms of violation of the fundamental postulates of a democratic state 
governed by the rule of law - tolerance, rule of law, justice and non-discrimination 
- which call into question functional social relations, social stability, security and 
safety, and increase the degree of conflict and social disorganization. The negative 
consequences of these crimes on individual freedoms and rights fall on the 
individual as a victim, or on a targeted group, other vulnerable groups, relations in 
society as a whole, with hatred, intolerance and animosity transforming into more 
grievous forms of violence.

In the context of the specific criminal law treatment of these crimes and in the 
context of operational activities of law enforcement bodies, it should be underlined 
that activities of detection need to be focused on finding evidence that confirms 
the presence of hatred and of discriminatory grounds, and on establishing such 
a motive as a subjective feature of the crime. Bias motivated crimes occur when 
the perpetrator intentionally chooses his/her victim on grounds of one or several 
protected characteristics and when such a selection of the victim can be proven 
by given statements, written texts, images, objects, actions, expressions of hatred, 
animosity, prejudice, rage or other evidence of bias. On the other hand, when there 
is no evidence of intentional targeting, the fact that the victim possesses a protected 
characteristic does not suffice in order to establish a hate crime. However, in every 
case of a perpetrated crime against persons possessing protected characteristics, 
competent authorities are obliged to undertake all reasonably justifiable measures 
to investigate whether the above referred to elements are present and whether the 
specific crime in question is a “hate crime”.

The next parts of this paper offer a review of criminalistic and procedural 
aspects of operational-tactical measures and activities and investigative activities 
undertaken to detect, examine and solve criminal cases having elements of hate 
and bias. 
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3.  DETECTION OF HATE CRIMES

Activities to detect features and evidence of hate crimes by law enforcement 
bodies start with law enforcement bodies learning about the planning, inciting or 
existence of such type of crime. There are several methods that authorized official 
persons can employ to gather preliminary operational information about such 
criminal activities (Џуклески, 2009). In this respect, it would not be useful to 
make classification of such activities, because according to the manner in which 
they are implemented and their criminalistic essence most of them overlap or 
supplement each other and as stated earlier such crimes can be directed against 
persons and against the property. In the practice of criminalistics, when learning 
that a crime has been committed which has elements of hatred and bias, it is very 
important to have good cooperation with citizens, since they are the greatest 
source of information, and because they have a civic and moral duty to give any 
information about any criminal activity. In this regard, criminal intelligence is of 
course of great importance as well (Dzukleski, 2005) and it is pursued by working 
with informants, collaborators of justice, informant links, undercover agents and 
similar.  Police operational activities usually produce good results, while the 
best way of detecting and preventing such crimes are the so-called in flagranti 
situations, when the perpetrator is caught in the act of committing a crime. The 
process of acquiring information about the planning of such crimes is difficult, 
because violent crimes, as a rule occur as incidents, i.e. they are sudden violent 
infringements of freedoms and rights, motivated by animosity, prejudice or bias 
against the victim belonging to a certain social group or against the group itself. 
Hence, their perpetration in most of the cases is not preceded by careful planning.

After such crimes have been reported, law enforcement bodies, especially the 
police, need to focus their activities on finding the perpetrator, i.e. on preventing 
the perpetrator or the accomplice from hiding or absconding, while also focusing 
on detecting and securing traces of the crime and objects that can serve as evidence 
of the crime and of the motive, then evidence of the intentional selection of the 
victim and of the discriminatory ground, which is the reason for the perpetration 
of the crime. The last mentioned evidence can serve in the later proceedings for 
purposes of qualifying the crime as a more serious form of a predicate crime or 
as an aggravating circumstance in meting out the criminal sanction. The activities 
of the police, the public prosecutor and of the judge in the preliminary criminal 
proceedings should be aimed at finding clues and material evidence that prove the 
link between the specific features of the group to which the victim belongs and the 
perpetrated crime and that prove the discriminatory grounds, the bias and hatred 
as a motive, i.e. the reason (or one of the reasons) for the perpetration of the crime.  
The manner according to which the perpetrator has chosen his/her victim and 
whether the perpetrator knew at the time of perpetration of the crime that the victim 
belongs to a certain social group needs to be examined very closely in the course 
of the investigation. Clues of any type that can occur and which are to be searched 
for are the motive and will of the perpetrator to commit the crime, the manner 
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in which the crime has been committed (full of hatred, gross, full of animosity, 
violent, aggressive, ruthless manner of perpetration), previous relationships 
between the perpetrator and the victim (disrupted relationship and animosity on 
various grounds of belonging to a certain social group), the specific nature of 
the object of the criminal act (desecration of religious facilities, monuments and 
similar), means used to perpetrate the crime (use of “demonstrative” means), the 
conduct of the perpetrator before, during and after the perpetration of the crime 
(his/her statements, instances of hate speech, inciting hate, discord and intolerance, 
euphoric public appearances), etc.  

The next stage of activities to be undertaken by law enforcement bodies, 
primarily by the police, is the stage of planning criminalistic -operational and 
tactical activities (Angelski, 1993). These are activities to clarify the reported 
crime in question, and to make an analysis of the facts of the case, by applying 
principles of being specific, case by case oriented and dynamic in the planning. 
The purpose of the planning is to ensure objectivity, economy of time, forces and 
resources and being thorough in detecting and managing evidence, by making a 
precise and detailed analysis of the factual situation, designing possible scenarios 
of what exactly happened and making prognosis about the course of events in the 
future. The analysis of the facts of the case, as the initial stage of the criminalistic 
chain of thought, means full examination of the facts that are directly or indirectly 
linked with the hate crime at hand and all its elements. This is the stage when 
answers are to be looked for to the nine basic (“golden”) criminalistic questions 
linked to the objective features (what, when, where, how and with what) and to 
the subjective elements of the crime (with whom, why, against whom, and who is 
the perpetrator). The main goal to be reached by answering these questions is to 
clarify all facts of the crime and about the perpetrator, if he/she is known and if he/
she is still not known these questions serve the purpose of finding the perpetrator. 
From the operational - tactical viewpoint, it is especially important to discover 
and clarify the motive of the perpetrator to commit the crime, because it is exactly 
the motive, the intention and the goal that make the specific features of the crime, 
according to which the crime is qualified as a hate crime. The basic question to be 
answered in the preliminary stage of detection and recognizing that it is a matter 
of a hate crime is the following: has the crime been committed because of the 
belonging of the victim to a group, which possesses protected characteristics 
as set forth in law? In fact, it is necessary to establish whether there is a cause 
and effective link between such characteristics and the act of the perpetrator, i.e. 
whether such characteristics have had a decisive influence on the decision of 
the perpetrator to commit the crime. Furthermore, based on detected facts and 
established circumstances, relevant law enforcement bodies design criminalistic 
scenarios involving all elements relevant for the criminal event, which are based 
on all information of criminalistic value available at the time the scenarios are 
designed.  In order to come to the truth, operatives need to undertake appropriate 
activities to verify the possible criminalistic scenarios. In designing criminalistic 
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scenarios, operatives should apply at the same time criminal profiling in all its 
types, in order to determine the profile of the possible perpetrator of the crime, to 
establish a group of suspected persons and finally to find the perpetrator, based on 
available and detected information about the event.       

4.  CRIMINALISTIC CHARACTERISTICS OF HATE CRIMES 

According to Vodinelić (1985) the manner the crime has been perpetrated, as 
the first criminalistic characteristic, consists of and conditions the consistent pattern 
of operational and evidence information about the occurrence of the crime and as 
such, this element is necessary for the detection of the crime and of the perpetrator. 
In the case of hate crimes, the manner in which the crime has been perpetrated is 
of special importance because it could lead directly to the motive, will, intention 
and goal of the perpetrator. The specific manner of perpetration which derives 
from hatred, bias and rage that the perpetrator has, shows the specific form of 
his/her criminal activities pursued in order to practically fulfil his/her intentions. 
In this respect, the perpetrator has been harbouring such sentiments prior or at 
the moment of perpetration of the crime, and are result of some of the protected 
characteristic on the grounds of which the hate crime has been committed. 

The manner of perpetration (modus operandi) of hate crimes is a complex 
system covering activities of preparation for and committing the crime, then the 
immediate perpetrator and activities for covering up the committed crime. The 
modus operandi is determined by external conditions and factors, as well as by 
the psychological and other character features of the perpetrator, especially his/
her already acquired experience, age, degree of education, and other qualifications 
he/she possesses, which could be linked to the use of an appropriate arms, means 
or auxiliary objects in the given time and spatial conditions (Аlеksić, Škulić, & 
Žarković, 2004, pp. 197-198). All these elements linked to the modus operandi 
are also conditioned by the fact whether the hate crime is directed against a person 
or against a facility or property linked to the victim, i.e. whether it is a matter of 
a violent offense, offence against the property, etc. Considering that the modus 
operandi is part of the proving process, and represents an important evidentiary 
fact, it has a decisive significance from the criminalistic – operational viewpoint, 
since it makes the basis for designing possible scenarios, having at the same time 
an important impact on the direction, which the entire criminal procedure will take 
(Belkin, 1988, p. 175). In general terms, the main elements of hate crimes include 
violence against the victim. In the widest sense of the word, violence implies 
negative impact on the basic human needs, then violation of and threats against 
fundamental rights and freedoms, i.e. preventing or raising obstacles to their 
exercise and a threat of use of violence (Kambovski & Lazarova Trajkovska, 2012, 
p. 9). In this context, the division into physical and psychological violence is of 
great importance. Physical violence is an act of the perpetrator causing destruction, 
injury or damage to the object of violence in the form of death, injury (murder, 
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bodily injury), violent infringement upon freedoms and rights of other persons 
(rape, unlawful deprivation of freedom) or destruction or damaging material 
goods (damaging objects, destruction of public installations). The consequences 
of physical violence take the form of visible changes of the objective reality 
(death, bodily injury, etc.). Physiological (emotional) violence takes the form 
of a threat, intimidation, ill-treatment, blackmail, offending, humiliating, scorn, 
blaming or another action that causes psychological suffering of another person, 
which could escalate into a mental illness or psychological state of fear, insecurity, 
losing self-respect and losing the ability to independently adopt decisions  and act, 
dependency, which could become a relationship of slavery with the perpetrator 
or a similar psychological state of the victim of violence. The consequences of 
psychological violence most often are not visible, despite the fact that they represent 
a serious damage to the psychological and emotional state of the victim, while 
acts of abuse, offense, humiliating and similar acts usually mark the beginning 
of perpetration of serious forms of physical violence. Often times physical and 
physiological violence are combined into a single act of violence (this is the case 
of a rape: threat, actual use of physical force to overcome the resistance of the 
victim, etc.) In addition, physical violence against property could become a form 
of psychological violence against the owner of the property (for example, setting 
someone’s car on fire to intimidate the owner). The violence can also be aimed at 
causing a certain consequence, which in fact is the ultimate goal of the perpetrator 
(murder, injury, etc.) or it can be a means of reaching some other specific goal 
(robbery, rape, etc.). In addition to murder  and bodily injury, general forms of 
violent infringement of freedoms and rights and equal exercise of such rights  in 
the context of hate crimes are: sexual violence, which covers all forms of sexual 
harassment and duress, vandalism (destruction of objects), hooliganism (violent 
conduct at sport matches, rallies and other public events), xenophobia (violence 
against foreigners), abuse (bullying, intentional and continual infliction of pain 
and suffering upon another person), harassment in the work place (mobbing, work 
abuse, psychological and physical abuse and humiliation of another person with 
a view to damaging the reputation, dignity and integrity all over to removing that 
person from the work place).

The most often types of hate and bias motivated crime in the last several 
years in the Republic of Macedonia (Stojanovski, Iseni & Bogoevski, 2015) 
have been: attack, possession and use of illegal arms, damage to property, 
vandalism, threat, and violence. The incidents registered by the non-governmental 
sector (there are no official state statistics on these crimes) are related to crimes 
sanctioned under the Criminal Code. Most of the registered incidents involve 
bodily injury, violence, damage to property, threatening the security, participation 
in fights, inciting hatred, discord, and intolerance on national, racial, religious, 
or other discriminatory ground, endangerment with a dangerous object in fights 
or altercation, attack against an official person in the performance of security 
duties, desecration of graves. Very often, the committed hate crimes that have 
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been examined and registered by the Helsinki Committee for Human Rights of 
the Republic of Macedonia are incidents in which the activities undertaken by the 
perpetrators can qualify as two or more of the above referred to crimes.

The modus operandi could take the form of encouraging the perpetration of 
a hate crime. According to Article 23 of the Criminal Code of the Republic of 
Macedonia, “a person that instigates, with intent, another to committing a crime 
shall be punished as if he had perpetrated the crime himself.” Hence, the instigator 
undertakes only activities to instil awareness and will upon another person so that 
the person perpetrates some of the referred to crimes, which have constitutive 
elements amounting to hate crime. In this respect, the instigator has no contact 
with the victim, or with the means used to commit the crime. Therefore, material 
traces linked to the crime itself cannot be looked for with the instigator; the only 
evidence that could be looked for in this context would be evidence that proves that 
there has been communication between the instigator and the instigated person.  

The attendant circumstances of hate crimes are their important characteristics 
(second in the sequence), because they help understand, clarify and solve the 
criminal case. The attendant circumstances cover the entire situation of the 
committed crime, i.e. all circumstances under which the crime has been committed, 
such as territory, the climate, demographic and other specific features, as well as 
all other circumstances and conditions at the scene of the crime and at the time of 
the crime. The entirety of conditions which would support or would dismiss the 
crime are covered by the attendant circumstances as a characteristic of the crime, 
which is described in detail when making a report in the course of the investigation 
of the scene of the crime.  

According to information in hate crime cases examined by the Helsinki 
Committee for Human Rights of the Republic of Macedonia (Stojanovski, Iseni 
& Bogoevski, 2015) hate crimes usually occur in public places. Large number of 
incidents have happened on busses, near bus stops, in schoolyards, near schools 
(during or after classes) or against local offices of political parties. A large number 
of hate crimes have been committed as revenge or as a punishment for a previous 
incident, both by Macedonian and by Albanian young people. A very small number 
of incidents have been registered in the eastern part of the country. This perhaps is 
owed to the ethnic composition of the country, but a contributing factor could be 
the low rate of reporting hate crimes or lack of public awareness about hate crimes 
and about bias motivation. The most affected groups of the population are young 
people, then LGBTI people, which is owed to the fact that sexual orientation and 
gender identity are not well elaborated i.e. known as grounds for committing hate 
crimes.

The third characteristic of the crime are of course the traces of the crime. As 
a rule, the perpetration of a crime leaves traces, which can be found on the scene 
of the crime, then traces of the perpetrator and of course of the victim, which 
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further determine the criminal investigation with a view to proving the crime. 
Criminalistics considers that a trace of a crime (Vodinelić, 1985, p. 153) is any 
visible or invisible to the naked aye material change that has occurred on the 
scene of the crime, on the victim or the perpetrator relating to or in a situation 
of a crime being committed. In a delicate and complex procedure of establishing 
the material truth about hate crimes, traces are of great importance because of 
their strict objectivity, as opposed to the subjective nature of personal statements. 
Namely, statements of the indicted person and of witnesses are always featured 
with a high degree of subjectivity and are dependent on the psychological state of 
persons, which could result in modification of the real event in their statements. 
However, traces or “silent witnesses”, as criminalists call them, despite not telling 
the whole truth, they do tell nothing but the truth, as the famous French criminalist 
Locard has said. 

In the context of traces, it is important to underline that their value in the 
criminal procedure depends on their ability to solve the crime and to detect the 
perpetrator. In order that traces could be used for these purposes, they need to be 
linked to the crime, perpetrator, the victim and especially to the motive of hatred 
or bias of the perpetrator. Traces found on the scene of perpetration of violent 
crimes can serve to prove that a crime has been committed, can prove the place 
where the crime has occurred, the manner of perpetration and they can indicate 
and help establish the identity of the perpetrator. In respect of the victim, traces 
help establishes the manner in which the violence occurred, while traces of the 
contacts between the perpetrator and the victim help establish the manner in which 
a crime has been perpetrated.

One of the important elements of the system of criminalistic characteristics 
of crimes are non-material, “ideal” traces of the crime (Angeleski, 1993, p. 122) 
and these are the imprinted events in the consciousness of the subject, i.e. the 
statements of the perpetrator of the crime, his/her abetters and the statements 
of the victim of the crime, as well as statements of other witnesses. All these 
statements help establish the facts of the case, why exactly that victim has been 
chosen, the intention, the goal and motive of the perpetrator, helping to establish 
as well whether the perpetrator has harboured feelings of rage, hatred, bias, while 
shedding light on the entire event.

The entirety of features of the character of the perpetrator is especially 
important criminalistic characteristic of hate crimes. Knowing and studying the 
character of the perpetrator (Аlеksić, Škulić, & Žarković, 2004, pp. 173-174) 
is necessary for etiologic reasons, for the correct application of the principle of 
individualization in meting out the criminal sanction and the accomplishment of 
the correctional goal of the sanction. The studying of the character of perpetrators 
of these crimes should be done in all stages of the criminal procedure, because the 
personality, as it is well known, changes constantly and at certain stages of the 
criminal procedure or at a stage of execution of the criminal sanction it can undergo 
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important changes in terms of attitude, opinions and views of the committed crime 
and the victim. From the criminalistic - operational aspect, a very careful approach 
should be applied to examining the character of the perpetrator, his/her knowledge, 
skills, methods of work in committing and covering up the crime, his/her habits, 
views, character features, prejudices, bias, instances of aggressive conduct in the 
past, life style and psychological state, with a view to developing the best suited 
methods to detect, prove, resolve and prevent future cases of hate crime.

Certain persons in society have destructive, aggressive, and violent conduct 
and the causes for such conduct should be looked for in the persons themselves. 
The development of the person depends on features inherited from the parents 
(physical and character features), the environment in which the person develops 
(family, upbringing, emotional stability, etc.), material conditions and social 
security, external factors (the company the person keeps, deviant incidents and 
similar), mass media, the leisure time of the person, education, intelligence, 
character, temperament, emotions, etc. If such factors have a negative influence, 
the person will be inclined to have negative, asocial, criminal conduct. Some 
features of the perpetrator, primarily the psychological features, and the concrete 
psycho- social condition of the person at the moment of perpetration of the crime, 
can be recognized based on the manner and means employed for perpetration of the 
crime. Therefore, from the criminal law and criminalistic aspect, all that a person 
does or fails to do is the direct merit or deficiency of the personal psychological 
status and the specific life setting the person has found himself/herself.

By perpetrating some of the hate crimes, the perpetrator sends a powerful 
message to a certain group that its members are not wanted and are undesired and 
that they can expect similar violent attacks in the future. Thus, the perpetrator 
wants to instil fear, spread panic and insecurity among the members of the 
concerned group, so they fear him/her and renounce their belonging to the group. 
These characteristics of ontological nature, differentiate hate crimes from other 
crimes, and are therefore sometimes called “message crimes”. 

Hatred as a subjective characteristic of the perpetrator, which has prompted 
him/her to commit the crime, in the general sense, is defined as a sense of 
repulsiveness towards a person or an object or as “deep, lasting and strong 
sentiment which produces animosity, anger and hostility against a person, 
group or an object.“ Hence, hatred is a subjective element, motive, impulse to 
perpetrate violence against an individual or group of persons on grounds of their 
being different, i.e. on grounds of their belonging to a certain national, ethnic, 
religious, racial, social or other group. In the case of hate crimes the perpetrator 
acts having a specific motive, which is the specific subjective element of guilt or a 
motive, which enhances the degree of guilt. The crime of the perpetrator is aimed 
at inciting hatred against another person or group of persons on various grounds, 
being at the same time a goal in itself for the crime of the perpetrator. Hatred is a 
negative feeling of animosity, aversion, repulsiveness, or denial of another person, 
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based on prejudices relating to any differences between people and social groups, 
which grows into a strong aggressive internal impulse to violate the freedoms 
and rights of others because they belong to a certain social group. As different 
from the general feeling of hatred which can be behind numerous violent crimes 
(murder, bodily injury, etc. which are often committed because of hatred), in the 
case of “hate crimes” it is a matter of an aggressive feeling of animosity against 
the victim, which results in a certain prejudice, belief or attitude of the perpetrator 
of the crime that on its part has a wider social relevance. 

The perpetrator’s hatred can be linked to different reasons - indignation, 
jealousy, position of animosity towards an entire group, etc. As a negative 
emotional state, it can be directed against a group, but not against the individual 
who is a random or a selected victim of the crime. Hate crime can also occur when 
the perpetrator perhaps has feeling of compassion and pity towards the victim, or 
has no feelings at all, because he/she does not know the victim, yet the perpetrator 
is not able to overcome the feeling of hatred against the group to which the victim 
belongs. Therefore, the word “hatred” is often times interchanged with “bias”, as 
its synonym (OSCE/ODIHR, 2009).  The term “bias” has a wider meaning than 
the term “hate” and means an attitude towards another person, which is based on 
some form of prejudice about the characteristics of the person as a member of a 
certain group (bias crime, bias-motivated crime).

The examination of the character of the victim of a hate crime is the task of 
the youngest branch of criminology and criminalistics - victimology, the basis of 
which is examination of the personality of the victim of the crime (Milutinović, 
1981, p. 364). In the process of detecting and solving the hate crime, the victim is 
the first source of information who gives clues about the manner of perpetration 
of the crime, the attendant circumstances, the characteristics of the perpetrator, 
the previous relationship with the perpetrator and the motive. Such information is 
gathered by comprehensive research of the individual features of the victim, the 
victim’s belonging to a certain social group and his/her victimological (eventually 
contributing) conduct. The victim provides the most important information about 
the course of the event, the appearance of the perpetrator(s), their behaviour at the 
scene of the crime, into which direction they were headed after the event, etc.

The specific feature of hate crimes, which differentiates them from the rest of 
the crimes is the selection of the victim because the victim belongs to a certain social 
group or instrumentalizing the victim as a means to accomplish a further reaching 
goal, i.e. by choosing a certain victim as a representative of a group a message is 
sent to the entire group to which the victim belongs. The goal the perpetrator wants 
to achieve is to damage and violate not only the immediate victim, but also the 
group to which the individual victim belongs. In this respect, the consequences for 
the group are mainly of psychological nature, such as collective indignation, rage, 
fear, intimidation, sense of injustice, and humiliation and similar. However, it is 
likely that hate crime can also cause more grievous forms of intolerance, discord, 
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conflict, dispute, collective violence, revenge, even armed conflict, which can all 
produce irreparable damage to the entire society. 

5.  TACTICS OF COLLECTING EVIDENCE MATERIAL FOR PURPOSES 
OF DETECTION, CLARIFYING AND SOLVING CRIMES

Criminalistic – operational activities of law enforcement bodies (Аlеksić, 
Škulić, & Žarković, 2004, p. 216), primarily those of the police, representing a 
system of (non)procedural criminalistic methods and means (criminalistic control, 
criminalistic processing), are pursued with a view to detecting hate crimes, 
collecting information about the perpetrator, about his/her location, his/her links 
with the victim, finding and securing objects which potentially carry evidence 
material. The start of operational activities does not depend on the fulfilment of any 
formal conditions. Instead, operational activities are undertaken upon the initiative 
of the police or upon initiative of other institutions. The grounds for undertaking 
such activities are the reasonable grounds for suspicion that a hate crime has been 
committed, which is prosecuted ex officio. The operational activities undertaken 
have two basic characteristics: the first characteristics is that such activities are 
confidential, because such activities must always be pursued in line with the 
principle of keeping professional secrets, and the second characteristic is related to 
the limited number of entities that implement operational criminalistic activities, 
meaning the police.

Criminalistic control (Dzukleski, 2005, p. 13) as a system of organized and 
planed operational – tactical measures is undertaken with respect to this type 
of crimes in order to prevent events that incite, start or encourage intolerance, 
discord, flaring up a situation on grounds of discriminatory elements, preventing as 
well the reasons and consequences of such events. Such activities are undertaken 
whenever there is a general suspicion, i.e. general circumstantial evidence. Such 
preventive activities by the criminal police consists mainly of measures aimed at 
preventing the planning and perpetration of crimes by those persons for whom 
there may be prognosis that they will engage in criminal activities based on their 
activities relating to hate speech, flaring up of hatred, animosity, intolerance and 
discrimination. The specific activities consist of collecting reports and information 
that indicate a pre-criminal situation (organization, encouragement, calls for, 
preparation, and similar.)

In the context of general preventive work of the police, Articles 91 and 92 of 
the Rulebook on the Manner of Performance of Police Duties envisage that with a 
view to preventing the perpetration of crimes and misdemeanours, police officers 
undertake planned and organized measures to establish the reasons, which give 
rise to criminal and asocial conduct. In this regard, the phenomenological and 
manifest forms of criminal conduct are considered by their continual monitoring 
and analyzing, with a view to appropriately and effectively focusing the preventive 
activities. Considering the fact that there are specifically designed preventive 



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

148

activities depending on the object of protection (prevention of murders and violent 
crimes, property crime, economic crime, juvenile delinquency, etc.), and in light 
of the specific features of hate crimes and their bias motive, after such crimes 
have been incriminated in the Criminal Code, there should be specific preventive 
activities prescribed for this type of crimes, as well.

 Criminalistic processing (Koteski, 2010) as planned and focused operational 
activity, which starts with a certain hate or bias related criminal event or several 
events by collecting facts and information of evidentiary value, establishes whether 
there is a link between the suspect, the criminal event and the victim and whether 
the presumed causal link can be proven. If it starts with a specific person and not 
with an already known event, criminalistic processing has the goal of establishing 
whether the criminal activities of the person can be linked with or qualified as a 
hate crime and if there is such a link then facts and information are collected in this 
respect, i.e. the causal link is proven in criminalistic terms. Criminal processing 
consists of operational-tactical measures and investigative activities, which are 
applied after reasonable suspicions have been established that a certain person has 
committed the crime and a detailed investigation has started in order to collect 
evidence that will prove the guilt of the suspected person or which will exonerate 
the person as a suspect for the crime if the evidence proves so.

Operational – tactical measures (Angeleski, 2007, p. 12) as operational (non-
procedural) activities or entire operations (of criminalistic control and criminalistic 
processing) are undertaken in the process of detecting and proving  hate crimes 
in order to clarify the event, to detect and process  holders (signals, sources) of 
criminalistic - operational information and their contents (i.e. the form, quality 
and other characteristics of the information itself), while according to the content 
and significance for the detection and prevention of such events, these measures 
are of repressive and preventive character. By applying them police officers learn 
information about the preparation, planning, or perpetration of a certain criminal 
activity.  Thus, these measures make the essential work of the police in terms of 
repression of this type of crime, as well as in terms of detecting and preventing 
on-going or planned crimes, detecting and depriving of freedom the perpetrators, 
finding and securing the traces and objects used for the perpetration of the crime, 
which can serve as evidence, and collecting notifications and information that 
could be of use for a successful pursuance of the further criminal proceedings. 
Such measures need to be focused on the establishment of the circumstances under 
which the criminal activity took place, the motive for the crime and the reasons, 
conditions and causes that have had influence on the course of the event. Depending 
on the type of crime, i.e. whether it is a violent crime, murder, sexual, property or 
other type of crime, there are be different operational - tactical measures applied 
by operatives in solving the cases. The wide range of measures the police has 
available at this stage cover: collection of information from citizens, examining 
the criminal records, ambush, raid, blockade, use of service dogs, polygraph 
tests, search, etc. The detailed rules on their application are set forth in laws and 
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secondary legislation in this area: the Law on the Police, the Rulebook on the 
Manner of Performance of Police Duties, and the Law on Criminal Procedure and 
similar.  

Judicial instruments seen as a system of investigative (procedural) activities 
the main purpose of which is to establish the truth in a criminal procedure instituted 
against any crime are also used in the course of proving hate crimes. Investigative 
activities undertaken by the police after receiving a written order from a public 
prosecutor in the investigative procedure, in line with the Law on Criminal 
Procedure, are the following: search, provisional securing and impounding objects 
or property, examination of the suspect, examination of witnesses, use of expert 
witnesses, examination of the crime scene and reconstruction of the criminal 
event, and application of special investigative measures. All these measures help 
establish facts, information and evidence that prove (or disprove) a hate crime 
and help detect the perpetrator. Traces and objects found and which contain 
criminalistic information are secured, stored and can be used in a strictly defined 
procedure in line with criminalistic –investigation principles and standards and are 
evidence material used in criminal proceedings. 

In light of the above stated, in detecting and proving crimes of different 
types, law enforcement bodies, primarily the police, need to focus their detection 
activities on finding evidence that proves the existence of hate or bias as a motive 
for the perpetration of the crime. The reason for this is that many classical crimes 
can be perpetrated as a result of hatred, bias, animosity etc., and if operatives 
fail to examine the motive of the perpetrator then the consequence is that such 
crimes will not be recognized as hate crimes, and they will not be registered and 
qualified as hate crimes, and the perpetrator will not be ordered an appropriately 
stricter criminal punishment. Another specific feature is that in the processing 
of these crimes, i.e. in drafting the indictment, especially when elaborating 
the subjective side of the crime, the public prosecutor should especially single 
out the motive of hatred that has led the perpetrator to commit the crime. The 
existence of hatred, rage, indignation, animosity, bias and other characteristics of 
the psychological state of the perpetrator need to be corroborated with evidence 
collected in the that far investigation and which relates to the perpetrator (his/her 
life, personality, previous crimes, manner of conduct, how he/she has chosen the 
victim, etc), as well as to the crime (manner of perpetration, means by which the 
crime has been perpetrated, traces, the attendant circumstances) and to the victim 
(protected characteristics, belonging to a certain social group, (non)existence of 
links with the perpetrator, contributing conduct, etc.) At the end of the criminal 
proceedings, after the completion of all envisaged procedural activities, taking into 
consideration established facts and circumstances, the judge adopts an appropriate 
lawful and just judgment, by which the crime is comprehensively clarified, solved, 
and completed. 
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6.  CONCLUSION

Every crime may, but it does not have to be a hate crime. It all depends 
whether hatred, bias or discrimination of the victim on the grounds of the victim’s 
belonging to a certain social group are the underlying causes of the crime. Hence, 
the direct object of the crime is a person or property that is violated by a certain 
crime. However, the hate crime is also aimed against another important indirectly 
linked element and that is the integrity, dignity and other values of the social group 
to which the victim belongs and the values of which are the indirect object of 
the violation. In addition to having a direct victim, such crimes always have also 
an indirect victim, whose social status, interests, freedoms and rights have been 
violated or threatened and that is the social group to which the direct victim of the 
crime belongs.

As stated earlier in the section relating to the criminal law concept of hate 
crimes, in the Republic of Macedonia hate crimes have still not been incriminated 
as hate crimes, because the Criminal Code does not qualify them as such. The 
initiatives and debates organized under the influence of contemporary criminal law 
developments demand that hate crimes are incriminated with a view to providing 
more efficient protection of human rights and freedoms. Hence, it can be expected 
that in the near future hate crimes will be incorporated, i.e. incriminated in the 
Macedonian criminal law. This would facilitate collection and registering of 
verifiable statistics and other information about hate crimes, which will be useful in 
examining their phenomenology and how they are processed by law enforcement 
bodies in procedures for their detection, proving, and sanctioning. 

In this context, it is necessary to emphasize the need for direct participation 
of all bodies of the criminal law system, of the academic community, civil society, 
non-governmental organizations the main goal of which is protection of human 
rights and freedoms, and marginalized, minority and vulnerable groups in society 
and of other subjects in the process of drafting amendments to the legislation for 
fight against bias and hate motivated crime and for its prevention. The goal is to 
facilitate a consultative process, to encourage initiatives and debates about good 
practices and offer ideas and solutions for overcoming this problem. 

Despite the fact that this paper does not offer a more detailed analysis of the 
criminal law concept, based on the elaborated elements and aspects, it can be 
concluded that it would be most beneficial if a definition of hate crime is added 
to the Criminal Code in line with the concept of “combined motives”, while in 
meting out the sentences judges will establish if it is matter of hate crime and 
consequently order a stricter punishment. In this respect, the draft paragraph 
23 proposed to be added to Article 122 of the Criminal Code should be further 
elaborated, i.e. expanded in order to cover all discriminatory grounds.

The comparative analysis of legislation on hate crime leads to the conclusion 
that some criminal procedure legislations incorporate evidentiary standards 
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that facilitate the interpretation, investigation and the overall enforcement of 
the legislation. In some countries, there are guidelines, handbooks and other 
tools (standard operating procedures and rules) which define the elements and 
features of the grounds of which the police and public prosecutors can establish 
the bias indicators. It is of essential importance that such indicators are correctly 
determined, investigated and taken into consideration with a view to establishing 
whether a certain crime has been committed with a bias motive. Considering 
the fact that it is very likely that in the Republic of Macedonia hate crime will 
be incriminated, the possibility should be considered of introducing a system of 
induction and continual training for law enforcement bodies for more efficient 
identification, detection and proving of such crimes. 

The major problem, which results in difficulties in investigating hate crimes, 
is the problem of establishing the motive of the perpetrator of the crime. It is 
difficult to identify, detect and prove whether the perpetrator harbours hatred, 
rage, repulsiveness, animosity, indignation, prejudice, bias. If there is hatred, then 
there is hate crime and the perpetrator will be criminally liable for a hate crime and 
thus will be faced with a stricter criminal sanction; otherwise, the perpetrator will 
be held responsible for a general crime, which has the same constitutive elements, 
but lacks the element of hatred. On the other hand, despite the fact that there has 
been a real hate crime, it might very well happen that law enforcement bodies are 
not able to detect and prove the hate motive of the crime and consequently in the 
course of criminal proceedings the perpetrator will not receive the deserved more 
grievous sanction for the perpetrated crime. Therefore, in investigating all crimes, 
law enforcement bodies need to find all clues, which lead to establishing all facts 
and circumstances prior, during and after the perpetration of the crime, especially 
those linked with the motive, will, purpose and intention of the perpetrator, i.e. 
awareness of the perpetrator that he/she is committing a bias or hate based crime. 
Furthermore, the evidence collected at the scene of the crime is to help establish 
the link between the manner of perpetration of the crime with the motive and 
intention of the perpetrator.

Another difficulty in investigating this type of crime is the issue of providing 
evidence as to how the victim has been selected, randomly or intentionally, i.e. 
whether at the time of perpetration of the crime the perpetrator knew that the 
victim belongs to a certain social group possessing protected characteristics. In 
case the perpetrator has had no knowledge of which group the victim belongs to 
that means he/she has not perpetrated the crime incited by bias or hate, but has had 
other motives. Therefore, law enforcement bodies must thoroughly examine the 
personality and character of the perpetrator from all aspects and it is recommended 
to monitor the perpetrator’s post-delictum conduct, in order to see whether there 
are any indications leading to the motive or intention, which become evident after 
the crime has been perpetrated. 
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The cooperation of law enforcement bodies (of the police) with citizens, who 
are the greatest source of information, is of special importance in the process of 
detection and proving this type of crime. In this context, there should be activities 
undertaken in the future to raise the awareness of citizens and especially of 
marginalized groups and to encourage them to report the planning, incitement 
or the existence of this type of crime and to report any related information. The 
pursued goal is that law enforcement bodies could successfully solve and process 
the crime, which on its part will ensure timely and efficient investigation and 
prosecution of hate crimes, particularly by taking into consideration the bias 
motives that have prompted the perpetrator to commit the crime.
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MAPPING OBSTACLES IN PROCESSING HATE CRIMES 
IN  THE REPUBLIC OF MACEDONIA

Atanas Georgievski1

ABSTRACT

In the past few years the country has undertaken a series of actions to improve 
the effectiveness of processing hate crimes, but despite this progress, there is an 
evident lack of implementation of legal provisions and appropriate response of the 
criminal justice system, as well as lack of appropriate mechanisms for registering 
hate crimes. Therefore, the purpose of this paper is to identify the problems and 
obstacles in the processing of hate crimes, but also to offer recommendations and 
tools to overcome them.

The methodology used in this paper relies on the simulation of real case 
studies of hate crimes. A brief overview  of  relevant  legislation  is  presented,  
and  also  the  author  has  conducted  short interviews with police officers, 
prosecutors, judges, lawyers and civil society representatives working on this 
issue.

The main limiting factors of this research are the relatively new legislation 
contained in the Criminal Code and the Law on the Determination of the Type 
and Duration of the Sentence, the modest domestic case law with appropriately 
investigated bias motivated crimes, which leads to very small number of judgements 
in cases in which hate crime has been established.

Based on the analysis in the paper and the identification of the problems, the 
author proposes conclusions related to particular amendments and improvements 
of the system. The general conclusion refers to the adoption of the proposed 
amendments to the Criminal Code, then to the establishment of an effective system 
of recording and monitoring of hate crime incidents and strengthening the capacity 
of law enforcement officers, prosecutors, judges and lawyers in bias motivated 
crimes, having in mind the general message that is sent to society with this type 
of crimes.

Therefore, the author believes that the justification of this paper derives from 
locating system problems and giving clear guidance and recommendations to 
overcome obstacles in processing hate crimes.

Keywords: hate crime, mapping, case studies, identification of problems.

1 Atanas Georgievski is Attorney at Law, Academy for Judges and Public Prosecutors of Republic of 
Macedonia.  E-mail: atanas.georgievski@gmail.com
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1.  MAPPING DESCRIPTION AND GOALS

In the last several years, the Pavel Shatev Academy for Judges and Public 
Prosecutors, together with the Organization for Security and Co-operation in Europe 
Mission in Skopje [OSCE], has been implementing a Project for strengthening the 
capacities of national judges and public prosecutors for hate crimes, and for raising 
awareness about such crimes.  In addition, the OSCE Mission in Skopje has worked 
together with the Ministry of the Interior on trainings for police officers and on the 
introduction of effective tools for recording complaints against hate or prejudice 
based crimes. All these activities have gained on their importance following the 
adoption of the amendments to the Criminal Code of the Republic of Macedonia 
in February 2014, when paragraph 5 of Article 39 was amended. Thus, when 
considering the aggravating circumstances of a case in meting out the sentence, the 
court is to take due account whether the crime has been committed on the grounds 
of any protected characteristic of the victim/ damaged party, i.e. whether the crime 
has been motivated by hate or  prejudice held by the perpetrator. This amendment 
introduced more protected characteristics, introducing as well the concept of an 
open-ended list of protected characteristics, the same as in the civil Law on the 
Prevention of and Protection against Discrimination.

Despite such progress, in the country and in most countries of Southeast 
Europe there is an evident lack of implementation of pertinent legal provisions, 
with still lacking efficient mechanisms for recording hate crimes, especially in 
procedures with the Ministry of the Interior and Public Prosecutors’ Offices. If 
we take into consideration the sometimes complex procedural prerequisites and 
conditions, it becomes clear that the protection and fight against such types of 
crimes become more and more difficult, assuming a marginal position as compared 
to other preventive mechanisms focused on other “regular” crimes. Such obstacles 
to the effective processing of hate crimes are present not only in the early stages 
of reporting, registering and recording of such cases, but are also present in the 
investigative procedure, which is the most important tool in the entire proceedings, 
obstacles consequently being present also in filing an indictment against the 
perpetrator, in court proceedings, over to the stage of meting out and pronouncing 
an appropriate sanction.

In light of such a prevailing situation, the purpose of this mapping exercise 
is to identify real problems and obstacles in processing hate crimes, and to 
propose recommendations and instruments for their overcoming, whether through 
interventions to applicable laws, or through practical implementation of relevant 
laws and secondary legislation. In other words, this exercise identifies legal 
obstacles, both from the substantive and procedural viewpoint, determining as well 
obstacles, or problems deriving from secondary legislation, as well as potential 
obstacles to the implementation of relevant hate crime related legal provisions.
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Furthermore, in the context of OSCE Office for Democratic Institutions and 
Human Rights [ODIHR] countries, it would be useful to make a comparative 
analysis of national problems in individual countries so that “regional disputable 
issues” could be identified, while the development of an appropriate and successfully 
implemented methodology of mapping the performances of the system against hate 
crime is of no lesser importance, considering that such mapping could be utilized 
by other Southeast European countries and other ODIHR countries. The following 
section explains the methods employed in the mapping.

2.  METHODOLOGY

The methodology used in this mapping exercise in its essence relies on 
examination of four real case studies of hate crimes. However, in order to make the 
exercise and the prepared material more comprehensible for practitioners in other 
potential beneficiary countries, it was decided that before describing and elaborating 
the case studies, a brief review is presented of applicable provisions of the Criminal 
Code (of the general and special provisions), of the Law on the Determination of 
the Type and Duration of the Sentence, as well as a review of specific provisions 
contained in certain laws, such the Law on the Organization of Sport Matches and 
the Law on the Prevention of Violence and Indecent Conduct at Sport Matches. In 
addition, this section will also present a review of the concept of trainings which 
have been organized by the Academy with a view to successfully preparing judges 
and public prosecutors to process crimes motivated by prejudices or hate, as well as 
a review of trainings for police officers organized in pursuance with the TACHLE 
Program. There will be also a short presentation of the tool called “Red button” 
recently introduced in police stations. At the end of the this introductory informative 
section there is a brief elaboration of the possibilities offered by the Automated 
Information System for Management of Court Cases [AKMIS], as well as of the 
options offered by the new software designed for the needs of Public Prosecutors’ 
Offices, which are directly related to the recording and monitoring of hate crimes.

In the context of the case studies, despite the fact it was first envisaged that 
some of them are set up as hypothetical cases, it was decided that all case studies 
presented in this paper be real case studies, i.e. cases from the every day practice, 
regardless of the fact whether they have been already processed, or are pending or 
have been closed with a final court judgment. For the purposes of this paper, first 
all facts and circumstances of the case will be described, and then there will be 
presentation as to how the cases are to be processed  under the criminal law system, 
starting with the drafting of an official note, police report, noting the constitutive 
elements of the hate crime, the investigation and identification, the filing of criminal 
charges, investigative procedure, preparing the indictment and its filing with the 
court, all the way to producing evidence in court proceedings about the motives 
of the perpetrated crime, establishment of guilt and sentencing of the perpetrator.
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For the purposes of this exercise and in relation to the simulation of the 
processing of the selected cases, there were meetings held, i.e. short interviews with 
police officers, public prosecutors, judges, defence lawyers and representatives of 
the civil sector and of organizations that work with or represent victims of this type 
of crime.

At the end, after the analysis of the cases, the most often encountered problems 
in processing hate crimes are identified and recommendations are given for the 
improvement of the on-going situation with a view to more effective dealing with 
such crimes, especially taking into consideration the general prevention and the 
protection of the wider social interest in the context of the multi-cultural character 
of the country.

3. REVIEW OF PERTINENT DOMESTIC LEGISLATION

Article 9 of the Constitution of the Republic of Macedonia has a blanket clause 
on equality, envisaging that citizens of the Republic of Macedonia are equal in their 
freedoms and rights, regardless of sex, race, colour of skin, national and social 
origin, political and religious beliefs, property and social status.  In the hate crime 
context, equality means that everybody has the right to equal protection before 
the law as stated by the European Court of Human Rights in the case of Angelova 
and Iliev.2 Article 9 does not envisage a closed list of protected characteristics 
because in pursuance with the monistic system of accepting international treaties, 
upon their ratification, such treaties become an integral part of the national legal 
system and consequently protection is provided for every right guaranteed under the 
Constitution or a ratified international treaty.

However, as it can be expected when it comes to hate crimes, i.e. hate or 
prejudice motivated crimes, the main piece of national legislation to be analyzed 
is the Criminal Code. Yet, provisions of importance for the this mapping exercise 
can also be found in the Law on the Determination of the Type and Duration of the 
Sentence, and in the Law for the Prevention of Violence and Indecent Conduct at 
Sport Matches.

In the context of the Criminal Code, the already mentioned amendment to 
Article 39 in the general provisions Section of the Code has made a significant 
contribution. Hence, paragraph 5 of Article 39 stipulates that 

“While meting out the sentence, the court shall particularly take into 
consideration if the crime was committed against a person or group of persons 
or property, directly or indirectly, due to his or their sex, race, colour of skin, 
gender, belonging to a marginalized group, ethnic affiliation, language, nationality, 
social origin, religion or religious conviction, other types of conviction, education, 

2 Angelova and Iliev versus Bulgaria, Judgment of the European Court of Human Rights, 26 July 
2007.
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political affiliation, personal and social status, mental or physical disability, age, 
family or marital status, property status, health conditions or any other grounds as 
set forth in law or in ratified international treaty.”

In the absence of an explicit definition of hate crime, this provision prescribes a 
duty, serving at the same time as a motive for investigative bodies, prosecutors and 
for judges to consider whether in a specific case the crime has been committed against 
a person or group of persons or against property because of a protected characteristic 
as referred to in the said paragraph or on any other grounds set forth under law or 
ratified international treaty. This has been underlined in the majority of evaluations 
following trainings on hate crime organized for judges and public prosecutors.

Similarly to the civil Law on the Prevention of and Protection against 
Discrimination, this Article refers to 19 grounds that are individually stated, yet 
not limiting their number, making a so called open-ended list of grounds that can 
be found in other domestic laws or in ratified international treaties. Such is the case 
with the protected characteristic of sexual orientation, which although not explicitly 
mentioned in the list of grounds and despite the attempts to treat this characteristic 
under the grounds of belonging to a marginalized group, (which is not adequate 
according to the Guidelines on Grounds for Discrimination3)  represents a protected 
characteristic upon which the domestic equality body i.e. the Commission for 
Protection against Discrimination has already undertaken relevant procedures.

In the context of specific provisions of the Criminal Code, there are certain 
crimes the predicate elements of which require the existence of a hate motive or 
produce the consequence of spreading religious, racial, or other type of intolerance. 
This applies to the crime of “Murder” under Article 123. Thus, paragraph 2, item 4 
of this Article stipulates a prison sentence of at least 10 years if a person takes the 
life of another for self-interest, because of committing or covering up some other 
crime, for ruthless revenge or for other low motives. Article 137 relates to violation 
of equality of citizens and prohibits deprivation of or limiting of rights set forth 
under the Constitution and ratified international treaties on the grounds of gender, 
race, colour of skin, national and social origin, political and religious belief, wealth 
and social position, the language or other personal characteristics or circumstance. 
Paragraph 4 of Article 144 punishes the endangerment of the safety and the making 
of threats against a person by using an information system on grounds of that person’s 
national, ethnic, racial or religious background. Furthermore, a characteristic crime 
sanctioned in the special sections of the Criminal Code is Causing national, racial or 
religious hate, discord and intolerance, under Article 319, which stipulates a prison 
sentence of one to five years for a person who by force, mistreatment, endangering 
the security, ridicule of the national, ethnic or religious symbols, by damaging other 
people’s objects, by desecration of monuments, graves, or in some other manner 
causes or incites national, racial or religious hate, discord or intolerance.

3 See more: Kotevska, B. (2013). Vodič zа osnove diskriminаciјe. OEBS Mission to Skopje.
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In conclusion, another three characteristic provisions of the special section of 
the Criminal Code should be mentioned and these are provisions relating to Crimes 
against Humanity and International Law, i.e. Article 403 that defines the crime of 
Genocide and paragraph 2 of Article 407-a, which prohibits negation, minimizing, 
approval or the justification of crimes against humanity and international law, 
qualifying the crime as a more serious form of crime if it has been perpetrated 
with the intention of inciting hate, discrimination or violence against a person or 
group of persons due to their national, ethnic or racial origin or religion. These are 
characteristic provisions since despite the fact that war crimes are often prejudice 
based, considering that war crimes are also a violation of international law and 
affect the entire international community, they are not covered by the category 
of hate crimes. Most often war crimes are processed by international or special 
tribunals. Another feature that differentiates them is that in the context of certain 
war crimes it is necessary to provide proof of a special intention (for example 
as regards genocide it is necessary to prove the intention to partially or entirely 
exterminate the group which is the object of the attack) in addition to providing 
proof of prejudices, which prompt the perpetration of the hate crime. The last 
series of incriminations is contained in Article 417 - Racial or other discrimination, 
which prohibits violation of fundamental human rights and freedoms recognized by 
the international community on the grounds of differences in race, colour of skin, 
nationality or ethnic belonging, while paragraph 3 of the same Article prohibits 
spreading ideas of superiority of one race over another or promoting racial hatred 
or incitement to racial discrimination. These incriminations are specific in their 
substance and have therefore been included in this mapping, despite the fact that 
official statistics have not recorded a single case of such crimes.

The Law on the Determination of the Type and Duration of the Sentence 
regulates the meting of the type and length of the sentence, then the bargaining 
on the type and duration of the sentence between the public prosecutor and the 
indicted person and the establishment, the composition, mandate and competence 
of the Commission for Harmonization of the Penal Policy. However, in terms of 
hate crimes, the author considers that barging should be limited only to the more 
severe punishment stipulated for the perpetrator due to aggravating circumstances 
set forth under Article 39,  paragraph 5 of the Criminal Code and should in no case 
cover the basic punishment stipulated for the specific crime in question. This would 
enable applying more severe sanctions, which on its part is one of the instruments 
for prevention of this type of crime, without violating the right to plea-bargaining 
in pursuance with the new concept integrated in the Law on Criminal Procedure.

In meting out the sentence, aggravating or alleviating circumstances are taken 
into consideration by adding or subtracting points, while the starting basis is the 
mean value of the set forth sentence in each vertical category in line with the Table 
presented in Addendum No. 1, which is an integral part of the said Law.
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The aggravating or alleviating circumstances which impact the duration of the 
sentence are divided in the following groups: degree of criminal liability, motive 
of the crime, the intensity of the endangerment or of the violation of the protected 
goods, circumstances under which the crime has been committed, contribution of 
the victim to the perpetration of the crime, the character i.e. the former life of he 
perpetrator, the personal situation and conduct after the perpetration of the crime, 
other circumstances related to the character of the perpetrator and whether his/
her previous crimes are of the same type as the newly committed crime, the issue 
whether previous and new crimes have been committed with the same motive, 
the time that has elapsed since the last court judgment, i.e. the already served or 
pardoned part of the sentence. The list of aggravating or alleviating circumstances 
under which the crime has been committed contains points allocated for each 
circumstance individually in the Table contained in Addendum No. 2 which is an 
integral part of the said Law.

In this respect, the author would like to paint out an evident inconsistency. 
Hence, under the category of “motive of the perpetrated crime”, motives such as 
national, religious and racial hatred, as aggravating circumstances, are allocated 
8 points, while other types of hatred on the grounds of gender, age, sexual 
orientation, disability and similar are allocated 6 points. Perhaps the intention of 
the legislator was to add more weight to the first mentioned three grounds, taking 
into consideration the multi-ethnic composition of the country and the different 
religions. However, the is no logic in “degrading” or considering the circumstances 
less aggravating if the crime has been committed on the grounds of some of other 
protected characteristic of the victim- the damaged party, such as gender, age, 
sexual orientation or physical or mental disability.

The Law on the Prevention of Violence and Indecent Conduct at Sport Matches 
regulates issues of violence and inappropriate conduct at sport matches and 
envisages measures for their prevention, as well as measures to ensure the safety of 
spectators, competitors and other participants in sport matches, prescribing as well 
obligations for organizers of sport matches and defining the competences of bodies 
in charge of implementing of the set forth measures.

According to Article 3 of this Law, violence and indecent conduct at sport 
matches shall inter alia apply to brining in and hoisting banners, flags and other 
items containing text, images, signs or other markings, and chanting songs or 
messages, which cause or incite hatred or violence on grounds of racial, national or 
religious affiliation or on grounds of other characteristics.

Article 7 of the same Law defines obligations for organizers of sport matches. 
Hence, organizers are obliged to provide security staff for the match, who inter 
alia are responsible to prevent bringing in banners and markings that incite racial, 
national, religious or other intolerance, being also responsible to warn and remove 
spectators who by chanting songs or offensive messages could cause or incite hatred 
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on grounds of racial, national, or religious affiliation, and to warn and remove 
spectators whose indecent conduct could cause violence at the sport match.

The violation of these provisions gives rise of misdemeanour sanctions and 
punishments both for the perpetrators of the incidents and for the sport clubs or 
organizers of sport matches.

4.  TRAININGS FOR JUDGES AND PUBLIC PROSECUTORS AND THE 
TACHLE PROGRAM FOR POLICE OFFICERS

As of the end of 2012 until presently, in cooperation with the OSCE Mission 
in Skopje, the Academy for Judges and Public Prosecutors, has been working hard 
preparing judges and public prosecutors and preparing quality educators and a 
potential team of trainers on the issue of prejudice motivated crimes.

In 2013 and in 2014 several events were organized as part of the annual training 
program of the Academy. First, there was training of trainers conducted by a team 
composed of experts of the Academy and of the OSCE Mission, domestic and 
international trainers, having an extensive experience on this issue. Furthermore, in 
2013 and in 2014 there were four cascade two-day trainings for each of the circuits of 
appellate courts, covering more than 80 participants annually. In 2014, in addition to 
these trainings, there were additional trainings organized for trainers at the Academy. 
The main purpose of these events was to raise the awareness of domestic judges 
and prosecutors and to prompt their understanding of the concept of hate crimes in 
accordance with relevant international documents and standards, to which the country 
has subscribed by becoming a Party to the European Human Rights Convention. Of 
course, the trainings covered the issue of application of relevant national legislation. 
Hence, the focus of the 2014 trainings was on the amendments to paragraph 5 of 
Article 39 of the Criminal Code, which entered into force in February this year.

In the second half of 2015, or more precisely in the period from September to 
November, there was a consultative session organized for the team of 12 educators in 
order to introduce them to the latest OSCE/ODIHR recommendations and documents, 
and to offer them a refreshment course on the program for cascade trainings for each 
circuit of appellate courts. The total number of participants in the 2015 trainings was 
close to 80 participates, mainly criminal law judges and public prosecutors, but also 
professional staff at courts and public prosecutors’ offices working on such cases.

Furthermore, in 2015, in cooperation with the OSCE/ODIHR, the Ministry 
of the Interior of the Republic of Macedonia started implementing the TACHLE 
Program of trainings on hate crimes for police officers. A total number of 50 police 
officers from managerial ranks at Sectors for Internal Affairs and from the Training 
Centre of the Ministry of the Interior attended the trainings.

The training plans for 2016 include organization of cascade trainings for the 
entire police staff in order to prompt a more systematic approach and to encourage 
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changes in the attitude of police officers regarding hate crimes and hate speech. The 
purpose of the trainings is to raise the awareness of police officers about the necessity 
of properly recording hate crimes, and about the necessity of recognizing indicators 
of potential hate crimes.

5.  RECORDING OF HATE CRIMES AT THE MINISTRY OF THE 
INTERIOR, PUBLIC PROSECUTORS’ OFFICES AND COURTS 

One of the most important tools of an effective system for fight against hate 
crimes is the system of recording hate crimes and their perpetrators. Therefore, this 
section of the paper will present a brief review of possibilities and tools to this end 
that are currently available to in-line institutions.

In 2015, the Ministry of the Interior promoted and introduced an application 
called Red Button the purpose of which is to encourage citizens to report hate 
crimes or violence. There is a possibility that crimes are reported by victims 
themselves or by another person on their behalf. The application requires to fill in 
data about the victim, data about a person that the victim trusts, description of the 
event, if the event took place on the Internet, data about the WebPages on which 
the incident happened and other useful information. One deficiency that needs to 
be underlined is the lack of harmonization of this application with the amendments 
to paragraph 5 of Article 39 of the Criminal Code of the Republic of Macedonia 
adopted in February 2014.

It could not be said that the application is used as much as expected. Hence, as 
of the day of its introduction until 15 July 2915, 7 cases of hate speech were reported, 
of which half were related to hate speech on social networks as tools used to spread 
hatred. On-line complaints do not contain substantive data and information, but 
despite this, relevant services examine the contents of the complaints. It is evident 
that better promotional activities are needed, being also necessary to raise the public 
awareness about the usefulness of the application, which in fact facilitates greater 
level of pro-active work on this issue by the police.

However, it should be underlined that the Ministry of the Interior does not keep 
separate records of reported crimes perpetrated on grounds of any of the protected 
characteristics set forth under paragraph 5 of Article 39 of the Criminal Code. Hate 
crimes are recorded as part of the overall records of crimes that are investigated ex 
officio or upon a civil law complaint.

Following the entry into force of the new Law on Criminal Procedure, the Public 
Prosecutor’s Office was given a completely new role in the criminal procedure. 
Such  a new role required better equipping of the Public Prosecutor’s Office and the 
design of new software tools that would enable Public Prosecutors facilitated access 
to relevant information, as well as a fast link to the Automated Information System 
for Management of Court Cases. Major part of the new software applications are 
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already in use, such as the system of recording cases, case management, hearing 
parties and witnesses, which facilitates the every day practical work of Public 
Prosecutors. At this stage, there are activities underway on the second part of the 
software application that will enable inter-connectivity with courts.

In terms of recording and monitoring hate crimes, the new software application 
offers the possibility of using the so called “Radio Button”, which enables Public 
Prosecutors to mark crimes, i.e. indictments and petitions filed against perpetrators 
who have committed crimes on the grounds of prejudices or on grounds of a 
protected characteristic of the victim.

At the time this paper was prepared, no official information could be found as 
to whether and how often this tool has been used to record hate crimes at Public 
Prosecutor’s Offices, which means that this tool is still not implemented in the 
practice.

As regards courts, for several years now they have been successfully using the 
AKMIS - a system for electronic case management. The system offers possibilities 
of recording, selecting and searching court judgments according to the grounds 
or according to the type of the crime perpetrated (in criminal courts), and to mark 
all judgments relating to hate crimes, i.e. cases in which courts have established 
that the crime has been committed on basis of hate, prejudice or on grounds of a 
protected characteristic of the victim. Despite such a possibility, it is still not clear 
whether the system is able to register the protected characteristic on the grounds 
of which the crime has been committed, or whether the system just registers that 
paragraph 5 of Article 39 of the Criminal Code has been applied.

However, according to the positioning of courts under the new Law on Criminal 
Procedure, the activities for proving the motives must start as early as the receipt of 
the complaint by the Ministry of the Interior and continues over to the procedures 
pursued by the Public Prosecutor’s Office. Hence, in such a system set-up, the court 
records in this context will reflect the records kept by Public Prosecutors’ Offices.

There cannot be satisfaction with the real recorded number of officially 
processed and completed cases of hate crime. However, it can be said that practical 
tools and preconditions have been ensured in each of the in-line institutions enabling 
them to successfully keep proper records of hate crimes.

6.  CASE STUDIES 

The purpose of this section of the paper is to utilize real cases from the practice 
to demonstrate how such cases should be “moving through” the system of court 
protection, i.e. to demonstrate what each of the in-line institutions are to undertake 
in a specific case and whether such activities have been indeed undertaken by 
institutions. Hence, the following are studies of four real cases that occurred in the 
Republic of Macedonia in 2013 and in 2014.
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6.1. Young Man stabbed on the Day of Celebration of the Albanian Flag

On the Day of Celebration of the Albanian Flag, near the Skenderbeg Square, a 
20-year-old Albanian was stabbed several times with a sharp object.

Thus, the unknown perpetrator or perpetrators have potentially committed a 
number of crimes, such as Act of violence (Article 386), Grave body injury (Article 
131) and Threatening with a dangerous instrument during a brawl or a quarrel 
(Article 133).

In this incident, the prejudice motive is the ethnic affiliation or the language of 
the victim, while the prejudice indicators are the following:

1. The nature of the incident - The incident has elements of violence; 
2. Location- The incident happened in public, at the Skenderbeg Square, 

before the eyes of number of passers-by or citizens who found themselves 
at the time of the incident at the Square;

3. Time- The incident took place on the Day of Celebration of the Albanian 
Flag;

4. Pattern of previous incidents- This is the third consecutive case of stabbing 
young people in the last three years taking place on the Day of Celebration 
of the Albanian Flag.  

Response by in-line authorities: The Ministry of the Interior replied to the Request 
for information of public character sent by the Helsinki Committee saying that the 
Ministry was undertaking all required measures to fully clarify the case.

6.1.1.  Obligations and activities to be undertaken by the Ministry of  
 the Interior of the Republic of Macedonia

In this case, police officers are to investigate the motives of such actions by 
the perpetrators, and they are to make efforts to promptly and efficiently find and 
identify all or at lest some of the perpetrators; they are also to prepare a report of 
the investigation, which will clearly and unequivocally state that the victim was 
attacked because of his ethnic affiliation exactly on the Day of Celebration of the 
Albanian Flag and that the incident took place in public, at the Skenderbeg Square. 
Furthermore, police officers need to take the statement of the victim, document his 
account of the incident, and investigate if perhaps there were other motives for the 
perpetration of the crime. In addition, one of the most important obligations of the 
Ministry of the Interior is to secure all evidence from the scene of the crime and 
to provide witnesses that could be useful for the Public Prosecutor in the further 
procedure and who could be called before the competent court in the later stages 
of the case. Furthermore, it needs be underlined that every police station should 
obligatorily keep records of and have a register of perpetrators of hate crimes, this 
being an important element in the chain of evidence regarding prejudice based 
crimes.
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6.1.2.  Obligations and activities to be undertaken by the competent   
 Public Prosecutor’s Office

According to the new concept of the Law on Criminal Procedure, the Public 
Prosecutor’s Office leads the investigative procedure and has competence of 
issuing orders to the justice police (police officers) to undertake specific activities 
and apply measures necessary for a successful investigation and for collection of 
necessary evidence. In this specific case, the Public Prosecutor should assess the 
allegations stated in the police report and the collected evidence, and to examine 
the wider social context and rate of perpetration of such crimes, i.e. such crimes 
are repeated every year on the same day, offering proper arguments in this respect 
in the indictment that would be filed in this case. The indictment should contain 
all previously mentioned required elements regarding the protected characteristic 
of the victim, the place where the crime was perpetrated, explicitly requiring that 
perpetrators are convicted of their crimes with a stricter sentence considering that 
they had perpetrated the crime on grounds of one of the protected characteristics 
of the victim, as stated in Article 39, paragraph 5 of the Criminal Code of the 
Republic of Macedonia. From the procedural viewpoint, the Public Prosecutor is 
to examine and process all evidence and take statements from the person indicted, 
witnesses and from the damaged party, i.e. the victim of the prejudice motivated 
incident. In addition, if necessary, the Public Prosecutor may take statements from 
the community, from people having residence close to the place where the incident 
took place and to check whether there are some public messages, graffiti and 
similar which incite and spread ethnic hatred against the Albanian community, or 
are derisive and deny the Albanian flag and search for any other evidence in support 
the claim that this was a crime, which results from hatred or prejudice against the 
ethnic affiliation of the victim.

6.1.3.  Obligations of the judge and parties to the court proceedings

Considering the lack of a clear definition of hate crimes, the judge is to focus 
on the motives of the crime, and assess the statement and the manner of conduct of 
the person indicted, although not always perpetrators of hate crimes have the same 
attitude and conduct as in the preliminary procedure. Often times, as advised by their 
defence lawyers they change their statements and deny that they have committed the 
crime on the grounds of a protected characteristic of the damaged party. Therefore, 
the court must focus on proposed and produced evidence and establish correctly 
the motives of the crime and, applying Article 39, paragraph 5 of the Criminal 
Code of the Republic of Macedonia order a stricter punishment for the perpetrator. 
This means that in meting out the sentence the judge is to appropriately apply the 
Law on the Determination of the Type and Duration of the Sentence, i.e. in light 
of all circumstances of the case, the judge is to add negative points because of the 
motives of the crime.

In this context, it should be underlined that the court is obliged to hear the 
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damaged party, taking his statement as evidence, being also obliged to assess the 
victim’s allegations and views about the critical event and his perception of the 
perpetrator, or in this case the attacker or attackers. Often times, the damages party, 
or the victim is the only one that has heard and that can testify as a witness to the 
statements made by perpetrators at the time of perpetration of the crime, which 
on its part is of essential importance in establishing the motives for the crime. In 
this regard, lawyers representing the damaged party need to be prepared for this 
type of proceedings and support the Public Prosecutor in proving the guilt of the 
perpetrator and the need for stricter punishment.

6.2. The LGBTI Community was attacked in the Old Bazaar in Skopje

In the course of the celebration of the second anniversary of the LGBTI Support 
Centre, a group of about 40 masked perpetrators ran towards the café called “Damar” 
and threw stones at the café, with 60 people in it. During the attack, two of the café 
clients were in front of the café, so the group of attackers started hitting them with 
glass bottles and feasts, shouting that they “need to go away” and that “there is no 
room for faggots in the Old Bazaar”. Several of the clients in the café sustained minor 
injuries, i.e. cuts from the broken glass.

By perpetrating such actions the suspects and instigators of this incident 
perpetrated a number of crimes such as Bodily injury (Article 130), Damage to 
objects of others (Article 243), Act of violence (Article 386), Endangering security 
(Article 144), and Threatening with a dangerous instrument during a brawl or a 
quarrel (Article 133). 

The bias motive in this incident is sexual orientation and sexual identity, while 
in addition to announcements of and calls for violence on social networks and calls 
by public personalities, the following are other bias indicator in this incident:

1. The differences between the perpetrator and victim - In the course of 
the incident, the victims were engaged in an activity for promotion and 
celebration of their culture, sexual orientation, gender identity, celebrating 
the second anniversary of the establishment of the LGBTI Support Centre;

2. Comments - The perpetrators shouted offensive and threatening words 
against the community to which the victims belong;

3. Pattern of previous incidents - This incident is the sixth attack against 
the LGBTI community and its activities in the Old Bazaar in the first two 
years of the work of the Support Centre. The five previous incidents were 
attacks against the seat of the LGBTI Support Centre;

4. The nature of the incident - The incident has elements of violence; 
5. Location - The incident took place in public, of all the cafés it was only 

the Damar café that was attacked exactly that night, although this café has 
been working without any problems and incidents for several years now;

6. There are no other known motives for the crimes.
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Response by the competent authorities: The Ministry of the Interior replied to 
the Request for information of public character sent by the Helsinki Committee 
saying that a Report was made of a receipt of criminal charges against unknown 
perpetrator(s) for the crime of violence. The reply does not contain any information 
about the possible motive of the crime.

6.2.1.  Obligations and activities to be undertaken by the Ministry of  
 the Interior of the Republic of Macedonia

In this case, police officers need to work on the fast and efficient finding and 
identification of all or some of the perpetrators, and then they need to focus on preparing 
a quality police report about the event, in which the motive and circumstances under 
which the crimes was perpetrated will be stressed;  it is necessary to primarily 
underline that it was a matter of a celebration of the second anniversary of the opening 
of the LGBTI Support Centre, that this was the sixth consecutive attack in two years, 
that the Damar café was the only attacked  establishment that night, despite the fact 
that the other clubs and cafés in the Old Bazaar were all working; the messages 
and the conduct of the perpetrators need to be underlined in the Report, which will 
help clearly establish that sexual orientation, as a protected characteristic, was the 
motive for the unlawful conduct of the perpetrators of the crimes.  Furthermore, 
police officers need to take statements from some of the victims and document their 
account of the incident.

6.2.2.  Obligations and activities to be undertaken by the competent  
 Public Prosecutor’s Office

In this specific case, the Public Prosecutor just needs to continue where the police 
officers will have left, by assessing the allegations contained in the police report and 
the collected evidence and accordingly prepare a quality well-focused and argument 
based indictment against the attackers. The indictment should contain all previously 
referred to elements regarding the protected characteristic of the victims, the motives 
of the crime, the place where the incident took place, stating clearly the request that 
perpetrators are convicted of their crimes with a stricter sentence considering that 
they perpetrated the crime on grounds of one of the protected characteristic of the 
victims, as stated in Article 39, paragraph 5 of the Criminal Code of the Republic 
of Macedonia. The fact that sexual orientation is not explicitly stated in the said 
Article should not be a problem, since as stated above, it is a matter of an open-
ended list, and therefore the Public Prosecutor has ample manoeuvring space and 
state that the motive for the perpetration of the crime is sexual orientation, while 
referring to the case law of the European Human Rights court.4 From the procedural 
aspect, the Public Prosecutor needs to examine and process all evidence; take 
statements from the indicted persons, from witnesses and the damaged parties, i.e. 
the victims of the prejudice-motivated incident. Furthermore, the Public Prosecutor 
4 Identoba and Others v. Georgia, Judgment of the European Court of Human Rights, 12 August 
2015. 
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can present as evidence the graffiti written near the Support Centre in the Old 
Bazaar, which spread hatred against persons belonging to the LGBTI community; 
such graffiti and messages are indeed written5 and would support the Prosecutor’s 
arguments and would confirm the claim that this crime was committed as a result 
of hatred or prejudices against the sexual orientation of the victims.

6.2.3.  Obligations of the judge and parties to the court proceedings

In this specific case, the judge and the court need to exclusively focus on the 
proposed and produced evidence and establish correctly the motives of the crime and 
applying Article 39, paragraph 5 order a stricter punishment for the perpetrators. This 
means that in meting out the sentence the judge is to appropriately apply the Law 
on the Determination of the Type and Duration of the Sentence, i.e. in light of all 
circumstances of the case, the judge is to add negative points because of the motive 
of the crime. In this case, the fact that sexual orientation is not explicitly set forth 
under the said Article should not be a problem for the Court as well, since the Court 
is to consistently respect the concept of the open-ended list and opt for stricter 
punishments for the perpetrators arguing that the motive of the perpetrators were 
prejudices against persons belonging to the LGBTI community.

As in the previous case, it should be underlined that the Court is obliged to 
hear the damaged parties, taking their statements as evidence, especially taking 
into consideration that it was a matter not only of victims as natural persons, but 
it was a matter of damaging property of the owner of the café. Therefore, it would 
be beneficial to take a statement from the owner of the café in his/her capacity as a 
damaged party, either directly or if the owner of the café is a registered legal person 
then through the authorized legal representative of the legal person.

If in the specific case, the Public Prosecutor and the Ministry of the Interior 
undertake the actions, as explained above, the Court will have the “easy” task 
of establishing the guilt of perpetrators and meting out a stricter punishment, 
considering the motive of the crime. In this respect, it is however important to 
provide sufficient evidence from the criminal records as to whether some of the 
perpetrators have previously taken part in similar incidents and if there are such 
perpetrators this would add even more negative points under the Law on the 
Determination of the Type and Duration of the Sentence. 

6.3. Young Man Brutally Beaten in the Settlement of Lisiche

J.I., (age 18) ethnic Albanian, was brutally attacked and beaten in the Skopje 
settlement of Lisiche on Friday night. J.I. was out with his friends and after they 
left he headed alone for home, but was met by a larger group of attackers who, 
asked him about his ethnicity. After he answered that he was ethnic Albanian, he 
5 During one of the attacks against the LGBTI Support Centre, near the Centre graffiti stating 
“TREMITI” was written. The Tremiti Islands are a group of islands in the Adriatic Sea, where the 
Mussolini regime deported persons suspected of being homosexual.
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was immediately attacked and hit with a baseball bat, following which he lost 
consciences and fell on the ground.

The group of attackers continued to beat the unconscious young man until a 
passer-by noticed the incident and called the police and an ambulance. The victim 
was taken to the Clinical Centre where he was provided medical treatment, with 
doctors establishing numerous injuries.

In the investigation, the Ministry of the Interior established that J.I. together 
with five friends, some which were girls, was approached by the minor B.L. (age 
14), who asked him where he lived and after J.I. answered that he lived in Chair (a 
settlement in Skopje) the minor left the group and telephoned the person A.M. (age 
16) and called another five of their peers, after which all of them together went after 
J.I. After J.I. noticed the group, the girls left, but soon after the group caught up 
with them and started beating J.I. and his friend. J.I. suffered a broken lower jaw 
and bruises on the head, while his friend was hit only one or two times. Finally, 
the Ministry of the Interior informed that it would consult the Public Prosecutor’s 
Office with respect to the qualification of the crime and that criminal charges 
would be brought against the attackers, all of them of minor age.

6.3.1.  Obligations and activities to be undertaken by the Ministry of  
 the Interior of the Republic of Macedonia

In this case, police officers are to investigate the motives of such actions by 
the perpetrators, and they are to make efforts to promptly and efficiently find and 
identify all or at least some of the perpetrators; they are also to prepare a report of the 
investigation which will state that the victim was very likely attacked only because 
of his ethnic affiliation. The Report should underline that the damaged party- the 
victim was in a settlement, which is considered as non-Albanian, i.e., a settlement 
predominantly inhabited by ethnic Macedonians. Considering that the incident 
involves several persons, in this specific case, it would be of essential importance 
that police officers take quality statements from the suspected attackers, from the 
witnesses (the passer-by who reported the incident and the girls who were in the 
victim’s company) and to secure material evidence (traces of blood, the baseball 
bat, etc.). Furthermore, police officers need to take a statement from the victim 
and document his account of the incident and they need to investigate whether 
eventually there were other motives for the crime. Of course, one of the important 
features of this incident is that some or all perpetrators are of minor age, which 
requires appropriate implementation of provisions applicable for this category of 
perpetrators of crime.

Finally, as stated in the communication of the Ministry of the Interior, police 
officers need to consult the competent Public Prosecutor about the classification of 
the criminal law event before filing the criminal charges.
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6.3.2.  Obligations and activities to be undertaken by the competent  
 Public Prosecutor’s Office

In this specific case, the Public Prosecutor needs to assess the allegations in the 
police report and the collected evidence and examine the wider social context, the 
rate of perpetration of such crimes, whether they have been repeated and consider 
possibilities for preventive actions in order to prevent a “spiral” of such and similar 
crimes, which could occur in the vice-versa context, i.e. an ethnic Macedonian being 
attacked and being seriously injured in a predominantly Albanian community.  This 
means that the indictment should offer a more comprehensive elaboration of the 
public interest, as well as elaboration of issues such as the threat of repetition and 
increasing frequency of such crimes, stressing as well  the motives of the crime, 
pointing out the place where the incident took place, requesting clearly that the 
perpetrators are given stricter punishments in pursuance with Article 39, paragraph 
5 of the Criminal Code of the Republic of Macedonia, considering  that they 
committed the crime on grounds of one of the protected characteristics of the 
victim.  In the procedural context, the Public Prosecutor is to examine and process 
all evidence and take statements from the persons indicted, witnesses and from 
the damaged party, i.e. the victim of the prejudice motivated incident. In addition, 
if necessary, the Public Prosecutor may take statements from the community or 
from people having residence close to the place where the incident took place and 
check whether there are some public messages, graffiti and similar which incite 
and spread ethnic hatred against the Albanian community, and search for any other 
evidence in support of the claim that this was a crime which resulted from hatred or 
prejudice against the ethnic affiliation of the victim. Similarly to the obligations for 
police officers, when interviewing the indicted persons, the Public Prosecutor too is 
to apply and respect provisions of the Law on Criminal Procedure and the Law on 
Juvenile Justice relating to treatment of juveniles in a criminal procedure.

6.3.3.  Obligations of the judge and parties to the court proceedings

Again as in the first elaborated case, considering the lack of a clear definition 
of hate crimes, the judge is to focus on the motives of the crime, and assess the 
statements and the manner of conduct of persons indicted, although perpetrators of 
hate crime do not always have the same position and conduct as in the preliminary 
procedure. The Court has the obligation of analyzing individually and in their 
entirety all proposed and produced evidence and establish correctly the motives 
of the crime and applying Article 39, paragraph 5 order a stricter punishment 
for the perpetrators. This means that in meting out the sentence the judge is to 
appropriately apply the Law on the Determination of the Type and Duration of 
the Sentence, i.e. in light of all circumstances of the case, the judge is to add 
negative points because of the motive of the crime.

In this context, it should be underlined that the court is obliged to hear the 
damaged party, taking his statement as evidence, being also obliged to assess the 
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victim’s allegations and views about the critical event and his perception of the 
perpetrators. Considering that in this specific case there were several witnesses and 
eyewitnesses, it is necessary that they too are heard as witnesses by the court, in 
addition to hearing the damaged party. As regards parties to the proceedings of minor 
age, the Court may decide to use their statements given in the preliminary or in the 
investigative procedure in order to avoid exposing them to the stress of the court 
proceedings, especially if the defence lawyers of the persons indicted give their 
consent too. 

6.4. A café in the Old Bazaar demolished because of people upset by 
hearing Macedonian music

At around midnight in the café called New Orleans in the Old Bazaar in Skopje, 
a person came who started an altercation requesting that Macedonian music is not 
played. After the person left the café, he returned soon thereafter with a several 
young people at the age of 20 to 25 years who continued the altercation, after which 
they broke two glass walls and the PC owned by the DJ. When an employee of 
the café wanted to call the police, the attackers took her telephone and broke it by 
throwing it on the ground and stamping on it.

After the police operation, two violent attackers who demolished the café were 
placed in police custody. One of them, aged 24, was a violent perpetrator well-
known to the police. The person was transferred to the Remand Prison Skopje, being 
previously charged by the police as a perpetrator of other violent crimes. Hence, 
in 2011 he was suspected of two crimes “Participation in a crowd, which prevents 
an official person to perform an official act” and “Participation in a brawl” in the 
course of the incident that took place at the Kale (The Skopje Fortress). According 
to unofficial information, it was a matter of a leader of the group of football fans 
called Shverceri (Smugglers) (supporters of the Shkupi Football Club in Skopje, 
composed mainly of ethnic Albanians) and he was the third indicted party6 in the 
Skopje Fortress incident case three years ago.

The Police informed that they had summoned for an interview several people 
who were suspected of being involved in the incident. According to the claims of 
the owner of the café in the Old Bazaar in Skopje, the group of attackers had about 
10 members. He was surprised, since in three years this had been the first incident.

The motive of the demolition of the New Orleans café was the dissatisfaction 
with the DJ playing a Macedonian traditional song called “Raspukala Shar Planina” 
(The Ire of Mountain Shara). The attackers broke the DJ’s PC, the furniture in the 
café and the windows. Three of the employees were injured, as well as the girl who 
tried to call the police.

6 An inter-ethnic incident between large groups of Macedonians and Albanians took place at the 
Skopje Fortress on 14 February 2011.
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In this case, on 22 August 2014, the Skopje 1 First Instance Court had the main 
public and oral hearing in which only two persons were indicted - O.B. and B.I. for 
the crime of Violence under Article 386, paragraph 3 referring to paragraph 1 of the 
Criminal Code and the sitting judge issued convicting judgments as follows: 

The indicted person B.I. was ordered an alternative measure of suspended 
sentence, i.e. the person was convicted to two years imprisonment, which will not 
be served if within a five year period after the final judgment the indicted person 
does not commit a new crime.

The indicted person O.B. was sentenced to 1 year in prison for the crime of 
Violence, under Article 386, paragraph 3 referring to paragraph 1 of the Criminal 
Code, and in the sentencing Article 26 of the Rulebook on the manner of meting 
out sentences was applied, owing to the fact that the indicted person had been that 
far convicted of the same type of crime, i.e. the suspended sentence to which he 
was convicted for the crime under Article 284 of the Criminal Code evidently did 
not produce the correctional effect on the indicted person not to repeat the same or 
similar crimes. 

In respect of the two indicted persons, the court took into consideration the thus 
far cases of such type of crimes and the increasing occurrence of such incidents, 
which violate the public peace and order and thus endanger the safety and security 
of citizens of the Republic of Macedonia and spread fear among citizens, especially 
when such crimes are committed by a group of perpetrators.

Considering that the indicted person O.B. was already in remand prisons, the 
Court ordered a prison sentence, and taking into consideration that he was placed 
in remand prison for a crime against the public order and in view of all above stated 
at that stage of the proceedings the court decided to prolong the remand prison until 
the adoption of a final judgment, i.e. up to 60 days at the most.

The bias motive in this incident is the ethnic affiliation, and the bias indicators 
are as follows:

1. The difference between the perpetrator and the victim- grounds of ethnic 
affiliation- the perpetrators were Albanians while the owner of the café 
was a Macedonian;

2. The comments on the scene of the crime- Before the incident there was a 
verbal argument during which the perpetrators demanded that the DJ did 
not play Macedonian music;

3. The character of the incident – The incident had elements of violence;
4. Previous incidents- Before the incident at hand, the perpetrators were 

involved in other inter-ethnic incidents;
5. There are no other motives for the incident.
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6.5. The procedures undertaken by in- line bodies and institutions

In this last case there will be no analysis similar to the previous three cases 
considering that this case has been chosen as an example of a positive practice, i.e. 
a this is a case in which the perpetrators were relatively promptly discovered and 
identified, and there was a prompt and efficient court procedure resulting in one 
alternative measure of suspended sentence and one effective prison sentence of one 
year.

However, there are two important shortcomings. First, the damaged party 
was not summoned by the court and was not heard by the court during the court 
proceedings, and the second important shortcoming is that the judgment does not 
contain sufficient reasons which would confirm that it was a matter of a prejudice 
based crime, in which context it would be appropriate to apply Article 39, paragraph 
5 of the Criminal Code of the Republic of Macedonia. Instead, the reasoning 
of the judgment only stated that it was a matter of an increasing occurrence of 
such incidents that violate the public peace and order and that affect the safety 
and security of citizens of the Republic of Macedonia, spreading thus fear among 
citizens, especially when the crime is committed by groups of perpetrators. This 
means that despite the fact that there was an efficient court outcome of the case, it 
could not be said that this is a good example in terms of quality processing of hate 
crimes.

Despite this, it was decided to present this case in which a final judgment 
was adopted pronouncing the two indicted persons as guilty and punishing them in 
accordance with the law.

7.  IDENTIFICATION OF SYSTEM PROBLEMS

In light of the purpose of this exercise, the identification of problems in the 
system for fight against hate crime is of key importance in order to advance and 
make the system efficient, thus becoming solid basis to define recommendations 
for the in-line institutions, as guidelines for issues on which they need to focus 
their activities. This mapping exercise pinpoints legislative deficiencies, as seen 
from the review of the pertinent domestic legal framework, but also underlines the 
lack of practical tools, and problems relating to procedures undertaken by and the 
cooperation between and among state bodies and institutions.

1. One of the largest obstacles, especially for practitioners, is the lack of a specific 
definition of hate crimes, while in addition to qualified grievous forms of 
certain crimes, efficient provisions for fight against hate crimes usually come 
down only to Article 39, paragraph 5, which has been elaborated in detail in the 
third section - Review of pertinent domestic legislation. In the meantime, the 
Working Group, established upon the initiative of the OSCE Mission in Skopje, 
and supported by the Minister of Justice, drafted the amendments to the Criminal 
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Code, inter alia, amendments relating to defining hate crimes. The final draft is 
to be completed to the end of December 2015, following a public debate at the 
Academy for Judges and Public Prosecutors of the Republic of Macedonia.

2. As regards certain “less grievous” crimes, according to the Law on Criminal 
Procedure, the Public Prosecutor may not institute ex officio prosecution 
procedure. Instead, the prosecution is done upon criminal charges filed by 
the damaged party. This has a negative impact on the number and quality of 
instituted proceedings the completion of which would help establish the motive 
and grounds upon which the crime has been committed.

3. Despite the fact that the legislator has employed the concept of the so-called 
open-ended list of protected characteristics  in Article 39, paragraph 5 of the 
Criminal Code of the Republic of Macedonia, the lack of explicit reference to 
the characteristic of sexual orientation is a deficiency of the legal framework 
for fight against hate crimes, taking into consideration the fact that large 
number of incidents are aimed exactly against persons belonging to the 
LGBTI community or members of associations fighting for protection of the 
rights of persons with different sexual orientation.

4. Furthermore, there are inconsistencies in the Law on the Determination of the 
Type and Duration of the Sentence. Thus, under the category of “motives of 
the crime”, national, religious and racial hatred are allocated 8 negative points, 
while hatred on other grounds such as gender, age, sexual orientation, disability 
is allocated 7 negative points, as  aggravating circumstance. Such an intention of 
the legislator does not seem logical, since it implies “degradation” of protected 
characteristics, or as if it the legislator is saying that circumstances in which 
the crime has been committed on grounds of a protected characteristic of the 
victim such as gender, age, sexual orientation, physical or mental disability 
are less aggravating circumstances.

5. This exercise, i.e. analysis has shown that in court judgments prejudices as 
a motive for the crime are not sufficiently elaborated, and that not enough 
weight is given to the aggravating circumstances as defined under Article 39, 
paragraph 5 of the Criminal Code of the Republic of Macedonia.

6. In addition to the previously identified problem, the lack of an active role and 
participation of the damaged party in the entire criminal proceedings must be 
underlined as another problem. In a large number of cases, except for initially 
taken statements, victims are not summoned by the court to give their statement, 
which would support the produced evidence of the motives and prejudices due 
to which the crime has been perpetrated.

7. One of the most important problems identified under this exercise is the 
insufficient examination and collection of relevant evidence for hate crimes 
in the preliminary and in the investigative procedure by the law enforcement 
bodies - the Ministry of the Interior and the competent Public Prosecutors’ 
Offices.
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8. On the other hand, due to various reasons, the investigative procedures for 
these crimes are longer than usual, which does not allow for a prompt reaction 
to effectively deal with hate crimes. This, on its part has the negative effect of 
sending a message to perpetrators that their unlawful actions are harder to be 
incriminated and punished, sending as well the negative message to the public 
that authorities cannot provide an appropriate response to hate crimes.

9. In the context of statistics and collection of information, it can be said that despite 
the fact that there are established tools for recording crimes by the Ministry of 
the Interior (Red Button system), at Public Prosecutor’s Offices (Radio button)  
and a specially designated field to mark hate crime cases under the AKMIS, 
the experiences thus far tell us that these are not functional tools and that they 
have not produced the results expected when they were introduced. Hence, it 
can be concluded that there is no functional system of recording hate crimes.

10. In the context of recording hate crimes, one of the identified problems is the 
lack of a section on the format of the official report filled in by police officers 
which would serve to enter the possible motive, as well as a section about the 
initial indications and motives for the perpetration of the crime, which should 
serve as grounds for further investigation by the Ministry of the Interior and 
by the competent Public Prosecutor’s Office, which manages, i.e. leads the 
investigative procedure. Furthermore, there is an evident lack of professional 
capacity and knowledge by police officer about this type of crimes and how 
these cases should be processed.

11. The lack of a protocol of cooperation and coordination between the law 
enforcement bodies, the justice system bodies, state institutions and the civil 
sector is one of the problems that need to be overcome in building a functional 
and efficient system for fight against hate crime, and 

12. Competent authorities and their relevant representatives do not send a clear 
public message of condemnation of hate crimes. Thus they are not demonstrating 
their strong determination to counter this negative social phenomenon.

8.  CONCLUSIONS AND RECOMMENDATIONS

Based on the elaboration of the contents of this exercise, the case studies, and 
the identified problems in the system for fight against hate crime, the last section 
of this paper offers conclusions relating to necessary changes and to improvements 
of the system. These conclusions are formulated in a number of recommendations, 
which inter alia cover legislative amendments, improvement of the procedure and 
cooperation among relevant state institutions and law enforcement bodies, as well 
as measures raising awareness about hate crime. The recommendations are the 
following:

1. Amendments and supplements to the relevant legislation, including to secondary 
legislation. As already stated, there are activities underway to finalize the draft 
amendments to the Criminal Code. If such amendments are adopted by the 



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

177

Parliament then a number of other laws and secondary legislation will also 
have to be amended. In addition, there will have to be activities undertaken 
to design a Protocol of Cooperation between the Ministry of the Interior, the 
Public Prosecutors’ Offices and Courts, as well as activities for the design 
of a Rulebook on procedures for police offices, to be adopted as an internal 
document of the Ministry of the Interior of the Republic of Macedonia.

2. Establishment of an efficient system of recording and monitoring hate crimes. 
This recommendation must be first implemented at the Ministry of the Interior 
of the Republic of Macedonia, while advancing the tools for recording hate 
crimes available at the Public Prosecutors’ Offices (Radio Button) and under the 
Automated Information System for Management of Court Cases. This would 
help fulfil relevant commitments in this area as an OSCE Participating State 
and would help overcome one of the remarks which the European Commission 
reiterates each year in its Progress Reports on Macedonia. 

3. Strengthening the capacities of police officers, public prosecutors, judges 
and lawyers for hate crimes, as well as the public message sent regarding 
the fight against this type of crime. In addition to trainings and seminars on 
legal matters, other measures are recommended, such as design of practical 
tools, handbooks, publications of relevant judgments of the European Court of 
Human Rights in Strasbourg and of the Court of Justice of the European Union 
in Luxemburg, etc.

4. Raising the awareness about hate crimes among the civil sector and at the 
public at large. Finally, there must be activities undertaken to present in 
detail the consequences of this negative social phenomenon, with relevant 
representatives of state institutions and representatives of political actors in 
the country  publicly condemning all hate crimes, all incidents prompted by 
prejudices, and 

5. The establishment of a system for assessment of the implementation of relevant 
legislation for fight against hate crimes is one of the basic tools for prompt 
detection of systemic problems, as well as for undertaking measures for their 
overcoming, regardless whether it is a matter of legislative interventions or 
regulating certain issues under secondary legislation or under other internal 
documents of state bodies and institutions.

6. Developing an effective system of protection and support to victims of hate 
crimes.

The author hopes that this exercise of mapping hate crimes in the Republic 
of Macedonia has fulfilled its goal, by identifying the problems in the system 
and presenting recommendations for overcoming such problems. It is especially 
important that this mapping of hate crimes is disseminated among practitioners 
in order that they can provide their comments and in order that this mapping of 
hate crimes can be used in the future as a tool for training at other seminars and 
workshops to be organized on this topic.
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In addition, considering the current developments and proposed amendments to 
the Criminal Code of the Republic of Macedonia, this mapping could serve as the 
starting point in assessing and evaluating the system for fight against hate crimes, 
of the effects of the reform of the Criminal Code, serving as well as a tool to assess 
the overall legislation applicable to this type of crime, which includes the Law on 
Criminal Procedure and the Law on the Determination of the Type and Duration of 
the Sentence.
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SECURITY IMPLICATIONS OF HATE CRIMES 
IN BOSNIA AND HERZEGOVINA
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ABSTRACT

Hate crimes are acts of intolerance and prejudice, whereby the perpetrator 
intends to hurt and intimidate someone because of their race, ethnicity, nationality, 
religion, sexual orientation, disability or any other protected characteristic. One 
of the specificities of these crimes are the consequences that they cause - a strong 
negative psychological impact on the victim, instilling fear in the community, 
creating social division and leading to escalation and violence. Previous research on 
hate crimes lack research on implications of hate crimes in post conflict, ethnically 
and religiously divided societies. The subject of this paper includes the analysis 
of the impact of hate crimes in BiH that are motivated by ethnic and religious 
hatred. The research was mainly based on the qualitative research approach, 
with the use of interviews, participatory observation, as well as secondary data 
analysis. The findings of this research indicate that hate crimes have extremely 
negative consequences for the personal safety of victims and their families, and 
extremely destabilizing effect on interethnic and religious relations. Overall, it can 
be concluded that hate crimes in an unstable security environment where ethnic and 
religious relations are troubled almost always represent a risk for the outbreak of 
violence. For this reason, these offenses require special treatment by the authorities 
of the formal social control.

Keywords: hate crimes, consequences, security, ethnic and religious violence, 
Bosnia and Herzegovina.

1.  INTRODUCTION

The subject of hate crimes has been on the agenda for more than two decades, 
primarily in the sociological and criminological scientific papers. In that time, 
the attempts of conceptualization of this phenomenon have been accompanied by 
numerous debates regarding its key aspects. There have been intense discussions 

1 Dr Velibor Lalić, European Defendology Centre, Banja Luka. E-mail: lalicvelibor@gmail.com 
2 Prof. dr Slađana Đurić, Faculty of Security Studies, Belgrade. E-mail: djuricsladja@gmail.com 
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about the motives of offenders, whether it was hatred or these crimes can also be 
motivated by bias, intolerance or prejudice.  (Hall, 2005). In addition, there have 
been many academic discussions regarding the characteristics of victimisation, 
for example, whether offenders attack their victims because they belong to a 
group, regardless who the victims are as individuals. (Garland & Chakraborti, 
2012). These, and many other dilemmas, take us back to the statement by Phyllis 
Gerstenfeld (2004, p. xv): “hate crimes seem to be a topic of some interest to nearly 
everybody, and yet few people really know much about them.”

Conceptual disparity resulted in a very diverse use of the term hate crimes.3 In 
the broadest terms, in order for an act to be considered a hate crime, the perpetrator 
of the crime must be motivated by hatred towards the victim because of the victim’s 
affiliation with a different social group. The essence of hate crimes is most often the 
victimization of minorities because of their racial, national, ethnic, religious, sexual 
or some other identity by the members of the majority. 

Analysis of the existing related scientific papers offers an insight into a variety 
of topics dealing with the basic conceptual issues on the justifiability of categorizing 
hate crime as a distinct type of crime (Levin & McDevitt, 1993; Green, McFalls, 
& Smith, 2001; Perry, 2001; Grattet & Janness, 2001). Different dimensions of this 
phenomenon have been examined, such as study of offenders (McDevitt, Levin & 
Bennett., 2002; Phillips, 2009; Kielinger & Paterson, 2007) or the consequences 
these crimes have on victims (Barnes & Ephross, 1994; Herek, Gillis, Cogan, & 
Glunt, 1997; D’Augelli & Grossman, 2001). 

Hate crimes carry a huge conflict potential and thus represent a danger for the 
society as a whole (Levin, 1999; Torres, 1999; Levin & Rabrenovic, 2001), which 
is why the lack of research of security aspects of hate crimes is rather surprising. A 
possible reason for this may be the fact that the concept of hate crime is relatively 
new and is related to criminology. Within the security studies this topic is mostly 
treated as national, ethnic, religious or racially motivated violence. The research 
of security implications of hate motivated violence which criminologists call hate 
crimes are certainly very important for a better understanding of the nature of this 
phenomenon and the social context in which it occurs. 

The security discourse of hate crimes requires adequate theoretical and 
analytical framework. With different approaches to varying degrees by different 

3 A broader presentation of all conceptual dilemmas certainly goes beyond the scope and objectives 
of this paper, thus we will just reiterate here the definition of hate crime given by Barbara Perry 
(Perry, 2001:10): “Hate crimes involve acts of violence and intimidation … that are usually directed 
towards already stigmatized and marginalized groups. As such, it is a mechanism of power, intended 
to reaffirm the precarious hierarchies that characterize a given social order. It attempts to recreate 
simultaneously the threatened (real or imagined) hegemony of the perpetrator’s group and the 
“appropriate” subordinate identity of the victim’s group. It is a means of marking both the Self and 
the Other in such a way as to re-establish the “proper” relative positions, as given and reproduced by 
broader ideologies and patterns of social and political inequality.”  
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authors (Baldwin, 1997; Williams, 2012; Powell, 2008; etc.), the conceptual 
analysis of security should offer answers to the following questions: a) what 
is the reference object b) what are the values that are being protected v) which 
security threats are we dealing with g) who are security providers, and d) which 
means are used to ensure security. Thus broadly set analytical framework enables 
a more comprehensive insight into security implications of hate crimes. Taking 
into account the basic characteristics of hate crimes, we can say that the reference 
object of security is collective identity, or the individual and social community they 
belong to.  Theoretically speaking, this is about societal security or the ability of the 
society to preserve itself despite the changed circumstances and the new threats that 
endanger its essential characteristics (Wæver, Buzan, Kelstrup & Lemaitre, 1993). 

The specific nature of hate incidents and crimes lies in the fact that they have 
large conflict potential and that in communities with destabilized national, ethnic 
or racial relations – can escalate into wide spread violence. Hate crimes undermine 
the basic values of democratic society, the right to equality, safety, freedom and 
cultural diversity.  

Researching the security discourse of hate crimes is of special importance in 
the nationally and religiously divided societies such as Bosnia and Herzegovina. 
Throughout history, in addition to longer periods of peace and tolerance, Bosnia and 
Herzegovina has been a scene of conflict which, in addition to political reasons, have 
had national and religious connotation. When examining destructive consequences 
of the war (1992–1995), such as the suffering of people and destruction of property, 
hatred as a subjective consequence must be taken into account (Milosavljević, 
2004). In the favourable circumstances of peace, the hatred accumulated during 
the war is taken out on the object symbolizing the other, antagonistic side, be it 
the members of the other group, their property, or cultural values. With regards to 
hate crimes in this region, generally speaking, crimes motivated by national and 
religious hatred are dominant. (Lalić, 2013, Organization for Security and Co-
operation in Europe [OSCE], 2014). 

Although there have been considerably fewer serious hate crimes in the last 
years, it is important to remember the fact that every nationally or religiously 
motivated violent act attracts great attention of the public and can significantly 
destabilize international and religious relations. It is therefore unjustified to 
conclude that the absence of this type of violence means that a society is stable 
and safe. According to Georg Simmel, the absence of conflict within a relationship 
cannot serve as an index of its underlying stability (Coser, 2007). Coser suggests 
that the latent and manifested elements of relations should be equally addressed if 
we want to analytically encompass its full significance. In this context, the built-up 
hatred is the latent element of the relationship, while discrimination, hate speech 
and hate crimes are its manifest form. The absence of bigger conflicts does not 
equal the absence of feelings of hostility and antagonism. 
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The subject of hate crimes is not given adequate attention in the Western 
Balkans and the deficit of empirical research is evident. The subject of our analysis 
refers to the security threats generated by hate crimes in a nationally and religiously 
heterogeneous and post-conflict country such as Bosnia and Herzegovina. The 
objective of this paper is to establish the type of threats, the security challenges, 
crises and risks, whether it is the case of the manifest of latent endangering of 
security. 

Our research is focused on two main research questions: a) what are the 
dominant manifestations of hate crimes in Bosnia and Herzegovina, and b) what 
is their impact on personal safety and the safety of communities in Bosnia and 
Herzegovina, i.e. what are the consequences of these crimes.

2.  METHODOLOGY

The complexity of the concept and its insufficient theoretical foundation, the 
lack of comparative research that would serve as the methodology model, and 
the lack of data are the objective and restricting factors we have faced during our 
research. 

This paper contains a part of the findings of a broader research project whose 
objectives were to identify the prevalence and the characteristics of hate crimes 
in Bosnia and Herzegovina and to assess the adequacy of responses of the law 
enforcement bodies to hate crimes. For the purpose of this paper, we analysed 
segments of research materials relating to the security implications of hate crimes. 
This part of research was mainly based on qualitative research approach, using 
interviews (semi-structured and open), participant observation, and the secondary 
data analysis. 

Three groups of respondents were interviewed. Firs, using the semi-structured 
format, we interviewed persons connected to some aspect of hate crime due to the 
nature of their job4 (22 ministries of interior employees5, eight people employed in 
judiciary bodies as judges or prosecutors, and two OSCE experts). 

The second group of respondents were persons living in ethnically mixed areas, 
thus having personal experience on ethnically and religiously motivated violence in 
the community they live in (51 respondents). For the selection in this group we used 
quota sample with the aim to encompass a balanced participation of the members of 
different ethnic and religious communities, and the adequate geographical scope. 

The third group of respondents comprised 17 persons who have had personal 
or family experience of hate crimes as victims. They were selected according to the 

4 The interviews with the first group of respondents were held in the cities of the Federation of Bosnia 
and Herzegovina (Sarajevo, Mostar, Kiseljak, and Bugojno), and in Republika Srpska (Banja Luka, 
Prijedor, Doboj, Bijeljina, and Srebrenica).
5 Interviewees: high-ranking police officials (2), police detectives (6), police officers (14).
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principle of non-random sample. We talked to them in an open format in order to 
allow them to tell us there, often painful, experiences, in the least invasive manner 
as possible.  

With the consent of the respondents all interviews were taped and later 
transcribed and encrypted for the purpose of full protection of the interviewee’s 
identity6.

Using the participant observation method we collected information pertaining 
to the direct work of the police: the expedience and the character of their response 
to incidents, and the manner of their communication with the local population, 
especially the victim. The researchers had the opportunity to accompany the police 
patrol to the scenes of incidents and directly observe the actions of the police and 
the reactions of the victims in given events. Upon obtaining consent, the police 
officers informed the researchers on new ethnic or religious incidents and enabled 
them be present at the crime scene investigation. This way we collected information 
on seven distinct cases of police interventions in suburban returnee settlements in 
Banja Luka. 

In addition, during periodic planned visits to the respondent communities, 
we monitored events that are potential security risks (sports events, religious 
events), and in separately organized field visits we had an opportunity to collect 
data regarding the level of damage to the facilities that were the targets of 
attacks (religious facilities, cemeteries, property). In the planning phase and the 
implementation of the part of the research which included the application of the 
participation monitoring, we primarily adhered to the principle of saturation i.e. 
the field visits were planned in accordance with the quantity and the quality of the 
previously gathered data. 

We applied the method of secondary data analyses on the existing databases 
(relevant statistic institutions and agencies), as well as the institutional documents 
(laws, court archives, documentation of the Ministry of Interior, international 
organisations and NGOs.

6 Apart from the two biggest cities in BiH, Sarajevo and Banja Luka, the interviews with the 
respondents in the second and third group were conducted in ethnically heterogeneous communities; 
in East Bosnia with mixed Serb and Bosniak population (Srebrenica, Bratunac and its surroundings, 
Zvornik, Janja, and Bijeljina), the area of North-western Bosnia (Prijedor, Kozarac and surrounding 
villages), then areas with Bosniak and Croat population (in Central Bosnia: Bugojno and Kiseljak, in 
Herzegovina: Mostar and its surroundings), and the towns in the Federation of Bosnia and Herzegovina 
with the Serb returnee population (Drvar and Bosanski Petrovac).
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3.  MANIFESTATION OF HATE CRIMES IN BOSNIA AND 
HERCEGOVINA 

Numerous reports related to hate crimes research cite the lack of the exact 
data on hate crimes as a common methodology problem (Nolan & Akiyama, 1999; 
Cronin, McDevitt, Farrell, Nolan, 2007) making it difficult to confirm findings 
on prevalence and characteristics of this type of criminality. The most frequent 
problems in documenting and assigning an adequate legal qualification of these 
criminal offences are: the lack of capacities of the institutions in charge, the lack 
of experience in recognizing bias motive or prejudice, and often ambiguous legal 
definitions. Additional problem with documenting hate crimes in Bosnia and 
Hercegovina results from the lack of methodology for statistical data follow up of 
these crimes. Another problem is the attitude of the police, prosecutors and courts, 
who do not show sufficient understanding and willingness to conduct thorough 
investigations of bias motive for the commission of a criminal offence. Bias motive 
is neglected because the police in the preliminary investigation do not take into 
account hate crimes indicators which indicate that a criminal offence is motivated 
by national, ethnic or religious hatred. Therefore, the consequences are that criminal 
offences are mainly qualified as malicious mischief, bodily injuries, causing general 
danger, or other criminal or minor offences. 

Analysing the available data we can but sum-up the trends in the manifestation 
of hate crimes in post war Bosnia and Hercegovina. Our findings reveal that in the 
first years after the war (1992–1995), violence with national or religious motives 
was frequent, and included the most serious criminal offences. Gradually, the 
intensity of crimes decreased and in recent years they do not make up a significant 
component of the general criminality structure.  However, as previously stated, the 
number of committed crimes is not important and the statistics is not the criteria 
based on which we could assess the overall social importance of the problem, 
having in mind the specific consequences and social risk of this type of crimes.  

In the period after the war, these crimes were mainly directed against returnees 
-members of the constituent people (Bosniaks, Serbs and Croats) and to the lesser 
extent against the members of minority ethnic or religious groups (Lalić, 2013; 
Lalić 2014). The crimes were mainly committed in the period of intensive return of 
refugees and displaced persons, as well as during religious holidays, ceremonies or 
commemorations, during sports events and at the time when people from Diaspora 
visit the country. The most critical period was during the massive return of refugees 
and displaced persons in the first years after the war. The majority of criminal 
offences with the gravest consequences were committed in that period of time 
(mainly murders, explosions, major damages of religious facilities or gravestones).

Nowadays, the most frequent offences are stoning of religious facilities 
(mosques and churches) causing minor material damage, desecration of gravestones, 
fights, verbal insults and offensive graffiti. There is still a tendency of hate crimes 
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and incidents being mainly committed during religious holidays, commemorations, 
during and after football matches, as well as during political events important for 
the community, such as elections or at the time of increased political tensions with 
nationalistic undertones. Hate crimes are present across Bosnia and Herzegovina 
and victims and perpetrators come from all three constituent peoples (Bosniaks, 
Serbs and Croats). There are also attacks on the members and property of the 
minority ethnic groups, such as Roma, Jews, Albanians, as well as the attacks of 
the minority religious groups such as Jehovah’s witnesses and Adventist church, as 
well as physical attacks on members of sexual minorities (Lalić, 2013; Lalić, 2014).

In the following section we will present the most frequent manifestations of 
hate crimes in the post-war Bosnia and Hercegovina. These are as follows:  

- Murders,
- Causing general danger: explosions, use of firearms, arson,
- Violent behaviour: violence in sport and about sport, violence during 

religious,                   
o holidays, fights

- Property damage: damaging religious facilities, gravestones, damaging 
private,                                                     
o property 

- Insults and threats, 
- Rape, and

- Cases with mixed, multiple motives and mistaken perception. 

Lacking the exact statistical data, we will provide an estimation of the 
representation of each such hate crime manifestation, while the manner of 
perpetration will be illustrated through the research cases and the respondents’ 
statements.

3.1. Murders

Given the complexity of documenting bias motive, the lack of adequate legal 
framework, unharmonized jurisprudence, and limited data access - it is obvious that 
it is difficult to determine how many of the total number of murders in Bosnia and 
Herzegovina was motivated by ethnic or religious hatred. In practice, these cases 
were recorded as causing general danger (mainly by setting up explosive devices) 
or causing serious bodily injuries with mortal consequences.

Murders are a very rare manifestation of hate crimes when compared to all 
the crimes that we can consider hate crimes. Murder of a representative of another 
ethnic group is always followed by public disturbance and inter-ethnic tensions. 
The community whose member was murdered sees such a case exclusively as a 
crime committed out of national or religious hatred.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

186

Based on the analysis of research materials it can be said that murders 
were mainly committed during the first years after signing of the Dayton Peace 
Agreement, at the time of a more intense return of the population to their pre-
war homes. We can justifiably assume that the murders recorded at the time were 
motivated by national or religious hatred. 

In relation to murders with bias motive a case from Drvar (with predominant 
Serb pre-war citizens), taken-over by Croat armed forces in autumn 1995, is 
especially important. Serbs had left the town. Several Serb civilians who remained 
in Drvar were murdered. Even after signing of the Dayton Peace Agreement, the 
same pattern of behaviour towards Serbs who had not left Drvar continued. One 
respondent from Drvar remembers murders after signing of the Dayton Peace 
Agreement: 

The Trninić’s were murdered. They returned and, one night, they were 
murdered… They came during the night, banged on the door. When they 
opened the door, they were murdered… Perpetrators were never found. 
Thorough investigation was never conducted. This stopped the return process 
for the next two-three years… (D. A., a 56 year old returnee) 

In the first years of peace, murders were also committed in central Bosnia, 
which were, according to the respondents, also motivated by ethnic hatred. These 
were mainly attacks on Croat returnees and representatives of the police of Croat 
ethnicity. At that time murders were also committed in Republika Srpska, especially 
during the intensive return process. There was major resistance to the return process 
and violence against returnees was frequent. This caused fear among the returnees, 
who then left the area in search of a safer place to live, mainly moving to the areas 
where their ethnic group is in majority.  

One of the most severe hate crimes committed in Bosnia and Herzegovina is 
murder of three members of the Anđelić family on Christmas Eve of 2002 in the 
village of Kostajnica, near Konjic. Muamer Topalović, a Bosniak perpetrator, was 
convicted to 35 years of imprisonment for murder out of religious or national hatred 
(Supreme Court of the Federation of Bosnia and Hercegovina, 2004). Although 
murders are rarely committed at present, they are always followed by great national 
tensions. Such example is the murder of a Bosniak returnee in Kozluk, Eastern 
Bosnia, by a Serb, on Orthodox Easter in 2014. The murder was preceded by a 
war-related argument and the victim’s rejection of Easter egg offered to him by the 
perpetrator (Popović, 2014).
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 3.2. Causing General Danger

3.2.1.  Explosions

According to the report of the Helsinki Committee for Human Rights in Bosnia 
and Herzegovina HCHR–BiH] (2002), setting-up and throwing explosive devices 
on property was more frequent during the intensive return of population. Some of 
these explosions resulted in death.  In comparison with the property of returnees, 
religious facilities were rarely the aim of attacks. Since this is an extreme type of 
intimidation, each explosion or a gunshot brings unrest among the members of 
minority communities. The use of explosive devices can often be explained by the 
quantity of weapons left after the war in the hands of civilians on the one hand, 
and on the other, by the opposition towards the return of population to their pre-
war places of residence. Frequent explosions, especially targeting the property and 
religious facilities of minority communities led to desensitization of people towards 
the victimisation. Explosions have become a regular occurrence that people got 
used to. A comment of a Bosniak woman from Banja Luka illustrates this:

There were no serious inter-ethnic problems. At least I did not have any 
problems. Indeed, a neighbour across the street used to swear ‘majku balijsku’ 
and once he threw a bomb in a yard, but everybody knew what he was like (A. 
M., 46 years old returnee).

One of the methods of intimidation and creating unrest among returnees were 
attacks on their religious facilities. According to the report on human rights by 
Helsinki Committee for Human Rights in Bosnia and Herzegovina in 2002, the 
most serious incident happened in Ključ, near Gacko, where a reconstructed mosque 
was destroyed. An explosive device was set twice in the newly built mosque in 
Mujkanovići, the village of Kozaruša, nearby Prijedor, and then ahead of one of the 
biggest Muslim holidays, Ramadan Eid, an explosive device was set in the Medžlis 
building where the local Imam lived with his spouse. The explosion damaged the 
building (HCHR–BiH, 2002). There were also incidents recorded in the vicinity of 
the Orthodox religious facilities. 

At the time, attacks on cultural and historical monuments with the aim 
to destroy the memories of important events, which are a part of the collective 
historical memories of local population, were frequent. A monument is a symbol 
of resistance, pride and remembering victims, therefore it has a deep social and 
psychological importance and meaning for the members of a community. Violation 
of those meanings represents the violation of collective memories, violation of 
something which is important and valuable for that community. A respondent from 
Drvar, predominantly a Partisan area in the World War II, speaks about destruction 
of Partisan monuments:

They have destroyed all Partisan monuments. They have also destroyed the 
central partisan monument in this area. It is still down, even today.  (D. A., a 
56 year old returnee)
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In addition to attacks on private property, mosques and churches, there were 
also explosions in facilities with social and political importance for a community, 
or better said the remnants of a community trying to create better conditions for the 
new life. A Bosniak respondent from Prijedor speaks about the first days of return 
and the methods of threatening and spreading fear:

There were bomb attacks. After return, we have renovated the local community 
premises. They immediately threw bombs and destroyed all we have done. 
And it had always been like that. No one ever died as a result… at least that I 
know of. (Š. J., a 53 year old returnee).

Research analysis reveals the evident decrease of such offences in comparison 
with the first years after the war. Explosions as a form of intimidation have become 
very rare.

3.2.2.  Use of firearms

Firearms were also used with an aim to intimidate returnees. Lately, such 
intimidation, according to the respondents, is very rare. A rather characteristic 
way of intimidation, according to the respondents, was hunting late at night using 
automatic rifles close to the returnees’ areas. 

When I returned to Bratunac, I had problems. I never slept at home. My house 
was the first one built in my local community. There was also some shooting at 
the beginning; however it calmed down afterwards. There was shooting over 
my house, at the hill. They used to justify it with buck hunting - at night, with 
automatic rifles!? I’m sure they wouldn’t have been shooting had I left the 
house, however I had not, let them shoot! It lasted about a month and then it 
died down. (J. B., a 57 year old returnee).

In the post-war years there were cases of shooting from firearms in the vicinity 
of religious facilities. It does not happen often; however, when it does, it triggers 
great disturbance of public. Some religious Orthodox facilities were target of 
shooting from firearms. (Č. Đ., a 40 year old local citizen)

 OSCE reports confirm the attacks on Orthodox religious facilities in Sarajevo 
(OSCE–BiH, 2009). A characteristic example was an incident where a firearm was 
used nearby a mosque in Vrbanja, Banja Luka. The incident created indignation 
of Bosniaks and demonstrated to what extent such incidents represent potential 
danger for peace, stability and coexistence in the ethnically heterogeneous areas. 
One respondent witnessed the incident:

We had a case in 2006, when a vehicle stopped and a person from the vehicle 
started shooting towards the mosque. Then local citizens blocked the main 
road Banja Luka-Kotor Varoš. We went to the street because the police never 
discovered the perpetrators of about 50 differently committed hate crimes. 
Around a hundred of us or more went on the street and blocked it. It lasted 
about two-three hours; we did not want to move demanding the arrest of the 
perpetrator. The licence number of the vehicle used by the perpetrator was 
known... (A. Č., a 28 years old returnee)
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3.2.3.  Arson

Property arson is also related to the period of intensive return of population. 
In time the number of arsons decreased, happening very rarely recently. Research 
analysis reveals different types of arson.

The first type is burning down returnees’ houses in order to prevent the return 
process. It happened during the intensive return period but at present very rarely. 

The second type is violent reaction of temporary occupants of the displaced 
persons’ property which should have been returned to their pre-war owners. Most of 
them did not want to return to their pre-war areas for safety reasons, although their 
property was not damaged. Such situations created a lot of tensions and triggered 
incidents and violence. 

The third type is burning down the returnees’ outbuildings. According to 
the respondents, these were isolated, individual cases that were not organized as 
systemic policy of pressure with an aim to prevent return. 

The fourth type is arson and violence in public places before, during and after 
public gatherings, religious holidays or ceremonies. 

The fifth type is cases with mixed motives or mistaken perceptions. These 
are arsons where primary motives are property disputes, a cause of frequent 
provocations, incidents and property damage, but where the circumstances and the 
manner of perpetration indicate ethnic-based hatred.

3.3. Violent behaviour 

Violent behaviour in terms of fights or causing significant unrest based on 
ethnic or religious hatred happens occasionally, and is almost always related to 
certain events, such as sporting events or other public gatherings. In addition, some 
isolated cases of violent behaviour which are motivated by national, ethnic or 
religious hatred have been observed. These cases are usually not connected to certain 
events that can be so-called ‘triggers’ for the outbreak of violence. Violent acts have 
been recorded against members of ethnic or religious minority communities (more 
specifically against Roma and Wahhabi), that occasionally resulted in death. In 
the communities whose members belong to different ethnic backgrounds, cases of 
juvenile violent behaviour are very frequent.  

3.3.1.  Violence in sport and motivated by sport 

There are numerous examples of violence at football games and violence 
caused by the upcoming games. Violence motivated by ethnic hatred happens even 
in local football games and tournaments. One of the respondents tells about one 
such event: 

There was a football tournament in Vrbanja in 2004. It was interrupted when a 
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mass fight broke out between Serbs and Bosniaks. Terrible images. The police 
managed to prevent the situation from escalating. Whenever people are in 
divided groups, these problems occur. This happened by accident, and alcohol 
played its role as well. It was during the summer. There was a group of around 
30-40 Serbs and on the other side 30-40 Muslims. The game was ongoing and 
it all happened in a second – they charged at each other and a mass fight broke 
out. As a consequence there were several injured, one guy’s nose was broken, 
and other had light bodily injuries. (A. Č., a 28 year old returnee) 

In addition to sports events played within the state borders, the games played 
abroad in which Bosnia and Herzegovina does not even participate are a threat to 
inter-ethnic relations if these are sports teams or national teams with which national 
groups from Bosnia and Herzegovina identify in terms of culture. An example 
can be a European Championships game between Turkey and Croatia played in 
Vienna on 20 June 2008. This sports event caused riots and conflict in Bosnia 
and Herzegovina in the communities where both Bosniaks and Croats live. One 
respondent from Bugojno describes these events:

One spark is sufficient. Something irrelevant, some football game, which 
will stir up the passion. When it comes to Bugojno, during the European 
Championships…even now when Croatia and Bosnia are playing…When 
Croatia played against Turkey, half of Bugojno was wearing Turkish jerseys 
and flags, and the other half Croatian. Then fighting broke out. I heard from 
my flat people in cafés saying: “Let’s go to Croatian cafés to beat them up”. 
And the others were the same. One game, one event, something irrelevant is 
sufficient for this to transpire (S. Č., a 44 years old local citizen). 

3.3.2.  Violence during religious ceremonies

Significant violence during religious ceremonies is rare compared to other 
incidents, and it mainly occurred immediately after the war. In the post-war period, 
one characteristic event is the attempt to lay the cornerstone of Ferhat Pasha Mosque 
in Banja Luka on 7 May 2001. On this occasion a large number of protesters 
gathered, there were disturbances and stones were thrown on the worshipers. Several 
Bosniaks were injured severely, and one person died as a result. Huge damage 
was caused on the vehicles used for the transport of the worshipers and guests, 
among others, members of the diplomatic corps and international organisations. 
One of the chiefs of the Public Safety Centre Banja Luka describes the scope and 
the consequence of this event:

This was the first attempt of laying the cornerstone when a massive gathering 
occurred, which resulted in the attack on the gathered worshipers. A riot broke 
out and on this occasion one person died. I think he was hit in the head with 
a stone. He died seven days later. A huge material damage was caused on the 
vehicles and busses used to transport worshipers from the region (Ž. D., 48 
years old, police chief).
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This case attracted a huge public attention as an extreme example of religious 
intolerance. Respondents talked about cases of violence during religious ceremonies 
in the post war period (V. E., 39 years old, local citizen), but the “Ferhadija” case 
is an example of the pattern of religious intolerance that happened in the critical 
periods of the Bosnia and Herzegovina’s history.  

3.3.3.  Fights

Ethnically-motivated fights are not rare in mixed communities. Some of 
them have a concrete cause, mostly ethnic-based insults, or they happen without a 
concrete cause. As an example of a fight with a cause, one respondent from Banja 
Luka described the following case:

It was New Year’s Eve and a car with a foreign registration plates stopped. 
These were people from Switzerland, Serbs, they stopped in front of a mosque 
and they urinated in the graveyard. Some young men were passing by, and 
asked them to leave, but they refused. After that, some people gathered and 
a fight broke out. They came from Switzerland and had this desire or I don’t 
know how to call it, to desecrate, to destroy, and it ended like this and they 
never came back. Nobody knows them. They did not know anybody. It seems 
they are originally from Kotor Varoš. It happens; it is the same in Federation 
with Serb returnees. Exactly the same situation, the same things happen. (A. 
Č., a 28 years old returnee)

In Central Bosnia Canton there are fights between Bosniaks and Croats, often 
without any concrete cause. One respondent comments one such a case:

A month ago a huge fight broke out. One group left a café they were in, and 
went to a Croatian café to provoke a fight. This was qualified as disturbance 
of public peace and order, but it is ethnic hatred. One spark is sufficient. Of 
course, as time goes by, this happens less frequently (S. Č., a 44 years old local 
citizen)

Cases of violence among minors are very frequent in mixed communities. A 
respondent from Mostar is describing cases of peer violence:

There were some cases when older juveniles, let’s say high school students, 
arrange a meeting or a fight via Facebook. Boys would come to Španski trg, 
since Mostar is divided to Eastern and Western part, so these boys from the 
Eastern side come 200-300 meters into the Western side and find somebody, 
just anybody, beat him up and return to their side. And then, as expected, the 
other side reacts, they go to the other side, beat somebody up and go back. 
There were around 4-5 such cases, and they were processed, so now everything 
is calmer. There is no other motive, beside ethnic hatred, (D. P., 38 years old, 
criminal police inspector).
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3.4. Property damage

Property damage is a very common way of expressing national and religious 
hatred. Mostly religious facilities are at risk, as well as gravestones; houses less 
frequently. Most respondents consider that breaking windows, fences and writing 
graffiti is mostly causing minor damage. On the other hand, they also think that the 
real gravity of these incidents lies in the negative consequences reflected in public 
opinion, especially the communities whose facilities were damaged and whose 
religious feelings were hurt. During the research it was noted that there is a decline 
in these incidents compared to previous years. However, they still happen – often 
during religious holidays or sports events, but also at other time as well. Attacks on 
property of minority communities have a declining trend compared to the time of 
intensive return of refugees and displaced persons. 

3.4.1.  Damaging religious facilities 

In these cases mostly the windows, fences or religious symbols are damaged. 
Most respondents, police officers, state they did not have cases which would cause 
protests or serious tensions. They think in most of the cases it was not the case 
of serious religious or national extremism. Most respondents from the minority 
communities state that the number of these incidents is higher than reported, 
although they confirm these incidents are much less frequent compared to previous 
years. 

One respondent from Banja Luka, a police officer, said that most of the Islamic 
religious facilities were destroyed during the war in the city itself. Before these 
objects were renovated, there was violence against Bosniak and Croat returnees. 
After the reconstruction of these facilities, this type of violence targeting religious 
facilities had also started. 

There are no exact records on the attacks on religious facilities, because mostly 
these attacks are qualified as Malicious Mischief or they are just registered as 
security event (M. Z., 54 years old, police inspector). Such practice of the police is 
making it impossible to see real scope of the manifestation of such type of religious 
hatred.

When someone breaks a window on a religious facility or damages it, the 
police are filing a report for property damage. These offences come under the 
property crime, hatred as a motive is not recorded, thus in the official statistics 
the motive of hatred is not visible. Therefore, in practice, it is impossible to 
analyse how many of these offences actually happen. (M. P., 54 years old, 
police inspector)

Typical examples that occur in practice are cases of damage to Catholic 
religious facilities in Banja Luka. In Federation of Bosnia and Herzegovina, attacks 
on the Orthodox religious facilities have been recorded.
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3.4.2.  Damaging gravestones

Destruction and damaging of gravestones happens often. The most frequent 
motive is ethnic or religious hatred. However, in practice, there are cases when 
perpetrators are motivated by greed, not hatred. then marble slabs and copper are 
stolen from gravestones. It can be assumed that some perpetrators are motivated by 
ethnic or religious hatred, in addition to greed. Attacks on gravestones usually cause 
huge public disturbance in the communities whose gravestones are destroyed, since 
a sacred object was destroyed. They see it as a manifestation of extremism and hate. 
Damage to a grave causes a strong emotional reaction, and even when the motive is 
evidently greed, tacitly it is assumed that the motive is hate. Media often use these 
events to manipulate facts, and present it to the public as an attack on one of the 
constitutive peoples, and advocate the theory that this particular peoples is under 
threat. These cases occur across Bosnia and Herzegovina, and targets are graves of 
all religious communities. 

3.4.3.  Damage to private property 

Compared to the damage of religious facilities and graveyards, attacks on the 
property of returnees are less frequent. This is the opinion of almost all respondents. 
When it comes to the property of returnees, mostly smaller damage is caused on 
housing facilities, such as broken windows or shop windows. In such cases the main 
intent of the perpetrator is intimidation, but considering the manner of commission 
and the implements used it is inevitable that, beside intimidation, there is always 
a material damage on the business or housing facilities. This used to happen in 
the time of intensive return of population. In time the frequency of these incidents 
declined.

3.5. Insults and threats

Insults and threats are very frequent. Insulting graffiti are written on the housing 
facilities where returnees live, especially in urban areas, than on religious facilities, 
schools and other public institutions and places. Targeted communities consider 
graffiti as a symbolic message of hate, an insult, intimidation and sometimes a 
direct and real threat. Some people see these messages as a tool of pressure to leave 
that community. Most of graffiti are written during the night, so that perpetrators 
are not identified and caught. 

The respondents also talked about car processions in the returnee areas, mostly 
after football games (S.S., 63, returnee; A. H., 57 years old, returnee). However, 
this happens on the summer, when the people from Diaspora are visiting. These are 
provocations from the moving vehicles, mostly in evenings or at night.
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3.6. Rape 

The criminal offence of rape which is motived by ethnic or religious hatred 
is the rarest manifestation of hate crimes in Bosnia and Herzegovina. Two such 
cases were recorded during the analysis of the collected material. According to the 
Organisation for Security and Cooperation in Europe, in July 2008, one potential 
case occurred in Brčko. The charges state that a 20 year old Bosniak woman and a 
Bosniak man put a Serb woman in their car, took her to a remote road where they 
stopped the vehicle, threaten her with a fake gun and took her purse. Then Bosniak 
woman pointed the gun into the victims head, ordered her to take off her clothes 
and then the man raped her. During the rape, he uttered ethnicity - based insults 
(OSCE–BiH, 2009). The other case occurred on 11 January 2013. (Hideous crime 
in Modriča: the perpetrator broke into a house and raped a 70 year old woman, 
2013) in Pećnik, Vukosavlje Municipality. A Serb perpetrator committed armed 
robbery and then raped a Croat woman. The District Court in Doboj sentenced the 
perpetrator to seven years and six months of imprisonment.

The methodological difficulties in collecting data should also be considered, 
therefore, there is a possibility that there are more of these cases. However, based 
on the available data, it can be said it is the rarest manifestation of hatred. 

3.7. Mixed motives and wrong perceptions

During the research it was noticed that there are criminal offences and incidents 
that are only partially motivated by national and religious hatred. This often happens 
in cases with unresolved property issues and the sides in the conflict are of different 
nationalities.  In these situations the case gets an ethnic or religious character – 
although the nature of conflict is different. In addition, mistaken perceptions have 
also been observed, as well as a subjective feeling of minority groups being under 
threat even when criminal offences do not have an ethnic or religious motivation. 
When members of minority communities or their property are attacked, they 
consider it an ethnic or religious hatred and a pressure to move, although it is 
obvious that these offences and incidents have different motivation. The subjective 
feeling of being under threat because of their ethnic or religious affiliation is very 
strong. Mostly these are property crimes – thefts, breaking and entering of renewed 
houses where nobody lives, or stealing brass and marble from graves. Members of 
community are especially agitated if a religious facility is damaged or someone is 
killed.

The complexity of social relations in Bosnia and Herzegovina and specific 
way of life in multi-ethnic communities before the war suggests to what extent 
some incidents are motivated by ethnic or religious hatred and to what extent by 
some other reasons. On the surface most incidents and disputes seem to be the 
consequence of ethnic or religious hatred. However, it often happens that at the root 
of such relationship lies a conflict between families living next to each other, and 
it is motivated by other reasons such as ordinary disagreement or bigotry. These 
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cases are very present in practice. One of the respondents, a police officer, says the 
following:

Somebody will say: I will do something to my neighbour because I hate him, 
and I hate him because he is a Croat or a Bosniak. No, there might be a different 
explanation of the relationship between those families. Maybe they were best 
men and they had a fight about land or something else. And then they say the 
reason is nationality. These things happen. (Ž. D., a 48 year old police chief)

These incidents are specific for the returnee areas. Neighbourhood fights, 
insults, threats and breaking windows are common. It is not rare that neighbours 
took over their neighbours’ land and built on it during the war, so when the proper 
owners returned, property issues occurred. Therefore, the basis of the conflict is not 
ethnic or religious hatred but property issues.  

The situation is similar in cases when there is a property dispute related to 
some religious facilities. The population of entire villages was collectively moved 
during the war and after the Dayton Peace Agreement was signed. Serbs moved 
collectively to Republika Srpska from the area that was allocated to the Federation 
of Bosnia and Herzegovina. Displaced persons moved mostly to the Bosniak 
property in Republika Srpska. They built their religious facilities there. After the 
war, when returnees filed property claims to get their property back, new problems 
and tensions occurred. A characteristic example is the Orthodox Church built on the 
private land of a Bosniak woman, Fata Orlović, in Konjević Polje, where religion-
motivated incidents were recorded several times.

Individual cases of arson are also examples of mixed motives, especially if 
there are unsolved property relations, i.e. attractive locations for construction, and 
the land is owned by members of minority population. There is a pressure on them 
to sell houses and land. The following is one of the examples:

Molotov cocktail was thrown from a terrace through the window in 2006 in 
broad daylight, at half past one. The terrace was wooden so it burst into flames. 
If it was during the night, everything would burn down, since it is a one-storey 
house. Now it just stands there, a ruin. Somebody put them up to it…because 
there are two acres of land behind the house, good location; now popular…the 
ownership of the house is disputed. Allegedly, a woman bought the house for 
50.000 KM, but she bought it from my cousin, his share. We were co-owners. 
(B. K., a 68 year old returnee)

Some criminal offences, incidents and events are not motivated by ethnic or 
religious hatred. Lacking accurate information, the injured community sees these 
events as those with ethnic or religious motivation, and, as a rule, believe that the 
attackers belong to other ethnicity or religion. They believe they are a target of an 
attack only because of hatred. These events are very disturbing and cause a strong 
emotional reaction of the community members, so they cannot objectively perceive 
the facts that eliminate elements of national or religious hatred. These are mostly 
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cases of property theft, damaging of religious facilities or murders of returnees. 
Upon examining the facts the ethnic or religious motivation is excluded. Regardless, 
these events, or more precisely, the perception of these events, cause suspicion and 
upset intern-ethnic and religious relations. Majority of cases of wrong perception 
are related to the theft of returnees’ property. Protection of personal and property 
safety of the returnees is one of the priorities of the police. This is a very sensitive 
issue, because if the police do not manage to protect returnees and their property 
– the problem acquires a political dimension. This is especially true for renovated 
property where nobody lives, or lives there occasionally. Such property is often a 
subject of theft. The perception of victims is that the perpetrator is exerting pressure 
on them because of their ethnicity in order to sell their property and move away, 
rather than a greed-driven act. Since the property is not protected, victims often 
do not find out about the offence until much later since they do not live there, so it 
usually takes a long time for it to be reported to the police, without which the police 
have no legal grounds to act. Such circumstances work in favour of criminal groups 
who are involved in this type of crime. 

When it comes to wrong perceptions, other targets of theft are churches or 
mosques. These are mostly thefts where perpetrators break and enter a religious 
building and steal valuable items, money or construction material. Given the 
manner of perpetration, it is evident that the motive is greed. However, members 
of religious communities assign great significance to these events, and they want to 
know who did it and why (LJ. B., a crime police inspector) 

It is not rare that the media report on these events without establishing the 
facts. Biased media with subjective information create a perception that certain 
ethnicity or religion is under threat. In addition to subjective information distributed 
by the media, there is a problem of rumours which lead to turmoil of the minority 
communities. This indicates that inter-ethnic and religious relations are a very 
sensitive issue in Bosnia and Herzegovina.   

When a murder is committed in a mixed community where inter-ethnic 
relations are ruined, especially when dealing with returnees, the tensions occur 
and the first perception of the community members the victim belonged to is that 
the motive for the commission of the crime is the ethnic background of the victim.  

4.  CONSEQUENCES OF HATE CRIMES IN BOSNIA AND 
HERZEGOVINA

Hate crimes have more serious consequences in comparison to other offences 
– they have an extremely negative psychological effect on the victim, they cause 
fear, social division and escalation of violence (OSCE – ODIHR, 2009). The 
consequences of these criminal offences in Bosnia and Herzegovina are primarily 
psychological in the form of fear provoked both in the affected individuals and 
other members of the community. Then there are social consequences, manifested 
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through deepening of the existing group divisions inevitably leading to ruining 
inter-ethnic relations. What is especially characteristic for Bosnia and Herzegovina 
is the process of demographic changes in terms of gradual emigration of minority 
group members from certain areas, which leads to further ethnic homogenisation. In 
addition, hate crimes are a threat to peace and stability because if the environment 
is unstable in terms of security there is always a risk of the eruption of violence.  

Victims are suffering psychological consequences; they feel fear, anxiety and 
insecurity. Even some minor offences – such as ethnicity or religion-motivated 
property damage, verbal insults, threats and insulting graffiti have a long-term 
negative effect on victims. The respondents who had a negative experience describe 
the event with a lot of emotions and details, even if it happened years ago.   

Each act of violence motivated by hatred has a strong impact on the targeted 
community. Community members are very interested in what happened and how, 
and what further consequences can be implied by a concrete event. These events 
are long remembered and recounted. If, for example, gravestones are damaged 
– although they are very distressed, the community members believe they are 
powerless to do anything. One respondent described his feelings after one such 
event: “I feel bad because of it, but one feels helpless” … (D. L., a 52 year old local 
citizen) One returnee, whose house and business premises were damaged on few 
occasions shared his experience: “I felt like somebody slapped me in the face for 
no reason” (B. M., 32 years old, returnee). Some respondents think it is more about 
humiliation and bitterness than fear when it comes to their safety. 

Writing insulting graffiti on public surfaces is also causing disturbance in the 
community insulted by the graffiti: 

When they see graffiti like: “Go away”, or “Knife, wire, Srebrenica” (B/C/S: 
„Nož, žica, Srebrenica“), it is normal that you feel affected. We all know what 
happened in Srebrenica, and see this as a direct threat. (S. A., a 32 year old, 
policeman, returnee)

The respondent, a returnee whose property was damaged on few occasions and 
who received threats described how it affected him:

It is not pleasant when it happens. On one occasion, there were seventeen of 
us in the house, and a group of men arrived yelling: A..., tonight you will not 
sleep! It was a really bad experience (A. H., 57 years old, returnee).

Individuals who have been victims of ethnicity or religion motivated violence 
said that distrust and certain amount of fear remain long after the attack. They see 
these attacks as a direct and serious threat to their personal safety, because they 
belong to a certain ethnic or religious group. One respondent from Banja Luka, a 
victim of violence, described his experience and consequences it had on him:

I have to leave to find my peace. I came, but I did not find peace. I was told 
what would happen if I return, and that was exactly what happened. I was in 
a situation that five children between 18 or 19 years old attacked me. I was 
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in a situation to take out my gun to protect my life.  I don’t even know how I 
managed to stop myself from shooting at them. I tried to talk my way out of 
it, to threaten them a bit. Those children backed off when they saw the gun. 
However, I asked myself how long this is going to last? Tomorrow some other 
child will come, and then another, then another, one day I may have to use 
my gun. And then what, I would have to go to jail! Then I decided to take my 
passport and go abroad. (F. S., a 40 year old returnee)

Some respondents accept the existing state as normal, as a part of their lives. 
Getting used to victimisation and accepting deviant as normal is a consequence 
of previous negative experience, especially during the war. Compared to the 
experiences in the war, current events have less significance. Another reason is the 
frequency of these events and the lack of responsibility, which gives an impression 
that this is a common thing and cannot be changed under the existing circumstances, 
but only accepted. One respondent, a Bosniak returnee to Bratunac, described his 
life of a returnee:

It is very beautiful in Bratunac, there is some… they write: Nož, žica, Srebrenica 
(knife, wire, Srebrenica), it appears overnight but it is also removed fast. It 
was like that, there were provocations, but I think it happens on all sides. You 
endure it, things settle… (J. B., a 57 year old returnee)

One of the most common ways of expressing religious hatred is breaking 
windows on religious facilities. One returnee in Banja Luka told us about window 
being broken on a mosque in his settlement:

People condemn it, although most of them don’t even notice it. Previously such 
cases were reported to the police, after that the police would come investigate at 
the scene of the crime. Now the windows are boarded, there is no more money. 
People are not even commenting on it anymore. It has become normal... of 
course it is not normal but what can you do... (S. E., 29 years old, returnee).

The consequences are visible mostly through the creation of a greater social 
distance between different ethnic and religious groups. Each incident is causing 
greater group cohesion of the community whose member was attacked and the 
distrust towards other ethnic or religious group is increased. It is interesting to 
notice that the people who live somewhere else are more afraid compared to 
those who live there. On the one hand, it can be explained by getting inadequate 
information, rumours, and media exaggeration of some events. On the other, it can 
be assumed that the members of minority communities living there are getting used 
to the existing circumstances:

Persons coming from abroad are scared ten times more. They are more afraid. 
So when they come and plan to have their vacation for three or four weeks, 
they cut it in half. To leave as soon as possible. The inhabitants living here 
constantly, including myself, are used to it. It is like that! (F. S., 40 years old, 
returnee).
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Special problem is emigration of minorities from certain areas as a consequence 
of continuous intimidation. Every act of violence motivated by ethnic or religious 
hatred prompts the remaining inhabitants to question their decision to live in such a 
community. Intimidation, murders, explosions and setting fire to houses at the time 
of intensive return had an especially negative impact. One respondent is telling 
about the consequences of a murder of a returnee in central Bosnia: 

...it was a murder of a police officer in Travnik under whose car was planted a 
bomb. Also one more police officer was killed in a similar way…This all had 
a negative impact on the return of Croats. The family of one of the murdered 
police officers had returned previously to Travnik, but after that event they left 
and never came back (V. E., 39, local citizen).

One respondent commented on how some inter-ethnic incidents influenced the 
returnee population in Srebrenica:

There was fear, some who were in town and were obtaining some documents 
left the same day, and those who returned left temporarily to the Federation. 
Until things settled. (H. M., a 46 year old returnee)

One respondent from Sarajevo claims that there is a direct connection between 
attacks on returnees, religious facilities and graveyards with emigration of the 
minority population from that area. He explained it: 

The best indicator is to check the ads in newspapers; you can see that mostly 
Serb property is being sold. The recession stopped the emigration of Serbs 
from this area. If there was no recession, I think that the remaining population 
would reduce by half; they would sell their property and leave (Č. Đ., 40 years 
old, local citizen). 

The same respondent is describing the reaction of the population on the 
occasion of destruction of gravestones:

People are sensitive about those things, then they make tragic decisions, for 
example they exhume their deceased and take them to another location. It is 
sad that Orthodox land here is sold and people are leaving. Orthodox cemetery 
and homes are the only witnesses that orthodox Serbs lived here. The way 
the things are, in some ten years, if nothing changes, it is a question if the 
Orthodox Serbs will live here at all. Churches and graveyards should be the 
witness of that, but the graveyards are gradually exhumed (Č. Đ., 40 years old, 
local citizen). 

Findings of our research indicate that beside inter-group conflict there is a 
specific latent conflict between the members of the same ethnic or religious group. 
Mostly it is a conflict between the people who live somewhere on a permanent 
basis and those who come there occasionally. For example, there are significant 
differences in perceptions of inter-ethnic relations between Bosniaks who returned 
to their homes and those who stayed in Diaspora, and come to their birth place 
for summer vacation. Also, similar tendency has been noticed in the Srebrenica 
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area, where local Serbs do not appreciate occasional visits of extreme groups from 
Serbia. We are giving some examples illustrating this. One respondent, a returnee 
from Banja Luka, said the following:

I get along with my neighbours fine, it is our common interest to live peacefully 
and help each other as much as we can. When summer comes, people from 
Diaspora come for a vacation and tensions, arguments and insults start. They 
are here for a couple of weeks, drive their expensive ‘Volvo’ and leave, and I 
stay here in my poverty and explain to my neighbour Serb, who lives as hard 
as I do, that my Bosniak did not mean it like that – and we both know he did... 
(F. S., 40 years old, returnee).

5.  CONCLUSION

Hate crimes are primarily a security problem, because if the environment is 
unstable in terms of security, these crimes carry a risk of outbreak of violence. 
Although in the post-war period in Bosnia and Herzegovina this type of crime is in 
a relative decline, the fact that the country is a post-conflict zone and inter-ethnic 
relations are disturbed should not be forgotten, and any such crime, regardless its 
gravity, is causing new ethnic and religious divisions and is deepening the existing 
ones. This way, new antagonisms are generated in a situation where the institutional 
capacities for the control of hate crimes are not sufficiently developed in Bosnia 
and Herzegovina.

Hate crimes represent a threat for co-existence of different ethnic and religious 
communities sharing the same living space and difficult experiences from the 
previous war. However, due to the institutional weaknesses and inadequate 
approach to this type of crime, it is difficult to give a realistic assessment of the 
extent of this phenomenon. It is evident that the intensity of severe criminal offences 
committed out of ethnic or religious hatred is significantly declining compared to 
the previous period, especially compared to the time of a more intensive return of 
refugees and displaced persons. Hate crimes lead to feelings of personal insecurity 
of victims and other members of the victim’s community, thus increasing social 
distance between ethnic and religious groups, affecting demographic changes due 
to the emigration of the minority peoples from certain areas, and contributing to 
larger ethnic and religious homogenization, inevitably leading to inter-ethnic and 
religious distrust and intolerance. Under some circumstances these types of events 
can lead to escalation of violence and become a reason for a potential conflict, 
which has its roots in the historical disputes and structural controversies of the 
modern Bosnia and Herzegovina. There has not been a large-scale violence since 
the end of the war in Bosnia and Herzegovina, i.e. all the cases were localized. 
However, violence with ethnic and religious motivation almost always creates a 
tide of hate and intolerance that reaches beyond the local area where the event took 
place, especially under the influence of the media. Every hate crime, including 
those that are wrongly perceived as such, represents a threat to peace and stability 
in Bosnia and Herzegovina. 
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One specific finding of our research is the existence of latent, inter-group 
conflict among the members of the same ethnic or religious group. The conflict 
exists among those who live in a local community and those who come there 
occasionally. Their opinions differ significantly when it comes to their perception 
of co-existence with people of different ethnicity or religion. Those who do not 
live in a local community do not understand or do not want to understand the 
complexity of relations of people of different cultures living in the same area, their 
inter-dependence in every-day life, interests, needs and values based on which they 
form a positive opinion of each other.

Although the work on prevention and combating hate crimes is a demanding 
task, good practices from around the world should be adjusted to the local 
environment and used in Bosnia and Herzegovina. On the strategic level this would 
mean creating a strategy and action plan for combating hate crimes based on the 
model used in Great Britain (Dixon, 2010).

Using other positive experiences clearly indicating that the efficiency of the 
police with regards to combatting hate crimes can be increased through establishing 
specialized departments for combating hate crimes, through trainings for the 
police, efficient data gathering, contacts with communities, harsher penal policy 
and cooperation with the media should also be considered (Levin & Amster, 2007; 
Cronin, McDevitt, Farrell & Nolan, 2007). 

Given the lack of functional communication or acting of the relevant 
institutions, using positive experiences of the United States of America in terms of 
forming working groups encompassing different levels and jurisdictions (Phillips 
& Orvis, 1999) in combating different types of crimes, including hate crimes, 
should be considered. This is especially relevant in the areas of training, exchange 
of information, and cooperation of police agencies at the state, entity and local 
level. 

BIBLIOGRAPHY

• Baldwin, D. A. (1997). The concept of security. Review of International Studies, 
23(1), 5-26.

• Barnes, A., & Ephross, P. H. (1994). The impact of hate violence on victims: 
Emotional and behavioral responses to attacks. Social Work, 39, 247-251.

• Coser, L. (2007). Funkcije društvenog sukoba: ispitivanje funkcije društvenog 
sukoba i njegove upotrebe u empirijskim sociološkim istraživanjima. Novi Sad: 
Mediterran Publishing.

• Cronin, Sh. W., McDevitt, J., Farrell A., & Nolan, J. J. (2007). Bias-Crime 
Reporting Organizational Responses to Ambiguity, Uncertainty, and 
Infrequency in Eight Police Departments. American Behavioral Scientist, 
51(2), 213-231.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

202

• D’Augelli, A. R., & Grossman, A. H. (2001). Disclosure of sexual orientation, 
victimization, and mental health among lesbian, gay, and bisexual older adults. 
Journal of Interpersonal Violence, 16, 1008–1027.

• Dixon, L. (2010). Tackling hate by driving diversity: A new labour success 
story? The Journal of Community and Criminal Justice, 57(3).

•  Garland. J., & Chakraborti. N (2012). Divided by a common concept? 
Assessing the implications of different conceptualizations of hate crime in the 
European Union. European Journal of Criminology, 9(1) 38–51. 

• Gerstenfeld, P. (2004). Hate Crimes: Causes, Controls and Controversies. 
London: Sage.

• Gnusan zločin u Modriči: Provalio u kuću, pa opljačkao i silovao 70-godišnju 
staricu. (2013, novembar 1). Retrieved 2016, August 12, from: http://www.
nezavisne.com/novosti/hronika/Gnusan-zlocin-u-Modrici-Provalio-u-kucu-
pa-opljackao-i-silovao-70-godisnju-staricu/175093.

• Grattet, R., & Jenness, V. (2001). Examining the Boundaries of Hate Crime 
Law: Disabilities and the “Dilemma of Difference.” The Journal of Criminal 
Law and Criminology, 91(3), 653–698.

• Green, D. P., McFalls, L. H., & Smith, J. K. (2001). Hate crime: An emergent 
research agenda. Annual Review of Sociology, 27, 479–504.

• Hall, N. (2005). Hate Crime. Cullompton: Willan.
• Helsinški komitet za ljudska prava u Bosni i Hercegovini [HCHR–BiH]. 

(2002). Izvještaj o stanju ljudskih prava u BiH u 2002. Retrieved 2011, June 
26, from: http://www.bh-hchr.org/Izvještaji/izvj2002.htm.

• Herek, G., Gillis, J. R., Cogan, J. C., & Glunt, E. K. (1997). Hate crime 
victimization among lesbian, gay, and bisexual adults: Prevalence, psychological 
correlates, and methodological issues. Journal of Interpersonal Violence, 12, 
195–215.

• Kielinger., V., & Paterson, S. (2007). Policing Hate Crime in London. American 
Behavioral Scientist, 51(2), 196–204.

• Lalić, V. (2013). Hate Crimes in Bosnia and Herzegovina. [Doctoral 
dissertation]. University of Belgrade. 

• Lalić, V. (2014). Sociološki aspekti zločina iz mržnje u Bosni i Hercegovini. 
Zbornik radova Krivična djela počinjena iz mržnje: izazovi reguliranja i 
procesuiranja. Sarajevo, Bosna i Hercegovina: Analitika, 17–35.

• Levin, B. (1999). Hate Crimes: Worse by Definition. Journal of Contemporary 
Criminal Justice, 115(1), 6–21.

• Levin, B., & Amster, S. E. (2007). Making Hate History: Hate Crime and 
Policing in America’s Most Diverse City. American Behavioral Scientist, 
51(2), 319–348.

• Levin, J. & Rabrenovic, G. (2001). Hate Crimes and Ethnic Conflict: An 
Introduction. American Behavioral Scientist, 45(4), 574–587.

• Levin, J., & McDevitt, J. (1993). Hate Crimes: The Rising Tide of Bigotry and 
Bloodshed. New York: Plenum Press.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

203

• McDevitt, J., Levin, J., & Bennett, S. (2002). Hate crime offenders: An 
expanded typology. Journal of Social Issues, 58, 303–317.

• Milosavljević, B. (2004). Socijalna patologija i društvo. Banja Luka: Filozofski 
fakultet Univerziteta u Banjoj Luci.

• Nolan, J. & Akiyama, Y. (1999). An Analysis of Factors that Affect Law 
Enforcement Participation in Hate Crime Reporting, Journal of Contemporary 
Criminal Justice, 15(1), 111–127.

• Organization for Security and Co-operation in Europe, Mission to Bosnia and 
Herzegovina [OSCE–BiH] (2009). OSCE Mission to BiH – summary of bias 
motivated incidents in Bosnia and Herzegovina in 2009.

• Organization for Security and Co-operation in Europe, Mission to Bosnia and 
Herzegovina [OSCE–BiH] (2009а). The Human Rights Department of the 
OSCE Mission to BiH has compiled the following information in response to 
the ODIHR request of 19 January 2009. 

• OSCE/ODIHR. (2014a). Hate crime reporting. 2014. Bosnia and Herzegovina. 
Retrieved 2016, June 25, from: http://hatecrime.osce.org/bosnia-and-
herzegovina.

• Perry, B. (2001). In the Name of Hate: Understanding Hate Crimes. New York: 
Routledge.

• Phillips, N. D. (2009). The Prosecution of Hate Crimes: The Limitations of the 
Hate Crime Typology. Journal of Interpersonal Violence, 24(5), 883–905.

• Phillips, P., & Orvis, G. (1999). Intergovernmental relations and the crime 
task force: A case study of the East Texas violent crime task force and its 
implications. Police Quarterly, 2(4), 483-461.

• Popović, D. (2014, April 4). Ubio komšiju zbog vaskršnjih jaja. Retrieved 2016, 
August 12, from: http://www.nezavisne.com/novosti/hronika/Ubio-komsiju-
zbog-vaskrsnjih-jaja/241576

• Powell, R. L. (2008). The relational concept of security [PhD Thesis]. Retrieved 
2012, June 27, from: http://dx.doi.org/10.2139/ssrn.959266.

• Torres, S. (1999). Hate Crimes against African Americans: The Extent of the 
Problem. Journal of Contemporary Criminal Justice, 15(1), 48–63.

• Vilijams, P. D. (2012). Uvod u studije bezbednosti. In P. D. Vilijams (Ed.), 
Uvod u studije bezbednosti (str. 39-52). Beograd: Službeni glasnik i Fakultet 
bezbednosti.

• Vrhovni sud Federacije Bosne i Hercegovine. (2004). Presuda, broj Kž-414-03 
od dana 21. 1. 2004. godine.

• Wæver, O., Buzan, B., Kelstrup, M. & Lemaitre, P. (1993). Identity, Migration 
and the New Security Agenda in Europe. London: Pinter.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

204



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

205

HATE CRIMES AS A DRIVER TO VIOLENT EXTREMISM – 
ARE VICTIMS OF HATE CRIMES AT RISK OF BECOMING 

INVOLVED IN VIOLENT EXTREMISM?

Besa Arifi1 

ABSTRACT

Hate crimes and violent extremism are perceived as major problems in the 21st 
Century. Evident research indicates that there is a strong relation between these 
two categories of crimes. The Balkans region offers particularly interesting input to 
analyze both hate crimes and violent extremism due to the long history of conflict 
and the consequences that are still felt in the countries of this region. Hate crimes 
relate to violent extremism in three intriguing ways:
- Firstly, people who show signs of aggressiveness and commit hate crimes are 

prone to become involved in violent extremism, which can be perceived as a 
culminating stage of committing hate crimes.

- Secondly, victims of hate crimes that are not properly dealt with or are com-
pletely ignored in a society, become marginalized. Marginalization of a group 
is considered a very important driver to violent extremism.

- Thirdly, discrimination that culminates in hate crimes leads to conflictual situ-
ations that can evolve into wars and armed conflicts (very evident in the Bal-
kans’ recent history). Going back to normality after such harsh conflicts and 
wars is a very difficult process that takes a lot of time and effort. Unsuccessful 
de-radicalization, moreover, marginalization of individuals who have not been 
able to reintegrate into society can also lead to new forms of radicalization and 
are perceived as another important driver to violent extremism.

This article will try to explain the importance of the concept of hate crimes and 
the risks related to the lack of will to deal with them in order to analyze in what 
extent they might become a driver to radicalization and violent extremism. 

The methodology to be used includes desk research and comparative analyzes. 
The comparative approach will include two countries in the region (Macedonia and 
Kosovo) and a Western European Country (United Kingdom).

A particular shortcoming of the article is the lack of data gathered from a 
specific project on the link between hate crimes and violent extremism, which 
could serve as an inspiration to undertake some kind of action in this regard. The 
article will provide conclusions and recommendations for preventive measures. 

The main finding of the article is that the link between hate crimes and violent 
extremism is tackled in certain reports regarding both forms of crime, but has not 
1  Besa Arifi, PhD, Associate Professor of Criminal Law and Criminology at the Faculty of Law, 
South East European University, Republic of Macedonia. E-mail: b.arifi@seeu.edu.mk 
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yet been thoroughly researched and a lack of sources as well as specified reports on 
this issue is highly evident. 

Hate crimes and violent extremism have important joined characteristics that 
prove that this link needs to be urgently researched and dealt with in an organized 
way by internal and international institutions that work with these forms of crime.

Keywords: hate crimes, violent extremism, radicalization, prevention, Republic of 
Macedonia.

1.  INTRODUCTION

As noted by the OSCE Office for Democratic Institutions and Human Rights 
[OSCE-ODIHR], which is evidently the most involved international organization 
into regulating the fight against this form of criminality: “Hate crimes are 
violent manifestations of intolerance and have a deep impact on not only the 
immediate victim but the group with which that victim identifies him or herself. 
They affect community cohesion and social stability. A vigorous response is 
therefore, important both for individual and communal security” (OSCE Office 
for Democratic Institutions and Human Rights [OSCE-ODIHR], 2009, p. 11). A 
general definition of hate crimes given by the same organization2 characterizes 
them as criminal acts motivated by bias or prejudice towards particular groups of 
people. To be considered a hate crime, the offence must meet two criteria. The first 
is that the act constitutes an offence under criminal law. Secondly, the act must 
have been motivated by bias. It is clear that this form of crime represents a very 
dangerous manifestation of violence that needs to be approached accurately by the 
state institutions due to the harm it represents to society. Therefore, a meticulous 
legal regulation of the criminal responsibility for hate crimes is crucial not only in 
terms of amending provisions of criminal codes, but also in terms of creating and 
implementing comprehensive strategies for the enactment of such provisions. Hate 
crimes not properly dealt with can have and usually manifest severe consequences 
in a country and they can even culminate in other forms of violence such as terrorism 
and violent extremism incidents. 

Violent extremism on the other hand, is defined as the beliefs and actions of 
people who support or use violence to achieve ideological, religious or political goals 
(Australian Government, What is Violent Extremism?). This includes terrorism 
and other forms of politically motivated and communal violence. Motivations for 
violent extremism vary and may include: following a particular ideology, issues 
such as environmental or economical concerns or ethnic or separatist causes3. 

2 More information available at: http://www.hatecrime.osce.org.
3 More information available at: http://www.livingsafetogether.gov.au/aboutus/Pages/what-is-
violent-extremism.aspx, accessed on August 7, 2016.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

207

The relation between hate crimes and violent extremism is an issue marginally 
tackled in Hate Crime reports or Countering Violent Extremism [CVE] reports. 
However, it remains a link not thoroughly researched and analyzed. Therefore, 
this paper aims to present a humble contribution to the further exploration of this 
important link by putting together the points in which these two form of crime 
relate. 

In this regard, the author will try to establish certain concerns in regard to the 
regulation and implementation of hate crime laws and policies in particular in the 
Republic of Macedonia (hereinafter RM) in comparison to other countries in the 
region and elsewhere. Moreover, the issue of violent extremism and the forms of 
manifestation in the Balkan region will also be discussed in order to find out how 
hate crimes and extremist behavior relate. Being one of the first papers discussing 
this very important link mainly through the methods of desk research, comparative 
analyses and discussion of related laws, the article does not aim to completely and 
thoroughly comprehend this topic, especially due to the lack of direct data gathered 
from interviews and other empirical methods. This would require a separate research 
project that would include a research institution and would benefit from the support 
given by the international organizations working in this field. Therefore, the author 
is deeply convinced that well-organized and well-coordinated thorough research on 
this topic should be considered. 

2.  A BRIEF DISCUSSION OF THE APPROACH TOWARDS HATE 
CRIMES IN REPUBLIC OF MACEDONIA

2.1. Current legal provisions and their implementation in practice

The amendments to the Criminal Code of RM4 (in force since 1996 (Kanevčev, 
2015)) of the years 2009 and 2014 introduced the concept of hate crimes in the 
positive criminal law of this country, concretely in the article 39 paragraph 5 which 
reads: “[w]hen determining the sentence, the court shall especially consider whether 
the crime has been committed against a person or group of persons or property, 
directly or indirectly, because of his/her sex, race, color of skin, gender, belonging to 
a marginalized group, ethnic origin, language, citizenship, social origin, religion or 
religious belief, other beliefs, education, political adherence, private or social status, 
mental or physical disability, age, family and marital status, property status, health 
condition, or any other ground provided in law or ratified international agreement.” 
This kind of qualified sentencing and the above mentioned protected characteristics 
of the victim are further mentioned in articles 137/1, 144/4, 319/1, 394g/1, 417/1 of 
this Criminal Code which consequently criminalize: Violation of equality between 
citizens, Endangering of security, Causing of hatred, division or intolerance on the 
4 Criminal Code of RM (Кривичен законик на РМ), adopted in 1996, Official Gazette of RM, 
37/1996, amended in O.G, 80/99, 04/02, 43/03, 19/04, 81/05, 60/06, 73/06, 7/08, 139/08, 114/09, 
51/11, 51/11(2), 135/11, 185/11, 142/12, 166/12, 55/13, 82/13, 14/14, 27/14, 28/14, 132/14, 160/14, 
199/14, 196/15, 226/15.
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basis of national, racial, religious and other form of discrimination, Distribution 
of racist and xenophobic material through a computer system, and Racial and 
other forms of discrimination. As explained by (Kambovski, 2015), the aim of this 
provision includes both prevention of hate crimes as well as sending an institutional 
message that they will not be tolerated in this society. 

However, legal provisions that are only written in the text of the criminal 
law but are not implemented in practice hardly have any value. Although the 
concept of hate crimes was introduced since 2009, the remaining problem well 
established by the civil sector is that hate crimes are not differentiated as such 
in the judicial practice of RM and therefore, persons who commit them, are 
usually only charged or convicted for ‘normal’ crimes without the bias element 
that differentiated them as hate crimes. Thus, a simple search in the Organization 
for Security and Co-operation in Europe [OSCE] official website on hate crimes 
will show that in RM there are no official data in regard to numbers of charged, 
prosecuted or convicted persons in regard to this form of crime5. The reason for 
this is the lack of an efficient mechanism in the institutions of policy, prosecution 
and judiciary to identify hate crimes and categorize them as such. On the other 
hand, the Helsinki Committee for Human Rights of RM supported by the OSCE 
has been developing a separate program on hate crimes since 2013, and since 
then, it has been following incidents that have elements of hate crime. The results 
are published in their annual reports (Helsinki Committee for Human Rights in 
RM, 2015) and (Helsinki Committee for Human Rights in RM, 2014) as well 
as in the web site specialized in hate crimes.6 The mentioned reports and the 
updated web-site information indicate that since 2013, a total number of 286 hate 
crime incidents have occurred, the majority of which refer to the characteristic of 
ethnical belonging or citizenship (183), whereas others refer to the characteristic 
of political affiliation or political belief (33), refugee or migrant status (30), 
causing national, racial or religious hate, discord or intolerance (23), religious 
affiliation or religious belief (20), sexual orientation or gender identity (18), etc7. 
Moreover, the reports of Helsinki Committee clearly indicate that according to 
their monitoring of the court proceedings that involve hate crime incident, it 
is usually noted that these crimes are not appropriately investigated and many 
perpetrators are either not identified or they are not found guilty, or alternatively, 
convicted to minor sentences8. These indications demonstrate that hate crimes are 

5 ODIHR. (2016). Hate Crimes Reporting. The former Yugoslav Republic of Macedonia. Retrieved 
from http://www.hatecrime.osce.org/former-yugoslav-republic-macedonia.
6 For more information see: www.zlostorstvaodomraza.com.
7 For more accurate information please consult the following link: http://www.zlostorstvaodomraza.
com/reports?l=en_US, accessed on August 8, 2016.
8 Thus, in an incident that occurred in Radishani-Skopje where an entire ethnic-Albanian family 
experienced continuous violence and therefore was forced to leave and migrate abroad, only one 
person was found guilty whereas the others were not identified despite the security camera footages. 
More information on this case and other incidents followed by Helsinki Committee can be found in 
their Annual Report on Hate crimes of 2014. (Helsinki Committee for Human Rights in RM, 2014)
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evident in RM showing clear characteristics despite the lack of official reporting by 
state institutions, thus, ignoring this fact will not make these crimes go away. On the 
contrary, as held by the European Court of Human Rights: “[w]hen investigating 
violent incidents, such as ill-treatment, State authorities have the duty to take all 
reasonable steps to unmask possible discriminatory motives. Treating violence and 
brutality with a discriminatory intent on an equal footing with cases that have no 
such overtones would be turning a blind eye to the specific nature of acts that are 
particularly destructive of fundamental rights.” (Identoba and Others v. Georgia, 
2015, ECtHR, par. 67).

2.2. International Recommendations and the formation of the National 
Working Group on Hate Crimes. Draft Amendments to the Criminal 
Code of RM

In this regard, it is very important that some recommendations by international 
organisations are mentioned. Hence, the 2014 Report of the Working Group on the 
United nations [UN] Universal Periodic Review recommends to RM to “[f]ight 
impunity for violence against marginalized persons motivated by their ethnicity, 
religion, or sexual orientation, particularly through an improved awareness of 
public opinion, and the police and judicial authorities9” (UN General Assembly, 
Human Rights Council, 2014, p. 18). Moreover, the European Union [EU] Progress 
Reports on Macedonia for the years 2013 indicates that: “[d]ata on the reporting, 
investigation and prosecution of hate speech and hate crime is not collected 
systematically and training of law enforcement, prosecutors and judges needs to 
be stepped up” (The European Commission, 2013, p. 45), with the situation not 
changing neither in the 2014  (The European Commission, 2014, p. 47), nor in 
the 2015: “Collection of data on the reporting, investigation and prosecution of 
hate speech and hate crime is still not systematic and several cases of hate speech 
in social media and blogs require adequate follow-up by the authorities” (The 
European Commission, 2015, p. 59). 

Due to this lack of progress, in 2015 the OSCE Mission in Skopje in cooperation 
with the Macedonian Academy for Sciences and Arts [MASA] led at that time 
by Academic Vlado Kambovski worked together on creating a National Working 
Group on Hate Crimes consisted of representatives of the following institutions: 
Faculty of Law, The Ministry of Justice, the Ministry of Interior Affairs, Office 
of the Prosecution, Judiciary, the National Contact Person for Hate Crimes by the 
Ministry for Foreign Affairs, Academy for Judges and Public Prosecutors, Civil 
Society Sector (Helsinki Committee), Academic Community, National Commission 
on Anti-Discrimination, MASA and the Macedonian Society for Criminal Law and 
Criminology (Kambovski, 2015). The author of this paper is a member of the 

9 Recommendation 101.40 made by Belgium, Human Rights Council, Report of the Working Group 
on the Universal Periodic Review – The former Yugoslav Republic of Macedonia (26 March 2014), 
page 18. Available at: http://www.ohchr.org/EN/HRBodies/UPR/Pages/MKSession18.aspx, accessed 
on August 8, 2016.
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National Working Group on Hate Crimes [NWGHC]. The group has worked on 
preparing draft amendments to the Criminal Code of RM which aim at a better 
definition of hate crimes in different articles of the Code. A separate definition is to 
be established in article 122 par 23 that will define a hate crime as: “…a criminal 
act against a person or legal entity or property related to it, that is committed 
entirely or partially because of the actual or presumed characteristic of the person 
that refers to race, color of skin, national and ethnic belonging, religion or religious 
belief, mental or physical disability, sex or gender identity, sexual orientation, 
political affiliation, age or belonging to a marginalized group” (Kambovski, 
2016). The definition will relate to the remaining article 39 paragraph 5 as cited 
above in terms of prescribing aggravating circumstances when a crime has the bias 
element. Moreover, the previous list of separate crimes where the bias element 
will continue to represent an aggravating circumstance is to be enlarged according 
to the proposed draft amendment in order to include the following crimes that 
will include an additional aggravating circumstance when committed out of hate: 
Murder (article 123), Bodily Injury (article 130), Severe bodily injury, (article 
131), Coercion (article 139), Unlawful deprivation of liberty (article 140), Torture 
and other cruel, inhuman or degrading treatment and punishment (article 142), 
Threatening the safety (article 144), Prevention or disturbance of public gathering, 
(article 155), Rape (article 186), Sexual assault of a helpless person, (article 187), 
Sexual assault upon a child who has not turned 14 years of age (article 188), Not 
providing medical help, (article 208), Damage to objects of others (article 243), 
Abuse of official position and authorization, (article 353), Act of violence (article 
386), and Desecration of a grave (article 400).

2.3. Recommendations by OSCE-ODIHR in regard to the Draft 
Amendments of the Criminal Code of RM

The proposed draft amendments were thoroughly reviewed by the OSCE-
ODIHR and a detailed feedback report was received with comments and 
recommendations that are currently in the process of adjustment by the NWGHC. 
The OSCE-ODIHR 2016 feedback report found the two tires approach of using 
Article 39 paragraph 5 parallel to the approach of crimes committed out of hate, in 
order to include a larger list of crimes and provide better possibilities to identify and 
prosecute hate crimes. The OSCE-ODIHR further recommend “to specify in law 
that judges are obliged to put on record the reasons for applying or not applying the 
provision of Article 39 par 5 of the current Criminal Code in cases which involve 
potential bias motives on the part of the perpetrator.” (OSCE-ODIHR, 2016, p. 10) 
They also recommend some fine tuning adjustment of the old and new articles and 
paragraphs in order to provide a clear understanding of the concept of hate crimes 
and better implementation. It is also interesting that the feedback report found that 
“[i]n the case of political affiliation, it is noted that while this ground is sometimes 
included as a protected characteristic in domestic legislation, it is not an immutable 
or fundamental characteristic and can often change over time. Additionally, it is a 
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vague term open to various interpretations and potentially very difficult to prove 
in practice. For this reason, it is recommended to remove political affiliation as 
a protected characteristic from the Draft Amendments.” (OSCE-ODIHR, 2016, 
p. 13). However, it is important to note that Macedonia currently represents an 
extremely politicized society, and as explained by the reports cited above, hate 
crimes related to political affiliation or political belief are the second largest category 
of hate crimes committed in RM. Therefore, the political affiliation and political 
belief characteristic should be thoroughly discussed and seriously considered in the 
amendments taking into account the specific situation of this country. It would send 
the message that hate crimes of any kind will not be tolerated anymore and will be 
properly dealt with. In this regard, it is very important that the draft amendments 
include 17 additional crimes which will include the element of bias in comparison 
with the other remaining 5 crimes that included this bias from earlier amendments. 
It is also crucial that a specific strategy on implementation of the amendments is 
created that will establish appropriate mechanisms for identifying and following 
hate crimes through acknowledging them in the data record and in the judicial 
decisions.

Additionally, it is very important to relate hate crimes to the victimological 
approach. Hence, the OSCE-ODIHR recommend: “to disaggregate official data 
on victims of crimes by ethnicity, gender, religion etc., and to supplement such 
data with crime victimization surveys, which may help provide insights into why 
individuals might be hesitant to report bias-motivated crime and learn of their 
experience with law enforcement agencies.” (OSCE-ODIHR, 2016, p. 16). In this 
regard, it should be noted that in the new Law on Criminal Procedure of RM (2010, 
in force since 2013), there is a specific chapter10 on the victims and their rights in 
the criminal procedure (Kalajdžiev & Lažetić-Bužarovska, 2011). However, this 
chapter is not implemented appropriately due to the lack of institutional capacities. 
Hence, as explained elsewhere (Arifi, 2015), there is no evident strategy nor 
available specialized state institutions for implementation of the rights of crime 
victims in general, let alone the rights of hate crime victims. 

As clearly indicate in the recommendations of OSCE-ODIHR, “[s]uccessful 
investigations into potential bias-motivated crimes will also depend to a large 
extent on society’s degree of confidence and trust in law enforcement agencies and 
the criminal justice system. If institutions are seen as biased or corrupt, individuals, 
particularly persons from marginalized groups, are less likely to report such crimes.” 
(OSCE-ODIHR, 2016, p. 16). As Macedonia faces one of the largest political crisis 
in its short history of independence11, which has put serious concerns in regard to 
the competence, independence and legitimacy of state institutions, especially the 

10  Law on Criminal Procedure of RM (Закон за кривичната постапка), adopted 2010, Official 
Gazette of RM, 150/2010, amended in O.G, 51/11, 100/12; Chapter V, articles 53-56.
11  One aspect of the crisis discussed in Arifi, B. (2016). Presidential Pardon Debunks Fragility 
of Macedonian State Institutions. Retrieved from Balkans in Europe Policy Blog: http://www.
suedosteuropa.uni-graz.at/biepag/node/220.
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Prosecution and Judiciary, it is notable that the lack of confidence is very evident, 
hence, it represents a fundamental problem in dealing with hate crimes.

3.  COMPARATIVE APPROACH TOWARDS HATE CRIMES

3.1. Countries of the Balkan region

If the data collected in the OSCE-ODIHR hate crime reporting website12 is 
taken into consideration it can be noted that other countries in the region have 
somewhat similar status as RM, some of them collecting and disseminating more 
detailed data on hate crimes that occur in their territories whereas the others not 
providing sufficient information which is also duly noted in this very useful website. 
Thus, it can be observed that official data by state institutions are found in Croatia, 
Serbia and Bosnia and Herzegovina and Slovenia, whereas, no sufficient official 
data are found in Montenegro, Albania, Kosovo and Macedonia. The ODIHR 
has observed that Slovenia has not periodically reported reliable information and 
statistics on hate crimes to ODIHR, Croatia has not made public reliable data and 
statistics on hate crimes, Bosnia and Hercegovina has not reported hate crime data 
disaggregated by bias motivation to ODIHR, Montenegro has not periodically 
reported to ODIHR the numbers of hate crimes recorded by police, Albania has 
not periodically reported reliable information and statistics on hate crimes to 
ODIHR, whereas Macedonia does not collect data and statistics on hate crimes. 
There is no information available in regard to ODIHR key observations on Kosovo, 
although there is evident information in regard to type of hate crimes and number 
of incidents collected by the OSCE Mission in Pristina as well as other NGOs. 
It is very indicative that only in the case of Macedonia the observation is that 
no data and statistics on hate crimes are officially collected, which clarifies once 
again the urgent need for the adoption and implementation of the above explained 
draft amendments to the Criminal Court of RM as well as the application of other 
recommendations of the NWGHC. 

The types of hate crimes that are evident in the countries of the Balkan region 
show certain similarities in regard to the bias on which they occur. Hence, the most 
evident bias in the hate crimes incidents is the interethnic intolerance and hatred, 
racism and xenophobia, in which the usual conflicts take part between the majority 
ethnicity and the ethnic minorities, bias against the different religious belief, as well 
as bias against the LGBT community. As previously noted, the Helsinki Committee 
for Human Rights of RM has indicated a high percentage of hate crimes that relate 
to the bias of political affiliation and political belief, which is unique to this country 
and is not found at such a rate in the other regional countries. Moreover, the passed 
years have demonstrated an increasing bias against refugees and migrants due to 
the high number of displaced persons who use the Balkan route. 

12  See more: OSCE ODIHR. (2016). Hate Crimes Reporting. Retrieved from OSCE ODIHR: http://
www.hatecrime.osce.org/.
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It is evident that Croatia has developed a more efficient mechanism of 
identifying and following hate crimes in comparison to other countries from 
the region. Taking into consideration that the nature of hate crimes that have 
been reported in Croatia is similar with those that occur in Macedonia (with the 
exception of the bias against political affiliation), as well as the fact that the general 
criminal law provisions are also similar, the NWGHC participated in a study visit 
in Zagreb (Agenda of the Study Visit of NWGHC in Zagreb, June 1-3, 2015). The 
good practices of state institutions were noted and contacts were established to 
exchange information in the future. It was also noted that due to the fact the Croatia 
is already a member of EU, the expectations in regard to the implementation of 
EU standards related to hate crimes are higher. Also, the advanced development in 
regard to institutional capacities for following and dealing with hate crimes was 
evident in the specific mechanisms implemented by the Prosecution, Judiciary as 
well as the institutional work with the victims. 

3.2. The importance of the example of United Kingdom in dealing with 
hate crimes

The NWGHC conducted a comparative analysis in regard to the approach 
towards hate crimes in the Balkans, United Kingdom [UK] and Poland (Пресек 
на анализите за компаративното законодавство за криминал од омраза, 
2015). The author of this article conducted the research in regard to UK13 and 
Poland14 (Arifi, 2015) and found that UK is one of the countries that has developed 
very successful strategies on following, reporting and prosecuting hate crimes. 
The governmental hate crime action plan of 2014 known by the title “Challenge it, 
report it, stop it” indicates that the problem with hate crimes in UK remains big, 
estimating that on average there are around 278.000 hate crimes committed each 
year in UK (Delivering the Government’s hate crime action plan, 2014, p. 6). It 
also indicates the protected characteristics that mostly appear in the hate crimes 
committed in UK which include: race, religion/confession, disability, sexual 
orientation, and transgender-identity. It is interesting that UK provides a very 
limited number of protected characteristics in comparison to Balkan countries, 
where there are usually dozens of protected characteristics in hate crime laws. For 
example, in the Criminal Code of RM there are 24 separate protected characteristics 
in regard to hate crimes in article 39 paragraph 5, whereas the Draft Amendments 
suggest a general definition of hate crimes where 14 protected characteristics 
are mentioned. The OSCE-ODIHR feedback report on the Draft Amendments 
suggested that general and unlimited provisions for protected characteristics 
such as “member of a marginalized group” should be avoided due to the need for 
strictness of criminal law provisions (OSCE-ODIHR, 2016, pp. 14-15). 

13  Detailed information in regard to hate crimes strategies in UK to be found in Delivering the 
Government’s hate crime action plan. (2014). Challenge It, Report It, Stop It. London: HM Government.
14  Detailed information in regard to hate crimes strategies in Poland to be found in Project for the 
American Jewish Committee Berlin, 2009.
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The most evident hate crimes in UK involve racial and religious bias that 
occur in anti-Muslim hatred that has resulted in efforts of state institutions to work 
closer with communities to tackle this problem. The action plan develops three core 
principles:

1)  To prevent hate crime - by challenging the attitudes that underpin it, and 
intervening early to prevent it escalating;  

2)  To increase reporting and access to support - by building victim confi-
dence and supporting local partnerships; and  

3)  To improve the operational response to hate crimes - by better identifying 
and managing cases, and dealing effectively with offenders.

These three pillars of the British action plan on hate crimes should be used 
as an example of good practice while creating a national strategy for prevention 
and punishment of hate crimes in Macedonia. The most important thing to be 
learned is the understanding that no state can afford to ignore hate crimes by not 
making efforts to better identify and acknowledge them. Another important attitude 
is the early intervention and prevention of escalation, which again is not very 
evident in Macedonia, having in mind the lack of efficiency of state institutions to 
effectively deal with these situations and to better identify and manage hate crime 
cases. Moreover, the importance of working with the victims and building their 
confidence in the state institutions is crucial for reporting hate crimes and it is not 
a coincidence that it was also emphasized in the OSCE-ODIHR recommendations. 
Moreover, the incidents reported by the Helsinki Committee for Human Rights 
often demonstrate the hesitation of the victims to report hate crimes due to the 
lack of confidence in state institutions. Efforts should be made to provide better 
protection for victims of hate crimes and to help them deal with the consequences 
through effectively managing the case due to legal provisions.

4.  THE LINK BETWEEN HATE CRIMES AND VIOLENT EXTREMISM

 The above mentioned UK Governmental Hate Crimes Action Plan “Challenge it, 
Report it, Stop it” tackles the very important link between hate crimes and violent 
extremism while discussing the following five emerging challenges in regard to 
dealing with hate crimes in UK:

1) Disability hate crime: An increase of hate crimes against persons with 
disability is evident in UK culminating in the Winterbourne View Hospi-
tal abuse (Winterbourne View ‘failed to protect people’, 2011). Although 
evident action was taken and the hospital was shut down (Winterbourne 
View ‘abuse’ hospital closes on Friday, 2011), it indicated the severity of 
disability hate crimes that was previously not considered very serious and 
widespread.
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2) Hate crime online: The Action Plan discusses the challenge of the task of 
removing hate material from mass media channels such as the internet, 
whilst also protecting freedom of expression 

3)  Extremism and hate crime: This issue will be separately discussed below.
4)  Anti-Muslim hatred: An evident example were the anti-Muslim hate 

crimes that occurred after the murder of a British soldier (Fusilier Lee 
Riggby) by Michael Adebolajo and Michael Adebowale in London, as 
reported by many news agencies: (Taylor & Siddique, 2013), (Muslim 
groups want ‘serious action’ over attacks, 2013), (Mailk & Quinn, 2013), 
(Gilligan, 2013), (Burns, 2013), (Beattie, 2013), (Al-Rahma Islamic Cen-
tre destroyed in ‘hate crime’ fire, 2013). The attacks were condemned by 
state officials but also by other communities showing solidarity with the 
Muslim community in UK. Moreover, this inspired a series of collabora-
tion between the governement and the Muslim community evident in the 
projects implemented in this field which include the following: (1) The 
first ever Cross-Government working group on anti-Muslim hatred; (2) 
Launch of Tell MAMA, the first third party reporting service to record 
incidents and support victims of anti-Muslim hatred; (3) Hosting the UK’s 
first ever Srebrenica Memorial Day; (4) The Department of Communities 
and Local Government (DCLG) is supporting social media workshops in 
Birmingham and Leeds. This follows the initial two workshops that were 
held in London and Manchester. The aim is to improve the social media 
capacity of community organisations at each location to allow them to 
counter hatred online; and (5) DCLG holding a number of regional road 
shows around the UK in March and April 2014 to promote the work of 
integration and anti-Muslim hatred, and to engage with the communities 
to find out what more Government can do. (Delivering the Government’s 
hate crime action plan, 2014, p. 9)

5)  Reducing the impact of offences committed in hate crime cases: identi-
fying motives of hate crimes through acknowledging and analyzing them 
provides valuable information on what characteristics need to be better 
protected and where the policies should focus. 

This Action Plan is among the rare documents that clearly states the link between 
hate crimes and violent extremism. Hence, it indicates the following: “[E]xtremism 
can flourish where different parts of a community remain isolated from each other. 
More integrated communities will be more resilient to the influence of extremists. 
Extremism is less likely to be tolerated by communities which come together to 
challenge it. Britain is stronger because of its open, multi-faith and multi-racial 
communities. It is important that this effort is led locally by communities who 
know their areas best.” (Delivering the Government’s hate crime action plan, 2014, 
p. 8). This approach on working together against marginalization is also shared in 
the Report from the Prime Minister’s Task Force on Tackling Radicalisation and 
Extremism (2013), prepared after the above mentioned murder of Fusilier Lee 
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Riggby. It is very important that a hate crime action plan mentions the challenge 
of violent extremism and relates it to the marginalization of communities, thus 
indirectly indicating it as a driver towards radicalisation. There is no other 
example of the mentioned direct link in any of the reports on hate crimes provided 
in the countries of the Balkan region neither by state institutions nor by the civil 
sector. Therefore, it would be highly beneficial to contemplate on possibilities and 
measures to be taken in order to prevent violent extremism through preventing and 
punishing hate crimes. Certain conclusions in regard to this issue will be presented 
in the following subtitles of this paper.

On the other hand, the divergent approach in regard to hate crimes and 
violent extremism should also be considered. Namely, the explanation given in 
the earlier paragraph indicates the threat that hate crimes represent as a driver 
to violent extremism. Hence, lack of capacities and unwillingness to deal with 
hate crimes creates the feeling of marginalization, fear and disappointment from 
state institutions, which may be a strong driver to violent extremism as will be 
discussed further. On the other hand, the opposite link should also be made in 
order to differentiate between hate crimes and violent extremism. In an interesting 
recent article titled “The Orlando shooting: exploring the link between hate crimes 
and terrorism”, Freilich, Gruenewald, Chermak, & Parkin, (2016) indicate the 
following:

“Many hate crimes in the U.S. are not terrorist acts because they lack a violent 
or extremist component. Tagging property with graffiti would be an example. 
Hate crimes are often property offenses. They are typically committed by 
nonpolitical youths who do not seek to further any ideology. Rather, they 
commit the hate offense for the thrill of it. In turn, terrorist acts in the U.S. are 
often not hate crimes. Indeed, many violent, ideologically motivated attacks 
in the U.S. don’t target a specific race or religion. Instead, they are aimed at 
the U.S. government, random civilians, American society at large, or entities 
like research laboratories or food production plants that some believe harm 
animals or the environment. The 9/11 attacks are an example…A few attacks 
are both terrorist acts and hate crimes. The mass shooting by Omar Mateen 
that occurred at the Pulse nightclub in Orlando is one such example. These 
attacks are violent and are committed by far rightists, al-Qaida or Islamic State 
(IS) supporters to further their extremist ideology. That makes them terrorism. 
These attacks also purposefully target racial, sexual orientation or religious 
minorities, and so are hate crimes too.” 

Therefore, a clear distinction needs to be made among the situations where 
hate crimes occur as a driver to violent extremism as compared to situations where 
they appear as a form of actually committing an act of violent extremism. The 
clarification provided in the work of Freilich and collaborators (2016) in regard 
to acts of terrorism and hate crimes is hence very useful and should be taken into 
consideration by both researchers who work in this field as well as policy makers 
who ought to create efficient strategies for prevention of these categories of crime.
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5.  CVE STRATEGIES IN THE BALKANS

Countering Violent Extremism represents a newly emerged topic in the Balkans, 
although problems related to it have been proven to exist for several years, yet it 
has been long treated a taboo topic and is still treated that way in certain societies. 
Interestingly, although an established source of large numbers of Foreign Terrorist 
Fighters [FTFs], the Balkan region is usually overlooked when global trends of 
violent extremism are discussed15. 

Perry (2016), indicates that in South East Europe, with the exception of Turkey, 
violent extremism is primarily viewed through the prism the threat of the ISIL/
Daesh. Other forms of extremism, such as domestic right-wing extremism, are 
noted as a secondary concern, if acknowledged at all. Perry and other authors note 
that small countries like Kosovo, Bosnia and Herzegovina and Albania provide 
for a large number per capita of FTFs that when compared to the rate of other 
states, clearly indicates the seriousness of the problem in this region. In this regard, 
Kursani, (2015) explains that among the 22 Western states which include those 
throughout Europe, the US, Russia, and Turkey, from which most of the FTFs are 
suspected to have joined militant organizations’ in Syria and Iraq, Kosovo is ranked 
eighth, with 232 confirmed cases (until mid-January 2015). Furthermore, Kosovo 
has 125 foreign fighters per capita for every 1 million citizens, making it the 
highest ranking country among the 22 listed countries, followed by Bosnia with 85, 
Belgium with 42, and Albania with 30 cases of foreign fighters per capita for every 1 
million citizens. Shtuni (2015) indicates the Western Balkans as a Jihadist Pipeline 
to Syria and Iraq, whereas Xharra (2016) raises the concern about Albanian women 
who have joined ISIL and shares disturbing stories and case studies. Bogdanovski 
(2014) on the other hand notes the fast legal developments in the Balkans in 
regard to criminalizing participation in foreign armies, indicating that apparently, 
criminalization is not sufficient, instead, the problem needs to be approached in 
many perspectives. These concerns were shared in the Regional Cooperation 
Council [RCC] Workshop on CVE attended by the author of this article, held in 
Sarajevo on June 7, 201616, and were evidently raised in the respective conclusions 
(Regional Cooperation Council, 2016). 

15  The author of this article has participated in the launching of RESOLVE network (Research 
Solutions to Violent Extremism) in New York, On September 22, 2015 (See more: http://www.usip.
org/publications/2015/09/28/global-research-network-countering-violent-extremism-launched-usip-
state, accessed on August 5, 2016), as well as has attended the International CVE Research Conference 
organized by Hedayah in Abu Dhabi on December 6-8, 2015 (See more: http://hedayah.ae/pdf/cve-
research-conference-2015-agenda.pdf, accessed on August 5, 2016). Both events scarcely included 
any information in regard to the role of the Balkans in CVE which was duly indicated by the author 
and acknowledged by other participants. This opinion is also shared by other authors (Bogdanovski, 
Are We Putting at Risk Yet Another of Our Freedoms - The Freedom of Movement?, 2015). 
16  See more: http://www.rcc.int/news/200/rcc-hosts-workshop-on-countering-violent-extremism-in-
south-east-europe, accessed August 12, 2016.
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In regard to the question why these small countries have become so deeply 
involved in violent extremism and what exactly lures these mainly young persons 
to the battlefields in Syria and Iraq, it is important to emphasize the following 
findings.

As Shtuni (2015) indicates, it is hardly any surprise that the bulk of the Sunni 
jihadists from the Balkans come from Kosovo and Bosnia and Herzegovina, 
“two newly established states that have recently experienced violent ethno-
sectarian conflicts with sharp religious undertones. Both countries, two of the least 
economically developed in Europe, grapple with very high unemployment, weak 
institutions, persistent ethnic tensions, and lingering territorial disputes. Against 
this backdrop of systemic challenges, social discontent, and identities in flux, 
militant Islamist narratives appear to have struck a chord with Kosovar and Bosnian 
millennials” (Shtuni, The Western Balkans: A Jihadist Pipeline to Syria and Iraq, 
2015). Thus, Shtuni (2015) very importantly indicates the following factors that 
contribute to involvement in violent extremism: 

- history of violent mainly ethnic conflicts with sharp religious undertones;
- lack of economical development and very high unemployment rates
- weak institutions
- persistent ethnic tensions
- lingering territorial disputes

Other authors such as Kursani, (2015), indicate the importance of integration 
in the community as well as the problem of marginalization of rural areas through 
lack of investments by the central government. Moreover, he tackles the problem of 
the weak educational system which does not meet the requirements of the market, 
therefore, the gained knowledge shows to be unuseful for the graduated students 
who also show a high drop off rate in schools (Kursani, 2015, p. 10). 

It is very important to indicate marginalization of ethnic and religious minorities 
as a driver to violent extremism. This is mostly evident in Republic of Macedonia 
and other countries such as Bosnia and Herzegovina that experience difficult issues 
in regard to discrimination and marginalization of ethnic and religious groups. 
Severe forms of discrimination and bias attacks towards the marginalized group 
can develop in hate crimes, as explained in the previous subtitles. Most of these 
countries, Macedonia in particular, experiences yet another important problem of 
highly politicized state institutions that have a strong element of discriminatory 
operation, which makes the marginalized groups feel intimidated and not trusting 
towards them. One of the cited authors, Xharra (2016), indicates that Albanian 
women and men joining the ISIL seek for Utopia. It is understandable that a 
person living in a state that functions with policies of double standards may 
become disappointed on the weak and not functioning institutions, hence prone to 
extremist preaching which has also been available directly in communities, filling 
the gaps left empty by corrupt religious and political leaders. If the importance and 
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availability of online preaching and spreading of propaganda is added, it becomes 
evident that a person who has nothing to lose can become lured to such a ‘religious 
idealism’. However, one must also have in mind that there are also exceptional 
cases where persons who do not experience any kind of violence, intimidation, 
marginalization or poverty, still become involved in violent extremism. Thus the 
deep impact of online propaganda needs to be seriously considered and reflected by 
effective counter-narratives. 

5.1. Specific concerns about CVE in Macedonia 

Republic of Macedonia shares most of the problems with the remaining Balkan 
countries in regard to violent extremism. Hence, the high rates of unemployment, 
poverty, evident discrepancy of urban and rural areas, the weak and politicized 
state institutions, a weak and often changed educational system which has 
been concentrated on quantitative rather than qualitative approaches, extremist 
preaching and parallel religious communities, exposure to online propaganda, etc. 
all contribute to the threat of becoming involved in violent extremism. Moreover, 
there is very few conducted research in regard to this issue, hence, very few 
empirical data that would suggest qualitative and comprehensive information in 
this regard. Moreover, as often stated by representatives of the only think tank 
working on CVE issues17, the security and intelligence state institutions should 
consider sharing of unclassified information with citizens, hence informing them 
and raising the awareness on the accurate situation with CVE in RM (Bogdanovski, 
2014, p. 8). 

On the other hand, an important issue in regard to RM is the fact that state 
institutions have misused their competences in the passed to disguise unrelated 
incidents as terrorism, therefore, the lack of trust towards them is evident18. 

Hence, the lack od trust spread by the state institutions often has occurred to 
be an important driver to violent extremism. Unfortunately, this issue, although 
present in many cases and circumstances, has been under-researched and 
underreported for too long a time.

17   See more: www.analyticamk.org, accessed on August 4, 2016.
18   Consider the available information in regard to the case of Rastanski Lozja (Available at:  http://
www.telegraph.co.uk/news/worldnews/europe/macedonia/1462562/Macedonia-staged-fake-terror-
plot-to-woo-US.html, accessed on August 10, 2016, or http://www.balcanicaucaso.org/eng/Areas/
Macedonia/Rastanski-Lozja-Acquitted!-29104, accessed on August 12, 2016). Moreover, there are 
different suspicions in regard to another case called “the Monster” or “Smilkovci lake” where six ethnic 
Albanians were convicted to terrorism and interreligious hatred under very dubious circumstances 
that further confirmed the lack of confidence in judiciary and prosecution. Available at: http://www.
balkaninsight.com/en/article/macedonia-court-confirms-terrorist-murders-sentence-12-14-2015, 
accessed on August 8, 2016. Similar concerns have been raised in regard to another security incident 
known as Kumanovo 2015. Available at: http://www.balkaninsight.com/en/article/macedonia-s-
kumanovo-shootout-still-raising-suspicions-05-10-2016, accessed on August 12, 2016.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

220

An important development in regard to CVE in RM was the criminalization 
of the participation in foreign armies in order to prevent and punish the citizens of 
this country to join the ISIL, the minimal sentence being 5 years imprisonment19. 
In this regard a major case of arrest and conviction of Islamist radicals who 
consequently pleaded guilty in an operation called “Cell” that was positively 
accepted by the general opinion20. 

 Unfortunately, the mere incrimination of fighting in foreign armies 
or by any means helping their cause will not address the complete problem of 
radicalization and violent extremism, therefore, it is very important that national 
strategies are developed in consultation with the civil sector and the researchers 
to produce a comprehensive system of de-radicalization and prevention of violent 
extremism. In this regard, developing a rehabilitation and re-socialization program 
is crucial in order to prevent both recidivism and further radicalization in prisons. 
In this regard, the state institutions in RM should consider developing mechanisms 
of trust and confidence with citizens, since violent extremism is best prevented 
through working closely with communities. In this regard, state institutions should 
once and for all detach from using the threat of violent extremism as a means to 
justify the arbitrary state control and overruling of check and balances mechanisms 
or even the annulment of rule of law21.

6.  CONCLUSIONS AND RECOMMENDATIONS – REFLECTION 
ON THE COMMUNAL POINTS BETWEEN HATE CRIMES AND 
VIOLENT EXTREMISM

Hate crimes and violent extremism are two different categories of crime that 
are distinguished as major concerns in modern societies. Although very different in 
their legislative regulation and approach, yet certain interferences may be identified:

-  Culmination of both hate crimes and violent extremism involve use of 
violence. Although the motive of violence is usually very different, with 
the formers related to the element of bias whereas the latter related mostly 
of ideological considerations, other issues or political goals, yet, there are 

19   Criminal Code of RM (Кривичен законик на РМ), adopted in 1996, Official Gazette of RM, 
37/1996, amended in O.G, 80/99, 04/02, 43/03, 19/04, 81/05, 60/06, 73/06, 7/08, 139/08, 114/09, 
51/11, 51/11(2), 135/11, 185/11, 142/12, 166/12, 55/13, 82/13, 14/14, 27/14, 28/14, 132/14, 160/14, 
199/14, 196/15, 226/15. Art. 322-a.
20  See more: http://www.balkaninsight.com/en/article/macedonia-arrests-nine-isis-suspects-08-07-2015, 
accessed on August 8, 2016.
21   A simple glance on the statements and speeches of the Macedonian Head of State will indicate 
the inappropriate use of language and facts in order to raise concerns over possible terrorist attacks 
related to the Balkan route of the displaced persons as well as the number of Macedonian FTFs. 
Retrieved August 12, 2016, from http://www.president.gov.mk/mk/2011-06-17-09-55-07/2011-07-
19-10-40-39/3797.html, and August 10, 2016, from http://www.president.gov.mk/mk/2011-06-17-
09-55-07/2011-07-19-10-40-39/3849.html.
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situations, such as the above cited Orlando Shooting incident that combine 
both crimes in one occasion 

-  Hate crimes and violent extremism relate closely to marginalized groups. 
Research has shown that marginalized groups are usually victims of hate 
crimes, whereas radical ideologies are also more easily spread out in mar-
ginalized environments. The feeling of not belonging to an entity creates 
both the fear from prosecution by “the others” as well as the proximity to 
any kind of organized structure that appears to better suit the needs that the 
official state institutions fail to suit

-  The lack of confidence towards the law enforcement institutions, espe-
cially towards the judiciary, is a major problem in identifying hate crimes, 
since citizens who feel excluded by the state tend to not report hate crimes 
incidents, which further deepens their marginalization. The same lack of 
confidence that causes marginalization, also impacts the failure to report 
concerns in regard to early signs of radicalization, hence contributes to the 
further endangering of citizens by threats of radicalization. 

-  The approach towards the victim is very important for prevention and 
punishment of both hate crimes and violent extremism. Victims of hate 
crimes are prone to become victims of extremist ideologies. Persons who 
have been brainwashed and have participated in terrorist fights but have 
voluntarily repented and returned, need to be acknowledged as victims of 
ideological violence apart from being only recognized as former FTF-s. 
furthermore, a better understanding of their circumstances and assistance 
to overcome the given sentence, hence prevention of re-radicalization in 
prisons must be appropriately tackled.

In this regard, the following recommendations emerge from this modest study:

-  States cannot afford to ignore hate crimes, nor can they afford to treat vio-
lent extremism as a taboo topic which cannot be publicly discussed due to 
classified information of intelligence services. The citizens have the right 
to know about the threats not only when they concern the territory they 
live in, but also the far territories where their fellow citizens have been 
lured to fight. Moreover, the citizens have the right to be protected against 
biased crimes due to national and international legal mechanisms of pre-
venting hate crimes. Ignoring problems is neither an option nor a solution.

-  Further research on how marginalization relates to both hate crimes and 
violent extremism that will provide information and statistical data is ur-
gently needed. A better coordination among research institutions and the 
civil sector, the academia and governmental bodies is very important in 
terms of exchanging experiences and support.

-  A regional coordination in regard to both hate crimes and violent extrem-
ism is needed. Certain regional countries have managed to develop effec-
tive strategies on identifying, combating and preventing hate crimes and 
violent extremism, therefore, good practices need to be shared and joined 
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efforts in tackling these issues need to be undertaken.
-  State institutions (especially in RM) need to work thoroughly into confi-

dence building with citizens and communities and to encourage the report-
ing of hate crime incidents as well as to undertake the needed efforts to 
legally proceed those cases. Similarly, in regard to CVE, state institutions 
should work on confidence building and acknowledging joined values and 
efforts to condemn use of violence and radical extremism.

-  Specific programs and strategies in regard to assistance towards victims 
of hate crimes as well as returned FTF-s need to be developed in order to 
help these persons to overcome the trauma caused by these very violent 
forms of crime.
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APPLICATION OF RESTORATIVE JUSTICE 
IN HATE CRIME CASES

Vesna Stefanovska1

ABSTRACT

Restorative justice is a benefit to national criminal justice systems and may 
offer a better and more humane response to hate crime, which produces negative 
consequences for the immediate victim and for the community to which she/he 
belongs. Therefore, this paper deals with issues related to benefits deriving from 
restorative justice and possible risks that can be overcome. In addition, the paper 
raises the issue of criminal law and informal social reactions to hate crimes in the 
country that are primarily retributively focused. 

The aim of the paper is to present the pros and cons of the application of 
restorative justice in cases of hate crime. The scientific and social objective of 
studying this form of crime stems from the need that the social reaction be based 
on the principles of tolerance, overcoming prejudice and reconciliation with those 
who are different.

This paper provides an overview and analysis of certain scientific papers 
and studies that deal with the issue of restorative justice, especially of those that 
support its application in cases of hate crime. In addition, there is a brief analysis 
and an overview of several articles published in the daily newspaper Vest, which 
are related to hate crime.

The lack of a database for registering and processing cases of hate crime 
precludes an analysis of the situation of hate crime in the country.

The main findings refer to the support and recognition of the benefits of 
restorative justice response to hate crimes, i.e. that the criminal justice system, 
which relies on repressive and harsher penalties, does not solve this type of crime.

Restorative justice may be an appropriate response to hate crimes, whether 
applied as a measure of deterrence of criminal proceedings or in addition to a 
specific sanction. The primary focus should not be on resolving the conflict, but 
on the healing and treatment of the parties through dialogue and confrontation, 
because under that process, positive results can be achieved.

Research and hate crimes in the Republic of Macedonia should be subject to 
continuous analysis. Science, based on scientific research and results, should help 
find appropriate answers to that crime, which will be less repressive, and will be 
based on the principles of restorative justice.

Keywords: restorative justice, hate crime, condemnation, reconciliation, 
victim, perpetrator.

1 Vesna Stefanovska, Docent at the Faculty of Security, Skopje, St. Clement of Ohrid University, 
Bitola. E-mail: vstefanovska77@gmail.com 



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

228

1.  INTRODUCTION TO RESTORATIVE JUSTICE: NOTION AND 
CONCEPTIONS

Going back to traditional restorative justice roots in response to hate crime 
is a benefit for criminal law systems in all countries worldwide. The perception 
of crime as a human conflict between two individuals, which can be resolved by 
restoring the disrupted relationship brings us back to the old restorative approach to 
problem resolution. Its strength does not lie in rejecting or denying the retribution, 
but in enhancing and encouraging the perpetrator, victim and the community 
to clarify together the reasons and consequences of the unacceptable conduct. 
The introduction of restorative justice, i.e. the change of the traditional punitive 
approach to settling criminal law disputes and finding more relevant solutions to 
removing the consequences of the crime is also a result of the dissatisfaction with 
the long and ineffective court proceedings on one hand and the disappointment with 
the repressive policy of countries on the other.   

American criminologist Howard Zehr is among the first pioneers developing 
and promoting restorative justice in the USA. In delineating the borders of 
restorative and retributive justice, he describes restorative justice as a new paradigm 
of criminal justice, i.e. as an alterative opposed to retributive justice. In his famous 
work of 1990, entitled Changing Lenses: A New focus for crime and justice, Zehr 
says that crime is a violation or injury to people and their relationships. Therefore, 
the pursuit of justice means to include the victims, perpetrators and the community 
so that they can find the most appropriate solution by way of dialogue and mutual 
agreement.  Thus, crime inflicts violence on people and produces duties for the 
involved parties to restore the harmonious relationship among them (Schmid, 2001, 
p. 6).

According to John Braithwaite, 1996, one of the main promoters of restorative 
justice in Australia and New Zealand at the beginning of the 90’s, restorative justice 
means changing the manner in which justice is pursued worldwide, i.e. it means 
change of the mindset, conduct, and reasoning. He incorporates in the restorative 
justice concept elements of healing, moral lessons, participation of the community, 
dialogue, forgiving, responsibility, apologizing and correcting as results, which 
are to be achieved through joint resolution of issues deriving from the crime 
(Braithwaite, 2002, p. 42).

Based on his research of punitive reactions, Fattah, (2007) concludes that 
punishment is not and cannot be an appropriate response to crime, considering 
that instead of minimizing, it augments the loss and causes additional damaging 
consequences.  He endeavours for a more constructive and less violent manner 
of dispute resolution and is convinced that restorative justice is a better and more 
effective response to the inflicted damage.



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

229

Ćopić and Nikolić-Ristanović (2016), explain restorative justice as an approach 
to dispute resolution, including resolution of criminal disputes, which is founded 
on the needs of victims, perpetrators, and the community. The application of such 
an approach enables resolution of problems and issues that stem from the crime in 
a peaceful manner, by way of dialogue and communication, while making efforts 
to reach an agreement on the correctional activities and redress of the damage. 
Hence, restorative justice is reconstructive justice, aimed at encouraging victims 
and perpetrators and at enabling their reintegration in the community (Ćopić & 
Nikolić-Ristanović, 2016, p. 30). 

The above referred to considerations and definitions of the concept of restorative 
justice lead to the conclusion that there is no single explanation. There is the group 
of supporters who emphasize its importance, as a new manner of responding to 
conflicts, while others consider it to be a replacement of traditional criminal justice, 
yet there are others who consider it to be a process involving affected parties in 
resolving the criminal event. Therefore, there is no single unified concept, or a 
universal restorative process.

Therefore, in general, three conceptions of restorative justice can be found in 
relevant literature: (1) conceptions focused on the process, i.e. on accomplishing 
a meeting, (2) reparative conceptions focused on the result and (3) transformative 
conceptions, which are based on a philosophical approach to conflict resolution 
(Torzs, 2012). (1) Restorative justice aimed at accomplishing a meeting is focused 
on the active participation of victims, perpetrators and others involved in the conflict, 
facilitating thus their discussion about the problems deriving from the crime. The 
meeting offers possibilities for an open dialogue between the two parties, enabling 
them as well to express their feelings and to find a solution to their needs and 
interests. (2) Restorative justice aimed at reparation of the damage is focused on 
the result, i.e. on the accomplishment of restorative goals, regardless which process 
is employed to this end. As long as the goal is to compensate for the damage, even 
as part of court proceedings, reparative sanctions ordered by the court are seen as 
part of restorative justice, even if there has been no meeting between the parties 
to the case. Therefore, any measure, which is aimed at redressing the damage, is 
considered part of restorative justice, regardless of the process employed to achieve 
the reparation. (Torzs,  2012, p. 8). (3) Restorative justice aimed at transforming 
justice is a philosophical concept understood as a mindset, as a way to deal with 
conflicts or as a way to transform relationships between people. The ultimate goal 
of supporters of restorative justice is the transformation of the manner in which we 
comprehend the attitude towards others and towards ourselves and therefore, using 
dialogue as tool, restorative justice can be applied in many areas of human life 
(Torzs, 2012, p. 10). Priority is attached to communication, encouraging the parties 
and improving their relationship. 
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1.1. The trend of expanding restorative justice to cover serious and 
sensitive types of crime 

Depending on the gravity and character of the crime, in the theory and in the 
practice of restorative justice there are evermore increasing calls that restorative 
justice is expanded to cover more serious and more sensitive criminal cases 
(murders, cases of domestic violence, sexual violence, hate crimes, cases of 
grievous violence, and crimes against humanity and international law), not only as 
a diversional measure (a measure of deterring cases from the formal court system), 
but also as a parallel measure complementary to the criminal law system, which is 
applied along with or after the enforcement of a certain sanction.

In both cases, owing to the specific features of sensitive crimes there are large 
number of limitations and a great deal of criticism, according to which restorative 
justice in fact privatizes and trivializes the crime, then it does not ensure procedural 
guarantees for the perpetrator owing to the imbalance in power, in addition there 
is the threat of abuse and further victimization or criminalization of the victim or 
of the perpetrator, respectively. However, the failure of the criminal law system 
in dealing with serious and/or sensitive types of crime shows that punishment is 
not the appropriate response. This is especially evident among young offenders. 
Instead of being deterred from crime, after leaving the correctional institutions, 
many young offenders in fact continue their criminal career. The often citied 
reasons for such a situation are that they have not understood their mistakes, they 
have not assumed pro-active responsibility for their crimes, and that the traditional 
criminal law system, which instead of working on their resocialization, in fact 
further stigmatizes and labels them, thus increases  and enhances their deviant 
conduct. Another reason is the failure to ensure appropriate protection for victims 
in criminal law procedures, i.e. the failure to satisfy the sense that justice has been 
done and to satisfy their needs as victims. 

Furthermore, the purpose of restorative justice is first and foremost to establish 
dialogue and communication between the parties, since serious crime often leaves 
the victim helpless, isolated, ashamed, frightened, and angry, while the punishment 
itself cannot liberate the victim from the negative feelings (Wellikoff, 2005). 
Therefore, activists working on the issue of rights of victims promote the idea 
that the primary goal of restorative justice is not conflict resolution, but healing 
the parties by confronting them and enabling a dialogue between them. In respect 
of the perpetrator, a more serious crime is symptom of a deeper problem in the 
relationship with the victim (if they know each other) or a symptom in general of a 
problem that needs to be carefully considered using an approach that would enable 
the perpetrator to understand not only the consequences, but also the source his/her 
own aggressions directed against other people.  

A strong advocate for application of mediation and reconciliation (as one of the 
forms of restorative justice) especially in respect of violent crimes is Ezzat Fattah 
(Fattah, 2007). According to Fattah, the main contributing factor to violence and 
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conflict is intolerance, while the punishment and the other criminal law sanctions 
can only deepen the conflict and the degree of its violence. Restorative justice 
confirms that in addition to the right to redress, victims want to free themselves 
from the fear of further victimization. Despite the often repeated argument that 
the victim’s demand for retributive punishment is not based on the need to satisfy 
the sense that justice has been done, but is in fact based on the need of the victim 
for feeling safe from the threat of further victimization, Fattah (2007) vehemently 
denies that victims are satisfied when the perpetrator is punished and suffers. 
According to him, victims that experience hatred and are obsessed with the desire 
for revenge have more difficulties in dealing with challenges in their future life 
(Fattah, 2007, p. 15).

Taking into consideration the above stated, in the context of hate crimes, the 
specific features of which will be elaborated further in this paper, it can be said that 
there is a greater number of actors who are opposed to the restorative approach in 
providing a response to this type of crime. However, if the fundamental postulates, 
principles, and concepts of restorative justice are not applied in dealing with this 
type of crime, it cannot be expected that the rate of such crimes will decrease and 
that the inflicted damaging consequences will be alleviated.

2.  CRIMINAL LAW RESPONSE TO HATE CRIMES

The issue of criminal law reaction to hate crimes becomes a prevailing topic of 
debate in the 90’ when the first legal solutions for special criminal law protection of 
victims from this type of crime were adopted, and when provisions were adopted 
incriminating specific forms of predicate crimes when they possess features, i.e. 
have been committed in circumstances that qualify them as hate crimes. In fact, 
hate crime is defined as a totality of crimes the victims of which are predetermined 
by prejudices the perpetrators hold against a certain group of people. This means 
that each crime (physical attack, murder, vandalism, hate speech, writing offensive 
graffiti, intimidation, harassment and similar) perpetrated due to intolerance towards 
the victim, intolerance that on its part is based on the victim’s ethnic affiliation, 
religion, gender, sexual orientation or gender identity, nationality, political 
affiliation, physical disability, age, family or marital status constitutes a hate crime 
(Gavrielides, 2007, p. 11). The Helsinki Committee for Human Rights offers a 
similar definition of hate crime - a crime motivated by intolerance, i.e. prejudices 
against a certain group in society.2 In other words, it is discrimination-based crime 

2 Under its researches, the Helsinki Committee for Human Rights of the Republic of Macedonia 
categorizes hate crimes as follows: 1. causing national, racial and religious hatred, discord and 
intolerance, 2. racial or other discrimination, 3. incident on the ground of the status of a refugee or 
migrant, 4. incident on the grounds of ethnic affiliation, nationality or language, 5. incident  on ground 
of religious affiliation or religious conviction, 6. incident on the ground of political affiliation or 
political conviction, 7. incident on the ground of sexual orientation or gender identity , 8. incident at a 
sport match and  9. incident against a person with a disability (Helsinki Committee for Human Rights 
of the Republic of Macedonia, see more: http://www.mhc.org.mk/.  
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and the perpetrator is motivated by prejudices against the group affiliation of the 
victim.3 

In light of such motivation of the perpetrator and taking into consideration the 
severity and duration of the inflicted consequences, which cause higher degree of 
fear and sense of insecurity with victims (Gavrielides, Khan Baber & Honeyman, 
2007, p. 193), criminal law theory and practice offer the position that hate crimes 
are qualified as (serious) forms of violation or endangerment of fundamental 
freedoms and rights, which demands stricter sanctions and that perpetrators are 
more severely punished. This is in fact a demand that the motive is separated out as 
an aggravating circumstance in meting out the sentence (Kambovski & Lazarova-
Тraјkovska, 2012, p. 15). The arguments used to support the need of adopting a 
specific concept of criminal law reactions are the following: (1) the trend of increase 
of the rate of hate crimes.  Therefore, if perpetrators are not punished, they and 
other potential perpetrators are encouraged to continue their criminal activities, 
(2) a trend of hate crime escalating. Perpetrators who at the beginning start with 
minor misdemeanours, most often go over to perpetrating crimes that are ever more 
violent if they are not caught and stopped. Therefore, even minor misdemeanours if 
perpetrated with a prejudice-based motive are dangerous and require relevant penal 
reaction and (3) trend of hate crimes creating a spiral of violence. If victims and 
their communities do not feel safe and protected by the state authorities, it is very 
likely that they will undertake retaliatory actions against persons belonging to the 
community blamed of attacking them (Organization for Security and Co-operation 
in Europe [OSCE], 2014, p. 8). 

In this respect the Council Framework Decision 2008/913/JHA of 28 November 
2008 on combating certain forms and expressions of racism and xenophobia by 
means of criminal law states that it is necessary to define a common criminal law 
approach in the European Union to this phenomenon in order to ensure that the 
same behaviour constitutes an offence in all Member States and that effective, 
proportionate and dissuasive penalties are provided with a maximum duration 
between one to three years imprisonment (Kambovski & Lazarova-Тraјkovska, 
2012, p. 20). 

However, the following questions arise in this context: will a stricter penal 
policy lead to reducing the hate crime rate, do stricter punishments result in 
disciplining the perpetrators and in dissuading potential perpetrators and do stricter 
punishments lead to a more just treatment of victim? The answer is of course 
negative, as suggested by the modest volume of research on this issue.

3 According to the Office for Democratic Institutions and Human Rights (ODIHR) of the OSCE, 
hate crimes are criminal acts motivated by bias or prejudice towards particular groups of people. 
Hate crime is any criminal act, including crimes against the person or property, in which the victim, 
preconditions and goals of the criminal act have been selected because or their real or presumed 
(perceived) link, affiliation, relations, support or membership of a group (Kambovski & Lazarova-
Тraјkovska, 2012, p. 7). 
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Stricter punishments, more hatred, less protection. The new incriminations 
and stricter penalties do not prevent hate crime and do not dissuade perpetrators 
and potential perpetrators from committing new crimes. The statistics on registered 
hate crimes and incidents show that the rate of hate crime is raising despite the 
stricter punishments and additional incriminations as more grievous crimes. For 
example, according to statistics, the highest number of blood feud based incidents is 
registered in England and Wels4, Germany, Sweden, France. Furthermore, there is 
a high dark or hidden number of hate crimes, i.e. only half of the committed crimes 
are reported with the police. Out of the reported hate crimes some are dismissed as 
early as in the police procedure due to lack of sufficient evidence to file criminal 
charges, i.e. not having sufficient evidence to process the case in further court 
proceedings (Gavrielides, Khan Baber & Honeyman, 2007, p. 193). Furthermore, 
when prejudices against certain groups on grounds of some characteristics of those 
groups have existed for generations and are deeply rooted, the punishments do 
not have  dissuasive effect on perpetrators; instead they contribute to even greater 
criminalization of their conduct and further strengthen the acquired prejudices 
against a certain group. An argument against stricter penal policy is the position 
that the penal policy in fact constitutes an institutional revenge, which cannot 
prevent hate crime and protect minority groups that have been object of prejudices 
for generations, contributing instead to maintaining the sense of victimization an 
injustice. In the course of criminal procedures, victims are not provided greater 
protection, their emotional needs are not addressed and even more such procedures 
can cause additional negative consequences, such as further victimization 
and increased sense of shame and fear from retaliation. Furthermore, stricter 
punishments of perpetrators do not contribute to better fulfilment of the obligation 
of redressing the damage. On the contrary, stricter punishments enhance the sense 
of anger, rage and the desire for revenge in both parties to the case, deteriorating 
thus the emotional and physical trauma. Furthermore, there are examples when 
certain victims change their conduct in order “fit in” the positions and views of 
others in society. Hence, instead of building social cohesion and understanding of 
social and cultural differences, penalties deepen the intolerance (Walters, 2014). 

Challenges arising from globalization and new incriminations. We live in a 
world full of hatred, prejudices and discrimination against those that are different 
from us on all grounds (national, racial, religious, ethnic, political affiliation, 
gender, sexual orientation, gender identity, physical disability). In a globalized 
world of large scale migratory movements, terrorism and political conflicts between 
the left and the right oriented political actors, hatred, fear and uncertainty are on 
the rise both among the minority and among the majority, both among those that 
are different and those that are similar. In the wider social setting, such a situation 
creates risk-filled and unsafe societies in which citizens feel threatened and scared 
and the dilemma arises as to who is the victim and who is a threat in a world 

4 The increased number of hate crimes prompted the adoption of A Hate Crime Reduction Strategy 
for London 2014-2017, Home Office, Office for policing and crime (2014). 
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full of hatred, prejudices and discrimination. Another characteristic of the changed 
social processes and the increased rate of hate crimes is the changed social control 
and the criminal law reaction. In conditions of increased insecurity and threats to 
fundamental human rights, the public is demanding a stricter penal policy, as well 
as recognition of hate crimes and their incrimination and public condemnation. 
Instead of working on correctional measures for perpetrators (and measures for 
their rehabilitation), now the criminal law system is focused on providing greater 
protection of victims and of the public and on stricter treatment of perpetrators. 
However, the enhanced measures of security and the strengthened repressive policy 
create greater insecurity. As Rodriguez (2007) says excessive criminalization 
discloses the problem of the penal system, which consequently becomes arbitrary 
and selective (Rodriguez, 2003, p. 207). Therefore, if penal law is not the answer 
to social problems (in these terms crime as a social problem, which is socially 
conditioned) and if it is not an instrument of governance in society, then the truth is 
that penal law should not be allowed to intervene in the new forms of crime due to 
the risk of introducing selectiveness, which could lead to “class-based” justice and 
new threats (Rodriguez, 2003, p. 201).

In light of the above stated, restorative justice is the better and more humane 
response to hate crimes, regardless whether it is pursued as a dissuasive measure 
or in parallel with the criminal law system. Referring to the work of Nils Christy 
entitled Conflict as Property of 1977, crime is a conflict, and the conflict is the 
property of those who are directly and indirectly involved- the perpetrator, the 
victim and the community - and therefore they are the ones that should resolve the 
conflict, and not professionals (representatives of the criminal law system, lawyers 
and other experts), who in the traditional criminal law system steal the conflict from 
those to whom the conflict belongs. Therefore, according to Christy (1977) justice 
should involve direct communication between persons involved in the conflict in 
order for them to arrive at finding the most appropriate response to the crime, in the 
interest of all involved parties, since in its essence the punishment runs contrary to 
the values that are to be accomplished and fostered in a society.    

3.  CHALLENGES ARISING FROM APPLICATION OF RESTORATIVE 
JUSTICE IN HATE CRIME CASES 

 3.1. Understanding the problem of hate crime 

The success of restorative justice depends largely on the understanding of the 
problem and of the characteristics of the crime itself, of the perpetrators and of 
the victims. Some of those characteristics are prejudice-based violence, cultural 
differences between certain communities, possibilities for escalation of violence or 
possible longer-term violence, loss of trust, abuse of power and similar. In light of 
the above stated characteristics, criminological theory and practice offer different 
perspectives and hypothesis, which explain the reasons for hate crimes. Some of the 
psychological theories link hate crimes with the authoritarian character of a person, 



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

235

who resorts to prejudice-based violence. According to the socio-psychological 
explanations, the influence of extremist ideologies is very important, since they 
prompt citizens to form extremist positions and assume extremists conduct, and in 
order to become part of and be accepted by the group citizens resort to perpetration 
of hate crimes. There are others who explain that perpetration of hate crimes is 
a manner of expression for some people and a way to position themselves in 
relationships with other individuals and groups in their communities. Yet others 
sociologists underline that perpetrators are “anomic” persons not integrated in 
society who commit the crimes as a defence against certain threats. On the other 
hand, economy based explanations look for the root causes of hate crimes in the 
frustration and stress caused by limited material resources. For example, white 
people attack black people since they believe that black people are a threat to them 
due to their privileged status and access to social resources. Finally, according to 
conflict criminological theories, hate crimes are a result of differences in power and 
status in societies or are a consequence of radical right wing groups in European 
countries (Roberts, Innes, Williams, Tregidga & Gadd, 2013). The above referred 
to theories and perspectives help closely examine the direct reasons linked with the 
perpetrator and are equally important for advocates of restorative justice, since the 
understanding of the problem by those who are called to mediate and facilitate the 
process is of key importance for reaching positive results. In this respect, in literature 
one can find classification of perpetrators: (1) those who commit crimes because 
of the sheer thrill of it, (2) those who perpetrate crimes defending their “territory”, 
(3) those whose life mission is to free the world from groups they consider to be 
negative or inferior and (4) perpetrators who commit hate crimes since they believe 
the victim deserves it and that justice is done with their perpetrating the hate crime 
(McDevitt, Levin & Bennett, 2002; in Roberts, Innes, Williams, Tregidga & Gadd, 
2013, p. 20). Researches show that perpetrators are young, most often at the age 
of up to 25 years, while the largest percentage (84%) of the crimes are racially 
motivated. The majority of perpetrators see the victim as an outsider trespassing on 
their territory (Roberts et. al., 2013).  

Without going into details about the causes of hate crime, knowing the 
characteristics of the perpetrators, of the victims and the full understanding of the 
source, i.e. the reasons for the problem are prerequisites for successful application 
of processes of restorative justice. 

3.2. Benefits arising from the application of restorative justice 

The restorative approach to resolving hate crime cases produces a number of 
benefits for the involved parties. The most important argument in this respect is the 
positive impact of the facing and dialogue between the two sides.

Benefits for the perpetrator. Considering the presumption of innocence and 
envisaged procedural guarantees for the person indicted in a criminal law procedure 
(the privilege against self-incrimination, right to defence, the right to adversarial 
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proceedings), the indicted person most often rejects the criminal responsibility, 
while the defence as a defence tactics attempts to diminish the perpetrator’s 
responsibility and minimize the damage caused by the crime (Schmid, 2001, p. 
32). In this respect, the case law offers examples when due to lack of sufficient 
evidence, instead of being found guilty, the perpetrator is released of the indictment. 
In such situations, the interests of victims remain marginalized because without 
sufficient material evidence, the victims cannot exercise the right to redress of the 
damage, and cannot face and attain reconciliation with the perpetrator. Contrary 
to such situations, restorative practices encourage the perpetrator to accept the 
responsibility for the committed crime, because by seeing his/her own mistake he/
she can realize the injuries and damaging consequences inflicted upon the victim. 
Furthermore, meeting and facing the victim can help reduce or eliminate the 
prejudices against the victim and the group to which the victim belongs. Thus, 
researches show that there is a link between the lack of contacts with groups of 
certain ethnic background and the sense of fear among citizens from such groups. 
Specifically, the lack of communication leads to greater level of intolerance and 
violence and therefore dialogue can transform the relationship between the two 
sides, especially the positions and the future conduct of the perpetrator (Williams & 
Tregidga, 2013). Hence, restorative meetings enable overcoming cultural divisions 
and prejudices (Pavlovic, 2008, p. 863). This goes in line with the essence of 
restorative justice, which is aimed at transforming the manner in which people 
understand their attitudes towards others and towards themselves. 

Benefits for the victim. The positioning of victims in the restorative process is 
strengthened by the fact that they are equal participants with other parties to the 
process, i.e. they represent one side of the crime. Furthermore, considering the 
fact that traditional criminal justice fails to satisfy the more important needs of 
the victim, such as healing of the emotional trauma and getting answers to many 
questions linked with the crime, restorative justice enables all this by expressing 
kindness, respect, grief and forgiving (Barton, 2001, pp. 10 – 11). In addition, 
restorative justice enables the primary involved parties to talk without fear and 
to actively participate in the discussions and in the adoption of a decision about 
what is acceptable and just for them. This process is primarily focused on seeking 
solutions to issues relating to imbalance in the age, gender, culture, social status, 
and appropriate preparation of the parties and presence of capable supporters of 
both sides (Barton, 2001, pp. 23-24). Research results show great percentage of 
satisfaction among victims who have participated in a restorative process (85% of 
the victims have expressed satisfaction) compared to victims who have gone through 
the formal court proceedings. For example, according to a research conducted in 
Wales within a three year period (2010-2013),5 some of the interviewed victims 
said that an appropriate answer to hate crime is restorative justice, since meeting 
the perpetrator gives them the possibility to hear answers to many questions, such 

5 The goal of the project is to consider the nature of hate crimes and the impact of victimization on 
victims, their families and on local communities (Williams & Tregidga, 2013).
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as why the crime happened, what was the reason, why exactly that person was 
picked as a victim, because in many cases victims are left without answers to such 
questions. The possibility of meeting the perpetrator in a safe environment can also 
raise the awareness of the perpetrator about the consequences deriving from his/her 
crime, can contribute to the perpetrator accepting the responsibility and showing 
readiness to alleviate the pain and the injury inflicted upon the victim (Williams & 
Tregidga, 2013, p. 73). 

Benefits for the community. In addition to being individual acts aimed against 
concrete victims, hate crimes also send a massage to a wider circle of people telling 
them that they are not wanted and that their safety could be endangered. Hence, the 
effects of one hate crime spread on other persons who share the same characteristic, 
on the grounds of which the hate crime has been perpetrated (for example, race, 
religion, sexual orientation and similar) (Pavlovic, 2008, p. 865). Therefore, the 
community to which the victim belongs has an interest in being involved in the 
process of resolution with a view to providing appropriate support and protection 
to the victim, but to also to be part of the process of overcoming prejudices that 
both sides could have. In addition to the victim’s community, it would be good to 
involve the community of the perpetrator in order that they become familiar with 
the characteristics of the victim, characteristics that are the object of prejudices and 
hate, and in order that they express disapproval of the committed crime (Pavlovic, 
2008 p. 865). 

3.3. Risks deriving from the application of restorative justice 

The efforts to promote the restorative approach to resolving hate crime cases 
have little legal and political support. Therefore, the application of restorative 
justice measures in some communities in England and Wales and in the USA is 
modest and with limited research results. The advocates of a stricter penal policy 
against prejudice-based motives of perpetrators emphasize several risks deriving 
from the application of restorative justice. 

They consider that the voluntary participation and the ability of parties to 
engage in an open dialogue are called into question because perpetrators have 
deeply rooted positions and prejudices that cannot be easily overcome. A question 
imposes itself in this respect: Can restorative justice prompt repentance for the 
crime committed? since hate crime is caused by long-term negative image about a 
specific group of people. This means that damage redress only cannot help achieve 
the transformative effect of healing and restoring the relationship between the 
victim and perpetrator. In addition, the restorative process can enhance prejudices 
of both sides and thus can even more alienate them and deepen the intolerance 
between them (Gavrielides, 2007).  

Another criticism of the application of restorative justice relates to the different 
perception of the parties about what the restorative process should include. For 
example, in a multicultural society, in a situation in which the perpetrator, victims, 
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and mediators belong to different ethnic communities or cultures, there could be 
difference in theirperceptions and misunderstandings about the manner in which to 
overcome the dispute (Gavrielides, Khan Baber, L. & Honeyman, 2007, p. 200). 

Restorative justice privatizes and trivializes crime since it leaves the penal 
response to the crime to be a private matter to be dealt with between the perpetrator 
and victim, which runs contrary to elements of social threat and the serious nature 
of the damaging consequences, which feature a certain human conduct as a 
crime. The state has the duty of protecting its citizens against crimes, by applying 
mechanisms of the criminal law system, which have a protective purpose. The 
punishment is to ensure public assessment of the crime and of the perpetrator, while 
sending a message to other potential perpetrators and to victims that such conduct is 
unacceptable. Thus, the state reaffirms its protective role in respect of fundamental 
human rights and freedoms and the basic social values and protects citizens, 
especially minority groups (Walters, 2015, p. 400). Contrary to this, restorative 
justice privatizes the penal response, which differentiates between the mistake, i.e. 
the crime and the damage incurred. Both the perpetrator and the victim, as the 
primary decision makers in the restorative process, are not focused on the serious 
nature of the crime, but on the extent of the damage; they are not focused on the 
degree of responsibility of the perpetrator, being instead focused on the gravity 
of the damage caused for the victim (Von Hirsch, Ashworth & Shearing, 2003). 
In addition, restorative justice denies (marginalizes) the damaging effects of the 
crime on the public, and the remarks in this respect say that restorative justice does 
not have the capacity of protecting the public interest, which lies in overcoming 
and preventing hate crimes. On the contrary, the lack of reaction by the tradition 
criminal law system can lead to a wider scope threat to society and increased levels 
of violence.  

In the context of overcoming emotional trauma and problems, such as anger, 
depression, complexes, humiliation and possible economic losses that victims are 
faced with, it is underlined that the solution reached under a restorative process 
demands a multi-sector approach, which means that it necessitates the support from 
other services and agencies, which will condemn the violence (Walters, 2014). Hate 
crime sends the message that victims are not accepted by the society in which they 
live (OSCE, 2009, p. 18), which results in isolation and more intensive and longer 
lasting fear. 

4.  CRIMINAL LAW AND INFORMAL SOCIAL REACTIONS TO HATE 
CRIMES IN THE REPUBLIC OF MACEDONIA

The Macedonian society is a fertile soil for occurrence and increase of the hate 
crime rate. In a multicultural country, which suffers from divisions and polarization 
on all grounds, which has citizens belonging to different ethnic groups, in which 
political affiliation serves as basis to encourage hate speech and other acts of hate, 
in which persons belonging to the LGBTI community are still not welcomed in the 
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Macedonian society, inevitably there is hate crime. Despite the fact that there is no 
official system for indentifying, classifying and monitoring cases of hate crime, 
the presence of hate crimes in the country is supported by information contained 
in the annual hate crime reports of the Helsinki Committee for Human Rights of 
the Republic of Macedonia [the Helsinki Committee], prepared under the project 
“Strengthening the national capacities for dealing with hate crime and hate speech”, 
financially supported by the OSCE Mission in Skopje, being also confirmed by 
reports about certain events motivated by prejudices against the victim published 
by printed and electronic media outlets.  However, information published in the 
2015 Annual Report of the Helsinki Committee serves only as indicator that there is 
hate crime, but it does not help determine the extent of the problem because of the 
lack of an appropriate national system of recording and processing such crimes, and 
because of the high hidden or dark number of such crimes. According to the Helsinki 
Committee, in the period from 2013 to the middle of 2016, there were 284 hate 
crimes, while in 2015 only 44 hate crimes were registered (Stoјanovski, Bogoеvski 
& Barlakovska, 2016). As regards the nature and other characteristics of the hates 
crimes, the information in the Report tells us only that the largest percentage of the 
hate crimes are violent crimes (they include elements of violence, bodily injury and 
robbery) while a small percentage of such crimes result only in property damage. 
The attacks against victims are most often motivated by the victims’ refugee or 
migrant status, ethnic or political affiliation. Furthermore, regardless of the fact 
whether they have been registered as misdemeanours or as crimes, the information 
contained in the 2015 Annual report states that a small number of the criminal cases 
are processed or an indictment has been raised in such cases. Thus, out of 42 cases 
in which criminal charges were filed in 2014 and in 2015, 27 cases were rejected by 
Basic Public Prosecutors’ Offices, while only in 5 cases a final judgment was issued 
and a sentence was ordered (although the information is not complete, it can be 
concluded that usually the sentence is several-month imprisonment or a suspended 
sentence).   

No matter how modest the collected information is, interesting points of 
discussion would be (1) the official penal policy and (2) positions of the civil 
society and of the public on hate crimes. 

As a country having an EU membership candidate status, i.e. as a country that 
endeavours to become part of the European Union, the Republic of Macedonia 
follows and transposes in its criminal law system recommendations relating to 
international human rights conventions.6 The 2009 amendments to Criminal Code 

6 The Committee that monitors the application of the 1965 Convention on the Elimination of All 
Forms of Racial Discrimination calls upon States Parties to incriminate hate and prejudice-based 
crimes as punishable offences and to introduce in their criminal legislation provisions recognizing 
such a motive as an aggravating circumstance. The European Commission against Racism and 
Intolerance of the Council of Europe and the European Court of Human Rights in Strasbourg under 
the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms have similar 
recommendations. According to such recommendations, State Parties are to envisage more grievous 
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(Official Gazette of the Republic of Macedonia, 114/09) in respect of provisions 
on meting out the sentence envisage a new circumstance that  courts need to take 
into consideration (paragraph 5, Article 39):  While meting out the sentence, the 
court shall particularly take into consideration if the crime was committed against 
a person or group of persons or property, directly or indirectly, due to his or their 
national and social background, political and religious belief, wealth and social 
position, gender, race or colour of skin. The said provisions qualify the prejudices 
perpetrators hold against victims, and which are the motive for committing the 
crimes, as aggravating circumstances (Kambovski & Lazarova-Тraјkovska, 2012, 
p. 27). Thus, the criminal law system additionally criminalizes such crimes by 
setting qualifiers for stricter punishments, and the civil society keeps the same 
line of reasoning and asks for condemnation, punishment, stricter treatment of 
perpetrators and better institutional protection of victims. This can be illustrated 
by three cases, which were covered by media outlets, i.e. daily newspapers in the 
Republic of Macedonia.7

The first case is the case of protests by a number of civil society organizations, 
which every week of November 2014, protested in front of the Skopje Basic Public 
Prosecutor’s Office voicing their dissatisfaction with the processed cases against 
perpetrators of violence against persons belonging to the LGBTI community. 

Yesterday, for the third time in a row, activists of the National Network against 
Homophobia and Transphobia (NNAHT) protested in front of the Public 
Prosecutor’s Office of Macedonia …. because in none of the case of violence 
against the LGBTI people, the Public Prosecutor’s Office had said that there 
was progress or a completed investigation… for two entire years the cases 
of attacks against the LGBTI community are not processed. None of the 
perpetrators in any of the cases has been found… He asked Marko Zvrlevski, 
the Public Prosecutor of Macedonia: “How Zvrlevski or members of his family 
would feel if such attacks were committed against him or against members of 
his family or against his property? How would he feel when after two years 
since the attacks the relevant authorities have not provided any response8? 

The second case is the case of the protest organized on the occasion of the 
International Day of Tolerance, when large number of civil society organizations, 
some of the media outlets and citizens called for tolerance and for prevention of 
hate speech and hate crime. 

forms of hatred and violence on the grounds of discrimination as criminal offences and are to examine 
and establish the possible motives based on racial, ethnic, and other affiliation (Kambovski & 
Lazarova-Тraјkovska, 2012, pp. 18-19).
7 The analysis of the media coverage of crime in daily newspapers in the Republic of Macedonia was 
part of a project implemented by the Faculty of Security in Skopje, in 2014 and in 2015. 
8 LGBTI people “rampaging” in front of the Public Prosecutor’s Office. (2014, November 21). Vest 
Daily Newspaper, p. 6.
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“We see that in the last years the number of hate crimes has increased, we can 
also see that hatred is on the rise against all those who possess characteristics 
different from the majority population in Macedonia... who are not to the liking 
of the ruling structure. We are marching today to express our anger with such 
events and to remind everybody that this country should be ruled with love and 
not hatred”- said Uranija Pirovska of the Helsinki Committee. 

“The United Nations oblige every government on this planet to fulfil the 
responsibility of explaining what they have done to prevent intolerance, hate 
speech, and violence against those who are different” said Dzabir Derala from 
the Civil NGO.9

The third example illustrates the reactions of secondary school students and 
their families to the increasing number of incidents and fights between students 
belonging to different ethnic communities in the Tetovo General Secondary School, 
who protested against such violence.

We demand condemnation of and responsibility from those responsible for this 
event and appropriate punishments for the attackers and those responsible… 
We demand that the Macedonian classes are relocated in appropriate 
classrooms and that the security of students and teachers is ensured… other 
Macedonian students from other secondary schools from Tetovo have given us 
their support, because they too encounter the same problems on the way to or 
back from school.10 

The above described examples (and the information contained in Reports 
of the Helsinki Committee) point to the following: 1) first, that hate crimes are 
present in the Macedonian society, (2) second, that there is institutional silence 
and no condemnation of the violence by which the public receives the message 
that violence against the LGBTI community will go unpunished, and that such 
violence is tolerated by institutions, which do not recognize the status of a victim 
for persons belonging to this community and (3) third, that the solution for the 
disrupted coexistence and intolerance between young people belonging to different 
ethnic communities is searched for in the separation of the young people, instead 
of focusing on their reconciliation. In the third case, the support by Macedonian 
students from other secondary schools indicated that the deviant conduct of the 
Albanian ethnic community is increasing and that there is no readiness for dialogue 
and for overcoming the problem. Instead, public condemnation and responsibility 
are demanded. 

These and other examples show that there are often calls for, blaming and 
protests by civil society organizations against impunity and not detecting the 
perpetrators of certain hate crimes. In such conditions, restorative justice is not even 

9  March against hate speech and violence. (2014, November 17). Vest Daily Newspaper, p. 7.
10  We demand that we go to school without fear. (2014, December 2). Vest Daily Newspaper, pp. 4-5.
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mentioned as part of the agenda of the criminal law system, as a response to such 
crimes, regardless whether restorative processes would be pursued as an alternative 
measure, as a measure deterring cases from criminal procedures or as an attempt 
for reconciliation, in parallel with the activities of the criminal law system.11 In 
a situation when in the Republic of Macedonia the promotion and application of 
restorative practices is pursued with great many difficulties due to lack of political 
will, knowledge and awareness about the meaning and the role of restorative justice 
among practitioners, the criminal law system and the civil society, what remains are 
demands, wishes and need for revenge and stricter punishments for perpetrators. In 
such conditions and using the motto Hatred hurts, report it and fight it, our society 
relies on the penal policy as the only solution for hate crimes, while owing to its 
repressive and retributive nature the penal policy is not efficient in dealing with and 
preventing crime in general.

5. CONCLUDING CONSIDERATIONS 

Restorative justice is a good way of building bridges of intercultural tolerance 
and integration and a way of preventing the multiplication of negative effects 
on persons who belong to groups who have been object of discrimination for 
generations. It is correct that the change of deeply rooted attitudes against certain 
groups in society (Williams & Tregidga, 2013, p. 25) is a continual and long-term 
process. However, by applying dialogue and communication in such a process, 
restorative justice can gradually transform the attitudes and improve the relations.

Despite the significant amount of criticism and possible risks arising from the 
application of restorative justice in cases of hate crime, when restorative justice is 
founded on the principles of respect, understanding, voluntary and open dialogue, 
apology and genuine remorse for the crime, restorative justice can produce positive 

11  Certain elements of restorative justice were introduced in the Macedonian criminal law system 
with the 2004 amendments to the Criminal Code and even to a greater extent with the amendments 
to the procedural legislation and the criminal procedure reform of 2010. The 2004 reform introduced 
important amendments to the Criminal Code relating to the right of victims to be compensated for the 
suffered damage (as one of the goals of restorative justice). This was done by introducing: (1)  new 
grounds for acquittal from punishment on the grounds of rectifying damaging consequences (Article 
43-1, Criminal Code) and (2) the new alternative measure of suspended stay of the criminal procedure if 
the perpetrator has compensated the damage (Article 48-a Criminal Code). However, such solutions are 
result orientated, and are not focused on establishing a dialogue between the perpetrator and the victim, 
which is in fact the essence of restorative justice and therefore this is an incomplete restorative process. 
The 2010 reform introduced in the criminal law system the third model, according to which certain 
restorative measures are applied outside the criminal law system. It is matter of introducing mediation 
between the victim and the perpetrator, first in the juvenile justice system under the Law on Juvenile 
Justice (Law on Juvenile Justice. Official Gazette of the Republic of Macedonia, 87/2007), which is 
applied as of 2009 and then under the 2010 Law on Criminal Procedure. Considering the above referred 
to amendments to the penal law in the Republic of Macedonia, the elements of restorative justice can 
be considered and analyzed in two contexts: as deterrence measures (deviating from or avoiding ) the 
formal criminal law procedure or as part of or as a type of criminal sanction. In this case, restorative 
elements are complementary, i.e. a condition for ordering certain criminal sanction.
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results and can enable victims to liberate themselves from negative feelings. The 
positive side of restorative processes is that they are forums for recounting, not only 
the individual case, but also the profound structural problems that cause injustice 
and inequality in society, such as nationalism, racism, sexism, gender inequality 
and similar. In thus context, restorative justice is a way of expanding the circle, 
i.e.  it offers the possibility of involving the families of the perpetrator and of the 
victim, but also the wider community in resolving and in overcoming problems. 
Such problems, which do not have only a private, but also a societal dimension 
necessitate resolution, which starts with communication, while the narrative style 
of restorative processes ensures the possibility of recounting and discussing the 
experienced ordeal and of looking for possible solutions. Furthermore, certain 
communities and groups do not trust they will be protected by the criminal law 
system in cases of hate crime and therefore they feel discouraged from reporting 
crimes, which contributes to the increase of the hidden number of cases of this type 
of crime. Contrary to this, one of the arguments in favour of applying restorative 
justice is the higher probability that victims will report the hate crime if they agree 
to settle the case by way of mediation or by applying other models of restorative 
justice. In this context, as much as it is true that no victim should be forced to 
confront the perpetrator, it is also true that no victim should be deprived of that 
possibility.

Furthermore, restorative justice examines crimes in a much more serious 
manner than its opponents think, since it is focused on the consequences of the 
crimes and on the damage inflicted on the victims, while by applying restorative 
measures, it endeavours to hold the perpetrator responsible for his/her crime. 
The crime is much more trivialized when both parties have a passive role in the 
process. The criticism about trivializing the crime is supported by the opinion that 
restorative interventions are mild reactions for the perpetrators. The best evidence 
to the contrary are the statements of perpetrators themselves. They often say that 
facing the victim is difficult and unpleasant emotional experience since they are not 
able to find any justification for what they have done (Schmid, 2001, pp. 47 – 48). 

In light of the above stated, there are numerous benefits deriving from 
restorative justice in hate crime cases: participation and the right that one’s voice 
be heard, encouragement, higher degree of responsibility of perpetrators, flexible 
and informal process which is less intimidating for victims, possibility for dialogue 
and communication and possibility to treat the actual problem of prejudice-based 
violence. However, successful application of restorative justice requires (1) well-
trained and qualified staff, (2) knowledge about the characteristics and needs of 
both sides, their protection, (3) procedures that guarantee voluntary participation 
and appropriate rules for evaluation and monitoring of the process and (4) full 
understanding of the source, i.e. the causes of the problem. The primary focus 
should not be on the resolution of the conflict, but on healing the parties by way 
of their confronting each other and engaging in a dialogue, since this can lead to 
reaching positive results.  
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MULTICULTURALISM AND INTERCULTURALISM POLICIES 
IN THE WESTERN BALKANS COUNTRIES AS A TOOL TO 

COUNTER HATE CRIMES

Ervis Martani1

ABSTRACT

Hate crime is the most severe expression of discrimination, and a core of the 
fundamental rights abuse. International organizations reports have shown that a 
combination of varied measures is necessary to effectively counter hate crimes. This 
paper will attempt to emphasize that in addition to the criminal justice response, an 
effective way to prevent hate crimes is the strengthening of multiculturalism and 
interculturalism policies that support efforts to welcome cultural diversity in our 
societies and make use of it to foster social cohesion. Upon the literature review of 
multiculturalism and interculturalism and their application in the European context, 
this paper uses a comparative approach to analyze key elements of such policies 
(schools, media, culture, and political participation) in the Western Balkans. For 
this purpose, reports of different international organizations are analyzed. In 
conclusion, I propose that policies for the management of diversity implemented in 
all countries are not satisfactory not because multiculturalism and interculturalism 
are not suitable for the region, but because before implementing policies to promote 
cultural diversity and the rights of persons belonging to national minorities, at 
the very least the normalization of relations between states and the indispensable 
desecuritization of the national minorities issues is needed. 

Keywords: multiculturalism, interculturalism, national minorities, human rights, 
Western Balkans.

1.  INTRODUCTION 

Vulnerable groups of modern European societies, such as Roma, migrants, 
ethnic cultural minorities face difficulties in different areas of social and economic 
life, and the global economic crisis has produced a fertile ground for prejudice 
and, sometimes, violence against these marginalized groups. Evidence collected 
by the European Union Agency for Fundamental Rights and other organizations 
shows that despite the efforts made, “hate crime is a daily reality” throughout the 
European Union (Fundamental Rights Conference [FRC], 2013) and there are 
disquieting levels of hate crime against individuals who belong to ethnic or national 
minorities, persons of Jewish background and persons who are gay, lesbian, bisexual 
or transgender (European Union Agency for Fundamental Rights [FRA], 2016). As 
underlined by different states, hate crimes do not happen in a vacuum and can be 

1 Ervis Martani, PhD, is UNESCO Chair in “Multiculturalism, Intercultural Dialogue and Human 
Rights in the Balkans” at Marin Barleti University, Albania E-mail: barletipress@umb.edu.al
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fueled by racist and xenophobic propaganda (Office for Democratic Institutions 
and Human Rights [OSCE], 2004; Office for Democratic Institutions and Human 
Rights [OSCE/ODIHR], 2013) and discriminatory public discourse (OSCE, 2006). 
Hate crime is considered a real threat not only for the direct victims, but for the 
whole community, and brings particular society-wide consequences (Iganski, 
2010), threatening to destroy the foundations of our society as a whole. Different 
studies and reports emphasize that hate crimes violate the ideal of equality between 
members of the society which is a fundamental value of our societies. They have a 
negative effect not only toward the immediate victim but on the whole community 
that shares the characteristic of the victim and can represent a potentially serious 
security and public order problems. Hate crimes affect a far wider circle of people 
than ordinary crime, and have the potential to cause social division and civil turmoil 
(OSCE/ODIHR, 2009). 

Considering the above, the following questions arise. What is hate crime? 
What differentiates it from other crimes? How can it be countered?

Hate crime is not the main subject of this work; however the meaning of 
the term is very important. Different studies have been conducted to explore and 
explain in detail the significance of hate crime (Sheffield, 1995; Jacobs & Potter, 
1998; Perry, 2001; Streissguth, 2003; Chakraborti & Garland, 2009; Hudson, 2009; 
Gerstenfeld, 2010; Iganski, 2010; Altschiller, 2015; Petrosino, 2015). 

Today, hate crime or as it is sometimes called, bias crime is becoming more 
and more common in popular and scholarly discourse about crime (Jacobs & 
Potter, 1998), although the phenomenon has been the subject of several studies 
more in some countries than in the others. Nowadays the term ‘hate crime’ has 
been embraced by police, policy makers and academics to describe violent crimes 
that are deemed to be aggravated when the victim is targeted because of his or her 
ethnicity, race, lifestyle or religion (Githens-Mazer & Lambert, 2010). The common 
usage of the term assumes the commission of a criminal offense, a violation of an 
existing criminal code (Perry, 2001) but it is important to note that the term ‘hate’ 
is a problematic and in many cases an inaccurate label used to describe offences 
with which it is commonly associated, and there is “considerable disparity between 
the various academic and official interpretations of what constitutes a hate crime” 
(Chakraborti & Garland, 2009). As Gerstenfeld (2010) underlines, when asked to 
define hate crime, the obvious response might be to suggest that the term refers to 
crimes motivated by hatred, but in reality hate crimes are not crimes in which the 
perpetrator simply hates the victim, because this kind of crime does not need to be 
motivated by hatred at all for being classified as a hate crime since “the essential 
characteristic of a hate crime is the group affiliation of the victim, and not the 
presence of hate on the part of the perpetrator” (Gerstenfeld, 2010).  Unlike the 
above definition, Sheffield (1995) does not limit the formulation of hate crime to 
ethnic minority membership, but instead extends to include a potentially broader 
range of groups marginalized on the basis of their biological or social characteristics 
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(Chakraborti & Garland, 2009). According to Perry (2001; 2015) hate crime is a 
behavior that involves acts of violence and intimidation, usually directed toward 
marginalized groups with the aim to reaffirm the hierarchies that characterize a 
given social order. Hate crime, then, is seen as an instrument of control exercised 
against those persons or groups who seem to exceed the contours that society has 
constructed for them. So, hate crime is much more than the act of “mean-spirited 
bigots” (Perry, 2001) and like Sheffield, Perry’s understanding of such groups 
extends not only to ethnic minority people but to all members of the stigmatized 
and marginalized communities (Chakraborti & Garland, 2009). 

To summarize, hate crimes are criminal acts committed with a bias motive 
which is the defining feature that makes hate crimes different from other crimes. 
Moreover, hate crimes differ from ordinary crimes not only because of the 
motivation of the offender, but also because of the impact on the victim considering 
that the offender selects the victim on the basis of the membership in a given group 
and this suggests that the “specific victim is almost immaterial and one member of 
such a group is interchangeable with any other” (Perry, 2001; OSCE, 2009). 

According to OSCE reports and analysis, hate crimes always comprise two 
elements: a criminal offence; committed with a bias motive. According to the first 
element, the act or offence must first be a crime under the Criminal Code. If there 
is no a crime there is no hate crime. The second element is a complex issue that 
must be resolved by taking into account each State’s own history, traditions and 
circumstances. Bias motivation means that the offender chooses the victim based 
on some protected characteristic: the target may be a person, people or property 
associated with a group that shares a protected characteristic; and a “protected 
characteristic is a fundamental or core characteristic shared by a group, such as 
race, religion, ethnicity, language or sexual orientation” (OSCE/ODIHR, 2012). 

Hate crime has been also a central issue of several judgments of the European 
Court of Human Rights (Angelova and Iliev v. Bulgaria no. 55523/00; Šečić v. 
Croatia no. 40116/02; Fedorchenko and Lozenko v. Ukraine, no. 387/03; Yotova 
v. Bulgaria no. 43606/04; Makhashevy v. Russia, no. 20546/07; B.S. v. Spain, no. 
47159/08) arguing that states have positive obligations to thoroughly investigate 
the potential racial motivation behind crimes. In the case Šečić v. Croatia the Court 
stated that: “…State authorities have the additional duty to take all reasonable 
steps to unmask any racist motive and to establish whether or not ethnic hatred or 
prejudice may have played a role in the event”. Failing to do so and, “…treating 
racially induced violence and brutality on an equal footing with cases that have no 
racist overtones would be to turn a blind eye to the specific nature of acts that are 
particularly destructive of fundamental rights”. 

Hate crime laws and criminal response are only some of many tools that can 
be used in the fight against hate crimes. Among the other measures to counter 
hate crimes we could single out the education of public about tolerance, non-
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discrimination and the implementation of the multiculturalism and intercultural 
dialogue policies. The multidisciplinary studies on the relation between 
multiculturalism and bias indicate that multiculturalism predicts lower bias, whereas 
color blindness – an assimilationist ideology, stresses ignoring or minimizing group 
differences – predicts greater bias (Richeson & Nussbaum, 2004). According to 
Tadmor, Hong, Chao, Wiruchnipawan & Wang (2012) the beneficial effects of 
multiculturalism were found regardless of the targeted stereotype group, regardless 
of whether multicultural experience was measured or manipulated, and regardless 
of the population sampled, demonstrating the robustness of this phenomenon.  The 
multicultural experience plays a critical role in increasing social tolerance and lead 
to lower levels of stereotype endorsement, symbolic racism, and discriminatory 
decision making (Tadmor et al., 2012). Furthermore, other studies have shown that 
contact leads to lower prejudice not only toward the entire group but also toward 
out-groups not involved in the contact (Pettigrew, 2009).

This of course is not to say with absolute certainty that multiculturalism and 
interculturalism are sufficient to eliminate hate crimes, but we can confirm that they 
represent a good tool to counter it.

What is the multiculturalism and interculturalism and why they can represent 
an important tool to counter hate crimes in a particular region like the Western 
Balkans? 

2.  MULTICULTURALISM OR INTERCULTURALISM? AN EVOLVING 
DEBATE

Among the terms recently introduced into the legal and political debate in 
various democracies, multiculturalism is one of the most discussed, debated, and 
often abused (Lanzillo, 2005), intersecting with a plurality of different disciplines, 
such as ethics, law, social and political sciences (Sartoretti, 2012). The debate on 
the legal and political accommodation of ethnic diversity emerged in the Western 
democracies as way to switch from old forms of assimilation towards “new relations 
of democratic citizenship” (Kymlicka, 2012). Thus, in recent decades there has been 
an increased interest on the part of politicians and jurists in the recognition of the rights 
of minority groups (Torbisco Casals, 2006) and several countries have embarked on 
what Will Kymlicka (2010) characterized as “experiments in multiculturalism” in 
an attempt to find new ways of incorporating minorities into the larger society, with 
state-sponsored policies, grassroots initiatives, or a combination of the both (Kivisto 
& Wahlbeck, 2013). Multiculturalism policies were implemented in different states, 
firstly by former settler states that had experienced waves of immigration and thus 
had prior experience dealing with newcomers (Rolla, 2002; Kivisto & Wahlbeck, 
2013). In fact, the debate on multiculturalism begins in the late 1960s and early 
1970s in Canada, as a result of socio-demographic changes that required new ways 
of living together with diversity in constant evolution. Thus, multiculturalism was 
a response to empirical diversity (Perry, 2010) and Canada was the first country 
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to implement an official multiculturalism policy in 1971, with the aim to integrate 
immigrants institutionalizing the policy in the Canadian Multiculturalism Act of 
1988, a guiding principle which represents the distinctiveness of Canadian identity 
(Perry, 2015). 

The Canadian way of diversity management, as Kymlicka (2004) argues, 
attracted considerable international attention producing responses both against and 
in favor of this solution: there are states that have always rejected multiculturalism 
policies, France for example, and the other countries such as Australia, United 
Kingdom, the Netherlands, and Sweden which have adopted similar policies (Winter, 
2015). In this context, Canadian multiculturalism was “more or less successfully 
imitated, marketed, and exported” (Kymlicka, 2004). Multiculturalism has become 
one of the central themes of philosophical and political debate also in the United 
States. It is presented as a possible solution to the problems of cohabitation between 
individuals who seem to ask not for the recognition of their equality any longer, but 
rather the recognition of their difference (Lanzillo, 2005). 

In the USA, the official rhetoric has long emphasized the melting pot 
multiculturalism, in which immigrant cultures are intended to fuse together to form 
a new overreaching American culture based on loyalty to the American constitution 
but which is tolerant of hyphenated identities that are allowed to retain their cultural 
distinctiveness (Barrett, 2013). United States and Canada share some basic issues 
such as the rights of the natives, the creation of society with settlers from Europe, 
the arrival of Latino and Asian immigrants, but not other historical problems of the 
United States, such as the slave plantations or the Civil War. One of the key features 
of Canada is that it was both an English and French colony, thus any discussion of 
multiculturalism is inevitably linked to the relationship between the two founding 
nations (Rex, 1997). 

India operates a constitutional multiculturalism based on individual rights 
and the protection of minorities, with each minority group relatively self-ruling, 
operating within its own religious and cultural framework, administering its own 
civil law over personal issues (Benhabib, 2002). Clyne and Jupp (2011) underline 
that India is the largest state in the world to devolve authority on a linguistic basis, 
creating new states where there is a political demand for them. It works well except 
in the state of Kashmir, where the Muslim religion is more important than language. 

In Australia, since 1978, multiculturalism represents a solid base for public 
policy as a method of settling a wide variety of immigrants. Thus, starting with 
the Galbally report of 1979, the Australian management of diversity was the 
responsibility of immigration department, having no links with indigenous affairs. 
Notwithstanding the recent challenges resulting from the growth of religious 
communities, especially Muslim, Australia shares the Canadian reputation of 
having developed and implemented coherent policies to manage diversity (Clyne 
& Jupp, 2011).
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Multiculturalism policies were also developed in Europe; e.g. the Netherlands 
and United Kingdom. In the 1980s and 1990s the Netherlands granted the minority 
groups the right to organize themselves, together with the necessary resources to 
establish schools, media and associations. In recent years particular attention was 
given to the civic integration programs, expecting from immigrants the understanding 
of national history, culture and traditions. The Dutch model of multiculturalism 
was criticized for having had detrimental effects on the integration of immigrants 
and poor integration outcome (Sniderman & Hagendoorn, 2007; Koopmans, 2010). 
Moreover, Banting and Kymlicka (2012) revealed that there was a significant 
reduction of multiculturalism policies in the Netherlands, but they argue that this 
is a Dutch anomaly and not the general trend regarding multiculturalism policies. 
United Kingdom adopted a pluralistic multiculturalism based on the support to 
cultural pluralism and the implementation of anti-discrimination and equal 
opportunities legislation. In recent years a multicultural curriculum was introduced 
in the educational system, multiple languages information on public services, and 
some concessions concerning dress codes (Barrett, 2013). Rattansi (2011) suggests 
that despite the increased attention to the integration and cohesion policies, the 
support for the cultural pluralism has been conserved.

Notwithstanding the success of the Canadian experience, at the beginning of the 
21st century several countries backtracked from multiculturalism as a framework 
for minority integration – mainly immigrants – in hosting societies (Winter, 2015), 
even if only rhetorically, as argued by Banting and Kymlicka (2012). Thus, in 2010, 
German Chancellor Angela Merkel proclaimed that a multicultural approach had 
“utterly failed” in Germany; in 2011, French President Nicolas Sarkozy also called 
multiculturalism a failure, and British Prime Minister David Cameron accused 
his country’s policy of multiculturalism of failing to promote a sense of common 
identity and of encouraging Muslim segregation and radicalization. While this 
trend is most noticeable in European countries (Winter, 2015), a reinforcement of 
national identity and citizenship criteria have also been observed in Australia and 
the United States. Academia calls this trend the “return of assimilation” (Brubaker, 
2001), return to integration policies (Joppke, 2007), or a backlash against 
multiculturalism policies (Vertovec & Wessendorf, 2009). Thus, a widespread 
belief in western countries is that multiculturalism, defined as a policy approach 
to the management of cultural diversity in our societies and for giving recognition 
to ethno-religious groups and their cultures, has failed and is instead leading to the 
entrenchment of separate communities with corrosive consequences for trust and 
solidarity (Heath & Demireva, 2014). Barrett (2013) and Meer & Modood (2011) 
identified the following main arguments against multiculturalism: it encourages 
members of different cultures to live separately in parallel communities, facilitating 
social fragmentation and entrenched social divisions; weakens collective identities 
and common values, and undermines national identity; distracts attention away 
from socio-economic disparities; supports and encourages minority cultural 
practices that are morally unacceptable; institutionalizes cultural differences 
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based on the view of cultures as monolithic static communities; prevents honest 
debate about societal problems through political correctness that brands any 
criticism of multiculturalism as “racist”; encourages Muslim youth to embrace 
religious fundamentalism, extremism and terrorism; denies the existence of social 
problems linked to immigration, race and ethnicity. Kymlicka (2012) argues that 
the talk about the retreat from multiculturalism has obscured the fact that a form 
of multicultural integration remains a live option for Western democracies. In his 
opinion supported by evidence, despite multiculturalism being under attack at the 
level of political discourse during the 2000s, with the exception of the Netherlands, 
there was no retreat from multiculturalism at the policy level in the same period. 
Conversely, multiculturalism policies were typically strengthened in the European 
countries during this period, while public attitudes towards cultural minorities and 
multiculturalism remained largely positive across the decade (Kymlicka, 2012; 
Barrett, 2013). 

Alongside the multiculturalism, the principal forms of which were identified 
by Barrett (2013) – namely symbolic multiculturalism, equity multiculturalism; 
dialogical multiculturalism – there is another approach concerning the management 
of cultural diversity, generally referred to as interculturalism, and considered, 
especially in Europe, as a new paradigm for the management of cultural diversity 
since the launch of the Council of Europe White Paper on Intercultural Dialogue 
in 2008. This document includes the finding that the majority of practitioners and 
NGOs across Europe have come to the conclusion that multiculturalism is no longer 
fit for the purpose and needs to be replaced by a form of interculturalism (Meer & 
Modood, 2013). Similar views were expressed in the United Nations Educational, 
Scientific and Cultural Organization [UNESCO] World Report, ‘Investing in 
cultural diversity and intercultural dialogue’ (2008). As noted by Meer & Modood 
(2011), the concept of interculturalism is now frequently found in places as diverse 
as German and Greek education programs (Gropas & Tryandifillidou, 2011); 
Belgian commissions on cultural diversity; and Russian teaching on world cultures 
(Froumin, 2003; Meer & Modood, 2013). From the above arises a fundamental 
question: what is the interculturalism and in what ways it is different from 
multiculturalism? 

First, it is worth noting that interculturalism is developed also in Canada, 
the home country of multiculturalism, with Québec attempting to establish itself 
as a “host society”. In fact, Québécois interculturalism is argued to be a distinct 
approach to immigration and integration policies that differs from multiculturalism 
(Winter & Simkhovych, 2012) and has become of significant interest in Québec 
especially after the publication of Bouchard-Taylor report in 2008, which states that 
the Canadian multiculturalism model does not appear to be well suited to conditions 
in Québec (Yalden, 2012). If Canadian multiculturalism postulates the equality of 
all cultures within the same nation (Canadian mosaic), Québécois interculturalism 
is instead focused on the metaphor of the tree into which various rootstocks are 
grafted: a solid Québécois core culture is to be enriched by the contributions 
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from different minority cultures (Winter & Simkhovych, 2012; Fleras, 2012). 
Therefore interculturalism in Québéc is based on a reciprocal “moral contract” 
between the state and newcomers involving a reciprocal exchange of rights, duties 
and obligations (Fleras, 2012): the state offers to support the immigrant in his/her 
integration efforts (Winter & Simkhovych, 2012). In exchange, the immigrant must 
take on the responsibility to integrate successfully and must agree to respect the 
primacy of the French language, acknowledge Québec as a free and democratic 
society as well as secular and pluralist, governed by the rule of law, and committed 
to gender equality (Gagnon & Iacovino, 2007; Fleras, 2012). 

Secondly, interculturalism builds upon the essential elements of multiculturalism 
(Cantle, 2012). In particular, the interculturalism values cultural diversity and 
pluralism and places the emphasis on integration and social inclusion, where 
“integration is defined as a two-way process in which both minorities and majorities 
make accommodations towards each other” (Barrett, 2013). Interculturalism, like 
multiculturalism, is concerned with tackling the structural political, economic 
and social disadvantages and inequalities that are often experienced by members 
of minority groups. The initiatives to eliminate these inequalities are focused on 
countering discrimination, implementing affirmative action and eliminating the 
educational disadvantages of vulnerable groups. All these features are also founding 
elements of multiculturalism.

Thirdly, there are several scholars who identified specific features of 
interculturalism, who believe to make it a new model for the management of cultural 
diversity (Wood & Landry, 2008; Bouchard, 2011; Cantle, 2012). According to 
Cantle (2012), interculturalism presents a new set of policies and programmes for 
managing diversity and “replace multiculturalism and provide a new paradigm 
for thinking about race and diversity”. The key features of interculturalism are as 
following: the central role of intercultural dialogue, cultural diversity, pluralism, 
integration and social inclusion; the need to eliminate all structural sources of 
political, economic and social inequalities that face groups minorities; the generation 
of a strong sense of a cohesive society based on shared universal values; countering 
hatred and intolerance is particularly important; fostering intercultural competences 
of all citizens and creation of meeting spaces for intercultural dialogue; members of 
minority groups should learn the language, culture and traditions of the dominant 
majority culture; stakeholders should have an intercultural vision and intercultural 
dialogue to operate at the interpersonal, community, organizational, institutional 
and international levels.

From the above one can see that intercultural dialogue – defined in the Council 
of Europe White Paper as a “process that comprises an open and respectful exchange 
of views between individuals and groups with different ethnic, cultural, religious 
and linguistic backgrounds and heritage, on the basis of mutual understanding 
and respect” – play a central role in the interculturalism approach. Nevertheless, 
it is very important to distinguish interculturalism from the intercultural dialogue 
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because they should be considered as different concepts, even though they are often 
used synonymously. Interculturalism represents a wide programme of change, in 
which majority and minority communities think of themselves as dynamic and 
outward looking, sharing a common objective of growing together and overcoming 
institutional and relational barriers in the process. Therefore, the interculturalism 
is more than intercultural dialogue, which represents “only an instrumental part of 
the interculturalism, contributing to and fostering understanding and empathy with 
others” (Cantle, 2013).  

Interculturalism, like multiculturalism, is criticized for different reasons as the 
underestimation of the structural problems that are faced by cultural minorities and 
migrants. The fact that any dialogue is inevitably affected by status differentials 
and power relations between the participants within the dialogue and it rarely 
takes place on a level playing field; individuals may profess open-mindedness and 
respect for the cultural difference but might only display these in relationship to 
some cultures and not the others. It does not differ in any substantial respects from 
multiculturalism and that all of the defining or core features of interculturalism are 
also core features of multiculturalism. Referring to the latter criticism, Meer and 
Modood (2013) conclude that even interculturalism can actually offer an original 
perspective it cannot eclipse multiculturalism. This thought is echoed by Kymlicka 
(2012) who argues that the interculturalism is not yet sufficiently different from 
multiculturalism to be an advance or to replace it. 

To conclude, the controversy built around two main viewpoints: it’s better to 
replace multiculturalism with interculturalism; and interculturalism at the moment 
does not add much to the principles upon which multiculturalism is developed. 
I think that perhaps the answer lies in the middle: both policies can be mutually 
reinforcing and complement each other, since multiculturalism can strengthen 
equal rights and equal opportunities while interculturalism can encourage citizens 
to initiate and maintain an open and respectful interaction between individuals, 
groups and organizations with different cultural backgrounds.

Regardless of the controversies and debates around multiculturalism and 
interculturalism, what matters is the increased attention to the rights of minorities, 
immigrants or national minorities, to whom both approaches seek to find the best 
solutions. The key policies of each approach for managing diversity are specified 
in the table below.
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Table 1:  Key policies of multiculturalism (for immigrants and national minorities) 
and interculturalism

Multiculturalism immigrants Multiculturalism national 
minorities

Interculturalism

constitutional, legislative or 
parliamentary affirmation of 
multiculturalism

federal or quasi-federal 
territorial autonomy

implementing reasonable 
accommodation measures 
and facilitating access to 
citizenship by migrants in 
order to enhance their civic 
participation

the adoption of 
multiculturalism 
in school curriculum

official language status, either 
in the region or nationally

providing inclusion through 
employment and education 
which may require forms of 
affirmative action 

the inclusion of ethnic 
representation/sensitivity 
in the mandate of public 
media or media licensing

guarantees of representation in 
the central government or on 
constitutional courts

promoting intercultural 
dialogue, interaction and 
exchanges, especially at 
school, in the workplace and in 
the community

exemptions from dress-codes, 
Sunday-closing legislation etc

public funding of minority 
language universities, schools, 
media

creating state institutions 
and supporting civil society 
organizations that promote
intercultural dialogue and 
provide intercultural education

allowing dual citizenship constitutional or parliamentary 
affirmation of multinationalism

training in intercultural issues 
for staff working for public 
authorities, public services and 
educational, civil society and 
mass media organizations

the funding of ethnic group 
organizations to support 
cultural activities

according international 
personality

providing instruction and 
support in the use of minority 
languages and providing 
foreign-language education 
for all

the funding of bilingual 
education or mother-tongue 
instruction

ensuring that urban planners 
and architects create places 
and spaces which facilitate 
intercultural encounters and 
dialogue

affirmative action for 
disadvantaged immigrant 
groups

mounting public information 
campaigns to encourage 
individuals to interact across 
cultural boundaries and 
to engage in intercultural 
dialogue

Source:  Banting & Kymlicka, 2012; Barrett, 2013
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3.  DIVERSITY MANAGEMENT POLICIES IN THE WESTERN 
BALKANS COUNTRIES

According to Kymlicka (2012), multiculturalism is about “developing new 
models of democratic citizenship, grounded in human-rights ideals, to replace 
earlier uncivil and undemocratic relations of hierarchy and exclusion and 
constructing new civic and political relations to overcome the deeply entrenched 
inequalities” (Kymlicka, 2012). Therefore, multiculturalism implies the recognition 
and accommodation of minority groups (Kymlicka, 1995; 2003) and the respect 
of their cultural needs, by making allowances for the fact that their beliefs and 
practices may differ from those of the dominant group. This means also that states 
should adjust and adapt laws, rules and regulations in order to enable minority 
individuals to adhere to their own cultural practices and involves the rejection of the 
idea that minority cultural groups should abandon their distinctive cultural beliefs 
and practices in order to assimilate into the national majority culture (Barrett, 
2013). Thus, the term denotes a particular kind of policy approach that may be 
used for the management of culturally diverse societies and for this reason it is 
not relevant only to societies characterized by high levels of recent immigration 
but the concept is also extended to societies that are culturally diverse due to the 
presence of indigenous national minorities and long-established minority groups. 
In fact, according to Kymlicka (1995), multiculturalism should be defined in an 
ethno-national approach, differentiating between national minorities – distinct and 
potentially self-governing communities incorporated into a larger state – and ethnic 
groups – immigrants who have left their community to enter in another. If the latter, 
immigrant groups, do not typically seek land rights, territorial autonomy, or official 
language status, national minorities resist integration and fight to maintain their 
culture and traditions as a separate group next to majority culture and in order to 
ensure their existence as independent communities they claim self determination or 
self management. 

Considering the above, it is evident that the discourse on the Western Balkans 
countries is closely related to multiculturalism, equality and diversity (Fleming, 
2000) since minority groups are living within different states which differ from 
each other by religious - Orthodox, Muslims, Catholics - cultural and historical 
background. In these countries a variety of small and large scale ethnic and religious 
groups have coexisted (Canatan, 2014), but this cohabitation was not always easy, 
and often there were internal tensions between the majority and minority of the 
population (Poulton, 1997). Thus, even in a common perspective of European 
Union [UN] integration, Western Balkans states should establish a new form of 
peaceful coexistence among the different communities existing in various states. 
In fact, for the Western Balkans countries seeking EU membership the primary 
obligation is the respect and promotion of human rights, including the rights of 
persons belonging to minorities, as values   which the Union is itself founded on 
(Kaczorowska, 2011). That is to say that human rights have been granted the status 
of “founding” of the Union (Schutze, 2012). Therefore, human rights which in their 
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essence are the mirror of particularism, of the peculiarities of different political and 
legal cultures that developed in different countries of the Union, play a major role in 
the process of European integration (Trione, 2004) and the respect for and protection 
of minorities it’s part of the accession criteria, or Copenhagen criteria, which are 
the essential conditions all candidate countries must satisfy to become a member 
state. With regard to the rights of national minorities, it’s important to underline that 
scholars argue that the enlargement process to the East has led to a diversification 
of the standards of protection of minorities in the European Union: a minimum 
internal standard, based on the principle of non-discrimination, imposed on member 
countries; and a more articulated external standard, that, based on Council of Europe 
Conventions, whose ratification is imposed on candidate countries, requires the 
adoption of affirmative action and more detailed instruments for the protection of 
minority groups (Johnson, 2006). This “double standard” implies the paradoxical 
situation of imposing to the candidate countries of systems of protection of minority 
rights that have not been adopted in consolidated democracies of Western Europe, 
since many of the Council of Europe instruments for the protection of minorities, 
such as the Framework Convention for the Protection of National Minorities 
[FCNM] and the European Charter for Regional and Minority Languages, have not 
been yet ratified by some EU countries (Toggernburg, 2000; de Witte, 2002).

With regards to the possible application of the multiculturalism approach in 
the Western Balkans region there is enormous resistance in all states of this area to 
the idea of federalism or other forms of territorial autonomy for national minorities, 
which represent the key element of multiculturalism policies for national minorities 
(Table 1). Conversely, as underlined by Kymlicka (2002) there was the dismantling 
of pre-existing forms of minority autonomy (Serbia revoking the autonomy of 
Kosovo in 1989) or rejection of requests to restore historic forms of autonomy 
(Romania refused to restore the autonomy of Transylvania, revoked in 1968) 
or dismissing of requests to create new forms of autonomy (Ukraine rejected a 
referendum supporting autonomy for ethnic Romanian areas; Macedonia rejected a 
referendum for autonomy of Albanians in 1992) or retrace boundaries in different 
countries to make it impossible for autonomy to be adopted in the future (Slovakia 
redrew its internal boundaries to make it impossible for ethnic Hungarians to form 
a majority within any of the internal administrative districts, and hence would have 
no platform to claim autonomy; Croatia redrew internal boundaries in Krajina to 
dilute Serbian-populated areas). The same “backlash” may be identified regarding 
the language policies. In fact, as argued by Taras (1998), countries that awarded a 
range of minority language rights under the Communist regime often shifted to a 
policy of official monolingualism (Taras, 1998), and linguistic minorities responded 
with a range of mobilizations, from peaceful protest to violent secession. Thus, 
according to Taras (1998), paradoxically, formerly monolingual countries in the 
West are moving towards greater respect for linguistic diversity, whereas formerly 
multilingual countries of the communist area are moving toward monolingualism.
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Explaining the reasons for these solutions adopted by Western Balkans states, 
Kymlicka (2002) rejects the idea that this happened because ethno-national groups 
in the East are dispersed and mixed rendering impossible territorial solutions that 
work in the West or because federalism and bilingualism imply costs that poorer 
countries cannot afford. Rather, he argues that the main reason to block or deflect 
the accommodation of diversity should be identified from a security point of 
view. In effect, states are unwilling to accommodate ethno-national groups that 
can potentially collaborate with external enemies. Although this is rarely seen as a 
concern in the West, in different other parts of the world minority groups are often 
seen as working for a neighboring enemy and this feeling is strengthened when the 
ethno-national minority is related to a neighboring country by ethnicity or religion, 
allowing the state concerned the opportunity to take action to protect its claimed 
minority. Therefore, multiculturalism works best if relations between the larger 
state and ethno-national minorities are seen as an issue of social policy or a matter 
of normal democratic politics to be negotiated and debated, and not as an issue of 
state security, because if the state perceives these groups to be a security threat, 
support for multiculturalism will drop and the space for minorities will diminish 
(Kymlicka, 2002; 2012). Kymlicka (2002) asserts that the securitization of ethnic 
relations is what we find in Eastern Europe: states feel they have been “victimized 
by their minorities acting in collaboration with foreign enemies” and this “erodes 
both the democratic space to voice minority demands and the likelihood that those 
demands will be accepted”. 

Nevertheless, driven mainly by the international pressure and the willingness 
to join the European Union, different Western Balkans states have undertaken 
some initiatives which can be classified as multiculturalism policies for national 
minorities. 

3.1. Albania

As regards the respect for and the protection of minorities, overall, inter-ethnic 
relations remained good (European Commission [ECa], 2015) and the climate 
of respect and tolerance between national minorities and the majority population 
generally prevails in Albania (Committe of Ministers [CM], 2014). Albanian 
legislation recognizes four national minorities (Greek, Macedonian, Serb and 
Montenegrin) and two ethno-linguistic minorities (Vlachs and Roma). Other groups 
like Bosnians and Egyptians have shown interest in being recognized as national 
minority, without success (EP, 2012). The recognition, protection and promotion of 
minorities are essential elements of the Albanian Constitution and are the founding 
principles of the state, which has the duty to respect and protect them (Art. 3). 
The new Constitution does not simply enshrine the principle of equality and non-
discrimination in the formal sense (Art. 18) but also lists a number of rights for 
groups belonging to national minorities as measures for the promotion of diversity. 
In particular, Art. 20 proscribes that persons belonging to national minorities 
can exercise their rights and freedoms in full equality before the law (Paragraph 
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1); can express freely, without any kind of prohibition, their ethnic, cultural, 
religious and linguistic diversity; it gives them the right to protect it and develop 
it, to educate themselves in their mother tongue; the freedom to join associations 
organized for the protection of their interests and identity (Paragraph 2). The 
main country concerns regarding the minority issues are included in the National 
Strategy for Development and Integration 2014-2020, which aim to address these 
concerns through the adoption and implementation of a comprehensive legislation 
for minorities; the adoption of the European Charter for Regional or Minority 
Languages, and ensuring complete public education in minority languages for all 
minority groups.

Even though Article 14 defines Albanian as the official language of the country, 
the Law No. 69/2012 on the educational system, Artrt. 10 provides for the right of 
minorities to study and to be taught in their mother tongue; to learn their history 
and culture; and to learn the Albanian language and get to know the Albanian 
history and culture, to the effect of ensuring the active and equal participation in 
the economic, social, political and cultural life. Despite legislation, as pointed out 
also by the Advisory Committee on the Framework Convention for the Protection 
of National Minorities [ACFC], Albanian institutions should apply the criteria for 
introducing a class in a minority language in a flexible way and to look at ways 
of simplifying the system so as to avoid having numerous categories of eligibility 
for instruction in minority languages. Unfortunately, the situation regarding the 
teaching of minority languages and instruction in these languages remains largely 
unchanged in the recent years (ACFC, 2012) and Albania should still consider 
signing and ratifying the Charter for Regional or Minority Languages.

In recent years Albania implemented some initiatives for supporting minority 
cultures, such as National Folklore Festival in Gjirokaster, a Roma day or 
International Folklore Festival “Multicultural Permet 2016”. Moreover, several 
initiatives have also been implemented in the context of national and international 
projects, organized mainly by civil society organizations. Nevertheless, I believe 
that these initiatives are not sufficient to promote cultural diversity and the rights 
of minorities and as underlined by the ACFC, national authorities should develop a 
genuine policy on supporting minority cultures and guarantee the necessary funds 
to promote minority cultural identities. 

With regards to the minority media, the recognized domestic and ethno-
linguistic minority groups in Albania have the right to autonomously create and 
finance their own cultural institutions and licenses have been granted to radios and 
televisions that broadcast in the native language of the national minorities. Moreover, 
Greek minority publishes weekly and monthly newspapers and magazines, and the 
Macedonian and Aromanian minorities have one such paper each. Unfortunately, 
financial support for minority language media is lacking.
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As for political participation, the actual legislation does not contain any 
provisions that promote participation in public life by minority political groups; 
however, discrimination against them has been removed from the legislative 
texts. Indeed, the electoral law (Law 10019/2008) establishes that every Albanian 
citizen without distinction according to race, ethnicity, gender, language, political 
persuasion, religious belief, physical ability or economic situation, has the right to 
vote and to be elected. This electoral legislation contains no particular provisions 
either exempting parties representing national minorities from the threshold or 
introducing reserved seats for representatives of national minorities and this 
makes it more difficult for smaller political parties to compete in elections and to 
have their representatives elected to the Parliament (ACFC, 2012). Nevertheless, 
representatives of national minorities were elected at both central and local levels.

3.2. Bosnia and Herzegovina [BiH]

The BiH legal framework for the protection of minorities is largely in place 
and in line with the Council of Europe Framework Convention for the Protection 
of National Minorities. (European Commission [ECb], 2015). The Preamble of 
the Constitution of Bosnia and Herzegovina defines three “constituent people”, 
namely Serbs, Bosnians and Croats, and “others” as being an integral part of the 
population of the country (EP, 2012). The Art. 3 of the Law on the Rights of National 
Minorities of 2003, contains a non-exhaustive list of 17 minorities: Albanians, 
Montenegrins, Czechs, Italians, Jews, Hungarians, Macedonians, Germans, Poles, 
Roma, Romanians, Russians, Rusins, Slovaks, Slovenians, Turks, and Ukrainians. 
In addition to the national minority laws already in force at the State and entity 
levels, Tuzla and Sarajevo Cantons also adopted legislation with respect to national 
minorities. On 30 January 2013, Sarajevo Canton also approved amendments to 
its constitution that will place persons not identifying with one of the constituent 
peoples – including persons belonging to national minorities – on the same footing 
as the constituent peoples with regards to the functioning of the Cantonal Assembly 
(CM, 2015). 

With regards to education in minority languages, BiH ratified the European 
Charter for Regional or Minority Languages in 2010. Moreover, the original 
version of the Law on National Minorities provided for the opening of classes 
receiving instruction in minority languages when the absolute or relative majority 
of the population in the local level concerned belonged to that minority. In 2005 
an amendment was approved, which lowered this threshold to one third to secure 
education in the minority language and to one fifth to secure optional lessons in 
that language (EP, 2012). As the field of education is mainly regulated at the entity/
cantonal level, the following laws have been adopted: The Law on Primary Education 
in Republika Srpska, the Law on Secondary Education in Republika Srpska as well 
as Regulations on Upbringing and Education of Children of National Minorities. 
Separate laws on education are in force in the ten cantons of the Federation of BiH 
(EP, 2012).
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With regards to the policies for supporting national minorities’ culture, the State 
Law on National Minorities as amended in 2005, Laws on Protection of Persons 
Belonging to National Minorities in Republika Srpska and the Federation of BiH 
entail an obligation to allocate specific funds in the budgets of the State, entities, 
cantons, towns and municipalities to support the work of national minorities’ 
associations. However, only few minority associations receive direct support from 
the State (often the amount of support remains very low) and most financing at the 
State, entity, cantonal and municipal level is awarded to ad hoc activities as part 
of budgetary envelopes for which national minority organizations have to bid on a 
project-by project basis (ACFC, 2014). 

With regards to the minority media, the State Law on National Minorities 
proscribes that persons belonging to national minorities have the right to create 
radio and television and to publish newspapers and other written media in their 
own languages. Moreover, public broadcasters are required to include specific 
programs for national minorities in their schedules. Consequently, numerous radio 
and television programs have had segments on national minorities, their cultures, 
music and history. However, despite provisions allowing for national minorities 
to establish their own media and requiring public broadcasters to include specific 
programs, domestic minorities suffer from low visibility in the mainstream media 
(CM, 2015). Thus, the Advisory Committee notes that the authorities should 
enhance their efforts to ensure that public radio and television stations fulfill their 
legal obligations to national minorities (ACFC, 2014). 

An important element of multiculturalism policies is represented by the 
participation of minority groups in public affairs. In the case of BiH, national 
minorities are entitled to representation in municipal and city councils and 
assemblies in proportion to their percentage of the population with a reserved seat 
guaranteed by law if they constitute at least 3% of the local population.

3.3. Croatia 

The legislative framework pertaining to national minorities in Croatia is in line 
with international standards and a number of initiatives have been taken in recent 
years to promote the access to rights of persons belonging to national minorities 
at central and local level (ACFC, 2015). The constitution of Croatia recognizes as 
minorities Serbs, Czechs, Slovaks, Italians, Hungarians, Jews, Germans, Austrians, 
Ukrainians, Ruthenians and other ethnic minority communities that are citizens of 
Croatia. Another 12 minorities are listed in the Law on the Election of the Members 
of the Parliament: Albanians, Bosniaks, Bulgarians, Montenegrins, Macedonians, 
Poles, Roma, Romanians, Slovenes, Turks, Vlachs and Jews. Croatia, unique in 
the context of Western Balkans, has minority rights provisions in the constitution, 
in a specific constitutional law on the rights of national minorities and in several 
other pieces of legislation. Action plan for the implementation of the Constitutional 
Law on the Rights of National Minorities [CLNM] was adopted in 2008. Action 
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plan contains measures for promoting mutual understanding, mainly in the fields 
of education and media and provides for the teaching of human rights and national 
minority rights in primary and secondary schools, and the inclusion of discussion 
topics relating to the identity and culture of national minorities in the curriculum 
(ECRI, 2012a).

The education in the minority language is enshrined in the CLNM and the 
Law on Education in the Language and Script of National Minorities, which assure 
the right to education in the languages and scripts of national minorities. These 
provisions guarantee to the members of national minorities the opportunity to 
receive education in their mother tongue at all levels of education. Considering the 
size of a minority, the entire education is done in the minority language, or some 
classes are taught in the minority language, or the minority language is only taught 
in elective classes. For example, textbooks in minority languages are provided to 
schools teaching in Czech, Hungarian, Serbian and Italian. The Croatian system 
is generally acceptable but authorities should continuously assess the demand 
and actual needs of minorities and further efforts are needed to train teachers 
and develop teaching materials (EP, 2012). The Advisory Committee encourages 
Croatian authorities to closely consult with national minority representatives on 
all questions related to the administration and organization of minority language 
schooling and to consider the introduction of modern bilingual or multilingual 
teaching methodologies to improve the quality of language teaching in all schools 
(ACFC, 2015). 

The cultural support is provided mainly through the Council for National 
Minorities, an advisory body established in line with the CLNM, which has the task 
to distribute public funds amongst the cultural associations of the various national 
minorities. A variety of support is also provided to the Roma cultural activities, 
both by the Office for Human Rights and the Rights of National Minorities and the 
Council for National Minorities. The Advisory Committee recommends Croatia to 
integrate the promotion of minority cultures into the general cultural policy as an 
integral and valued part of Croatia’s diverse heritage (ACFC, 2015). 

The CLNM ensures the access to the media and public information services 
to minorities in their language and script. Radio and TV broadcasters at national, 
regional and local level are tasked with promoting understanding of the members of 
national minorities and with broadcasting programs in minority languages and the 
state budget and the budgets of local and regional self-government units co-finance 
such programs on radio and TV stations owned by minorities (EP, 2012).

Guaranteed representation in the Parliament is foreseen in Croatia. According 
to CLNM, a minimum of three seats in the national Parliament is reserved for 
representatives of those national minorities which account for more than 1.5 % 
of the population of the Republic of Croatia and those national minorities which 
account for less than 1.5% of the population are entitled to the special right to vote 
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enabling them to elect five deputies belonging to such national minorities. Persons 
belonging to national minorities who wish to take part in Parliamentary elections 
must choose if they intend to take part in the general election as a regular citizen 
or to vote as a registered member of a national minority (ACFC, 2015). Moreover, 
interests of national minorities are further represented through the Council for 
National Minorities and at local level through their representation in local councils 
and executive bodies. 

3.4. Former Yugoslav Republic of Macedonia

The Ohrid Framework Agreement of 2001 continues to provide the basis 
for inter-community relations and the protection of minorities and cultural rights 
(ECc, 2015). As a result of the Ohrid negotiations, the Preamble of Macedonian 
Constitution explains that “Citizens of the Republic of Macedonia, the Macedonian 
people, as well as the citizens that live within its borders, who are part of the 
Albanian people, Turkish people, Vlach people, Serb people, Roma people, the 
Bosniak people, and others ... have decided to establish the Republic of Macedonia 
as an independent, sovereign state”. The Constitution guarantees to the members 
of ethnic minorities, among others, the rights to express, foster and develop their 
identity and community attributes, and to use their community symbols; to establish 
institutions for culture, art, science and education, as well as scholarly and other 
associations for the expression, fostering and development of their identity; to 
instruction in their language in primary and secondary education. Besides the two 
largest ethnic communities (Macedonian and Albanian), there are several smaller 
ethnic groups in the country, the largest of which are Turks (3.9%), Roma (2.7%), 
Serbs (1.8%), Bosnians (0.8%) and Vlachs (0.5%) supported by various instruments 
in order to promote their integration, but still there is no overall integration strategy 
for these groups (ECRI, 2016).

Legislation provides for primary and secondary level instruction in the languages 
of ethnic minorities and according to the Constitution (art. 48), the schools where 
education is carried out in the language of a nationality, the Macedonian language 
is also studied. The right of education in minority language is specified in the Law 
on Primary School and the Law on Secondary Education. Moreover, the Higher 
Education Act provides for minority language education only for those minorities 
representing more than 20% of the population, therefore, only Albanians (EP, 
2012). The Advisory Committee has underlined that Albanian minority language, 
bilingual (namely Macedonian/Albanian, Macedonian/Turkish and Macedonian/
Serbian) and trilingual language schools have been well-established and provide 
education to a large number of children belonging to these ethnic groups (ACFC, 
2011) but despite the well-developed teaching system, there are still concerns 
related to funds (ECc, 2015) and a substantial number of children belonging to 
national minorities have no opportunity to study their language and culture, which 
are mainly Roma children. 



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

265

In the field of cultural activities, authorities continue to provide various forms 
of support such as libraries, cultural institutes, museums, art galleries, cultural 
centers, theatres, a cinematographic archive, opera and ballet, and performing arts 
festivals. Moreover, a specialized Bureau for the Promotion and Advancement 
of the Culture of Communities has also been established within the Ministry of 
Culture to monitor the encouragement of cultural identities of persons belonging 
to the ethnic communities (ACFC, 2011). Nevertheless, state financial support 
for national minorities activities is still insufficient to meet the needs (ECc, 2015; 
ACFC, 2011). 

Freedom of expression and freedom of press are guaranteed by the Constitution 
and no legal barriers prevent the publication of minority language newspapers (EP, 
2012) and the second channel of the public television broadcasts programmes 
exclusively in the languages of national minorities (Albanian, Turkish, Serbian, 
Romani, Vlach and Bosnian) but still there are concerns that the media, both 
public and private, remain strongly divided along linguistic lines with very limited 
opportunities for intercultural dialogue (ACFC, 2011).   

With regards to the participation in public life, the FYROM offers a very 
extensive political participation rights. In fact, some decisions related to laws that 
directly affect issues of minority rights, require a double majority of members of 
parliament and of the group affected. Thus, persons belonging to national minorities 
continue to play an active role in the political life. However, as referred by the 
Advisory Committee, despite the progress towards implementing the right to the 
equitable representation of ethnic communities in the public life at central and local 
levels, their number still does not correspond to the proportion of Albanians in 
Macedonian society (ACFC, 2011) and especially smaller minority communities 
are relatively underrepresented politically in the Parliament and municipal councils. 

3.5. Kosovo

Kosovo’s legal framework for safeguarding and protecting minorities is 
comprehensive, although the implementation remains a challenge (ECd, 2015). 
According to Art. 57 of the Constitution of Kosovo “inhabitants belonging to the 
same national or ethnic, linguistic, or religious group traditionally present on the 
territory of the Republic of Kosovo (Communities) shall have specific rights as set 
forth in this Constitution”. The Law on the Promotion and Protection of the Rights 
of Communities and their Members in Kosovo defines communities as “national, 
ethnic, cultural, linguistic or religious groups traditionally present in the Republic 
of Kosovo that are not in the majority” namely the Serbs, the Turkish, the Bosniaks, 
the Roma, Ashkali, Egyptians and Gorani. 

When it comes to the official use of minority language, Kosovo is equipped 
with the friendliest and most ambitious legislation (EP, 2012): according to the Law 
on the Use of Languages, Albanian and Serbian are both official languages and they 
have equal status and equal rights as to their use in all Kosovo institutions. Moreover, 
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at the local level, languages such as Turkish, Bosnian and Romani, can have the 
status of an official language if at least 5% of the inhabitants of the municipality are 
members of such a community and in municipalities where a minority community 
represents at least 3% of the population the language of that community may 
have the status of a “language in official use”. The legislation foresees the right 
of all persons belonging to communities to receive public education at all levels 
in one of the official languages and the Law on Education in the Municipalities of 
the Republic of Kosovo establish that schools that teach in the Serbian language 
may apply curricula or textbooks developed by the Ministry of Education of the 
Republic of Serbia. 

In the field of support to culture, considerable progress has been made with 
the rehabilitation of over half of the identified 34 religious or cultural sites that 
were damaged during clashes in 2004, however, as underlined by the Advisory 
Committee, there is no institutionalized system to assist minority communities, 
particularly the numerically smaller ones, and a cultural policy that clearly aims for 
a multicultural society. (ACFC, 2013). 

In Kosovo, there is overall good national legislation concerning minority 
language media but the implementation remains incomplete, mainly in remote 
areas inhabited in significant numbers by minority communities (ACFC, 2013). 
The Constitution guarantees persons belonging to national minorities access to, 
and special representation in, public broadcast media as well as programming in 
their language and the Law on Radio and Television of Kosovo proscribes that 
the two channels should share 15% of their program scheme with the languages 
of other communities and the composition of the Radio and Television of Kosovo 
Board must reflect the multi-ethnic character of Kosovo. However, the Advisory 
Committee notes that the quality of the reporting and programming in minority 
languages is often low and that more attention must be paid to the recruitment and 
training of qualified media professionals with minority background in all programs 
(ACFC, 2013). 

A number of mechanisms exist to promote the representation and participation 
of minority communities in public life. In fact, out of the 120 seats, a minimum of 
20 seats is guaranteed to the representatives of minority communities, ten of these 
seats are reserved for the Serb community, but they can have more than ten seats 
if they succeed in winning more through open elections (EP, 2012).  However, 
the representatives of numerically smaller communities are rarely appointed to 
higher positions at central and local level and there is a general perception that 
appointments are made based on political considerations (ACFC, 2013).  

3.6. Montenegro

The Constitution of Montenegro, like the others in the region, contains 
provisions concerning nationalities and national minorities and list, without 
hierarchical distinction, the following: Montenegrins, Serbs, Bosniaks, Albanians, 
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Muslims, Croats and others.  All of them are free and equal citizens of the state and 
are committed to a democratic and civic Montenegro. The list of guaranteed rights 
includes the use of their own language and alphabet in private, public and official 
contexts; authentic representation in Parliament; proportionate representation 
in public services, state authorities and local self-government bodies; and the 
right to establish councils for the protection and improvement of minority rights 
(ECRI, 2012a). Art. 2 of the 2006 Law on Minority Rights and Freedoms contains 
a definition of minorities and was amended in 2010 to exclude citizenship as 
a fundamental condition for being recognized as a minority member (ECRI, 
2012a). Montenegro is criticized also by the European Commission which urges 
the country to amend the law in order to remove possible conflicts of interest 
in procedures for allocating and controlling funds for minorities and enhancing 
transparency and institutional capacity in allocating and auditing funds dedicated 
to minorities (ECe, 2015). 

The use of minority languages is laid down by the Constitution, Law on 
Education and the Minority Law. The relevant provisions provide for teaching in 
a minority language in the municipalities where a national minority constitutes a 
majority or a significant part of the municipality population (EP, 2012). Important 
development was also the inclusion of elements of Serbian, Bosnian and Croatian 
language and literature in the new curricula in the field of language and literature 
at the primary and secondary level. Teaching in the Albanian language is well 
organized in the municipalities where persons belonging to the Albanian minority 
constitute a majority or a considerable part of the population and the authorities 
are engaged to enhance the accessibility of textbooks in minority languages. 
Albanian minority representatives have underlined that the quality of translation 
of some textbooks from Montenegrin into Albanian language is very poor and 
sometimes textbooks do not reflect adequately the culture of Albanian minority 
(ACFC, 2013). 

With regards to the support of minorities’ culture, it is worth noting that 
authorities continue to support cultural centers, libraries and initiatives such as 
music and drama festivals, art exhibitions, amateur cultural productions and other 
artistic events promoting cultures of national minorities. Moreover, the Law on 
Monuments and the Law on Culture establish standards for the protection and the 
promotion of culture based on the freedom of expression and respect for cultural 
diversity. Another important development is the establishment of the Centre for 
the Preservation and Development of Minority in order to affirm multiculturalism 
as one of the founding principles of Montenegro and the establishment of the 
National Programme for Development of Culture in 2011-2015, which includes 
goals and priorities for development of culture in Montenegro as a multi-national, 
multi-cultural and multi-religious country (ACFC, 2013)

Article 12 of the Montenegrin Law on Minority Rights and Freedoms 
contains an extensive provision on the rights of persons awarded to national 
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minorities in the field of media. According to the Law on Minority Rights and 
Freedoms persons belonging to minorities have the right to establish media and 
must be provided an adequate number of hours for broadcasting news, cultural, 
educational, sports and entertainment programs in the languages of minorities. 
Moreover, the Law on Electronic Media, adopted in 2010, establishes that the usage 
of Montenegrin language is not obligatory in programs for members of minority 
groups and members of other minority national communities and obliges public 
broadcasters to produce and broadcast programs for minority ethnic communities 
taking into account in particular the cultural identity of nations, nationalities and 
ethnic groups. The budget for this kind of programming comes partly from the 
state or local self-government units (EP, 2012). Print media in Albanian, Bosnian, 
Croatian and Serbian languages are mostly financed from the funds of the Fund for 
Minority Nations. Public television and radio continues to broadcast programmes 
targeting persons belonging to national minorities in their minority languages 
(ACFC, 2013). 

Political representation at central and local level is guaranteed by the 2007 
Constitution, which, according to the principle of affirmative action, provides for 
“authentic representation” in the Parliament. The electoral legislation amended in 
2011 and in 2012 creates more favorable conditions for the election of national 
minority deputies, substituting the rules applying only to the Albanian community 
with provisions applicable to minority people or minority community. A particular 
rule was introduced pertaining the Croat minority, which is numerically smaller 
than other minorities, and as a consequence, there is a good representation of 
persons belonging to national minorities in the Parliament of Montenegro (ACFC, 
2013). The election results have shown a higher proportion of the representatives 
of Albanian, Bosniak/ Muslim or Croat national minorities than the proportion 
of these national minorities within the Montenegrin society. Minorities are also 
well represented at the municipal level, especially in municipalities where persons 
belonging to national minorities constitute the majority, but as noted by the 
Advisory Committee, competencies of municipalities are quite narrowly defined 
and local authorities are not in a position to decide on the appointments of school 
or hospital directors (ACFC, 2013).

3.7. Serbia

The legal framework for the protection of minorities and cultural rights 
is in place and Serbia is a member of the Framework Convention on National 
Minorities (ECf, 2015). The Constitution of Serbia underlines the equality of all 
citizens and ethnic communities but does not comprise any definition or list of 
ethnic communities and includes general guarantees for persons belonging to 
national minorities. The definition is provided by the Law on the Protection of 
Rights and Freedoms of National Minorities which includes citizenship among 
the criteria and is criticized by the Advisory Committee, which invites the 
authorities to remove this criterion from the Minority Law as well. Moreover, 
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the Law on National Councils of National Minorities which was adopted in 2009 
sets up a favorable system in favor of national minority councils, granting the 
councils wide-ranging competences in different fields, namely culture, education, 
information in national minority languages and official use of language and script, 
as well as establishing electoral procedures for national minority councils (ACFC, 
2013). The elections for the National Minority Councils took place in 2014, when 
20 national minorities elected their councils (ECf, 2015).  

The right to education in minority languages in Serbia is stipulated in the 
Constitution and the law and a broad provision of teaching in and of minority 
languages is available in Serbia at preschool, primary and/or secondary levels. 
However, at times there are obstacles which prevent the use of these opportunities 
by pupils belonging to national minorities, such as the organization of optional 
mother tongue classes at inconvenient times and in inconvenient locations, and 
the lack of adequate textbooks (ACFC, 2013). Education may also be performed 
bilingually or in Serbian and the National Councils for National Minorities is 
awarded extensive competencies in the field of education. However, the Advisory 
Committee was concerned regarding the response given by authorities to repeated 
demands by the representatives of national minorities to include learning of their 
minority language as a mandatory subject (EP, 2012).

As for the support for cultural activities, thanks to the adoption of the Law on 
National Councils of National Minorities and the adoption of procedural rules at 
central and local levels for the allocation of public funds for their work, there is 
now greater clarity in the funding available for minority activities (ACFC, 2013). 
However, as underlined by the European Commission, the State Fund for National 
Minorities is still not operative (ECf, 2015), thus, decisions of national minority 
councils may have a disproportionate impact on the manner in which cultural 
activities of the national minorities are supported (ACFC, 2013). 

The Constitution defines the right of national minorities to have their own 
mass media and National Councils for National Minorities have a large number of 
competencies in the field of media, such as, among others, deciding the criteria for 
selecting the chief editor of the media in which the program is broadcast solely in 
the minority language; establishing the institutions and business organizations to 
carry out the activities of newspaper-publishing and radio-television broadcasting; 
adopting the strategy for the improvement of information broadcasted in the 
language of a national minority in accordance with the strategy of the Republic 
of Serbia; offering suggestions regarding the distribution of resources allocated 
through public tenders (EP, 2012). Public support is provided to a variety of print 
media in minority languages in Vojvodina and a significant amount of broadcasting 
in minority languages continues to be available across Serbia (ACFC, 2013). The 
European Commission noted that the public service broadcaster needs to ensure 
a more consistent access to information in minority languages and services in 
minority languages need to be made sustainable (ECf, 2015).  
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The legislation of Serbia includes solid provisions which promote the 
representation of national minorities in elected bodies at national and local levels 
and different persons belonging to national minorities have been elected to the 
national Parliament. The Law on Political Parties stipulates that the number of 
members required to establish a political party of a national minority is lower 
than that for other political parties (ACFC, 2013). Moreover, the Serbian 
Constitution foresees for autonomous provinces and local self-government units 
that a proportional representation of national minorities in assemblies has to be 
provided for, and the Law on Election of Representatives stipulates that national 
minority parties are exempt from the general threshold (EP, 2012). However, it 
is difficult for smaller national minorities to be represented in the Parliament and 
there have been reports of abuse of the lower threshold for the registration of 
minority political parties (ACFC, 2013). 

4.  CONCLUSIONS

Western Balkans has a history of continuous exchange and interaction between 
different nations, cultures and religions; therefore, this region may claim to have 
been an example of intercultural dialogue in Europe for centuries. However, relations 
between the Western Balkans countries were seriously damaged by war and conflict 
and for this reason the designation and implementation of multiculturalism and 
interculturalism policies for national minorities in Western Balkans is impossible 
without taking into account the recent history of the region. Therefore, I believe 
that it is clear that the stability of the region depends on fostering intercultural 
dialogue both at the national and regional level, which should include not only state 
institutions but also civil society organizations and individuals. It is very important 
to stress that relations between a sovereign state and national minorities residing 
within its borders are undoubtedly influenced by the relationship between this state 
and the state to which the national minorities belong. A Kin-State (here a state 
whose borders are geographically close to a region inhabited by co-nationals with 
whom they share and maintain ethnic, cultural or religious bonds) may have an 
interest in supporting persons living abroad and this may even be enshrined in its 
constitution but this does not imply, in any way, a right under international law to 
exercise jurisdiction over these persons.  Thus, a state cannot exercise its powers, in 
any form, on the territory of other States without the consent of those States. Thus, 
as mentioned above, taking into account that the national minority issues in the 
Western Balkans are considered matter of state security, I believe it is impossible 
to implement effective and realistic multiculturalism or interculturalism policies 
for national policies if the states involved first do not solve their problems in the 
field of mutual relations. The situation in the Western Balkans is a good example 
of this. Policies for the management of diversity were designed and implemented 
in all the Western Balkans countries but the outputs were not very satisfactory, and 
this was not because multiculturalism and interculturalism are not suitable for the 
management of national minorities, but because before implementing policies to 



Conference Proceedings: Conference on Hate Crimes in South-East Europe, 
Sarajevo, 8 November 2016

271

promote cultural diversity and the rights of persons belonging to national minorities, 
at the very least the normalization of relations between states and the indispensable 
desecuritization of the national minorities issues is needed.
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