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TO: Department of Health and Human Services, Office for Civil Rights RIN 0945–AA11 
FROM: Christian Medical Association and Freedom2Care - Jonathan Imbody 
RE: Section 1557 NPRM, RIN 0945–AA11, ID: HHS-OCR-2019-0007-0001 
DATE: August 12, 2019 

Nondiscrimination in Health and 
Health Education Programs or 
Activities 
The following narrative offers answers to specific requests for comments (marked below with 
page numbers and quotations from the official NPRM as published in the Federal Register) 
outlined in the text of the proposed rule.  
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The old rule hinged on an ideological, not biological, 
interpretation of "sex discrimination" 
• 27850 - The Department seeks comment on all of the provisions that are retained under this 

proposed rule, or that this rule proposes to repeal, amend, or add, including comment on 
whether provisions of the current Section 1557 Regulation that the Department does not 
propose to retain in this proposed rule, if any, are in keeping with Congress’s mandate such 
that the Department should consider retaining them—and whether any of such provisions 
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should be incorporated into the Department’s regulations implementing the underlying civil 
rights laws. 

No reasonable observer of Congress would conclude that in past decades when passing 
foundational legislation to address "sex discrimination," Members of Congress had in mind 
anything other than biological sex. The 2016 rule simply substituted the previous 
administration's ideological preferences for the law as passed by Congress. 

"Sex discrimination" should be defined--and only makes sense when it is defined--on the basis of 
biology. 

The need to replace ideology with biology is abundantly clear to the over 19,000 members of the 
Christian Medical Association and the over 35,000 constituents of Freedom2Care. Our members 
under the old existing (2016) rule were forced to seek legal redress in federal court simply to 
enforce decades of bipartisan conscience laws. The gender-related section of the old rule 
severely threatened medical judgment, religious freedom and our members’ ability to practice 
medicine. 

We filed a lawsuit in federal court because the old 2016 regulation "not only forces healthcare 
professionals to violate their medical judgment; it also forces them to violate their deeply held 
religious beliefs."1 The court recognized the threat posed by old rule and on December 31, 2016 
ordered a preliminary injunction.2 

Congress has passed conscience laws to protect health professionals from the very kind of 
government coercion inflicted by the 2016 rule. The old rule essentially functions as a 
"transgender mandate" that simultaneously overrides health professionals’ medical judgment and 
religious freedom (see www.transgendermandate.org).  

Contrary to the media talking points of those who lobby for the old rule, the aim of our lawsuit 
was decidedly not to keep health professionals from caring for certain classes of patients such as 
transgender individuals. On the contrary, our members and the faith-based health community are 
motivated by faith to deliberately seek out and diligently care for the most vulnerable, 
stigmatized and medically underserved members of our society—including transgender 
individuals. 

Our members love their patients, who are made in the image of God, and consider it a privilege 
to care for them. Indeed, CMA encourages its members to take an oath to “love those who come 
to [them] for healing and comfort” and to “car[e] for the lonely, the poor, the suffering, and the 
dying.” 

 
1 Complaint filed Aug. 23, 2016 in the United States District Court for the northern district of Texas, Wichita Falls 
Division, on behalf of Franciscan Alliance, Inc.; Specialty Physicians of Illinois, LLC; Christian Medical & Dental 
Associations and several states. 
2 United States District Court for the Northern District Of Texas Wichita Falls Division decision, posted at 
http://s3.amazonaws.com/becketpdf/62-Order-Granting-Injunction.pdf. Accessed online August 5, 2019. 

http://www.transgendermandate.org/
http://s3.amazonaws.com/becketpdf/62-Order-Granting-Injunction.pdf
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CMA encourages its members to treat all patients. For example, CMA’s official position 
statement on LGBT patients states, inter alia:   

Because we are guided by Christ, who assisted all who 
sought his help regardless of sexual or social status, CMDA 
affirms the obligations of Christian healthcare 
professionals to care for all patients in need, regardless 
of sexual orientation, gender identification, or family 
makeup, with sensitivity and compassion[.] . . . Christian 
healthcare professionals, in particular, must care for 
their same-sex-attracted patients in a non-judgmental and 
compassionate manner, consistent with the humility Jesus 
modeled and the love Jesus commanded us to show all people.   

But although CMA and its members believe that healthcare providers should treat all patients, it 
does not believe that such providers must perform all procedures, particularly ones that violate a 
professional's conscience or sound medical judgment. 

The personal decision to undergo transgender medical procedures should be kept between 
patients and their doctors, free from government coercion. Political activism and ideology should 
be replaced with sound principles, objective science and adherence to the fundamental 
conscience freedoms on which our civil rights rest.  

Objectivity must replace ideology 
The old 2016 rule discarded objective biology in favor of a politically and ideologically 
motivated corruption of statutory language regarding "sex discrimination." The previous 
administration attempted through the 2016 "transgender mandate" to inject its own activist 
gender ideology over the will of the American people as expressed by Congress.  

The previous rule improperly interpreted the law and the abused the balance of governmental 
power by asserting through regulation something that Congress had not asserted through law.  

New and past polling evidences the need for conscience 
protections 
Enforcing conscience protections protects patient access to healthcare--by avoiding a potential 
forced exodus from medicine by faith-based and pro-life professionals and institutions. Our 
surveys of faith-based health professionals, which reveal consistent findings from April 2009 and 
August 2019, provide hard data that document this point.3  

Some opponents of conscience protections criticized HHS's citation in the proposed rule of our 
2009 faith-based professionals survey data, asserting that the evidence was outdated.4 These 

 
3 Survey summaries are available online at https://www.freedom2care.org/polling.  
4 A Politico, May 9, 2019 article, " How Kellyanne Conway influenced a new Trump rule cheered by religious 
conservatives," quotes Katie Keith, a Georgetown law professor who’s tracked the health department’s regulations. 

https://www.freedom2care.org/polling
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opponents apparently speculated that over time, faith-based health professionals would yield to 
pressure and flag in their commitment to applying faith standards to moral issues in medicine.  

That objection and speculation has been proven misplaced, however; our new 2019 polling data 
repeats and reinforces the findings of the original 2009 polling. 

Key data emerging from our very recent polling data5 is outlined below; further detail is attached 
and also available at https://www.freedom2care.org/polling. 

Faith-based health professionals need conscience protections to 
ensure their continued medical practice 
• Over nine in ten (91%) faith-based health professionals and students say they "would rather 

stop practicing medicine altogether than be forced to violate my conscience." This figure 
has remained exactly consistent over a decade; the identical percentage of respondents (91%) 
agreed with this same statement in our 2009 polling.6 
 
This enduring conviction demonstrates the absolute necessity of robust conscience 
protections in areas of moral and ethical controversy in healthcare. It also illustrates how 
conscience protections are interwoven with patient access to healthcare—most notably for 
the poor, underserved and marginalized patients who depend on faith-based health 
professionals and institutions.  

• Virtually all (97%) say it is necessary to have "conscience protection for medical 
professionals who decline to participate in healthcare procedures, like abortion, assisted 
suicide and transgender procedures and prescriptions, to which they object on moral or 
religious grounds." 

These data suggest that without conscience protections to protect faith-based professionals 
and institutions from being pressured, penalized and forced out of medicine, American 
patients would suffer a catastrophic loss of healthcare access. 

Conscience-driven health professionals care for all patients  
• Virtually all faith-based respondents (97%) attest that they "care for all patients in need, 

regardless of sexual orientation, gender identification, or family makeup, with sensitivity 
and compassion, even when I cannot validate their choices."  

 
“That leaves a lot riding on very old survey data — and the assumptions that HHS officials make because of it.” 
Accessed online August 5, 2019 at https://www.politico.com/story/2019/05/09/kellyanne-conway-anti-abortion-
doctors-1312316.  
5 Faith Based Medical Professionals Survey prepared for Christian Medical & Dental Associations, Interview Dates: 
July 18 – 29, 2019. Audience: Partner organization members, n=1732. Conducted by Heart and Mind Strategies. 
6 On behalf of the Christian Medical & Dental Association, the polling company™, inc./ WomanTrend 
conducted an online survey of members of faith-based organizations. The Catholic Medical Association and 
Christian Pharmacists Fellowship International also invited their members to participate. The survey was fielded 
March 31, 2009 to April 3, 2009.  

https://www.politico.com/story/2019/05/09/kellyanne-conway-anti-abortion-doctors-1312316
https://www.politico.com/story/2019/05/09/kellyanne-conway-anti-abortion-doctors-1312316
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Clearly the issue at hand is not one of refusing to care for certain patients, but rather simply 
declining to participate in certain morally controversial procedures and prescriptions. 

Religious professionals overwhelmingly support a biological—not 
ideological--definition of sex  
• Over nine in ten (91%) oppose "redefining 'sex' in federal discrimination laws to mean 

gender identity, defined as one's internal sense of being 'male, female, neither or a 
combination of male and female.' 

• Over four in five (84%) say it is necessary to have "a rule defining 'sex' in federal 
discrimination laws and regulations to mean 'biological sex' and not gender identity." 

Religious health professionals face rampant discrimination 
• Three in five (60%) faith-based health professionals report that it is common "that doctors, 

medical students or other healthcare professionals face discrimination for declining to 
participate in activities or provide medical procedures to which they have moral or religious 
objections." 

• Nearly one in four (23%) report having been "discriminated against in the workplace or 
training because of moral or religious beliefs." 

• Instances of specific discrimination experienced by survey respondents themselves includes: 

o Nearly one in three (32%) have experienced pressure, coercion or punishment for 
declining to "participate in training, perform a procedure, or write a prescription to 
which you had moral, ethical, or religious objections."   

o The drive to force conformity to a particular point of view even involves ignoring 
medical and scientific evidence. Over one in four (26%) experienced pressure, 
coercion or punishment for declining to "Participate in training, perform a procedure, 
or write a prescription to which you had medical or scientific objections." 

o One in three (33%) experienced pressure, coercion or punishment for declining to 
"refer a patient for a procedure to which you had moral, ethical, or religious 
objections."7 

Additionally, one in four survey respondents (25%) experienced pressure, coercion or 
punishment for declining to "refer a patient for a procedure to which you had medical 
or scientific objections." 

 
7 This figure is particularly notable given the fact that the 2008 HHS conscience protection rule was developed in 
part to respond directly to the threat by The American College of Obstetricians and Gynecologists (ACOG) to 
marginalize Ob-Gyn doctors who refused to conform to ACOG's edict that all must refer patients for abortions. 



Christian Medical Association / Freedom2Care – submitted by Jonathan Imbody Page 6 of 10 
 

o Nearly one in five (17%) "experienced discrimination during the medical school or 
residency application and interview process because of moral, ethical or religious 
beliefs." 

o One in five (20%) "decided not to pursue a career in a particular medical 
specialty because of attitudes prevalent in that specialty that are not considered 
tolerant of your moral, ethical or religious beliefs."  
 
The overwhelming majority of these (80%) decided not to pursue a career in 
Obstetrics and Gynecology (Ob-Gyn). This ideological repulsion of pro-life students 
and residents from the field exacerbates a growing crisis of access to Ob-Gyn 
physicians. The Association of American Medical Colleges reports, "Half of U.S. 
counties lack a single OB-GYN, and some women’s lives are endangered by long 
treks for much-needed care. By 2020, there will be up to 8,000 fewer OB-GYNs than 
needed, according to ACOG, and the number may rise to 22,000 by mid-century."8 
 
The growing shortage also means that pro-life patients are fast losing the ability to 
choose Ob-Gyn doctors who share their convictions. Coupled with the aggressive 
pro-abortion bias and advocacy of Ob-Gyn professional specialty groups like ACOG, 
this trend threatens to eliminate religious diversity from the specialty and make it a 
uniformly pro-abortion specialty that does not tolerate religious or pro-life 
convictions within its ranks. 

Access for poor and medically underserved patient populations 
depends on conscience protections 
As polling data of faith-based health professionals attests, deleting or diminishing conscience 
protections will force faith-based, conscience-guided health professionals to leave medicine.  

• Three in five (62%) of the health professionals surveyed are "currently involved in 
serving poor and medically-underserved populations, either domestically or 
overseas."  

• Additionally, nearly three in five (58%) are "involved in serving patients on a 
volunteer or pro-bono basis in the past 3 years."  

• For nearly three in ten (28%) of these professionals, between half and all of their 
patients "qualify for low-income healthcare programs provided by the government." 

Faith-based health professionals do not and cannot separate their faith-based motivation to care 
for the poor and needy from their commitment to practicing medicine according to faith-based 
ethical principles. Their faith drives both their commitment to serve and their commitment to 
practice medicine ethically. 

 
8 "Labor pains: The OB-GYN shortage," AAMC News, November 16, 2018. Accessed online August 7, 2019 at 
https://news.aamc.org/patient-care/article/labor-pains-obgyn-shortage/.  
 

https://news.aamc.org/patient-care/article/labor-pains-obgyn-shortage/


Christian Medical Association / Freedom2Care – submitted by Jonathan Imbody Page 7 of 10 
 

That means that if faith-based professionals are forced out of medicine by a lack of the 
conscience protections that allow them to practice according to ethical norms, the poor and 
medically underserved populations served by these professionals stand to suffer a devastating 
loss of healthcare access. 

Codifying the abortion exemption highlights federal law 
• 27872 - In proposed § 86.18(a), the Department seeks to codify the abortion exemption to 

Title IX. … The Department requests comment on proposed § 86.18. 

The previous administration appeared intent on enforcing what it wished Congress had passed, 
and the old rule sought to impose a partisan and coercive ideology through bureaucratic fiat.  

Instituting proposed §86.18 and including relevant abortion exemption language addresses the 
old rule’s apparent intent to diminish the exercise of conscience and makes clearer to health 
professionals their fundamental right to decline to participate in morally abhorrent or medically 
questionable procedures and prescriptions.  

The references to the: 

o First Amendment to the U.S. Constitution; 
o Religious Freedom Restoration Act; 
o Weldon Amendment; 
o Coats-Snowe Amendment; 
o Church Amendments; 
o Hyde Amendment; 
o Helms Amendment; 
o Section 1303 of the Patient Protection and Affordable Care Act, 

make clear by the sheer volume and weight of the constitutional and statutory citations that 
conscience protection in this country is not the exception but the rule. In fact, a more 
fundamental and legally pervasive American rule can hardly be identified. 

Opponents of conscience protections substitute rhetoric for 
reality 
• 27889 - Additionally, aside from benefit design questions, the Department seeks comment 

and documentation of cases where, despite the preliminary injunction barring OCR from 
enforcing the provisions, persons would not have received treatments or procedures related 
to gender identity or termination of pregnancy, but for the Final Regulation’s gender identity 
and termination of pregnancy provisions. 

Partisan opponents of conscience protections tend to greet virtually any rule protecting 
conscience in healthcare with an imaginary parade of horribles, and this rule has proven no 
exception.  
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Following are but a few examples of baseless public comments about how the proposed rule will 
inflict imagined disasters: 

o "The administration puts L.G.B.T.Q. people at greater risk of being denied necessary 
and appropriate health care solely based on their sexual orientation or gender 
identity." -- David Stacy, government affairs director for the Human Rights 
Campaign.9 

o "[A]lready, transgender people 'are turned away from E.R.s, dismissed by insurers 
and mocked by untrained hospital staff, all while trying to seek the care every 
American deserves.'" --Mara Keisling, executive director, National Center for 
Transgender Equality.10 

o [T]he revised rule would "undermine Congress’s intent to expand access to health 
care and health coverage," adding that it would "inflict extraordinary damage on 
vulnerable Americans." --Jocelyn Samuels, former HHS Office for Civil Rights 
director.11 

o "If permitted, this rule will promote ignorance and hate that no American should have 
to face while seeking care." --Mara Keisling, executive director, National Center for 
Transgender Equality.12 

o An "outright attack from the Trump administration on the health, well-being, and 
survival of transgender people…" --Kris Hayashi, executive director, Transgender 
Law Center.13 

o The proposed rule will "lead to devastating health consequences. Transgender and 
non-binary people … face the denial of medically necessary health care related to 
gender transition, harassment from medical providers, negligent care, and the refusal 
of medical service altogether…" --Louise Melling, deputy legal director, American 
Civil Liberties Union.14 

 
9 "Trump Administration Proposes Rollback of Transgender Protections," New York Times, May 24, 2019. 
Accessed July 29, 2019 online at https://www.nytimes.com/2019/05/24/us/politics/donald-trump-transgender-
protections.html.  
10 "Trump Administration Proposes Rollback of Transgender Protections," New York Times, May 24, 2019. 
Accessed July 29, 2019 online at https://www.nytimes.com/2019/05/24/us/politics/donald-trump-transgender-
protections.html. 
11 "Trump Administration Proposes Rule to Reverse Protections for Transgender Patients," NPR,  
May 24, 2019. Access August 1, 2019 online at https://www.npr.org/sections/health-
shots/2019/05/24/726552816/trump-administration-proposes-rule-to-reverse-protections-for-transgender-patien.  
12 "New Trump administration rule would weaken protections for transgender people in health care," The 
Washington Post, May 24, 2019. Accessed July 29, 2019 online at 
https://www.washingtonpost.com/health/2019/05/24/new-trump-administration-rule-would-weaken-protections-
transgender-people-health-care/?noredirect=on&utm_term=.1bcae89ab5c2.  
13 "Trump administration proposes rule that removes Obama-era transgender health care protections," CNN, 
May 24, 2019. Accessed August 1, 2019 online at https://www.cnn.com/2019/05/24/politics/hhs-rule-transgender-
protections/index.html.  
14 "Trump administration proposes rule that removes Obama-era transgender health care protections," CNN, 

https://www.nytimes.com/2019/05/24/us/politics/donald-trump-transgender-protections.html
https://www.nytimes.com/2019/05/24/us/politics/donald-trump-transgender-protections.html
https://www.nytimes.com/2019/05/24/us/politics/donald-trump-transgender-protections.html
https://www.nytimes.com/2019/05/24/us/politics/donald-trump-transgender-protections.html
https://www.npr.org/sections/health-shots/2019/05/24/726552816/trump-administration-proposes-rule-to-reverse-protections-for-transgender-patien
https://www.npr.org/sections/health-shots/2019/05/24/726552816/trump-administration-proposes-rule-to-reverse-protections-for-transgender-patien
https://www.washingtonpost.com/health/2019/05/24/new-trump-administration-rule-would-weaken-protections-transgender-people-health-care/?noredirect=on&utm_term=.1bcae89ab5c2
https://www.washingtonpost.com/health/2019/05/24/new-trump-administration-rule-would-weaken-protections-transgender-people-health-care/?noredirect=on&utm_term=.1bcae89ab5c2
https://www.cnn.com/2019/05/24/politics/hhs-rule-transgender-protections/index.html
https://www.cnn.com/2019/05/24/politics/hhs-rule-transgender-protections/index.html
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Each of the preceding hyperbolic claims substitutes rhetoric for rationality and reality. 

The most common talking point against conscience protections appears to be that conscience 
protections somehow will result in whole classes of patients being denied basic healthcare. As 
noted, our polling evidence counters this claim. Conscience laws also have been on the books for 
decades, and yet nothing has ever been documented that even remotely approaches this claim. 
During the years that the gender provisions of the old rule have been under injunction, an 
outbreak of the rampant discrimination of which opponents so vehemently warn simply has not 
materialized. 

As to the purported wholesale refusal of patients requiring emergency medical care, the federal 
Emergency Medical Treatment & Labor Act (EMTALA) has long covered this concern by 
guaranteeing public access to emergency services—even when patients cannot pay for the 
service. In the case of medical emergencies, EMTALA requires the hospital to provide treatment 
"to stabilize the medical condition."15 

Regarding the charge that enforcing conscience protections will "undermine Congress’s intent to 
expand access to health care and health coverage," as explained elsewhere in this document, our 
polling data provides evidence to the contrary. In reality, it is the lack of conscience protections 
that threatens to severely decrease access to health care. Absent conscience protections, present 
and future shortages of physicians will sharply worsen. 

A former HHS civil rights officer from the previous administration claims hyperbolically that the 
proposed rule will "inflict extraordinary damage on vulnerable Americans." But the claim is 
unsupported by evidence, and thus is little more than an attack on religious accommodations and 
civil rights for religious Americans. Such evidence-free rhetorical attacks unfortunately parallel 
the previous administration's approach to religious civil rights enforcement, which too often 
seemed to hinge more on ideology than on evidence and law.  

The previous administration's approach to religious civil rights, which included forcing nuns into 
court for declining to participate in contraceptives and allowing California to require abortion 
coverage in clear violation of federal law, is one reason why a new rule is needed. The proposed 
rule reforms the old rule, which forced a political ideology on doctors against their medical 
judgment and required doctors to violate the "do no harm" principles inherent in the Hippocratic 
Oath.  

Wild assertions that the proposed "rule will promote ignorance and hate" … that the rule 
represents an "outright attack…on the health, well-being, and survival of transgender people" …  
and that the rule will have "devastating health consequences" are the kind of empty, 
inflammatory assertions that people resort to when they lack evidence and a sound rationale for 
their position. 

What the old rule actually did promote was government coercion that prevented caring and 
compassionate health professionals from acting upon sound medical judgment in order to protect 

 
May 24, 2019. Accessed August 1, 2019 online at https://www.cnn.com/2019/05/24/politics/hhs-rule-transgender-
protections/index.html. 
15 42 U.S.C. § 1395dd(b)(1)(A). 

https://www.cnn.com/2019/05/24/politics/hhs-rule-transgender-protections/index.html
https://www.cnn.com/2019/05/24/politics/hhs-rule-transgender-protections/index.html
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patients—including children--from harm. Most children referred for gender dysphoria grow up 
not to pursue a transgender identity,16 and the government’s own panel of medical experts 
concluded that gender transition procedures can be harmful.17 The old rule virtually guaranteed 
that doctors would be forced—against scientific evidence and their medical judgment—to 
perform procedures aimed at altering the gender of children. 

Conclusion 
1. Congress clearly intended "sex discrimination" to be defined on the basis of biology, and 

that is the only definition that makes sense. 

2. The ideologically driven 2016 "transgender mandate" trampled medical judgment and 
conscience convictions and necessitates correction. 

3. New and past polling provides evidence that apart from conscience protections, religious 
and pro-life health professionals face coercion and rampant discrimination. Conscience 
protections are essential to enabling these professionals to practice medicine, thus 
protecting patients from a devastating loss of healthcare access. 

 
16 According to the World Professional Association for Transgender Help (WPATH) transgender standards of care, 
which HHS relies on, “In most children, gender dysphoria will disappear before, or early in, puberty.” Indeed, 
WPATH’s recommended studies demonstrate that up to 94% of children referred for gender dysphoria (77-94% in 
one set of studies and 73-88% in another) will grow out of their gender dysphoria naturally.  
See Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 31375, 31435 n. 263 (May 18, 2016) (citing 
World Professional Association for Transgender Health (WPATH), Standards of Care for the Health of Transsexual, 
Transgender, and Gender-Nonconforming People (7th ed. 2012), http://www.becketfund.org/wp-
content/uploads/2016/08/WPATH-Standards-of-Care2c-V7-Full-Book-1.compressed.pdf; Institute of Medicine of 
the National Academies, The Health of Lesbian, Gay, Bisexual and Transgender People: Building a Foundation for 
Better Understanding (2011); http://www.becketfund.org/wp-content/uploads/2016/08/The-Health-of-LGBT-
People_Book.pdf). 
See also WPATH, at 11 (“Gender dysphoria during childhood does not inevitably continue into adulthood. Rather, 
in follow-up studies of prepubertal children (mainly boys) who were referred to clinics for assessment of gender 
dysphoria, the dysphoria persisted into adulthood for only 6–23% of children (Cohen-Kettenis, 2001; Zucker & 
Bradley, 1995). Boys in these studies were more likely to identify as gay in adulthood than as transgender (Green, 
1987; Money & Russo, 1979; Zucker & Bradley, 1995; Zuger, 1984). Newer studies, also including girls, showed a 
12–27% persistence rate of gender dysphoria into adulthood (Drummond, Bradley, Peterson-Badali, & Zucker, 
2008; Wallien & Cohen-Kettenis, 2008).”). 
17 “Based on a thorough review of the clinical evidence available at this time,” HHS wrote, “there is not enough 
evidence to determine whether gender reassignment surgery improves health outcomes for Medicare beneficiaries 
with gender dysphoria.” HHS also noted that “There were conflicting (inconsistent) study results—of the best 
designed studies, some reported benefits while others reported harms.” Centers for Medicare & Medicaid Services, 
Proposed Decision Memo for Gender Dysphoria and Gender Reassignment Surgery (June 2, 2016), at 
http://www.becketfund.org/wp-content/uploads/2016/08/proposed-memo.pdf (emphasis added). 
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