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The relationship of the universalization principle (U) to the rest of Habermas’s
discourse ethics has been the source of controversy ever since Habermas intro-
duced it as his answer to Kant’s categorical imperative. Habermas formulates the
universalization principle as follows:

For a norm to be valid, the consequences and side effects that its general observance can be
expected to have for the satisfaction of the particular interests of each person affected must be
such that all affected can accept them freely.1

Philosophers such as William Rehg, noting the conjectural nature of Habermas’s
derivation of (U) from the pragmatic presuppositions of discourse, have attempted to
strengthen the discourse ethics program by turning conjecture into argument.2

Others, such as Seyla Benhabib, who believes that (U) is covertly designed to guar-
antee moral consensus, have attempted to reconstruct discourse ethics by 
discarding (U) altogether.3 Joseph Heath’s recent book on Habermas places 
Heath in this latter camp. His thesis is that Habermas’s universalization principle
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cannot “form the basis of a viable program in philosophical ethics” (p. 9).4 He
advances two main arguments against (U). First, he argues that (U) ought to be
rejected because Habermas is unable to demonstrate that moral validity must 
be ultimately grounded solely in interests, which, as Heath sees it, is what (U) claims.
The appeal to interests, in Heath’s view, represents a lingering foundationalism at
odds with Habermas’s dialogical theory of justification. Second, like Benhabib, he
argues that the function of (U) is to guarantee moral convergence on common inter-
ests. This, according to Heath, misconstrues the nature of moral justification,
because in reality convergence is contingent upon the pragmatic benefits of moral
consensus, and not upon the intrinsic nature of moral justification as such.

What I want to demonstrate here is that Heath’s own reconstruction of 
Habermas’s discourse ethics actually helps us to interpret (U) in a way that side-
steps Heath’s arguments for rejecting it. Heath’s contribution is worthy of sus-
tained analysis because it represents the first systematic attempt to reconstruct
Habermas’s social and moral theory in light of current developments in game
theory and analytical philosophy of language. Against his first argument, I suggest
that the principle of universalizability’s appeal to interests simply places a wel-
farist constraint upon moral justification, and that Heath’s own pragmatist theory
of dialogical justification shows us why this appeal to interests does not covertly
rest on foundationalism. Against his second argument, I argue that the problem
is not (U) per se, but (1) Habermas’s overly restrictive account of the scope of
agreement that he deems necessary for moral justification (namely, the restriction
to consensus on common interests) and (2) Habermas’s conception of the role of
consensus in justification. Heath’s appeal to axiomatic bargaining theory, I argue,
helps broaden the scope of the kind of agreement that makes moral justification
possible, to include the category of reasonable compromise; his pragmatist theory
helps reformulate the role of consensus in dialogical justification. But his appeal
to axiomatic bargaining theory, far from providing an alternative, is tacitly para-
sitic upon (U). (U)’s appeal to consensus on interests performs an indispensable
critical function in Habermas’s two-level moral theory.

This defence of (U) is important, it seems to me, because the principle of 
universalization plays a crucial role in discourse ethics; it not only provides
Habermas’s account of what normative validity consists in, it is also indispens-
able for distinguishing the regulative ideal governing moral validity from any 
particular rationally motivated agreement on an articulated norm. Once we under-
stand the critical function of (U) à la the pragmatist theory, then the principle of
universalizability posits consensual agreement not as a telos to be realized but as
a standard that is used in practice to mark the difference between any particular
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articulation of rationally motivated normative agreement, and normative validity
as such.

A DIALOGICAL THEORY OF JUSTIFICATION: 
HEATH’S PRAGMATIST RECONSTRUCTION

Heath begins his account of the justification of moral beliefs by noting the
trilemma that any foundationalist theory of belief-justification appears to face. If,
as J. L. Mackie has supposed, “we must lay out the entire chain of reasons that
supports” a conclusion in order to justify it, then any justification will either (1)
face an infinite regress of arguments, (2) appeal to circular reasoning, or (3) rest
on undefended assumptions (p. 197). This is because any argument for the con-
clusion will begin with some premises that are themselves in need of justifica-
tion, and any argument for those premises will in turn have its own premises in
need of justification, ad infinitum. To break the infinite regress one must either
use the conclusion of the argument itself as a premise, which is to argue in a
circle, or ultimately ground the entire chain of arguments on an undefended
assumption. As Heath notes, the traditional foundationalist strategy for solving
this trilemma is to seek some set of basic beliefs that are non-inferentially justi-
fied; the widespread dissatisfaction with foundationalism stems in large part from
its failure to justify adequately any such set of basic beliefs, whether moral or
empirical (pp. 197–99).

The antifoundationalist solution to this trilemma is to reject the picture of justi-
fication upon which the trilemma is premised. In particular, the antifoundational-
ist rejects the view that “the entire support structure of [a] belief, both inferential
and factual, must already be given” in order for the belief to count as justified. The
view that, in order for an agent’s belief to be justified, she must already “have all
of the other supporting beliefs in her head” engages in an “illegitimate hypostati-
zation of these inferential relations” that presupposes a realist view of mental states
(p. 199). The antirealist view of beliefs and the antifoundationalist view of justifi-
cation that Heath defends assume that there is simply no fact of the matter as to
whether an agent is justified in holding a belief: “Epistemic relations are not intrin-
sic or built-in features of our beliefs; they are constituted by the activity of justifi-
cation.” Justification does indeed potentially always involve a regress of a chain
of reasons, but the antifoundationalist denies that “all of the arguments in the sup-
porting chain must already be given for the conclusion to be justified” (p. 200).

How, then, is an inevitably “incomplete” argument to count as a sufficient 
justification for a given belief? The dialogical theory that Heath attributes to
Habermas holds that what makes a belief count as justified is not a property of
the belief itself, but the regulative principles that govern the process of justifica-
tion leading to that belief. The Habermasian theory proposes a discursive, not a
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criterial, standard for belief-justification: It does not specify properties that beliefs
must have in order to count as justified, but it specifies the formal properties that
public practices of justification must have in order for the resulting beliefs to
count as justified (pp. 200–02). What lies at the end of the chain of reasons, then,
is not some privileged set of basic beliefs that need no inferential justification,
but a local set of temporarily taken-for-granted beliefs that provide the necessary
background context against which justification can proceed. Habermas’s view is
that any discursive justification must take some beliefs for granted in order to
proceed. As Heath puts it,

In any discursive context, there will be certain beliefs that are simply taken for granted. These
form the background, rather than the subject of inquiry. In a particular context, these beliefs will
constitute “the facts” and will serve as regress-stoppers. However, as soon as they become the-
matized, they immediately lose this status and become problematic claims that may in turn be jus-
tified or revised. Thus in the contextualist view, there is no intstrinsic [sic] property that makes
some particular class of beliefs factual. The epistemic status of a belief is determined by the role
it plays in actual contexts of justification. (p. 204)

But if some beliefs are always taken for granted in a justification, does this mean
that all belief-justification is ultimately arbitrary, and hence not a justification at
all? The Habermasian answer is no. For justification depends not on providing the
entire chain of arguments supporting a belief, but on the formal constraints gov-
erning the process of justification that yields agreement (pp. 206–7). (These formal
constraints are provided by Habermas’s analysis of the pragmatic presuppositions
of discourse.) The upshot of the fact that any justification will come to rest at some
set of taken-for-granted assumptions is not that every rationally motivated agree-
ment or belief is ultimately arbitrary, but that every rationally motivated agree-
ment is fallible. Once we abandon a criterial view of justified belief for a
discursive-contextualist one, the potential regress of reasons shows not that ratio-
nal agreement is ultimately arbitrary, but that it is defeasible (p. 209).

It is crucial to my argument to see how this fallibilist theory of justification links
up with Heath’s deflationary reconstruction of Habermas’s discourse theory of
truth. To say that a belief is rationally justified, but only fallibly so, suggests that
a rationally justified belief might nonetheless be not true. As Heath points out, it
thus becomes tempting to see true belief as belief that would be agreed to in an
ideal process of discourse. Many of Habermas’s readers have, with good reason I
believe, assumed that Habermas subscribes to such a consensus theory of truth,
according to which asking whether a claim is true just is the same as asking
whether agents would consensually accept the claim in an ideal process of ratio-
nal justification. But Heath argues that Habermas cannot subscribe to such a view.
For asking whether a claim is true asks about the state of affairs the claim
describes, while asking whether it is justified asks, in Habermas’s view, about the
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epistemic status of the claim, which is provided by his theory of justification 
(p. 214). To define truth in terms of an ideal process of rational justification is to
imagine that an ideal justification for a belief could be in principle be provided,
which is to imagine that a full chain of supporting reasons for a belief could be
provided, which is, of course, to return to the foundationalist view of justification
that Habermas rejects (p. 215). The view that a true claim just is a claim that would
be agreed in an ideal process of rational justification is, in other words, suscepti-
ble to the problem of regress. Thus the contrast between truth and rational justi-
fiability does not show that truth consists in rational justifiability under ideal
conditions, according to Heath; rather, what it shows is that any rational agree-
ment is defeasible. As Heath puts it, “the cautionary use of the truth predicate does
not express a fact about truth; instead, the truth predicate is used to express a fact
about justification, namely, that all justification is defeasible” (p. 216).

I take it that the “cautionary use” of the truth predicate is designed to point 
to the fallibilism of justification and so to function, in practices of discursive 
justification, as a critical lever against any particular rational agreement. My 
suggestion is that the appeal to the equal interests of all in the principle of 
universalizability (U) plays an analogous and indispensable critical role in prac-
tices of moral justification.

PRINCIPLE (U)

The fallibilism of Habermas’s theory of justification applies not just to empir-
ical beliefs about the world, but also to normative beliefs about what is morally
justified. It applies, then, to what discourse ethics identifies as morally justified
norms of action, that is, rules that specify whether an action is morally obliga-
tory, permissible, or forbidden. Like R. M. Hare’s moral theory, Habermas’s dis-
course ethics is a two-level moral theory.5 Shelly Kagan has gone so far as to
suggest, quite plausibly I think, that all moral theories can be analyzed into two
levels: the factoral and foundational levels.6 The factoral level of a moral theory
specifies the normative factors that determine the rightness of an action. Factoral
consequentialism, for instance, refers to the family of moral theories that hold
that the rightness of an action is determined solely by its consequences. An action
is right (permissible or required) if and only if it produces the best consequences,
where “best” is specified by one’s theory of value. Factoral deontology refers to
theories according to which the rightness of an action is determined by norma-
tive factors in addition to goodness of outcomes; such theories, in other words,
introduce deontic constraints on how the good can be maximized.
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In Kagan’s architecture, the foundational level of a moral theory refers to its
explanation for why something counts as a normative factor. (To prevent misun-
derstanding, it is important to note that this level need not be “ultimate” in any
foundationalist sense; the theorist may very well begin with a factoral theory and
“derive” the foundational theory that explains it.) Foundationally teleological the-
ories hold that the moral significance of normative factors is to be explained by
reference to some good or group of goods; foundationally deontological theories
explain the moral significance of normative factors in some other way. But in
both cases, the impact of the foundational level on the factoral level depends on
a third component of the theory: What the foundational level takes to be the 
object of evaluation governing the link between the two levels, what Kagan 
calls the foundational theory’s primary evaluative focal point. A foundational
theory may directly take actions as the focal point of moral evaluation; but it may
instead take rules, norms, motives, institutions, or virtues of character as the
proper object of evaluation. So, for instance, because Hare takes rules to be the
primary evaluative focal point, and because he can be understood to combine a
welfarist theory of value with a teleological foundational theory, he ends up being
a foundational rule utilitarian. But at the factoral level he is a deontologist,
because according to Hare an action is morally right just in case it conforms to
a set of justifiable rules, some of which place constraints on welfare maximizing
actions.

At the factoral level, discourse ethics holds that an action is right just in case
it conforms to a justified norm (appropriately applied). Obviously, then, the
primary evaluative focal point of Habermas’s foundational theory is moral norms.
Practical discourses of justification do not seek to justify actions directly, but seek
to justify norms of action, according to which actions are in turn morally evalu-
ated. And the substance of his factoral theory is deontological in Kagan’s sense:
On Habermas’s view, an action is right (whether morally permitted or required)
just in case it is permitted or required by a justified norm; and Habermas is certain
that “maximize the good” will not be the only such justified norm. The question
is, of course, how norms are to be justified, and here we come to the foundational
level of Habermas’s theory. It is at this second, foundational level, that 
Habermas introduces the principle of universalization (U), which, it will be
recalled, states:

For a norm to be valid, the consequences and side effects that its general observance can be
expected to have for the satisfaction of the particular interests of each person affected must be
such that all affected can accept them freely. (p 120)

One source of confusion about Habermas’s discourse ethics has been the 
failure to realize that (U) operates at the foundational, not factoral, level. (U) is

ARASH ABIZADEH

198



not itself a moral norm. It is not, in other words, a principle specifying directly
what actions are obligatory, permissible, or forbidden. Instead, (U) figures into
Habermas’s foundational theory of how substantive norms of action are to be 
justified.

Another confusion has occurred at the foundational level of Habermas’s theory
itself. The source of confusion here has been the distinction between the princi-
ple of universalizability (U) and the “principle of discourse ethics” (D). While
(U) provides a rule of argumentation that constitutes what it means for a moral
norm to be valid, principle (D) is supposed to tell us what sort of procedure is
required to test for the validity of a proposed substantive norm (namely, a 
discourse):7

(D) Only those norms can claim to be valid that meet (or could meet) with the approval of all
affected in their capacity as participants in a practical discourse.8

A practical discourse, for Habermas, is a discourse in which interlocutors use lan-
guage communicatively, with the overriding aim of “reaching an understand-
ing”—rather than strategically, to realize antecedently given ends—in order to
contest normative claims.9 As specified by (D), participants test for the validity
of a proposed moral norm in a practical discourse; but they must do so by relat-
ing their needs, wants, etc., to the meaning of validity as specified by the rule of
argumentation in (U).

The confusion arises from the fact that Habermas has also offered another for-
mulation of the distinction between (U) and (D) which is, in fact, altogether dif-
ferent from the one I have just outlined. Habermas sometimes says that while 
(U) is concerned with distinctly moral questions, (D) is indifferent between the
various forms of practical discourse, whether moral or ethical. The confusion
created by this second formulation is best captured by Habermas’s statement that
“For the justification of moral norms, the discourse principle takes the form of a
universalization principle.”10 This formulation is immediately misleading because
the discourse principle (D) never takes “the form” of (U); (U) provides a rule of
argumentation, specifying the meaning of normative validity, that would govern
the practical discourse required by (D).

The second formulation of the difference between (U) and (D) is also prob-
lematic because it relies on Habermas’s distinction between morality and ethics,
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and the way that Habermas draws the distinction conflates at least two distinct
questions. According to Habermas, moral-practical discourses treat of questions
of justice or the right, and test norms for a universal validity that transcends any
particular lifeworld context, while ethical-practical discourses treat of evaluative
questions of the good, and test ethical “values” for validity only within the context
of a particular life form. As Heath rightly demonstrates, this way of putting things
obviously conflates the epistemological issue of whether rational consensus is
possible across life forms with the substantive issue of the difference between
deontic constraints on action and theories of value.

Be that as it may, my point here is that however the distinction between moral
and ethical is made, the first distinction between (U) and (D), which Habermas
does not abandon, is not coterminous with the second one. The first distinc-
tion is that the principle (U) is a rule of argumentation that specifies what it 
would mean for a norm to be valid and demonstrates that norms can be justified
given this gloss on validity, while principle (D) specifies the procedure required
to test a proposed norm’s validity. The second distinction is that principle (U) is
about justifying moral norms, while principle (D) is indifferent between various
types of norms or values (moral, ethical, legal, etc.). These are two quite differ-
ent distinctions. Since the foundational level of Habermas’s theory clearly
requires both an account of the meaning of normative validity and a procedure
for determining which particular norms are valid, I will retain the first formula-
tion. I proceed by assuming that the difference between (U) and (D) consists in
this: (U) provides a rule of argumentation that constitutes the meaning of nor-
mative validity, and (D) is the procedure for testing the validity of substantive
norms.

THE WELFARIST CONSTRAINT: HEATH’S FIRST OBJECTION

Habermas’s motivation for providing the misleading second formulation is pre-
sumably that he thinks that rational consensus on a moral norm depends upon a
common interest that everyone equally shares. There are two aspects of this
thought to which Heath objects: First, the thought that consensus must be reached
on the basis of interests each person has and, second, the thought that consensus
must be reached on a common interest.

(U)’s appeal to interests provides the basis for Heath’s first of two arguments
against (U). The meaning of moral validity, Heath insists, cannot be given by 
reference to the interests of the parties concerned. As Heath puts it,

Habermas does not explain why normative validity is grounded entirely upon the interests of all
parties [. . .] there seems to be no reason that agents involved in practical deliberation can appeal
only to the interests of all affected in order to defend or criticize a norm. (p. 231)
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Heath points out that participants in a practical discourse might, for example,
justify their claims in favor of a proposed norm by appealing not to interests but
to other norms.

The obvious response to this objection is that while norms can indeed be
inferred from other norms, norms as a whole all ultimately rest upon some set 
of interests. Heath anticipates this response, and retorts that it fails because it
implicitly appeals to

some kind of epistemic regress argument, which is precisely what the dialogical conception of jus-
tification is intended to get around. It appears, then, that Habermas’s claim that norms are all
derived from interests cannot be defended without reintroducing a certain foundationalist line of
reasoning. (p. 231)

It seems to me that neither the charge of epistemic regress nor the charge of
foundationalism sticks. It is quite true that the claim that all norms are ulti-
mately justified in terms of interests implies that when a norm is justified 
by appeal to another norm, the justifying norm itself requires some further 
justification, and that ultimately, the chain of arguments must reach a norm jus-
tified directly by appeal to interests. But this just means that any justified 
norm is located within a chain of arguments that appeal to interests at some 
point in the chain: There is no need for an infinite regress here. Heath might
concede this, but then argue that the problem of regress is only solved at the 
cost of what he calls “a foundationalist line of reasoning.” It seems to me,
however, that the charge of foundationalism here rests on an abuse of the term.
It is quite true that (U) purports to justify norms in terms of interests. And 
so one might say that norms are “founded” in interests. But this is not “foun-
dationalist” in the relevant sense of appealing to premises whose truth is 
non-inferentially justified, which is precisely how Heath himself defines 
foundationalism (p. 197).

There are two reasons why the appeal to interests does not introduce a foun-
dationalist line of reasoning. First, what is being identified here is not any par-
ticular substantive factual premise whose truth must be taken as self-evident in
some way: (U) says that, to be valid, norms must be justified in terms of inter-
ests; it does not say that norms must be justified by reference to the self-evidently
true fact that, say, all the participants in the practical discourse have an interest
in security. The required appeal to the category of interests places a constraint
upon the process of justification: It tells us what a practical discourse as speci-
fied by (D) must be about—namely interests. (Analogously, saying that claims in
theoretical [or scientific] discourse must be justified by reference to facts tells us
what such discourses are about, but no one would suggest that placing this con-
straint, which distinguishes theoretical discourse from, say, fictional language use,
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somehow signals a latent foundationalism.11) Thus (U)’s appeal to interests con-
strains what can ultimately count as an argument within practical discourse, 
but it does not specify some foundationalist starting premise whose truth (or
“validity”) is non-inferentially justified.

To be more precise, the constraint that (U) places upon justification is a wel-
farist constraint: (U) implies that moral validity is conceptually linked to a theory
of value one of whose components is human welfare. This way of putting things
invites two cautionary notes. First, saying that (U) places a welfarist constraint
is not to say that (U) presupposes a welfarist theory of value: Welfarism claims
that only (human or living creatures’) well-being has value; the welfarist con-
straint simply says that at least well-being has value (leaving open the possibil-
ity of other sources of value as well). Second, what counts as a component of
welfare is not specified by (U). This is why (U) refers to interests, and not, say,
preferences: (U) is indifferent between a mental state theory, a preference theory,
or an objectivist theory of welfare.

The second reason why (U)’s appeal to interests does not introduce founda-
tionalism is that there is no starting premise whose validity is established non-
inferentially and that acts as an absolute starting point for the chain of justificatory
arguments for a norm. When we do move to the specification of an argument’s
starting premises in order to justify a norm, once we appeal to a putative interest
that somebody has, that is, once it is claimed that so-and-so has such-and-such
an interest, this substantive premise is itself always open to question. Since (U)
imposes a welfarist constraint on moral validity without specifying a priori what
the components of welfare are, (1) who has a particular interest and (2) what
counts as an interest in the first place are questions whose answers always remain
open to discursive contestation. What this means is that the moral justification of
norms is fallible, and that any particular justification for a moral norm is thus
defeasible. In other words, far from indicating a latent foundationalism, the appeal
to interests fits quite nicely with the pragmatist theory of justification Heath attrib-
utes to Habermas. The claim that some individuals have a particular interest is a
claim whose correctness the justification for a proposed norm presumes; but that
presumption is not a foundationalist starting point. It is a locally taken-for-granted
assumption that can always be called into question.

While my argument here may demonstrate that (U)’s reference to interests
neither faces a regress problem nor presupposes foundationalism, Heath may
nonetheless object that Habermas has still not demonstrated why norms must ulti-
mately be justified by reference to interests. The welfarist constraint that (U)
imposes, he might say, simply begs the question as to why norms cannot just
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receive a freestanding justification in terms of other norms. I believe that the retort
to this objection depends on how successful the derivation of (U) is from the prag-
matic presuppositions of discourse. What needs to be shown, in particular, is that
the pragmatic presuppositions of discourse commit any moral agent who uses lan-
guage communicatively not just to the pursuit of normative agreement but also
to a theory of value that (at least) recognizes human welfare as a genuine value
(which thus makes claims upon us). This would show why the appeal to interests
is part of the meaning of normative validity. My task here is not actually to
provide this argument, but instead to identify the kind of argument that would be
necessary to defend the welfarist component that (U) introduces into the meaning
of moral validity. What is important to see here is that one function of (U) is to
require actors to recognize human welfare as a genuine value that makes claims
upon each of us. And note that since (U) only imposes a welfarist constraint,
rather than fully imposing a welfarist theory of value, it leaves open to the pos-
sibility that the justification of norms may require appeal to other values as well,
beyond well-being. But (U) itself does not require reference to such values
(should they exist). It is presumably silent here because of what can be derived
from the pragmatic presuppositions of discourse; the role in practical discourse
of other values, should they exist, must receive some independent justification
unrelated to the derivation of (U) itself.

CONSENSUS ON COMMON INTERESTS: 
HEATH’S SECOND OBJECTION

Once we recognize this welfarist function of (U), we can see a genuine problem
that Habermas faces. For the question of what legitimately counts as an interest
is, obviously, a question that falls under the purview of a theory of value. That
means that the justification of a moral norm can always be called into question
by challenging the theory of value that it presupposes. And this seems to mean
that rational consensus on moral norms becomes dependent upon rational con-
sensus on ethical values. As both Thomas McCarthy12 and Heath point out, if
rational consensus is not possible on evaluative questions, that is, if there can be
no universal rationally motivated consensus on theories of the good, then ratio-
nal consensus on moral norms would also be undermined, insofar as Habermas
thinks, as (U) claims, that such deontic constraints must be justified by reference
to interests. For values play a role in ranking and interpreting not just one’s own
needs and interests, but others’ as well. Evaluative pluralism reaches all the way
up into moral norms.
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This, presumably, is another reason why Heath wants to divorce the justifica-
tion of moral norms from (U). As he puts it,

If values are to be brought back into the picture, what is the point of (U)? If the purpose of intro-
ducing (U) was to guarantee agreement in moral argumentation, and values are the source of
intractable moral disagreement, then there is no point grounding moral argumentation in those
values. (p. 235)

What Heath wants to show is that “the lack of shared values” need “not impede
the ability of agents to achieve agreement on normative questions, and so there
is no need to impose a universalization principle on practical discourse” (p. 253;
cf. p. 277).

The reason why value consensus is not necessary for normative consensus,
according to Heath, is because it is possible to reach agreement on a norm even
if there is no consensus on a common interest. This is Heath’s second objec-
tion to (U): that Habermas uses (U) to build consensus on a common interest
into the meaning of moral validity. This is problematic, according to Heath,
because the reference to a common interest is either too unspecific or too 
demanding.

As is widely recognized, norms are most often called upon to coordinate social
action in situations that are not pure coordination games, situations in which
actors’ preferences conflict in some way. Habermas understands (U) to require
moral agents in such situations to seek a common interest upon which they could
coordinate action. As he puts it, in a moral-practical discourse,

only those norms proposed that express a common interest of all affected can win justified assent.
To this extent, discursively justified norms bring to expression simultaneously both insight into
what is equally in the interest of all and the general will that has absorbed into itself, without
repression, the will of all.13

As Heath points out, the reference to a common interest can be understood in
different ways. One way is to understand the common interest as the interest that
everyone has in cooperation. Everyone has an interest in cooperation in situations
that are not purely conflictual—that is, in situations where, in relation to the set
of possible outcomes, actors’ interests are not exactly the inverse of each other.
That is to say, the non-cooperative outcome is worse, for all actors, than some
set of cooperative outcomes. The problem is that this common interest is too
unspecific: There are usually a wide range of Pareto-superior cooperative out-
comes. By this standard, any norm of cooperation would be justified in the name
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of the “common interest.” The question would then be how to choose from
amongst all the different norms of cooperation, some of which are clearly of much
greater advantage to some than others (p. 232).

A second suggestion is to find some further interest that everyone shares
beyond the interest in cooperation. Heath rejects this strategy because, he claims,
usually no such further interest is to be found; what is to be found is simply the
interest in cooperation (p. 233). This requirement is too demanding.

A third suggestion is that the interest that everyone has in cooperation trans-
lates, in situations of conflicting interests, into an interest in reaching a compro-
mise. Again, Heath suggests that this “general interest in compromising” is too
unspecific, because it does not specify what the terms of compromise should be
(p. 233).

And finally, the fourth suggestion that Heath finds in Habermas is that a moral
norm must be based on “an equal division of benefits,” that is, the norm must
express an interest that everyone equally shares. Heath rejects this because the
notion of equality appeals to a substantive moral norm (pp. 233–34). If finding
an interest, beyond the interest in cooperation, is difficult to do, that is, if it is too
demanding a requirement, then finding such an interest that is also equally shared
by all is even more demanding.14

It seems to me that there are two possible responses to this set of objections.
The first is to reconstrue (U), and its appeal to consensus over common interests,
as providing a critical principle for marking the defeasibility of any particular
rationally motivated consensus in a practical discourse as specified by (D). This
response addresses the role of (U) in moral justification. The second is to broaden
the kind of agreement that might be reached according to (U), to include the
notion of a reasonable compromise or accommodation. Heath himself adopts the
second line of argument. I wish to begin with the first.

One way that (U)’s appeal to common interests is problematic, Heath argues,
is that Habermas uses it to guarantee convergence on moral questions. (U) thus
misconstrues the nature of moral justification, because in reality convergence on
norms is contingent upon the pragmatic benefits of moral consensus, he claims,
and not upon the intrinsic nature of moral justification as such. Whether or not
consensus is reached in moral argument is contingent upon the empirical level of
social interaction between agents: At higher levels of social interaction, the prag-
matic benefits of moral convergence are greater, so agents have an incentive to
seek moral consensus (pp. 273–75).

I agree with Heath on that consensus cannot be guaranteed by building it into
the meaning of moral validity. But (U) does not need to be construed in this way.
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We should instead understand the role of (U), and in particular its appeal to con-
sensus over common interests, in a way analogous to how Heath understands the
“cautionary” role of truth: (U) is used to mark the distinction between any par-
ticular rationally motivated agreement and normative validity as such. The point
of invoking the standard of “common interest” is twofold. First, the reference to
common interests plays a positive function: It specifies the regulative principle
that gives positive content to the meaning of moral validity by telling us what
practical discourse is in part about. The reference to common interests thus pro-
vides a standard according to which the articulation of a consensus becomes pos-
sible. But it is also true that the articulation of this consensus over a common
interest is only possible once some set of beliefs or norms is taken for granted;
only against such a background context is practical discourse possible. Thus the
second role of referring to common interest is to make possible the thematization
of this taken-for-granted background. In other words, the point of referring to
“common interest” is in part to flag the defeasibility of any rational consensus
over a moral norm. (U) can always serve this role because any attempt to artic-
ulate an interest that is “equally shared by all,” and to identify it with some defi-
nite interest, will end up leaving some remainder, which can always be invoked
to call into question the articulation of the common interest. As Benhabib has 
put it,

In complex societies, it is doubtful that there could be a definition and specification of the sup-
pressed generalizable interest which would meet with the consent of all. But one can use this cri-
terion as a critical yardstick by which to uncover the under-representation, the exclusion and the
silencing of certain kinds of interests. In other words, it is not so much the identification of the
“general interest” which is at stake, as the uncovering of those partial interests which represent
themselves as if they were general.15

One way to understand this critical role is to think of the category of “common
interest” as an “empty universal” in Ernesto Laclau’s sense:16 A common interest,
on this interpretation, is always articulated negatively, in contrast to other inter-
ests that are only particular, and any attempt to give the common interest a pos-
itive content can always ultimately be shown to refer to some particular interest.
The articulation of a “common interest,” then, is always a temporary articulation
dependent on taking some background context for granted, a background that can
always be called into question at some later point. The second role of (U) in moral
justification is thus a critical one designed to highlight the fallibilism of moral
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justification. The role of the category of “common interest” is not to posit a telos
that can be at some point be realized; it is to provide (1) a way in which a con-
sensus can be articulated in the first place, and (2) a way in which any articulated
consensus can be called into question by exposing its necessarily contingent (i.e.,
defeasible) nature. This critical construal of (U) and its appeal to “common inter-
est” can be seen as a parallel to the “cautionary” use that Heath’s pragmatist
theory attributes to the truth predicate.

Heath’s own strategy for dealing with the problem of common interests is to
broaden the scope of what moral consensus can be about: Heath suggests that an
agreement on moral norms need not be about a “common interest,” but may
instead be about a fair compromise between competing interests. He thus turns
to axiomatic bargaining theory in order to specify a unique cooperative outcome
that could represent such a compromise between different actors’ interests. The
unique outcome is a Nash bargaining solution, which is derived by imposing three
axioms upon the bargaining problem: efficiency (which amounts to weak Pareto-
superiority), symmetry, and independence from irrelevant alternatives. Beyond
these axioms, the Nash solution assumes that actors are willing to compromise.
The unique solution is the one that maximizes the product of the utility assigned
to each player. Heath concludes:

What the axiomatic bargaining solutions show is that, even when agents are unable to agree on a
common interest, or a shared metric of value, they can still achieve consensus through discursive
procedures. (p. 248)

While a Nash solution does not specify an outcome that actors are rationally com-
pelled to accept, it shows that agreement is possible on an outcome if actors are
willing to compromise, even if they do not share values or possess a common
metric for interpersonal comparisons of welfare (p. 244). What we have here is
not a consensus on a common interest, but a consensus on a compromise of inter-
ests. All that must be accepted for such an agreement are the three minimal axioms
and the willingness to compromise.

Or so it seems at first. There are two problems here. The first is that, in order
to count as an agreement that could be the basis for a moral norm, Heath has to
show that the outcome would be one agreed to for moral reasons, not strategic
ones. Heath is quite right to say that axiomatic bargaining theory does not specify
an outcome that would be attained if actors were acting for first-order strategic
reasons, that is, if they were actually bargaining in Habermas’s strategic sense of
the term. The bargaining solution assumes that actors have a higher-order com-
mitment to reaching a compromise. But what would motivate such a commit-
ment? Why would actors be willing to compromise? One reason they might be
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willing to compromise is strategic: They may realize that such a compromise is
their best shot at realizing at least some of their own interests. Heath seems to
reject this possibility: “insofar as they do accept the bargaining solution, it cannot
be for instrumental reasons,” he argues, because “each of the agents will gener-
ally have some outcome that they prefer to the bargaining solution” (p. 249). I
think this underestimates the role that institutions play in making possible cred-
ible strategic commitments designed to solve collective action problems. But that
is irrelevant: Even if actors could motivate their compromise for higher-order
strategic reasons, this motivation would clearly not provide a moral reason for
compromise, which is what Heath requires.

Heath suggests that the reason why moral actors would accept a bargaining
solution as the basis for a moral norm is that actors see that “it is the only outcome
that satisfies the axioms that they regard as providing reasonable constraints on
a cooperative solution.” It represents, in other words, what each actor can see as
“a fair compromise” (p. 251).

But this answer points to the second problem. To agree to a Nash bargaining
solution does not just require a commitment to the three axioms and to finding a
compromise. It requires a commitment to seeing what counts as a compromise
through the lens of a particular and controversial theory of value. It requires each
actor to see the subjective preferences of another as making some normative claim
on him or her. This makes two presuppositions in value theory. First, like (U), it
introduces a welfarist constraint requiring that actors see others’ interests as
making moral claims upon an agent. Second, it presupposes that actors must be
committed either to a mental state or a preference theory of welfare. It implicitly
rejects, in other words, an objectivist theory of welfare. This is why it is mis-
leading to say, as Heath does, that the “reason for using utility functions” in deter-
mining the Nash solution “is simply to represent what interests are at stake for
each agent in the deliberation” (p. 249). It would be more accurate to say that
utility functions represent actors’ preferences; it is only possible to equate pref-
erences with interests if one has already rejected objective theories of welfare.
Indeed, Heath himself recognizes this early on: The whole section on bargaining
theory begins with the invitation to “Suppose that one characterizes the problem
using a purely subjective theory of interest” (p. 243). The problem is that the
ensuing discussion loses sight of this supposition.

We can see why this is a problem by imagining someone who was willing to
compromise on interests, but who believed in an objective theory of welfare. Our
nouveau Socrates may agree that it would only be fair for him to give up half a
year of his philosophical education in order to make it possible for other indi-
viduals to receive some philosophical education as well, even though a philo-
sophical education is not what these individuals, in whose interest he is willing
to compromise, actually prefer. The bargaining solution that motivates our
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nouveau Socrates would not take other actors preferences into account, but the
interests that Socrates imputes to them.

Now it may be objected that this only demonstrates that while Socrates is
willing to compromise, he is not willing to reach an agreement on a compromise.
And that is exactly right: The point is that Heath is unable to give Socrates a
moral reason to do so by appeal to the axioms of a Nash solution and the mere
willingness to compromise on interests. The problem would only be exacerbated
if our Socrates rejected welfarist theories of value altogether, and subscribed
instead to some impersonal value theory. What is required for agreement in
general, then, is either (1) Socrates’s willingness to agree that the others’ subjec-
tive preferences make moral claims upon him in a way that trumps any putative
objective components of welfare, that is, his willingness to revise his theory of
value and accept a subjective welfarist one, or (2) the willingness to compromise
on the theory of value to which he subscribes for some further moral reason. It
is this reason that Heath is unable to provide, without introducing an assumption
about the claim that people’s preferences have upon others.

This assumption is precisely what (U) is designed to build into moral norms
via (1) the welfarist constraint, combined with (2) the requirement of agreement.
There are, in other words, two dimensions to a reasonable moral compromise:
What I will call (1) the conflicting interests dimension and (2) the conflicting
evaluative views dimension. First, taking for granted some account of interests
that people have, I must be motivated to accept that others’ interests make 
normative claims upon me. This means that, faced with an intractable conflict 
of interest, I ought to be willing to compromise on my own particular inter-
ests according to some principles of fair accommodation. This is what (U)’s 
welfarist constraint does. (Though (U) goes even further: It makes reference to
interests necessary to the justification of norms.) Second, in the face of intra-
ctable evaluative disagreements about what counts as an interest, I must be 
motivated to grant that others’ views make normative claims upon me. Accord-
ing to how I propose to read (U), this is what (U)’s requirement of agreement
does. If Heath’s first argument against (U) is designed to rid moral argumenta-
tion of the first requirement, his second argument against (U) serves to modify
what agreement has to be about. One can accept Heath’s modification (that 
agreement can be about a compromise of interests, rather than a common inter-
est); my point is simply that, first, the modification is not only compatible with
(U), it presupposes something like (U) and, second, that Heath does not go far
enough, because he wrongly assumes he has bypassed the problem of evaluative
pluralism.

The point here is captured by contrasting Heath’s account of compromise with
McCarthy’s account of what I would call a reasonable accommodation, which
reflects an agreement that strikes a balance between viewpoints between which
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practical discourse cannot adjudicate (because of what Rawlsians call the burdens
of judgement, for example). A reasonable accommodation is a

compromise, not among strategically acting utility maximizers, but among community-minded
consociates who want to live together in harmony even when they disagree about the common
good [. . .] rationally motivated agreement as a moral-political alternative to coercion may well
involve elements of conciliation, compromise, consent, accommodation, and the like.17

McCarthy is able morally to motivate such an accommodation by addressing not
just the issue of (1) compromise on conflicts of interest, but (2) compromise on
evaluative disagreement as well. (U) points to the requirement of compromise
along both dimensions.

The upshot is twofold. First, Heath is unable to divorce the possibility of 
agreement from the problem of evaluative disagreement. The kind of normative
agreement to which Heath points may not require that actors have the same pref-
erences, but it does require that they attribute some value to preferences as such.
Evaluative pluralism does not wholly drop out of the picture here: It remains a
persistent problem for normative agreement.

Second, Heath’s appeal to Nash equilibrium does not motivate an argument
against (U) per se. For the bargaining solution assumes what (U) requires: that
moral norms ultimately be justified by references to interests. What (U) does is
point out that (1) some kind of agreement is required about interests, and imposes
the requirement that (2) such an agreement be reached. The point of (U) is not
to guarantee convergence or consensus on some common interest, but to say that
reaching agreement (including, on my reconstruction, a reasonable accommoda-
tion) is part of moral validity. (U) is necessary, in other words, to account for the
moral motivation for compromise, because it specifies that agreement is part (and
only a part) of the meaning of normative validity.

None of this is to deny the contribution that Heath’s appeal to axiomatic bar-
gaining theory makes here. All that I am arguing is that his appeal is not only
consistent with (U), but actually requires something like (U) in order to provide
actors with a moral reason for compromise. What Heath does show is that we
might be able to broaden (U)’s appeal to consensus on interests: If he is right,
then consensus does not have to be about a common interest that we all equally
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share; it could also be about a set of conflicting interests whose levels of satis-
faction we distribute according to some standards of fairness to which we agree.

But to address the second, evaluative dimension of the problem fully, we need
to go further and broaden not just what consensus needs to be about, but the role
that consensus plays in justification. The constraints that (U) places on moral jus-
tification ensure that the ensuing norms are morally motivated; but these con-
straints also appear to make reaching consensus more difficult, by linking moral
justification to evaluative questions. Again, reconceiving the role of (U)’s appeal
to reaching consensus along the lines of Heath’s own pragmatist theory of justi-
fication provides a way of avoiding this problem. As I have suggested, we should
understand the role of (U) as a critical one: (U) is used to mark the distinction
between any particular rationally motivated agreement and normative validity as
such.
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