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Introduction to the Rome Statute
of the International Criminal Court

The Rome Statute of the International Criminal Court establishes, for

the first time in human history, a permanent international court with

jurisdiction to try individuals for genocide, crimes against humanity, and

war crimes.1

The possibility of such a permanent court had been envisioned by the United
Nations shortly after World War II and the Nuremberg trials.2 In Resolution 260,
dated 9 December 1948, the General Assembly invited the International Law
Commission to study the desirability and possibility of a permanent international
criminal court. The Commission then codi³ed the principles established in the
Nuremberg trials and prepared draft statutes for a permanent court. The intensi-
³cation of the Cold War in the late 1940s quickly paralyzed the e²ort, but it received
renewed impetus after the end of the Cold War in 1991 when, in response to
widespread atrocities in Rwanda and the former Yugoslavia, the UN Security Council
established ad hoc criminal tribunals to try the perpetrators. By 1994 the Interna-
tional Law Commission submitted to the General Assembly its ³nal draft statute
for a permanent international court.

On 17 July 1998, after four years of negotiations, the Rome Statute was approved
by a vote of 120 to 7 (with 21 abstentions) by the state-delegates to the United
Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court. The statute came into force on 1 July 2002, after
it was rati³ed by the required minimum of sixty states.

The signi³cance of the International Criminal Court (ICC) does not lie solely
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in its promise as a mechanism for helping prevent repetition of the massive atrocities
to which the twentieth century was witness. It also lies in the nature of its juris-
diction: unlike the International Court of Justice at The Hague, which has juris-

diction only over states, the
ICC has jurisdiction over
individuals. In other words,
this is the ³rst permanent
international court that rec-
ognizes the individual as a
subject of  international
criminal law and, as such,
seems philosophically to

presuppose the notion of a global community of which all human beings are
subjects, if not citizens. The Preamble to the Rome Statute makes explicit reference
to the “common bonds” that unite all peoples and to “the conscience of humanity”—
a conscience deeply shocked by the “unimaginable atrocities” of the twentieth
century.3

Crimes Under ICC Jurisdiction
Article 5, § 1, of the Rome Statute states that the “jurisdiction of the Court shall
be limited to the most serious crimes of concern to the international community
as a whole.” It thus grants the ICC jurisdiction only over “(a) The crime of genocide;
(b) Crimes against humanity; (c) War crimes” and envisages, pending agreement on
its de³nition, future jurisdiction over “(d) The crime of aggression.”4

Article 6 de³nes the crime of genocide as involving acts such as “killing,”
“[c]ausing serious bodily or mental harm,” and “[f ]orcibly transferring children” that
are “committed with intent to destroy, in whole or in part, a national, ethnical, racial
or religious group.” Article 6 thus reproduces the language of the 1948 Geneva
Convention, which does not include acts directed against social or political groups,
an omission criticized by some groups.5

Article 7 de³nes crimes against humanity as involving acts “committed as part
of a widespread or systematic attack directed against any civilian population, with
knowledge of the attack.”6 The “acts” include murder, extermination, enslavement,
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3. See Preamble, Rome Statute, at <http://www.un.org/law/icc/statute/99_corr/cstatute.htm>.
4. The delegates to the Rome Convention were unable to agree on a de³nition of the crime of

aggression. Thus the inclusion of the crime of aggression, left unde³ned by the statute, is only a
statement of intent and does not at present grant the Court jurisdiction. The Court will gain
jurisdiction only if there is an amendment to the statute, following the regular procedures and subject to
the regular restrictions as outlined in Article 121.

5. See Diane F. Orentlicher, “Putting Limits on Lawlessness: From Nuremberg to Pinochet,”
Washington Post 25 Oct. 1998: C1.

6. According to Human Rights Watch (“5. THE CRIMES: Thresholds,” Summary Of  The Key
Provisions Of  The ICC Statute, Sept. 1998 <http://www.hrw.org/campaigns/icc/docs/icc-statute.htm>,
accessed 28 Jul. 2002), “There was extensive debate in Rome as to whether the attack should instead
have to be widespread AND systematic, and as to the de³nition of ‘attack’. . . . consistent with
established international law, the ‘or’ language prevailed. . . .”
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deportation, illegal imprisonment, torture, enforced disappearance, and apartheid.
Signi³cantly, Article 7, § 1, also includes:

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced ster-
ilization, or any other form of sexual violence of comparable gravity;
(h) Persecution against any identi³able group or collectivity on political, racial,
national, ethnic, cultural, religious, gender . . . , or other grounds that are
universally recognized as impermissible under international law, in connection
with any act referred to in this paragraph or any crime within the jurisdiction
of the Court.

The inclusion of sexual crimes (such as rape) and of persecution on the basis of
gender was an extremely contentious innovation and was considered a major victory
by many human-rights and women’s groups. (According to Human Rights Watch,
“the Holy See, backed by the Arab League nations, mounted a concerted attack
against” their inclusion.)7 The other source of controversy was the inclusion of
persecution on “other grounds” (Art 7, § 1.h) beyond those speci³ed in the statute.8

Article 8 de³nes war crimes. Section 2.a describes as a war crime violations of
the Geneva Convention’s prohibitions on acts such as willful killing, torture, ex-
tensive property destruction with no military purpose, and improper treatment of
prisoners of war. The remainder of Article 8 discusses additional war crimes of two
types: war crimes in international armed con·ict (Art 8, § 2.b) and war crimes in
“armed con·ict not of an international character” (Art 8, § 2.c-f ). In other words,
the statute grants the ICC jurisdiction over war crimes committed in internal armed
con·icts as well, though the list of these crimes is more restricted than the list for
international armed con·icts.

War crimes in both international and internal con·icts include pillaging towns
(Art 8, § 2.b.xvi),9 outrages upon personal dignity (Art 8, § 2.b.xxi), sexual crimes
such as rape and enforced prostitution (Art 8, § 2.b.xxii), and the conscription or
enlistment of children as combatants (Art 8, § 2.b.xxvi). The list also includes, in
the case of international armed con·ict, the “transfer, directly or indirectly, by the
Occupying Power of parts of its own civilian population into the territory it
occupies, or the deportation or transfer of all or parts of the population of the
occupied territory within or outside this territory” (Art 8, § 2.b.viii),10 and, in the

7. Human Rights Watch, “5. THE CRIMES: Enumerated Acts,” Summary Of  The Key Provisions.
8. Human Rights Watch, “5. THE CRIMES: Enumerated Acts,” Summary Of  The Key Provisions,

criticizes the adopted language, which speci³es that “persecution must be committed in conjunction
with another crime under the statute,” for removing “the prosecution of persecution per se from the
Court’s jurisdiction, which is inconsistent with the clearly stated position of the International Criminal
Tribunal for the Former Yugoslavia (ICTY) that persecution is in itself a crime against humanity.”

9. Where a clause is shared, I only give the paragraph numbers for the de³nition as war crimes in
international con·icts.

10. Human Rights Watch, “5. THE CRIMES: War Crimes (Article 8),” in Summary Of  The Key
Provisions, states that, “While the language of ‘directly or indirectly’ is new, the crime of transfer by an
occupying power of parts of its own civilian population into the territory it occupies is taken directly
from the 4th Geneva Convention and the grave breaches provisions of Protocol I (Art. 85(4)(1)).”
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case of internal con·ict, displacing the civilian population for military purposes
unrelated to their own security or to military imperatives (Art 8, § 2.e.viii). In both
international and internal cases, war crimes also include intentionally directing
attacks against civilians (Art 8, § 2.b.i), against humanitarian or peacekeeping
personnel and installations protected under the international law of armed con·ict
(Art 8, § 2.b.iii), and against hospitals and buildings or monuments of cultural
signi³cance that are not military objectives (Art 8, § 2.b.ix).

Several acts that constitute war crimes in international armed con·icts are not
covered under internal con·icts. Article 8, § 2.b.iv, for example, de³nes as a war
crime:

Intentionally launching an attack in the knowledge that such attack will cause
incidental loss of life or injury to civilians or damage to civilian objects or
widespread, long-term and severe damage to the natural environment which
would be clearly excessive in relation to the concrete and direct overall military
advantage anticipated.

The inclusion of certain types of incidental civilian damage as a war crime was
controversial, and its exclusion from the list for internal armed con·icts is signi³cant.
Other crimes included in cases of international but not internal con·ict include
attacking or bombarding undefended habitations that are not military objectives (Art
8, § 2.b.v), killing or wounding combatants who have surrendered (Art 8, § 2.b.vi),
intentionally starving civilians as a method of warfare (Art 8, § 2.b.xxv), and using
civilian presence to shield areas or forces from military operations (Art 8, § 2.b.xxiii).

The Rome Statute also criminalizes the use of certain weapons in international
con·icts, but the list of prohibited weapons was the source of considerable di¹culty
at the Rome Conference. The list in Article 8, § 2.b.xvii–xx, includes poison or
poisoned weapons but does not include nuclear, chemical, or bacteriological weap-
ons. According to Human Rights Watch, when it became apparent that including
nuclear weapons would be impossible, due to opposition from some states, many
other states favoring their inclusion insisted that chemical and bacteriological weapons
be removed as well.11 The list of prohibited weapons is not included in the section
on internal armed con·icts.

The Scope of ICC Jurisdiction
Articles 12 and 13 of the Rome Statute allow the ICC to exercise its jurisdiction
over the speci³ed crimes under three scenarios. Article 13 states that exercise of
jurisdiction may be triggered by a party to the statute (a “State Party”), by the UN
Security Council, or by the Court’s own Prosecutor.12 Referrals by the Security
Council are not restricted in terms of where or by whom the crimes were committed.
This means that, if the Security Council refers a case to the Prosecutor, the Court
can exercise jurisdiction even if the state in which the crimes were committed is
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11. Human Rights Watch, ”5. THE CRIMES: WAR CRIMES (Article 8),” Summary Of  The Key
Provisions.

12. Article 42, § 1, establishes an O¹ce of the Prosecutor, which “shall act independently as a
separate organ of the Court.”
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not a State Party to the statute. However, cases triggered by a State Party or
independently by the Court’s Prosecutor must, according to Article 12, meet one
of two conditions: the crimes were either (a) committed in a state that is a State
Party or (b) committed by a national of a State Party. The ³rst condition means
that, even if the accused is a person whose state is not party to the statute, the
Prosecutor may still  trigger the exercise of jurisdiction if the crimes are alleged to
have taken place in a State Party’s territory. But the ICC cannot independently,
through its Prosecutor, exercise universal jurisdiction over crimes committed in non-
State Parties by nationals of non-State Parties.

Articles 12 and 13 are among the most controversial in the Rome Statute. On
the one hand, many states and human-rights groups who favor a strong court pushed
for granting the ICC universal jurisdiction. That the statute falls short of this has
led to criticism by groups such as Human Rights Watch.13 On the other hand, groups
and states fearful of an overly powerful court, one that might fail to respect state
sovereignty adequately, demanded further restrictions of the Court’s jurisdiction.
Most notably, the United States pushed for allowing the permanent members of
the Security Council veto power in any particular case. The defeat of this proposal,
which was overwhelmingly opposed by the delegates to the Rome Conference, has
been one of the most important sources of current United States opposition to the
ICC.14

The jurisdiction granted by Articles 12 and 13 is limited to some extent by other
provisions of the Rome Statute. In particular, Article 17 of the statute is important
because it sets out a principle of subsidiarity: the ICC shall not accept jurisdiction
in any case where a State with jurisdiction is already investigating and prosecuting
the case, or has investigated and decided not to prosecute, unless the State is
genuinely unwilling or unable to carry out the investigation and possible prosecu-
tion. Article 11, § 1, speci³es that the ICC “has jurisdiction only with respect to

13. Human Rights Watch, in “1. ACCEPTANCE OF JURISDICTION,” Summary Of  The Key
Provisions, notes that “in cases other than Security Council referrals, the ICC will only be able to act
where the state on whose territory the crimes were committed or the state of nationality of the accused
have rati³ed the treaty or accept the court’s jurisdiction over the crime. The deletion of 2 crucial
elements of an earlier proposal (the Korean proposal) that would have allowed a state with custody of
the accused or a state of nationality of the victims to provide the necessary jurisdictional link, is the
major disappointment of the conference. As the state of territory and nationality of the accused will
often in practice be one and the same state, and that state may well not be state party, this is likely to be
the greatest impediment to the Court’s ability to make a di²erence in the real world.”

14. It is one of the key reasons behind the United States’ unprecedented renunciation of its signature
on the Rome Statute on 6 May 2002 (see BBC News, “US renounces world court treaty,” 6 May 2002,
<http://news.bbc.co.uk/1/hi/world/americas/1970312.stm>), and its threat in early July of 2002 to
veto all UN peacekeeping missions unless U.S. soldiers were granted immunity from the Court. For the
renunciation letter, see “International Criminal Court: Letter to Secretary General Ko³ Anan,” 6 May
2002, <http://www.state.gov/r/pa/prs/ps/2002/9968.htm>. For U.S. Under Secretary for Political
A²airs Marc Grossman’s explanation, see “American Foreign Policy and the International Criminal
Court: Remarks to the Center for Strategic and International Studies,” 6 May 2002 <http://www.state.gov/
p/9949pf.htm>. For the threat over peacekeepers, see BBC News, “US Criticised in UN Debate,” 11
Jul. 2002 <http://news.bbc.co.uk/1/hi/world/americas/2121520.stm>, and footnote 16 below. All sites
accessed on 28 Jul. 2002.
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crimes committed after the entry into force of this Statute,” which was on 1 July
2002.

Two other articles that limit the ICC’s exercise of jurisdiction have acquired much
political signi³cance, especially in the United States, since the ICC’s inception.
Article 16 allows the Security Council to order the ICC to defer an investigation
or prosecution for twelve months (which is renewable) by adopting a resolution
under Chapter VII of the UN Charter. This article became the basis for UN Security
Council Resolution 1422 of 12 July 2002, which exempts U.S. peacekeepers worldwide
from prosecution for a year.15 Resolution 1422 constitutes the compromise reached
between supporters of the ICC and the United States over the latter’s threat to veto
all future UN peacekeeping missions unless U.S. soldiers were granted immunity
from the Court.16 Article 98, § 2, states that the ICC will not request the surrender
of an accused if it “would require the requested State to act inconsistently with its
obligations under international agreements pursuant to which the consent of a
sending State is required to surrender a person of that State” without the consent
of the sending State. The United States has, in e²ect, used this article to gain
immunity for its soldiers by signing bilateral agreements with States that are Party
to the Rome Statute, according to which they agree not to surrender Americans to
the ICC.17

The Judicial Process and Principles of Criminal Law
The process of investigation and prosecution envisaged by the Rome Statute a²ords
the accused many of the standard legal protections familiar in liberal democratic

constitutions and legal sys-
tems. Article 55, § 1. a,b,d,
for example, provides that
during investigations persons
shall not be “compelled to
incriminate” themselves, be
“subjected to any form of
coercion, duress or threat, to
torture or to any other form

of cruel, inhuman or degrading treatment or punishment,” or be “subjected to
arbitrary arrest or detention.” The same article also allows the accused to remain
silent without implying guilt (Art 55, § 2.b), requires that the accused be provided
with legal assistance (Art 55, § 2.c), and provides the right to be questioned only
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15. The text of the resolution is available at <http://www.un.org/documents/scres.htm> (Accessed
28 Mar. 2003).

16. See BBC News, “Dispute over war crimes court settled,” 13 Jul. 2002 <http://news.bbc.co.uk/1/
hi/world/americas/2125829.stm>). Many human rights groups as well as a number of states have
objected to the compromise Resolution on the grounds that “Chapter VII of the UN Charter . . .
mandates the Security Council to act only when there is a threat to or breach of international peace and
security or an act of aggression” (Coalition for an International Criminal Court, “UN Security Council
Passes ICC Resolution in Contravention of UN Charter,” press release, 12 Jul. 2002, available at
<http://www.iccnow.org/html/PressAntiICCProposalPasseSC.pdf>). Others argue that the article was
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in the presence of counsel (Art 55, § 2.d). Article 66, § 1,2,3, requires that trials
be conducted on the basis that “Everyone shall be presumed innocent until proved
guilty” and places the “onus” on the Prosecutor “to prove the guilt of the accused”
beyond “reasonable doubt” to secure conviction. Article 67 speci³es in detail the
rights of the accused to a fair and impartial hearing. The maximum penalty allowed
for under Article 77 is life imprisonment.

The Rome Statute also addresses the issue of individual responsibility. Article 27,
§ 1, explicitly rules out “o¹cial capacity”—including “o¹cial capacity as a Head
of State or Government, a member of a Government or parliament, an elected
representative or a government o¹cial”—as grounds for exemption from prosecution
or reduction of a sentence. Article 28 holds military commanders and superiors
responsible for crimes committed by forces under their command or authority when
they either knew or reasonably should have known that the forces were about to
commit those crimes. Article 33 denies exemption for criminal responsibility for
genocide and crimes against humanity on the grounds that the accused was following
the orders of a Government or military or civilian superior. Exemption is granted
for war crimes only if the person was under a legal obligation to obey orders, the
person “did not know that the order was unlawful,” and the order was “not manifestly
unlawful” (a rather exacting standard in the case of war crimes). Article 29 provides
that no statute of limitations shall apply to crimes within the jurisdiction of the
ICC.

Conclusion
The ³nal clauses of the Rome Statue contain miscellaneous provisions about such
matters as the amendment procedure and the time of the Statute’s entry into force.

only intended for speci³c cases, not blanket grants of immunity. Canada’s Ambassador to the UN, Paul
Heinbecker, has argued that it is not “‘in the mandate of the Security Council to interpret treaties that
are negotiated somewhere else’” (quoted in BBC News, “Dispute over war crimes court settled”). The
U.S. deems immunity necessary to prevent politically motivated prosecutions of its soldiers in view of
its status as the world’s only superpower.

Article 16 of the Rome Statue was controversial even before the July 2002 peacekeeping dispute.
Human Rights Watch notes in “2. DEFERRAL UPON SECURITY COUNCIL REQUEST,” Sum-
mary Of  The Key Provisions, that, during the Rome conference, “Security Council ability to suspend or
delay ICC prosecutions was adamantly opposed by a strong contingent of states throughout the
conference. The role of the Security Council, as well as the exclusion of nuclear weapons, was the
subject of the Indian motion to amend the Chair’s ³nal package, defeated at the eleventh hour of the
conference.” Human Rights Watch goes on to say that “The ³nal text of the statute (Article 16) strikes
a compromise between this view and the text of the ILC draft that would have given permanent
members veto over which cases went before the Court. . . . Deferral would require a decision of the
Council, and therefore excludes the possibility of one state’s veto blocking jurisdiction, but it does leave
open the possibility of unlimited renewal and perpetual deferral. Before the Rome conference the U.K.
was the only permanent member to support this approach, with the other four [China, France, Russia,
and the United States] and Israel supporting permanent member veto power. The opponents gradually
revealed their willingness to accept a version of the compromise proposal, the ³nal version of which is in
the statute.”

All sites accessed 28 Jul. 2002.
17. See BBC News, “US rejects EU criminal court guidelines,” 2 Oct. 2002 <http://news.bbc.co.uk/

1/hi/world/europe/2291451.stm>. Accessed 17 Dec. 2002.

INTRODUCTION TO THE ROME STATUTE



26         World Order, 2002–03, Vol. 34, No. 2

Article 120 does not allow signatories to make reservations to the statute—that is,
a State that becomes a party to the Rome Statute must abide by all provisions without
exception. Article 124 allows a transitional period of seven years after the ICC’s
inception during which a State Party can withhold granting jurisdiction speci³cally
over war crimes by its nationals or on its territory. Article 121 provides the amend-
ment procedure, which comes into play seven years after the Statute’s entry into
force. An amendment can be adopted by a two-thirds majority of States Parties,
though amendments concerning the speci³cation of the crimes under the ICC’s
jurisdiction come into force only for those States Parties that have accepted the
particular amendment.

As of March 2003, the ICC had 139 signatories and 89 rati³cations.18 Countries
of note that are not signatories of the Rome Statute include Algeria, Azerbaijan,
Belarus, China, Cuba, North Korea, Ethiopia, Guatemala, India, Indonesia, Iraq,
Japan, Kazakhstan, Lebanon, Libya, Malaysia, Myanmar, Nepal, Nicaragua, Paki-
stan, Qatar, Saudi Arabia, Singapore, Tunisia, Turkey, Turkmenistan, and Vietnam.
The United States of America repudiated its signature on 6 May 2002.

There are already signs that the very presence of the ICC is having an impact
on the conduct of world politics. Even as I write this, for example, the British military
is jointly engaged with U.S. forces in a military assault on Iraq. That British military
plans and tactics are ³rst subjected to intense scrutiny by a battery of lawyers re·ects
in part the fact that the U.K. is party to the ICC and its war-crimes provisions and
that the British are keenly aware of (and committed to) the ICC’s consequent
jurisdiction over their soldiers and civilian commanders in the conduct of the war.19

But perhaps more important than such immediate and tangible e²ects is the philo-
sophical assumptions to which the ICC gives expression. The ICC aspires to a radical
departure from the traditional model of humanity’s political organization under
international law. This traditional model is of a society of states each of which enjoys
supreme sovereign authority over its respective population and territory. But insofar
as the ICC claims universal jurisdiction over individuals as such, across state bound-
aries, and insofar as such jurisdiction is justi³ed by claiming to derive from the will
of humanity as a whole, the ICC claims to give expression to a sovereign authority
above the state. It claims, in other words, that humanity itself is a collective political
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18. See Coalition for the International Criminal Court, at <http://www.iccnow.org/countryinfo/
worldsigsandrati³cations.html>. The Coalition maintains a detailed “Country-by-Country Rati³cation
Status Report” on its website at <http://iccnow.org/countryinfo.html>.

19. See CBC News Online, “Legalities of War,” 27 Mar. 2003, <http://www.cbc.ca/news/iraq/
issues_analysis/legalities.html> (accessed 9 Apr. 2003). The presence of the ICC arguably has had an
impact on the way in which the United States has conducted the war as well. (The U.S., like the U.K.,
has also sought extensive advice from lawyers about the conduct of the war.) On the one hand, the ICC
Statute has codi³ed norms about military conduct that the United States itself by and large accepts as
legitimate, despite its refusal to recognize the jurisdiction of the ICC. On the other hand, the United
States is demonstrably concerned about winning over public opinion, both domestically and interna-
tionally. The Rome Statute helps to shape moral sensibilities about military conduct by adding further
weight to the international conventions and declarations that have become so important for winning
over public opinion in military campaigns.



20. See Olivier de Frouville, “La Cour pénale internationale: Une Humanité souveraine?” Les Temps
Modernes 55.610 (2000): 257–88.

subject: the ICC grounds its legitimacy in a direct appeal (in the words of the Rome
Statute’s preamble) to “the conscience of humanity,” to “the international commu-
nity as a whole,” and to the “common bonds” by which “all peoples are united.”
If the ICC is successful, it will give institutional articulation to humanity as a
collective political subject. The International Criminal Court ultimately refers not
to a society of sovereign states but to a sovereign humanity.20
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