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Closed Borders, Human Rights, 
and Democratic Legitimation 

Arash Abizadeh 

The world as we know it is divided into territorially bounded states, each of which 
has traditionally asserted the sovereign right coercively to regulate its own inter
nal affairs, its relationships with outsiders, and the territorial and civic boundaries 
between the internal and external. According to the ideology of state sovereignty, 
internally, the state is the final and absolute political authority over its particular 
territory and its inhabitants; externally, the state is not subject to any other authority 
outside its own territory; and. concerning the boundaries between these two realms, 
the state has the sovereign right unilaterally to determine who may cross and under 
what conditions. The state is the final arbiter of Internal, external, and boundary 
questions.1 

To say that the state is the final arbiter of these political questions may imply that 
it has the authority to decide them according to its own will, independent of any 
moral criteria - that is, how it decides these questions is morally arbitrary. One of 
the most powerful challenges to this potentially decisionist feature of the ideology 
of state sovereignty has come from the liberal egalitarian tradition. Internally, liberal 
egalitarians have argued that respect for the moral freedom and equality of per
sons places moral limits on how the state may legitimately treat its own population. 
Liberal egalitarians initially formulated these limits in terms of individual natnral 
rights, which later evolved into doctrines of human rights. Externally, these human 
rights were also thought to place moral limits on how the state could legitimately 
treat outsiders-for example, in war. And, finally, these rights came to be seen as 
placing moral limits on how the state could regulate its own boundaries-for ex
ample, in its treatment of refugees. 

My focus here is on the third aspect of sovereignty. namely, boundary sover
eignty. Liberal egalitarian critics have more recently gone well beyond the question 
of refugees to argue that respect for the freedom and equality of persons requires 
an interstate regime of borders open to almost everyone. either because of a basic 
human right to free movement or because of considerations of global distributive 
justice. I shall argue that these moral considerations do indeed speak powerfully in 
favor of borders considerably more open than the norm today. However. my thesis 
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is that the liberal egalitarian discourse of human rights. no matter how radical in 
its critique of the ideology of state sovereignty, fails to address a crucial feature of 
this ideology. This is not to say that the discourse of human rights should be aban
doned. Far from it: it is an invaluable component of an adequate critique of absolute 
sovereignty. The point is, rather, that it is not enough to engage in a substantive 
moral argument about what the state's moral duties are-for example, to foreigners. 
One must also address the procedural political question of who has the legitimate 
authority to decide what rights and duties to act on in cases of disagreement. One 
must address the jurisdictional question of who legitimately has the authority to 
determine the laws through which political power is exercised, whether internally, 

externally. or over boundaries. 
Indeed, the claim that the state is the final arbiter need not imply the absence of 

external moral criteria concerning rights and duties. The ideology of state sover
eignty may instead rest on a procedural-political claim about who has the legitimate 
authority to make the final judgment, in cases of disagreement. about what these 
moral rights and duties are and what they mean in legal and political practice.2 This 
political dimension of the state sovereignty view is left intact by the liberal egalitarian 
doctrine of human rights. To challenge it, we must turn instead to a second, equally 
powerful critique of the state sovereignty view, namely. the democratic theory of 
popular sovereignty. While the liberal egalitarian discourse of human rights does 
indeed provide a moral vocabulary to critique today's relatively closed state borders, 
activists concerned with the injustices of the current Westphalian regime of bor
der control must also address the legitimacy of the political processes within which 
foreigners' claims to free movement are adjudicated. It is true that challenging state 
control over boundaries by appealing to democratic theory may initially seem coun
terintuitive: The democratic principle of self-determination is often taken to imply 
the right of the democratic polity unilaterally to determine its own border policies, 
free from interference by outsiders and the moral demands they make. But this view 
rests on a mistaken reading of democratic theory. The democratic theory of popular 
sovereignty, I shall argue, denies that the state has the right unilaterally to control its 
own boundaries. Whether or not the right to free movement urged by some liberal 
egalitarians merits legal recognition, its legitimate recognition or denial must be the 
result of democratic processes giving participatory standing to the foreigners who 
assert such a right. The moral discourse of human rights cannot be pursued in isola
tion from a political discourse about democratic participation. 

Citizenship: A Contrast with the Subject or the Foreigner? 

The ideology of state sovereignty emerged in early modernity along with the ab
solutist state.3 The point of legal and political institutions, according to the state 
sovereignty model, is to keep the peace; therefore,legitimate authority simply arises 
from the capacity to impose social order and protect from attack. Whoever has de 
facto power rules legitimately and ought to be obeyed.' It was very much against this 
ideology, which focused exclusively on the political obligations of the individual, 
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portrayed as a mere subject of political power, that liberal egalitarian political ideol
ogy first emerged. Beginning with the assumption of the moral freedom and equal
ity of the individual, liberal egalitarians have argued that the legitimate scope of 
political authority and obligation must be limited by terms reflecting the purposes 
for which free and equal persons would be motivated to join with others to co
operate in society. Those subject to political power do not merely have obligations, 
but also enjoy rights as members of political society.s They must also be recognized 
as rights-bearing citizens. 

Two sets of rights were traditionally emphasized in the liberal tradition. Classical 
liberals, primarily concerned with the threat of coercion to individuals' freedom, 
emphasized civil rights enabling citizens freely to undertake contracts and protect
ing them from unwarranted interference by the state or others. Later, social liberals, 
primarily concerned with the threat of inequality to social justice, emphasized social 
(or socioeconomic) rights guaranteeing some minimum level of economic welfare 
and security, equalizing socioeconomic opportunities, and/or minimizing socio
economic inequalities. Such rights. whether civil or social, imply significant moral 
constraints on state sovereignty, constraints that liberals sought to institutionalize 
via constitutional arrangements such as separation of powers and federalism, as well 
as constitutionalized rights protecting persons' status as citizens rather than as mere 
subjects. Moreover, although the liberal egalitarian challenge to state sovereignty 
initially emerged within the internal state context, and thus focused on the rights of 
the citizen within political society, in principle the re.cognition of the freedom and 
equality of persons committed liberal egalitarianism to the rights of man, or human 
rights-operative both within and across political societies. 

As both the state sovereignty model and the discourse of human rights make 
clear, there is no conceptual link between the status of political membership and the 
enjoyment of equal rights as such. indeed, one of the political achievements of the 
modern national state, reflecting the demand that subjects of political power be rec
ognized as equal citizens, was to fuse the status of political membership and equal 
rights together in the single category of national citizenship. Prior to the Revolution 
of1789 in France, for example, rights and privileges were attached primarily to class 
membership rather than political membership: French subjects did not enjoy equal 
rights, nor were foreigners necessarily denied privileges. The Revolution fused to
gether political membership and equal rights. However, while this fusion in the sta
tus of citizenship ostensibly created a new internal realm of inclusion and equality, it 
also ironically simultaneously created an external realm of exclusion and inequality. 
For the citizen was constituted not only in contrast to the mere subject, but also in 
contrast to the foreigner, whose nonmembership ostensibly justified unequal treat
ment by the state.6 

Liberal Egalitarian Arguments for Open Borders 

The question is whether the coercive regulation of this distinction between citizen 
and foreigner-used to justify unequal treatment by the state, including regulation 
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of entry into the state's territory-is fully compatible with the liberal egalitarian 
doctrine of human rights. According to this doctrine, there exist obligations owed 
to human beings either simply by virtue of their humanity or by virtue of relations 
that they share apart from membership in a common political society? It is widely 
recognized, of course, that one function of human rights is to restrict the state's 
internal sovereignty. But the liberal egalitarian doctrine of human rights also clearly 
has implications for the state's boundary sovereignty, that is, its sovereign discre
tion over its own boundary laws. Uncler the overwhelming influence of the state 
sovereignty model, for example, customary international law traditionally held that 
emigration is a privilege at the absolute discretion of the sovereign state. g But for the 
liberal tradition, the right of exit has always been absolutely crucial for legitimating 
the state's exercise of power; the right of any person freely to leave a state's territory 
(and the right of a citizen freely to return to it) is today widely recognized and, 
indeed, enshrined in the 1948 Universal Declaration of Human Rights.9 A more far
reaching moral constraint on the state's boundary sovereignty concerns the rights of 
refugees, namely, persons who flee their home and fear returning because of a threat 
to their life or some basic liberty. Many liberal egalitarians have argued that duties of 
humanitarian assistance morally require states to permit such persons entry to their 
territory. While this demand goes considerably further than the rights and obliga
tions recognized by current international law and state practice, it is nonetheless still 
quite limited: it concerns only one specific class of foreigners. 1O 

Yet the basis for such obligations and rights is, according to liberal egalitarians, 
the moral freedom and equality of all persons. Recently some have accordingly ar
gued that the freedom and equality of each human being create a strong presump
tion in favor of opening borders to everyone. They argue, in other words, for a 
universal right of immigration, not just emigration. Two major arguments for open 
borders have been advanced, one appealing to the value of freedom, the other to 
equality. Both arguments begin with a simple empirical observation: that when the 
state closes its borders, it uses coercion, which inherently restricts persons' freedom. 
The second argument draws on a further observation: that in a world with extreme 
levels of material poverty and inequality, when a prosperous state closes its borders, 
it effectively uses coercion to protect the prosperity of its own citizens by depriving 
the worst off from opportunities to share in it. These observations are important 
because to say, as liberal egalitarians do, that all human beings are free and equal, is 
implicitly to question all coercively enforced boundaries that restrict freedom and 

entrench inequality. 
Classical liberals focus on the first observation. Liberals typically argue that 

there are some basic liberties so fundamental to a free life that they can only be 
legitimately restricted for the sake of the basic liberties themselves. ll These are the 
liberties that civil rights are designed to protect above all, such as freedom of ex
pression. Freedom of movement is often thought to be one of these basic liberties, 
because without it individuals would not be able to pursue their own choices and 
projects about how to live; it is not only an important liberty in its own right, but a 
prerequisite to guaranteeing other basic libertiesP This is in part why, for example, 
liberal democracies typically recognize a civil right to free movement within their 
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own territory. Hence, the first major liberal argument for a strong presumption in 
favor of open borders is that the same considerations justify a basic human right to 
free movement across state boundaries. Joseph Carens has argued that, because a 
basic liberty is at stake, states have a prima facie duty to keep their borders open to 
everyone; the only way border coercion could be justified is if it were for the sake of 
enhancing basic liberties themselves.13 

If freedom of movement is indeed a basic liberty, and states have a correspond
ing prima facie duty to keep their borders open to all, then to resist the conclusion 
that states have an all-things-considered duty one must show that closing borders 
to some persons is in fact necessary for protecting some other basic liberties. So, for 
example, even domestically the civil right to free movement does not mean that a 
person can go just anywhere on the state's territory. For the sake of public order and 
security, which are necessary to protect basic liberties and civil rights as a whole, 
movement may be legitimately restricted (e.g., by traffic regulations). For the sake 
of protecting the right to free association, or property rights, or persons' capacity to 
engage in private contracts, free movement may also legitimately be restricted (e.g., 
a person cannot enter a home without the owner's permission). And so on. Simi
larly, it may be permissible (or even required) for some states to close their borders 
to some for the sake of protecting basic liberties themselves. 

The question is whether any such basic liberties would be threatened by (more) 
open borders. Some have argued that given current levels of global economic in
equality, if prosperous states were to open their borders to everyone, they might 
experience a massive, speedy rise in population levels, which in turn might lead 
to chaos and a general breakdown in public order. First, the sheer numbers may 
overwhelm the state's capacity to maintain security and protect the civil rights _ of 
those in its territory; second, the great nwnber of poor immigrants could instigate a 
collapse of the domestic economy, which in turn would lead to more general chaos; 
and, third, the sheer nwnbers, and cultural diversity. of the new arrivals could over
whelm the society's capacity to integrate them, leading to social collapse.I< The de
bate, therefore, turns on the empirical question of what levels of immigration the 
state could handle before nearing this threshold of collapse. I take it that today's 
prosperous states can afford vastly more open borders than is their current prac
tice. (A similar argument points not to the numbers, but to potentially illiberal or 
subversive immigrants, who might effectively destroy the state's liberal institutions; 
the most extreme example is an immigrant intent on terrorism. The problem with 
this argument is that liberal egalitarian ideals normaliy forbid the state to curtail 
basic liberties on the basis of its evaluation of a person's character or intentions. As 
Philip Cole has pointed out, for example, a liberal state is not justified in expelling 
its citizens simply because it believes they are a threat.15

) 

Critics of open borders, however, often go further, and simply deny that free 
movement across state boundaries is a basic liberty at all. Michael Blake, for ex
ample, has argued that the right to free movement only arises within a particular 
institutional context. The state must recognize free movement domestically as a 
basic liberty in order to justify its imposition of a coercive legal system on free and 
equal persons within its territory. Since the...,state does not coercively impose its legal 
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system on outsiders, however, it has no duty to recognize their freedom of move
ment {into its own territory),16 The difficulty with this account lies in explaining 
why, if what triggers the requirement of justification is state coercion, border coer
cion should be any different.17 Other critics pursue a different strategy. A powerful 
justification for recognizing free movement as a basic liberty. after all, is that it is 
necessary for protecting individuals' freedom to choose and pursue their own proj
ects from among an adequate range of valuable options. David Miller has argued, 
however, that except for cases where one's state of origin fails to provide th~se op
tions (such as in the case of refugees and failed or tyrannical states), free movement 
within one's own state is sufficient to protect such options.18 The difficulty with this 
argument arises from the fact that much of the world's population lives in states that 
do systematically fail to provide these options, an observation that points to the 
second major argument for open borders. 

The second argument is made by social liberals who appeal to the values of 
equality and justice. Granting that interstate movement may not be a basic liberty, 
they nonetheless insist that, given the massive levels of poverty and inequality in the 
world and the failure of many states to provide their populations with an adequate 
range of valuable life options, prosperous liberal states in particular have a duty to 
keep their borders open to the global poor. Considerations of justice impose either 
a duty of humanitarian assistance in the face of great (and desperate) need or a duty 
to redress global inequalities. The duty arises because, according to liberal egalitar
ians, the state must recognize the equal moral worth of each person: The coercive 
restriction of individuals' freedom by the state requires a justification recognizing 
the inherent freedom and equality of all. Therefore, insofar as border coercion pro
tects and entrenches global poverty and inequality, it is illegitimate.19 Here, entry 
andlor ·membership are viewed not as something to which persons have a basic 
right, but as a valuable socioeconomic good that must be distributed according to 
global principles of distributive justice that concern either absolute levels of poverty 
or relatiye levels of inequality. 20 

One way to challenge this argument is empirically: It might be asked whether 
immigration is an effective means for combating global poverty. While Stephen 
Perry has argued that immigration may in some respects be more effective than 
direct foreign aid because it avoids the potential for bureaucratic inefficiencies or 
corruption associated with aid, Tames Woodward argues that open borders would 
fail to help those most in need because immigration is an option only for those with 
the financial means of leaving.21 Indeed, it is possible that-because of the brain 
drain phenomenon-open borders would be positively detrimental to those left 
behind in impoverished countries. Others have argued, however, that the brain 
drain phenomenon, along with the possibility of emigration abroad thanks to edu
cation, simply increases incentives for education in the country of origin, and that 
any losses are offset by the phenomenon of family remittances. The World Bank 
estimates that officially recorded remittance flows to developing countries totalled 
$265 billion, or 2 percent, of Gross Domestic Product in 2007.22 

Perhaps the more promising, or at least broader, challenge to the equality and 
justice argument is normative: a rejection of the assumption that states andlor their 
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citizens are obliged (to foreigners) to reduce global poverty or inequality. Accord
ing to Rawlsian social liberals, the point of principles of distribut~ve justice, after all, 
is to regulate shared social or political institutions. Many Rawlstans have therefore 
concluded that unless persons share such institutions, they cannot have duties of 
justice to each other. Critics of global justice simply deny that the world's popula
tion shares the relevant institutions. Michael Blake, for example, has argued that 
the point of principles of justice is to legitimate coercive political institutions; that 
duties of justice consequently arise only betw'een persons whose lives are regulated 
by shared coercive institutions; and that, since there ~s no global state, th~re are no 
global duties of justice.23 Again, the challenge here IS to s~ow why th~ In~ers~ate 
system of border coercion does not qualify as the relevant kind of coerCIve Institu
tion, especially since a key function of such coercion is effectively to defend global 
inequalities. Alternatively, Samuel Freeman has argued that the point of principles 
of distributive justice is to regulate the distribution of goods jointly produced by so
cial cooperation; that social cooperation only truly exists when there are shared so
ciopolitical institutions regulating the fundamental terms of cooperation; and that 
such institutions are confined to within states (or, at most, to within the European 
Union).24 But the term "social cooperation" either refers to mere social interaction 
or, more strongly, it exists only when people interact on the basis of fair principles 
of reciprocity or justice. On the one hand, if social cooperation means mere social 
interaction, then today's levels of globalization seem enough to give rise to demands 
of justice.25 On the other hand, if social cooperation means that people already. are 
fulfilling their duties to each other, then it seems that the argument perversely Im
plies that duties of justice arise only between people who are already fulfilling their 
duties to each other!26 

In any case, as even most critics of global justice are willing to concede, a lib
eral egalitarian doctrine of human rights does suggest that all human beings have 
a social right to minimum levels of material subsistence, so that citizens of affluent 
states have a duty to reduce extreme poverty abroad. More often than not, liberal 
critics of global justice simply wish to deny that citizens of affiuent states have a duty 
to reduce inequality beyond such levels." Yet given the appalling levels of global 
destitution, even this concession would seem enough to carry the second argument 
for open borders: states would have a prima facie humanitarian duty to open their 
borders not just to political or religious refugees, but to all economic (and even 
environmental) refugee candidates, that is, to all those who have fled their homes 
because their basic or fundamental human rights are at stake-a rather enormous 
number.28 Critics of open borders would then need to show that such prima fa
cie duties to foreigners, whether to reduce poverty or inequality, are overridden by 
other considerations in favor of closing borders. 

Liberal Egalitarian Arguments for Closed Borders 

For social liberals, the most important such consideration is the welfare state and 
the social rights it is meant to protect. At least three potential arguments for closed 
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borders, grounded in welfare considerations, have been suggested. First, given the 
enormous levels of global inequality in our world. open borders would permit such 
massive levels of immigration to prosperous industrialized states that. as a result. 
their economies would collapse, destroying the welfare state's capacity to function. 
Second. even if prosperous states' economies survived, their capacity to sustain a 
welfare state would still collapse. or at least come under so much strain as to cOlll
promise the state's capacity to fulfill putative special responsibilities to its own cur
rent citizens (and perhaps residents).29 Third, even in a world much more equal 
than our own. as long as there were no global state, open borders would unfairly 
disadvantage citizens of any state in which citizens pay into lifelong welfare schemes 
more generous than the global ?orm. 

No state has a duty to adopt policies leading to the collapse of its economy. If 
open borders would lead to economic collapse. even the coercive exclusion of im
poverished foreigners could be justified, consistently with the equal moral worth of 
all, because otherwise not only would native citizens suffer, but impoverished im
migrants would find no relief either. Moreover, if opening borders would lead to the 
welfare state's collapse, then even if the duties of distributive justice were global in 
scope, closing borders could be justified to foreigners on the grounds that the long
term prospects for global justice depend on the consolidation (not destruction) and 
gradual expansion of existing social welfare institutions and social rights. Yet as Veit 
Bader has suggested, these justifications for closing borders would be consistent 
with respecting the freedom and equality of foreigners only if the states invoking 
them also discharge their obligations of global justice by other means (such as for
eign aid).30 Moreover, it is an open question whether opening borders would indeed 
lead to massive, stability-threatening levels of migration: Domestic fears over the 
rise of immigration triggered by more open borders are typically vastly exagger
ated.3

! Furthermore. as Howard Chang has argued. as a matter of empirical fact, 
prosperous liberal states can afford to open their borders to vastly greater nwnbers 
of immigrants than they currently do. without the collapse of their economies or 
welfare state.32 Indeed, given their ageing populations, it is arguable that the con
tinuing prosperity of the industrialized economies in the North, and their capacity 
to sustain the welfare state, actually depend on permitting greater numbers of im
migrant workers.33 

Rather than arguing that open borders would lead to the complete collapse of the 
economy or welfare state. a weaker claim is that open borders would harm prosper
ous countries' impoverished native citizens. Poor immigrants would strain the wel
fare state's social services. or ,wage competition between migrants and poor native 
citizens would push the latter's wages down, or a large immigrant presence would 
decrease the political pressure for programs of distributive justice. Stephen Macedo 
has recently argued that these putative harms to the domestic poor justify closing 
borders because the state has special obligations for the welfare of its current citi
zens.34 Yet even if it were true that greater immigration would weaken the political 
motivation for redistribution programs, Macedo's argument would still face several 
problems. One is that if immigration weakens such motivation because of some 
contingent fact about native citizens. such as their unjustifiable mistrust or dislike 
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of immigrants, then the mere fact fails to provide a moral justification for closing 
borders.35 (It provides. rather, a justification for policies designed to minimize anti
immigrant sentiment.) 

But the main problem with Macedo's argument lies in his appeal to special ob
ligations. Special relationships give rise to special obligations to favor the interests 
of insiders. in a manner compatible with the impartial recognition of the freedom 
and equality of all, only if they do not serve to reinforce-especially via coercion
preexisting inequalities in the distribution of resources between insiders and out
siders.36 Yet this is precisely the condition that today's borders violate.37 As Scheffler 
points out, the only way in which putative special obligations could rightly arise 
and persist, despite reinforcing inequalities, is if "those who are not members of the 
putatively duty-generating groups and relationships are given the opportunity to 
join and voluntarily decline to do SO:'38 In other words, special obligations between 
citizens could only arise if they did not serve to reinforce preexisting inequalities or 
if the boundaries demarcating them were open. 

)oseph Heath has advanced a third social liberal argument for closed borders. 
The welfare state is usually only able to recognize social rights and provide benefits, 
such as free universal health care or old age pensions, thanks to mandatory taxes 
paid by citizens (and residents). This is why welfare states directly tie the social 
rights of citizenship to the obligations of citizenship: Citizens who wish to live under 
an extensive welfare state must necessarily accept the collective burden of financing 
it. These obligations, moreover, are usually spread throughout the entire life cycle of 
a citizen: Young adults. for example. usually pay taxes at a rate much higher than the 
health care benefits they presently receive would warrant, but later in life, as senior 
citizens. they will receive health services much greater than the taxes they will pay. 
Annual contributions, in other words, do not directly pay for the services enjoyed 
that year. 

The fusion of social rights and obligations in the status of citizenship. and the fact 
that the rights/obligations ratio varies greatly from one life stage to another, present 
a fundamental problem for open borders. If different polities adopted different tax 
and welfare regimes, open borders would create incentives for people to live their 
healthy and productive working years in polities with low taxes and minimal welfare 
services, and emigrate to a high-tax state with generous welfare programs in their 
hospital-prone and nonworking years. In other words, without a global federal state 
to enforce a global taxation regime, productive citizens living in states with gener
ous welfare regimes risk becoming suckers open to interstate exploitation-even if 
we lived in a world without today's global poverty and inequalities. Therefore, Heath 
concludes. without a global state, open borders would be unfair to productive native 
citizens, because their lifetime contributions would be susceptible to exploitation by 
immigrants who benefit from the welfare state without having contributed their fair 
share.39 The problem with Heath's argument, however, is that it wrongly asswnes 
that justice requires social benefits be distributed only to those who have contrib
uted to making them possible. Whatever the plausibility of this assumption for the 
issue of socioeconomic inequality, it has none at all for cases of poverty. destitution, 
and absolute need: Justice requires extending benefits to persons in dire need, even 
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if they have not been able to make any earlier contributions (and even if other third 
parties have failed to do their fair share)." Given the levels of absolute global pov

erty. Heath's argument has minimal applicability to today's world. 
Beyond protecting the economy or welfare state, some liberals have also argued 

that the state has a right (if not a duty) to close its borders to foreigners to protect the 
integrity of its citizens' culture. Will Kymlicka has argued. for example. that mean
ingful freedom or autonomy requires an adequate range of valuable options. and 
that a person's culture is the "context of choice" providing it: A culture is the source 
of beliefs about what is valuable and offers options corresponding to those beliefs. 
Therefore. closing borders is justified as the necessary means for protecting citizens' 
cultural "context of choice" from being submerged or destroyed by immigration.41 

But this argument has very limited application. Cultural change is a risk to individu
als' autonomy only if the culture that provided them with valuable options is eroded 
and they are unable to assimilate to the new cultural forms replacing it, in the sense 
that they are unable to see the new cultural options as having value.42 This disori
enting, anomie-inducing form of assimilation generally occurs only in cases of very 
rapid assimilation or of assimilation through oppression. The argument therefore 
does not justify protecting citizens' culture from immigration-induced change per 
se, but only from rapid and disorienting, or oppressively imposed, change.43 Michael 
Dummett has even argued that the only circumstance in which high levels of im
migration might submerge a native culture in this way is when a political society is 
colonized or subjected to the rule of oppressive invaders, and never simply because 

of open borders.44 

Democratic Arguments against Open Borders 

In light of these empirical and substantive-moral considerations, I conclude that 
the liberal egalitarian doctrine of human rights demands boundaries vastly more 
open than the ones legally enforced by today's states. This conclusion will. of course. 
be merely one among many interpretations of the balance of moral reasons. Gth
ers, whether appealing to liberal egalitarian or other premises, will draw different 
conclusions. The crucial procedural-political question is who, in the face of dis
agreement about which laws should guide the coercive exercise of political power, 
has the legitimate authority to determine those laws. While the ideology of state 
sovereignty may claim that there are no substantive moral considerations that must 
guide the state's border policies, it also claims that, whatever the balance of moral 
reasons, the state has the legitimate, unilateral right (without the participation of 
outsiders) to rule on what these reasons are and determine its own border policies. 
The liberal egalitarian discourse of human rights challenges the first, substantive
moral, dimension of the ideology of state sovereignty, but it leaves intact the second, 

procedural-political dimension. 
It is the democratic theory of popular sovereignty that challenges the state sov

ereignty view on this second, political dimension. Not the state, but the people is 
sovereign, according to democratic theory.45 Like liberal egalitarians, democrats 
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thus demand that those subject to state power be also recognized as citizens. But 
while liberal egalitarians have emphasized the civil and social rights of citizenship, 
the rights emphasized by the democratic model of citizenship are political rights of 
participation: According to this model, the citizen must not only be protected by 
the law. but actively engaged in formulating it." The people subjected to political 
power must also be, in some sense, the author of the laws through which power is 
exercised. In the face of substantive-moral disagreements, laws are democratically 
legitimate insofar as they are the outcome of political procedures giving voice to 
those all who will be subject to them. 

Despite their critique of the ideology of state sovereignty, however, partisans of 
the democratic model of citizenship have typically sided against liberal egalitarians 
who argue, on moral grounds, for open borders. These theorists typically advance 
two arguments: first, that closed borders are instrumentally necessary for ensuring 
the empirical preconditions of viable democratic practice; and second, that demo
cratic self-determination intrinsically entails the unilateral right to control one's own 
borders, including the moral permission to close it to foreigners. 

The instrumental argument, advanced by a number of authors, is that viable 
democratic practice requires a "community of character" with a shared national 
public culture, which would be undermined by open bordersY A shared national 
public culture is necessary either to effect social integration democratically, to en
sure the levels of social trust necessary for democratic deliberation, or to ground 
a shared national identity necessary for democratic projects.48 In my view, these 
points speak in favor of regulated immigration but are compatible with levels of 
immigration vastly higher than current practice. First, as I have argued elsewhere, 
democratic social integration, social trust, and shared identity are not dependent 
on a single national public culture in any thick sense of the term.49 Second, even if 
democratic politics depended on a minimal level of cultural homogeneity, and even 
if this required state-sponsored policies of integration, such policies are not depen
dent on closed borders, as demonstrated by open borders within regionally diverse 
federal states or within a union of states. Third, even if democratic politics required 
policies fostering high levels of social trust, such policies are compatible with open 
borders, since well-designed sociopolitical institutions are perfectly capable of fos
tering such trust in contexts of diversity. so 

The more fundamental argument is the intrinsic one that a democratic polity 
has the legitimate moral discretion unilaterally to determine its own border poli
cies. This is not an argument for closed borders per se, but against the putative 
duty to open borders. The argument appeals to the democratic principle of self
determination, which follows from the doctrine of popular sovereignty. The doc
trine that the people subject to the exercise of political power be able to see itself 
as the author of the laws through which power is exercised requires, as Frederick 
Whelan has put it, that "the operation of democratic institutions should amount to 
'self-determination: or control by the people over all matters that affect their com
man interests:' Since the "admission of new members into the democratic group" 
counts as "such a matter" affecting "the quality of their public life and the character 
of their community:' then self-determination grounds a polity's unilateral right to 
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control its own boundaries,sl This is why Michael Walzer has argued that "admission 
and exclusion ... suggest the deepest meaning of seIf-determination:'52 

The question, however, is whether the distinction between citizen and foreigner, 
once it is coercively regulated by the state, is compatible with the democratic de
mand that those subject to state power be recognized as equal citizens. Implicit'to 
the demand that subjects also be citizens is not only a claim about what goes along 
with being a citizen, namely a set of equal rights, but also about who ought to be 
recognized as a citizen, namely all those subject to the state's exercise of political 
power. Of course, even within so-called democracies, in practice there have been 
many historical examples (such as women and colonized persons) of subjects of 
political power deprived of full citizenship and the attending participatory rights. 
But future demands for further inclusion, as equal members of the people, could 
always be made by asking whether the currently constituted boundaries of citizen
ship were legitimate according to the normative aspirations internal to democratic 
theory itself, that is, whether the equation of subject and citizen had been fully real
ized in practice.53 

The problem with the self-determination argument arises from the fact that, in 
one crucial respect, the state's enforcement of boundaries is different from any other 
instance of its exercise of political power. If the state exercises power over, and en
forces its laws against, only those persons within its own territory, then at least in 
principle it can confine the scope of its power to its own citizens by recognizing the 
entire subject population as equal citizens. However, this is not possible, even in 
principle, if the state seeks coercively to enforce its territorial and civic boundaries 
against foreigners, that is, to regulate if and how foreigners can immigrate to its ter
ritory and/or naturalize as citizens. This is a unique conceptual feature ofboundar
ies: Constituting and enforcing them always necessarily subjects both insiders and 
outsiders to the exercise of political power.54 Call this the unboundedness of subjec
tion. The question is how democratically to legitimate such an exercise of power, 
which subjects individuals to state power in the very act of constituting them as 
noncitizens who are deprived of the associated civil, social, or political rights. 

In other words, when what is at issue are boundary laws, the appeal to self
determination begs the question of who the relevant collective self rightly is. Civic 
boundary laws are what provide the answer to who the collective self is; one cannot 
point to an already-existing collective self when the boundary laws themselves are in 
question.55 Since the constitution and enforcement of boundaries is one of the most 
significant ways that political power is exercised over human beings, the boundar
ies of a democratic polity cannot be the taken-far-granted starting point of demo
cratic theory, simply imported as is from history and exempted from the demands 
of legitimation. Insofar as boundaries are politically and coercively enforced on an 
ongoing basis, they are not prepolitical, historically given facts beyond the scope 
of democratic legitimation. S6 Insofar as boundaries are politically and coercively 
enforced, the democratic principle of legitimation requires that the laws by which 
they are enforced be the outcome of political processes in which those subject to 
the boundary laws enjoy a right of democratic say. Since boundary laws governing 
immigration and naturalization subject both citizens and noncitizens to the state's 
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exercise of political power, from a democratic point of view both citizens and non
citizens ought to have a right of democratic participation in determining those laws. 
Insofar as a set of political rights are attached to the status of citizenship, of course, 
noncitizens will not enjoy the same political rights in the determination of a polity's 
laws; but in the case of its boundary laws in particular, given the unboundedness of 
subjection, political rights of participation cannot be tied exclusively to the bounded 
status of citizenship without violating the basic principle of democratic legitimation. 
To be democratically legitimate, regimes ofbor~er control must be democratically 
justified to all those subjected to them.57 

Conclusion 

The liberal egalitarian discourse of human rights provides a powerful critical tool 
for activists to address the injustices of the Westphalian regime of border control. 
According to the ideology of state sovereignty, which underwrites that regime, the 
state has full discretion to determine its own boundary laws-it is the final arbiter. 
The liberal egalitarian doctrine of human rights, I have argued, challenges this sup
posed discretion: Respect for the moral freedom and equality of persons, and the 
fundamental human rights that protect them, implies that today's states, particularly 
prosperous liberal states, have a moral duty to keep their borders considerably more 
open to foreigners than is the norm today. From a liberal egalitarian perspective, 
the coercive restriction of people's freedom to cross state boundaries faces a heavy 
burden of justification, a burden met only under restrictive empirical conditions. 
This is especialiy true given today's appalling levels of global poverty and inequal
ity and the desperate threats to people's life, liberty, and security. Just how much 
more open borders must be, in light of human rights considerations, will depend on 
empirical circumstances. Since I have suggested that current circumstances justify 
at least some degree of closure, the question is who should be permitted entry; my 
argument suggests that those whose basic human rights are most urgently at stake 
have the strongest moral claims against prosperous liberal states. 

I have also argued, however, that while the tools provided by the discourse of 
human rights (and state duties) are necessary, they are by themselves insufficient 
fully to address the shortcomings of the current interstate regime of border control. 
There are at least two major reasons-one instrumental, the other intrinsic-for 
why it is insufficient to make a substantive-moral case about what the state's moral 
duties to foreigners are. First, in order for moral rights and obligations to shape real
world state actions, they must find institutional articulation in legal and political 
structures. This, in turn, requires that those who defend such rights have political 
standing to be able to shape these legal and political structures. If those whom such 
human rights are designed to protect have no voice in the political process, it is that 
much less likely that these rights will find legal and political expression. Even if 
they did find political expression, such rights could easily be ignored by institutions 
democratically unaccountable to those who bear them. Moreover, the specific artic
ulation of rights and obligations would in any case fail to reflect the particular needs, 
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views, and experiences of those excluded from participation. As Brinton Lykes has 
emphasized in this volume, it is important for those who advocate on behalf of 
migrants to recognize them not merely as victims in need of rights protections, 
but as agents whose own participation is required to articulate, institutionalize, and 
implement those rights.s8 

Second, without the participation of those subject to political power in the de
termination of the laws by which power is exercised, such exercise will lack one of 
the most important grounds for political legitimacy in today's world: democratic 
legitimacy. Indeed, unless human rights find legal articulation via political processes 
in which those protected by them are able to participate, they may easily be dis
missed by some as a foreign, culturally imperialist imposition. Regarding borders 
in particular, the democratic principle of legitimation, according to which all those 
subject to the exercise of political power ought to have a right of democratic say over 
how that power is exercised, requires that the laws governing borders be determined 
in political processes in which foreigners can participate. 

This is not a call, however, for boundary laws to be determined bya simple major
ity vote of citizens and foreigners. Simple majoritarianism as a model of democratic 
politics is just as inadequate for boundary questions as it is for domestic politics: 
Democratic legitimation requires not just the participation of those subject to the 
exercise of political power, but participation on terms consistent with the freedom 
and equality of those subjects. The threat of majoritarian tyranny therefore rules out 
simple majoritarianism. The most plausible models of democratic legitimation take 
seriously the dual commitment to the democratic principle of popular sovereignty, 
on the one hand, and the rule oflaw, human rights, and group-differentiated rights 
on the other.59 This means that political boundaries-namely, differentiated politi
cal jurisdictions-are crucial to democratic practice, and that citizens of different 
jurisdictions are not necessarily owed the same participatory rights in determining 
the laws that govern any given, particular boundary.60 

Which particular cosmopolitan or transnational political institutions should 
be adopted depends heavily on the details of particular circumstances, but it goes 
without saying that today's state institutions would resist their development in any 
case. The question then is how an appeal to the discourse of democratic legitimacy 
could serve practical political purposes. The answer, at least in the'short term, is that 
applying the principles of democratic legitimation to border questions may help to 
shape public opinion and the terms of public debate in liberal democratic societies. 
Migrant activists do not simply seek to influence state actors; they also seek to shape 
public opinion. Without mobilizing public opinion, it may ~e impossible to ade
quately defend migrants' rights in any case. Moreover, anti-immigrant popuiations 
in prosperous liberal countries are themselves often motivated by a sense of their 
own voicelessness and impotence in the face of larger social forces; they often fail 
to empathize with foreign migrants and migrants' human rights because they see 
themselves as the victims of migration. In part, this sense of helplessness and lack of 
empathy may arise precisely from the lack of common, democratically accountable 
political institutions in which each group's needs and fears could be articulated and 
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negotiated. The discourse of democratic participation and empowerment might 
serve to address the needs and anxieties of both migrants and native citizens. 

In short, border activists can ill affor4 to ignore the democratic supplement to 
human rights discourse. In the face of potential moral disagreement, one must go 
beyond substantive-moral questions and also address the procedural-political ques
tion of who has the legitimate authority actually to decide upon the laws that govern 
state boundaries. Not only must activists seek to ensure that states live up to their 
moral duties to foreigners in their border laws, they must also seek to reform the 
political processes by which those laws are determined. Foreigners, especially those 
most in need, have a right to help formulate the coercive laws that govern their lives. 
To treat foreigners according to terms over, which they have no say should be seen 
for what it is: a profound compromise of a polity's democratic credentials. 
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