Readers’
Corner

<36

Weekly > 5 - 11 December 2019 [ published by La Sentinelle Ltd ]

Chagos – the UK defies the UN deadline
By David Snoxell

The result of the UK election
on 12 December will be a defining
moment for the future of Chagos
and the Chagossians. During the
campaign, Leader of the Opposition Jeremy Corbyn said that if he
becomes prime minister, he will
respect the International Court of
Justice (ICJ) Advisory Opinion and
immediately return the Islands to
Mauritius and allow resettlement.
If Boris Johnson wins, we shall have
to await the formation of his new
government which, after reviewing
the policy, will decide whether to
implement the United Nations
(UN) General Assembly resolution of 22 May. This set a sixmonth deadline for the return of
the Chagos Archipelago to Mauritius by 22 November and for the
UK to cooperate over the resettlement of Chagossians. There was
widespread international media
coverage highlighting British defiance of this deadline.
It is no surprise that the deadline passed without acknowledgement by the British government.
In the last three weeks of a government, ministers cannot announce
new policies which would be binding on their successors. A Foreign
Office spokesperson, however, in
response to media enquiries repeated the standard line that “The
UK has no doubt as to our sovereignty over the BIOT, which has
been under continuous British
sovereignty since 1814. Mauritius
has never held sovereignty over the
BIOT, and the UK does not recognise its claim.” As suggested in
my Weekly article of 9 November
(What could a political settlement

look like?) this mantra has no real
substance. The UK must by now
have considerable doubt as to the
validity of its claim to sovereignty
since the Chagos archipelago is
regarded by the ICJ and the UN
General Assembly as part of Mauritius, in which case Mauritius does
not need to claim sovereignty. And
the UK’s oft repeated commitment
that Britain will return the islands
to Mauritius when no longer needed for defence purposes merely
underlines the precariousness of
the UK claim.
On 21 November Prime Min-

Most international lawyers
agree that this is what the tribunal decided. A recent paper by
Richard Dunne, a former British
Naval Officer and lawyer with
much experience of Chagos litigation concludes:
“There would appear to be
no basis for the UK’s claim that
the 1965 Lancaster House Agreement was found to be legally
binding by the UNCLOS Arbitral Tribunal in 2015, a conclusion explicitly shared by other
international lawyers.
Although the ICJ did not see

ister Jugnauth made a statement to
the National Assembly concerning
Mauritius sovereignty of the Chagos archipelago. It covered the findings in the Award of the 2015 Arbitral Tribunal and the ICJ
Advisory Opinion last February.
He argued that the UK claim that
the 1965 Lancaster House Agreement (LHA) was found to be legally binding by the UNCLOS
Arbitral Tribunal 2015 was
wrong. Only the ‘Undertakings’
given by the UK in the LHA were
found to be binding in international law on the UK. These undertakings were to return the
Chagos Islands when no longer
needed for defence purposes to
Mauritius; to preserve for Mauritius the benefits of any minerals or
oil discovered in or near Chagos
and to ensure that fishing
rights in the territorial sea of the
Chagos Archipelago would remain
available to Mauritius.

any need to consider the findings
of the Arbitral Tribunal, the Advisory Opinion goes much further in concluding that the UK’s
detachment of the Chagos Archipelago was unlawful because it
was not based on the free and
genuine expression of the will of
the people concerned.
Recently challenged to support
its assertion, the FCO as the responsible department of the UK
government has provided no cogent explanation to support its
claim. Indeed, it has merely engaged in evasion and obfuscation,
which suggests that it is unable to
provide any argument or evidence
to demonstrate that its claim is wellfounded. What has already been
pleaded by the UK before the ICJ
demonstrates the fundamental
flaws in its argument and has been
rejected by that court.”
Dunne also reveals regular attempts by the UK over the last 50
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years to try to diminish its undertakings to Mauritius by misrepresenting what was actually agreed.
The prime minister also made
a strong point in his statement to
the effect that although an ICJ Advisory Opinion is technically not
legally binding it is “an authoritative statement of international law
by the highest legal authority of the
United Nations. The Advisory
Opinion has in fact, recognised and
confirmed existing legal obligations
emanating from international law
that are incumbent on the UK.”
In a letter to The Times published on 26 November, I wrote:
“Chagos was excised from
Mauritius in 1965 and its inhabitants deported between 1968 and
1973. The UK is isolated in the UN
on this issue; now that it is on the
UN general assembly agenda it will
continue to dog British diplomacy.
Litigation, which began in 1999,
continues in the Court of Appeal.
The case could reach the European Court of Human Rights and
the International Criminal Court
given that expulsion of a people is
akin to a crime against humanity.
The next government must
bring an end to this humanitarian
tragedy, which continues to undermine our reputation for upholding the rule of law and human rights. We cannot preach to
other governments what we are
unwilling to do ourselves. And
we cannot afford further litigation
and international isolation.”
Public and parliamentary
opinion in the UK hopes that the
government which takes office in
December will immediately open
talks with Mauritius to bring about
a settlement of this long running
saga and the resettlement of the
Chagossians after half a century in
exile. The UN secretary general is
expected to report to UNGA on
the implementation of the resolution early next year.n

