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Understanding the EU Response to the Migrant Crisis:
Why it Should Not Surprise us and Why it is Unlikely to Change
Alan Desmond
Dear Editor,
Discussions concerning the much-criticised response of the EU to the ongoing migrant and
refugee crisis1 have overlooked the wholly predictable nature of the EU approach. By
describing in general terms the treatment of migrants by the EU and its Member States, I would
like to show why hand-wringing about the failure to do more is unlikely to result in anything
apart from well-wrung hands.
Painted in broad brush strokes, the EU response consists of, on the one hand, efforts to prevent
unwanted migrants from entering its territory by tightening EU external borders and, on the
other hand, deporting those who have successfully entered. This two-pronged prevention and
expulsion approach has most recently been exemplified by the establishment of the European
Border and Coast Guard2 to ensure an ever stronger and better controlled external EU border
and by the highly questionable deal struck by the EU with Afghanistan whereby the latter, a
country still embroiled by violent internal strife, is to accept the return of an unspecified number
of the tens of thousands of Afghans whose asylum applications in EU states have been
rejected.3
There is, however, nothing new in this approach. It is entirely consistent with the policy
pursued by the EU since it gained law-making powers in the field of migration and asylum in
1999 which has seen the protection of migrants’ human rights take a back seat to the EU’s
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focus on controlling migration.4 This antipathy to unsolicited migration is also abundantly
evident in individual Member States. The disaffection so vociferously displayed by a number
of states to EU attempts to introduce a quota system for the distribution of a modest number of
refugees5 cannot be seen in isolation from the treatment of migrants already present in EU
states. Those seeking asylum in Ireland, for example, are subjected to what some claim amounts
to inhuman and degrading treatment in the state’s direct provision system.6 Ireland’s shameful
treatment of these most vulnerable of migrants is of a piece with the UK’s policy of creating a
‘hostile environment’ for migrants who are unlawfully present:7 laws are passed to make life
so difficult for undocumented migrants that they will effectively self-deport.
While states employ the law to prevent entry and to regulate and control the lives of migrants
who have managed to enter, they simultaneously attempt to exclude migrants from the potential
protection of the law. This pattern of trying to remove migrants from the scope of protection of
human rights has created a situation of what I call migrant exceptionality. A key feature of this
is the marked reluctance of states to ratify treaties whose focus is the protection of migrants’
rights. The UN Migrant Workers Convention is a case in point.8 Though designated as one of
the ten core international human rights instruments, the Convention has been ratified by only
48 states, a number which does not include a single EU country. The egregiousness of this state
of affairs is brought into sharp relief by comparison with the ratification record of one of the
other core instruments adopted by the UN General Assembly around the same time: the UN
Convention on the Rights of the Child,9 which has 196 states parties. When it comes to dealing
with issues of international migration, states eschew binding multilateral treaties in favour of
informal dialogue and voluntary, non-binding processes.10
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The tack taken by states toward migrants and their rights is facilitated by the deference paid by
the courts to state powers of migration control. Thus the European Court of Human Rights, for
example, though seen as an institution at the forefront of human rights protection, often seems
to be at pains not to upset states in the migration-related rulings it delivers.11 Indeed, the
majority of migrant applicants before the ECtHR are unsuccessful.12 This highlights the failure
of the international system of human rights protection to successfully secure the rights of all
persons, regardless of whether or not they are citizens of the country in which they are present.
To paraphrase Hannah Arendt, it seems that it is still necessary to hold the citizenship of a state
before being able to insist that that state respects and protects one’s human rights.13
If the failure of the EU and the Member States to respond to the current migration crisis in a
humane and human rights-oriented way is unsurprising, we must ask ourselves why. Why is it
that the law allows states to so easily wriggle out of even the most modest of commitments
towards even the most vulnerable of migrants? One possible explanation is that when it comes
to migration, morality does not appear to align with self-interest.14 While in many areas of life
doing the right thing either advances or coincides with our own interests, this does not appear
to be the case when it comes to migration. Most migrants do not have the right to vote, and so
cannot in this important regard command the attention of politicians and governments in
destination states. Indeed, those who can vote, the citizens, are unlikely to reward politicians
who are seen to be active in advocating for the admission of migrants and the protection of
their rights once admitted. This is due to a varied array of fears that migrants will place an
unsustainable strain on limited public resources and welfare provision; that they will bring with
them values and belief systems irreconcilable with the value system of Western liberal
democracies; that they will take our jobs and dilute the distinctive character of our culture.
Whether well-founded or not, these fears shape individuals’ attitudes towards migration which,
in turn, influences the approach of politicians and governments. If we want the EU and its
Member States to do more for migrants, we ourselves have to want to do more for migrants.
Only then will the EU and Member State governments change their approach and employ the
law to better, more protective effect.
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Is mise le meas,
Alan Desmond

