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INTERNATIONAL CRIMES COMMITTED ON THE BASIS OF SEXUAL
ORIENTATION: A LACK OF PROTECTION IN THE ROME STATUTE?
Cécile Genoud*
A

INTRODUCTION

Over the past years, Islamic State fighters killed and raped people, accusing them of being
homosexuals, regardless if they were or not.1 The Coalition for the International Criminal
Court recently shared an article stating that gender-based persecutions should be more broadly
prosecutable, including crimes committed on the basis of sexual orientation.2 So how does the
applicable international criminal law today deal with the issue of crimes committed on the
basis of sexual orientation?
The Rome Statute, establishing the International Criminal Court, defines the worst
international crimes and sets out their prohibition.3 Some of these crimes have been defined in
a clearer manner than others, and as a matter of fact, international crimes committed on the
basis of sexual orientation are not described in any of the crimes of the Rome Statute. This is
the result of conscious and unconscious political and legal reasoning over the years. However,
two crimes could potentially provide special protection to people targeted because of their
sexual orientation since they include a discriminatory intent, requiring the targeting of a group.
These are the crime of genocide (Article 6 of the Rome Statute) and the crime against humanity
of persecution (Articles 7(1)(h) and 7(2)(g) of the Rome Statute). Both crimes include a special
protection for people targeted because of their belonging to a specific category of persons.

*

BA in International Relations (UNIGE), LLM in International Criminal Law (NUIG), MA of Swiss Law
(UNINE, Candidate). Many thanks to Dr Shane Darcy for his comments on an earlier version, and to David
Andrew Clark for his thorough re-reading of this article.
Meagan Barrera, ‘Gender Crimes at the Margins, Including Crimes Against LGBTIQ Persons in Prosecutions
under the Rome Statute’ (Coalition for the International Criminal Court, 12 February 2018)
<http://www.coalitionfortheicc.org/news/20180212/gender-crimes-margins-including-crimes-against-lgbtiqpersons-prosecutions-under-rome> accessed 1 March 2018.
2
ibid.
3
Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187
UNTS 3.
1
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First of all, the terms ‘international crimes’ and ‘sexual orientation’ will be defined, in order
to correctly understand their meanings. Secondly, this article will question the eventual
applicability of the crime of genocide to people targeted on the basis of their sexual orientation.
There will be an analysis of the historical development of the definition of genocide in order
to understand the reasons leading to the choice of groups that deserve special protection. Some
domestic legislation will also be presented in order to challenge the universality of this
definition of genocide. Thirdly, this article will analyse the definition of the crime against
humanity of persecution in order to find a potential protection under this article for the people
targeted on the basis of their sexual orientation. This protection could possibly be made under
two different terms: ‘gender’ and ‘other grounds that are universally recognized as
impermissible under international law’. Subsequently, prior to its conclusion, this article will
present an innovative, even if open to criticism, view of the crime against humanity of
persecution in a decision by the Court of the District of Massachusetts.
It is important to keep in mind that this article only discusses the issue of the commission of
international crimes against people because of their sexual orientation, as part of a targeted
group. This does not mean that these people do not benefit, as persons, from an individual
protection in other articles of the Rome Statute.
B
I

DEFINITIONS

International Crimes

The concept of international crimes can be presented in different ways. It can refer to the
offenses that are prosecuted under the Rome Statute (‘core crimes’) but it can also include
terrorist offences, piracy, slavery or drug trafficking.4 Since this paper focuses on the Rome
Statute, it is necessary to understand the concept of international crimes as defined in that same
document. The four crimes over which the International Criminal Court has jurisdiction appear
in Article 5 of the Rome Statute. It includes the crime of genocide, crimes against humanity,

4

Robert Cryer and others, An Introduction to International Criminal Law and Procedure (3rd edn, Cambridge
University Press 2014) 4.
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war crimes and the crime of aggression.5 Consequently, this article only considers these
international crimes. More specifically, as mentioned above, it examines the protection
provided to people who are part of a specific group as defined by their sexual orientation. Thus,
it only analyses the crime of genocide (Article 6) and the crime against humanity of persecution
(Article 7 (1)(h) and 7(2)(g)).
II

Sexual Orientation

It is also essential to define what should be understood by ‘sexual orientation’. Since there is
no definition of sexual orientation either in the Rome Statute or in international criminal law
in general, a legally accurate definition can be found in The Yogyakarta Principles on the
Application of International Human Rights Law in Relation to Sexual Orientation and Gender
Identity, produced by the International Commission of Jurists. In that document, sexual
orientation refers to ‘each person’s capacity for profound emotional, affectional and sexual
attraction to, and intimate and sexual relations with, individuals of a different gender or the
same gender or more than one gender’.6 It covers homosexuality, heterosexuality and
bisexuality and it should not be confused with gender identity. The latter notion refers to ‘each
person’s deeply felt internal and individual experience of gender, which may or may not
correspond with the sex assigned at birth’.7 The focus will be on the targeting of people by
reason of their specific sexual orientation, which occurs mostly in fact against homosexuals or
bisexuals and not against heterosexuals.
C

THE CRIME OF GENOCIDE AND THE ISSUE OF SEXUAL
ORIENTATION

I

The Second World War and Homosexuals

During the Second World War, the persecution and killing of people with a different sexual
orientation than the majority was widespread. Due to lack of interest and research on the topic,
5

William A Schabas, An Introduction to the International Criminal Court (4th edn, Cambridge University Press
2011) 88.
6
International Commission of Jurists, ‘The Yogyakarta Principles: Principles on the Application of International
Human Rights Law in Relation to Sexual Orientation and Gender Identity’ (March 2007) 8.
7
ibid.
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statistics are scarce.8 However, it seems reasonable to affirm that an estimated ten thousand
homosexuals died under the Nazi regime.9 Even though it concerned a large number of people,
the targeting of homosexuals and bisexuals was not raised during the Nuremberg trials. The
non-recognition of this group of people as a specific group at the early stage of the
conceptualisation of international crimes most likely had consequences for the development of
international criminal law.
(a)

The Nazis and Homosexuals

Before Hitler took power, Germany was a place where homosexuality was well tolerated.10 A
good illustration of this is the fact that the first Congress for Sexual Reform took place in Berlin
in 1926.11 However, things changed drastically in a short time and during the first years of
Hitler’s National Socialist Party’s existence, homosexuals were already being targeted. In
1928, the Party officially affirmed, ‘[t]hose who are considering love between men or between
women are our enemies’.12 Thus, at the very beginning of the rise of Nazism, it was made clear
that homosexuals were considered as adversaries.
After the Nazis took power, the situation became even worse. The Nazi Party set up legal
instruments to prosecute homosexuals.13 In 1935, ‘the infamous Paragraph 175, which had
criminalized anal intercourse between males, was expanded to include all forms of male
homosexual contact…where even a kiss or purely visual contact became punishable’. 14 This
legal provision was used to send people to concentration camps but it also appeared that the
simple fact of being homosexual was enough to be sent to these camps.15 Once in the camps,
homosexuals were forced to wear a pink triangle, confined in different barracks and obliged to

Erwin J Haeberle, ‘Swastika, Pink Triangle and Yellow Star - The Destruction of Sexology and the Persecution
of Homosexuals in Nazi Germany’ (1981) 17(3) The Journal of Sex Research 270, 281.
9
ibid.
10
Alycia T Feindel, ‘Reconciling Sexual Orientation: Creating a Definition of Genocide that Includes Sexual
Orientation’ (2005) 13 Michigan State Journal of International Law 197, 200.
11
Haeberle (n 8) 271.
12
ibid 280.
13
ibid 275.
14
ibid 275.
15
Heinz Heger, The Men with The Pink Triangle: The True Life-And-Death Story of Homosexuals in The Nazi
Death Camps (Alyson Publications 1994) 12.
8
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perform the most dangerous tasks.16 Moreover, they were used as guinea pigs. In the camps of
Buchenwald and Neuengamme, the SS tried to ‘cure’ men of their homosexuality with gland
implants and hormone treatments.17
This shortened historical background provides sufficient evidence that homosexuals were
severely targeted under the Nazi regime because of their sexual orientation. Their targeting
was anything but random.
(b)

The Silence of the International Military Tribunal of Nuremberg Regarding the
Crimes Committed Against Homosexuals

Interestingly, the International Military Tribunal of Nuremberg was almost silent about the
numerous crimes committed against people with a different sexual orientation. As a matter of
fact, the seven hundred pages of transcripts from the Nuremberg trials contain no particular
entry about homosexuals.18 As noted by Feindel, ‘[t]he only mention of homosexuals in the
Nuremberg trials and transcripts was in relation to hormone experiments conducted by one of
the Nazi doctors, Helmut Poppendick’.19 It is particularly important to mention the silence in
Nuremberg regarding the crimes committed against homosexuals because as the concept of
genocide emerged from the Second World War,20 it was a key moment for its
conceptualisation. As Cryer wrote, ‘[t]he identification of genocide as an international crime
came as a response to the Holocaust.’21
Raphaël Lemkin, a Polish jurist, used the word for the first time describing Nazi crimes. After
this, the prosecutors, but not the judges, used it at Nuremberg.22 However, it was only legally
defined later, in Resolution 96(1) of the General Assembly of the United Nations (UNGA),23
and then, more significantly, in the Convention on the Prevention and Punishment of the Crime

16

Eugen Kogon, The Theory and Practice of Hell: The German Concentration Camps and the Logic Behind
Them (Berkley Books 1980) 34.
17
ibid 172.
18
Francis Mark Mondimore, A Natural History of Homosexuality (Johns Hopkins University Press 1996) 217.
19
Feindel (n 10) 199.
20
Cryer (n 4) 207.
21
ibid.
22
Schabas (2011) (n 5) 99.
23
UNGA Res 96(I) (11 December 1946) GAOR 1st Session.
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of Genocide.24 These documents were written with the atrocities of the Second World War in
mind. Therefore, it highlights how meaningful Nuremberg, being the first trial condemning
mass atrocities, has been for the establishment of the notion of genocide. 25 As a result, it is
arguable that the non-recognition of the targeting of homosexuals as a specific group of people
at that stage partly leads to the subsequent non-inclusion of this particular group of victims in
the following legal definitions.
II
(a)

The Crime of Genocide in the Rome Statute
The Drafting of the Definition of Genocide

The aforementioned UNGA Resolution 96(I) was broad. It suggested the need to protect racial
groups, religious groups as well as political groups. Moreover, it also included the notion of
‘other groups’.26 This wording has certainly been the widest definition of genocide until now
in international criminal law. However, two years after this resolution was formalised, it was
agreed not to adopt such an open definition in the Genocide Convention.
The drafting of the genocide definition was a long and complicated task for many reasons. One
reason was the difficulty in finding objective criteria in order to choose which groups would
be included in the definition or not. 27 By 1948, the drafters of the Convention had already
decided only to include ‘national, ethnical, racial and religious groups’ in the definition even
though the Secretariat originally suggested including political groups.28 Rapidly, it was argued
that the four selected groups were ‘characterized by cohesiveness, homogeneity, inevitability
of membership, stability and tradition.’29 In addition, the drafters of the Convention wanted
the list to be strictly exhaustive, for both political and strategic reasons. As Schabas declared
on that issue ‘the problem with including political groups is the difficulty in providing a
rational basis for such a measure. If political groups are to be included, why not the disabled,
24

Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, entered
into force 12 January 1951) 78 UNTS 277, Art 2 (Genocide Convention).
25
Cryer (n 4) 207.
26
UNGA Res 96(I) (n 23).
27
William A Schabas, Genocide in International Law: The Crime of Crimes (Cambridge University Press 2000)
113.
28
Matthew Lippman, ‘The Convention on the Prevention and Punishment of the Crime of Genocide: Fifty Years
Later’ (1998) 15(2) Arizona Journal of International and Comparative Law 415, 455.
29
ibid.
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or other groups based on arbitrary criteria?’30 It clearly brings to light the difficulty in finding
objective criteria. As ‘[i]t aims at protecting groups that were defined, prior to the Second
World War, as “national minorities”, “races” and “religious groups”’,31 the non-inclusion of
other groups is understandable in that sense. As a result, the finally agreed definition of the
Genocide Convention reads as follows in Article 2:
In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
The issue of people targeted on the basis of their sexual orientation was not part of the debate.
There is no mention of it in most books and articles related to the topic, even recent ones.
Obviously, it cannot reasonably be concluded that homosexuals or bisexuals could be
assimilated to any of the aforementioned categories (‘national, ethnical, racial and religious’),
but it is surprising that the absence of this particular group did (and still does) not raise more
questions. As a result, there is no protection under the Genocide Convention for this part of the
population.
Last but not least, even if the terms national, ethnical, racial and religious were carefully
selected, they were not clearly defined and the jurisprudence of the Ad Hoc Tribunals on that
topic is not homogeneous.32 This means that even if it was finally possible to agree on

30

Schabas (2000) (n 27).
ibid.
32
Machteld Boot, Genocide, Crimes Against Humanity, War Crimes: Nullum Crimen Sine Lege and the Subject
Matter Jurisdiction of the International Criminal Court (Intersentia 2002) 429.
31
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categories, it was still not completely clear what should be included. Therefore, the
interpretation of the Convention even more complicated.
(b)

Article 6 of the Rome Statute and the Non-Inclusion of Groups Based on their
Sexual Orientation

The definition of the Genocide Convention was then also used in the Rome Statute. At the time
of drafting the Rome Statute, 136 states had ratified the Genocide Convention,33 and it was
considered that the prohibition of genocide had ‘attained the status of an ius cogens norm and
an erga omnes obligation on states.’34 Even if the idea of expanding the definition was
addressed during the drafting of the Rome Statute, it was decided not to do so. The reasons
given by the delegates were pragmatic: ‘[o]pening the historically divisive debates on the
definition of genocide ran the risk of jeopardizing consensus or at least widespread support for
the Rome Statute’.35 A good example is the statement of the Russian delegate Roman
Kolodokin who considered the idea of amending the definition as ‘counter-productive’.36 The
representative of Australia went hand in hand with Russia on the issue, proposing not to modify
the article on genocide but rather to protect the other groups under crimes against humanity.37
Lucius Caflish, the Swiss observer, used another argument against modifying Article 6 and
recommended adopting the same definition because of the customary status of Article 6.38
Irrespective of the arguments put forward by these state representatives, it proves a certain
consensus on the issue.39 In conclusion, it is clear that a large majority of states wanted to use
the definition of the Genocide Convention in the Rome Statute, and therefore logically, it was
decided to proceed in this way.

33

Mahmoud Cherif Bassiouni, The Legislative History of the International Criminal Court: Introduction,
Analysis, and Integrated Text (Transnational Publishers 2005) 149.
34
Cryer (n 4) 205.
35
Sonali B Shah, ‘The Oversight of the Last Great International Institution of the Twentieth Century: The
International Criminal Court’s Definition of Genocide’ (2002) 16 Emory International Law Review 351, 377.
36
UN, ‘Preparatory Committee on Establishment of International Criminal Court Begins First Session’ (Press
Release L/2761, 25 March 1996) <http://www.un.org/press/en/1996/19960325.l2761.html> accessed 1 March
2018.
37
ibid.
38
ibid.
39
ibid.
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It is interesting to note that the justifications given in order to reuse the definition of the
Genocide Convention do not give any more information on the principles behind the choice of
these four particular groups. Was it still because these four groups were ‘characterized by
cohesiveness, homogeneity, inevitability of membership, stability and tradition’,40 as it was
expressed during the drafting of the Genocide Convention? The only thing that is certain is
that the standards justifying the choice of these four categories are unclear. Even some
standards proposed by Ad Hoc Tribunals on the topic were not considered as valid because
they did not reflect the opinio juris of the international community. In the Prosecutor v Akayesu
judgment, for example, it was suggested to use the criteria of stability and permanence in order
to determine if groups had to be protected or not.41 However, this did not gain wide
acceptance.42 Consequently, one has little information about the standards guiding the choice
of these four groups.
As Schabas noticed, the groups proposed in the definition of genocide has ‘often been criticized
because of its limited scope’.43 Some states have suggested broadening it, as have scholars and
the civil society. For example, ‘[i]n January 2005, a non-judicial commission of inquiry
established by the United Nations to investigate allegations of genocide in Darfur…wrote that
“the principle of interpretation of international rules whereby one should give such rules their
maximum effect (principle of effectiveness, also expressed by the Latin maxim ut res magis
valeat quam pereat) suggests that the rules on genocide should be construed in such a manner
as to give them their maximum legal effects”’.44 Nersessian questions the need to modify the
definition of genocide,45 and is only one example of the numerous articles and books dedicated
to this topic. Similarly, the possible extension of the definition to encompass cultural genocide
has been much discussed.46 Shah wrote more generally on the issue that the choice of the

40

Lippman (n 28) 455.
Prosecutor v Akayesu (Judgment) ICTR-96-4-T, T Ch I (2 September 1998) [516].
42
Cryer (n 4) 210 ; Schabas (2000) (n 27) 133.
43
Schabas (n 5) 105.
44
Report of the International Commission of Inquiry on Dafur to the United Nations Secretary-General (25
January 2005) [494] as cited in William A Schabas, ‘The “Odious Scourge”: Evolving Interpretations of the
Crime of Genocide’ (2006) 1 Genocide Studies and Prevention: An International Journal 93, 99.
45
David L Nersessian, Genocide and Political Groups (Oxford University Press 2010).
46
Guglielmo Verdirame, ‘The Genocide Definition in the Jurisprudence of the Ad Hoc Tribunals’ (2000) 49 The
International and Comparative Law Quarterly 594; Elsa Stamatopoulou, ‘Monitoring Cultural Human Rights:
The Claims of Culture on Human Rights and the Response of Cultural Rights’ (2012) 34 Human Rights Quarterly
1174.
41
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protected groups ‘is arbitrary, limiting the reach of the statute and thus denying protection to a
number of identifiable groups’.47 In conclusion, there are many critics, some more pertinent
than others, of the choice of the protected groups. Some critics suggest broadening the
interpretation of the existing groups and others go further proposing to add other protected
groups.
Interestingly, there are many opinions on the non-inclusion of political and cultural genocide,
but little literature can be found on the issue regarding sexual orientation. It is particularly
surprising considering that if in the late 1940s, during the drafting on the Genocide Convention,
the issue of sexual orientation was not a contemporary preoccupation, it was definitely a matter
of interest in the late nineties. More specifically, the topic became popular after May 1968, 48
at least in Western Europe but also in the United States where the issue of homosexuality
received more support during the nineties.49 Considering the above, it is important to point out
that such a contemporary topic, in the western world at least, was not discussed in any great
detail during the drafting of the Rome Statute. At the time of a greater recognition of the need
to give more rights to homosexuals, it is surprising that there was no attempt to accord them
protection against the ‘Crime of Crimes’50 in the Rome Statute. It is even more interesting to
note that in 2018, there is still not a great deal of literature on the subject.
Even if it is obvious that neither national, ethnical, racial nor religious groups encompass the
targeting of homosexuals or bisexuals, as mentioned previously, it is still important to consider
the historical development of the notion of genocide as it helps to explain the absence of
protection accorded to sexual minorities under Article 6. Since the issue was not raised in
Nuremberg, in spite of the mass atrocities that had just been committed against homosexuals,
it was also a matter of no interest during the subsequent legal conceptualisations of genocide.
This does not mean that if it had been raised in Nuremberg, the Rome Statute would

47

Shah (n 35) 351.
See for example: Michael Sibelius, ‘The Spirit of May '68 and the Origins of the Gay Liberation Movement in
France’ in Lessie Jo Frazier and Deborah Cohen (eds), Gender and Sexuality in 1968: Transformative Politics in
the Cultural Imagination (Palgrave Macmillan 2009) 235.
49
See for example: Alison Keleher and Eric Smith, ’Explaining the Growing Support for Gay and Lesbian
Equality Since 1990’ (2012) 59 Journal of Homosexuality 1307.
50
Schabas (2000) (n 27).
48
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undoubtedly include such protection but at the very least it would probably have been a matter
of interest, and therefore discussed.
However, the exclusion of the people targeted on the basis of their sexual orientation from the
definition of genocide does not mean that there is no protection at all for them in the Rome
Statute. It is still necessary to analyse the Articles 7(1)(h) and 7(2)(g) describing the crime of
persecution, because it includes provisions aimed at groups who deserve special protection and
it could be another means of according them protection.
III

National Laws on Genocide

Before analysing the crime against humanity of persecution, it is interesting to first mention
the variety of definitions of genocide adopted in national systems. Some of the definitions in
the domestic systems are a lot broader than Article 6 of the Rome Statute, which is considered
as part of the ius cogens.51 Therefore, it raises questions about the universality of the definition.
As a matter of fact, Schabas lists countries that include more protected groups in their
definitions of genocide than Article 6 of the Rome Statute.52 He mentions countries that include
protection for political groups; namely Bangladesh, Costa Rica, Ethiopia and Panama. He also
cites some countries that mention other groups, such as Canada that elected to also cover
groups defined by their colour. In Peru for example, the legislation mentions social groups.53
Additionally, some other states open up a huge array of possibilities. For example, France
includes ‘any other arbitrary criterion’ in its definition and Finland agrees on considering ‘a
comparable group of people’ to the core groups.54
The list becomes even longer in an article written by Wouters and Verhoeven. 55 They mention
eleven more States broadening the definition: Austria, Belarus, Burkina Faso, Colombia,
Democratic Republic of the Congo, Côte d’Ivoire, The Philippines, Poland, Romania, Senegal
and Slovenia. The majority of these states provide protection for social and political groups,

51

Cryer (n 4) 205.
Schabas (2000) (n 27) 351.
53
ibid.
54
ibid.
55
Jan Wouters and Sten Verhoeven, ‘The Domestic Prosecution of Genocide’ in Paul Behrens and Ralph Henham
(eds) Elements of Genocide (Routledge 2013) 181.
52
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amongst others. Some of them consider other permanent and stable groups (The Philippines),
communities (Romania) or groups determined by any arbitrary criteria (Democratic Republic
of the Congo).56 With further research, one can find even more States widening the definition:
Switzerland includes social and political groups,57 and Spain is considering groups determined
by the disability of its members.58
Even if this list is not exhaustive, it raises an important question: can the definition of the Rome
Statute still be seen as a peremptory norm of international law (ius cogens),59 when at least
twenty countries have redefined it and scholars continuously write on the topic? Lippman had
even proposed an innovative conception of genocide in 1998 that would ‘afford protection to
any coherent collectivity which is subject to persecution’,60 evoking political groups but also
women, homosexuals, as well as economic and professional classes.61 It is important to note
that Lippman is one of the few authors mentioning the issue of sexual orientation.
However, at the moment, the tendency is not to redefine the concept of genocide. It is still
widely accepted that Article 6 of the Rome Statute is customary international law. 62 More
specifically, if the definition had to be redefined, sexual orientation would probably not be the
first group to be included, because there is much more discussion on other groups such as
political or cultural groups, for example. Even the eventual extension by interpretation of the
definitions of the four groups is unforeseeable because of Article 22(2) of the Rome Statute,
containing the prohibition to extend the definition of a group by analogy.
It should also be noted that during the draft of the elements of crimes, the states that participated
in it clearly argued in favour of an objective approach requiring the victims to effectively
belong to one of the four groups (and not a subjective one implying that the perpetrator thought
that the victims were part of one of the groups).63 Despite that, ‘[t]his essentially subjective
56
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view towards the identification of groups contemplated by the definition of genocide has
gained increasing acceptance in the case law of the international tribunals’.64 In the end, it
remains uncertain if the victims actually have to be part of one of the groups or if it is enough
that the perpetrator thought that they were. To some extent, it can be seen as an enlargement
of the definition,65 but it is not a tool that is useful to expand the definition in order to include
homosexuals or bisexuals, because sexual orientation is a completely different category than
national, ethnical, racial or religious.
D

THE CRIME AGAINST HUMANITY OF PERSECUTION AND THE ISSUE OF
SEXUAL ORIENTATION

I

A Brief Overview of the Historical Development of the Crime of Persecution

The Martens Clause, codified in the Hague Convention of 1899,66 was the first legal tool
mentioning the ‘laws of humanity’ in its preamble.67 Thereafter, the idea of crimes committed
against humanity reappeared in a condemnation of the atrocities committed against the
Armenians in Turkey in 1915. More specifically, it included what was to be called the crime
of persecution.68 Then, at the Versailles Peace Conference in 1919, a commission worked on
the enforcement of penalties and even if no prosecution resulted from it, the ‘language in the
Commission’s report did advance to some degree the development of the concept of crimes
against humanity’.69 Nevertheless, the first codification of crimes against humanity was only
made in Article 6 of the Nuremberg Charter.70 This definition included the crime of persecution
but only on ‘political, racial or religious grounds’.71
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Thereafter, the International Criminal Tribunal for the former Yugoslavia (ICTY), and the
International Criminal Tribunal for Rwanda (ICTR) to a lesser extent, made significant
developments on the definition of crimes against humanity, and more particularly on the crime
of persecution.72 The aforementioned crime was addressed in the well-known case of
Prosecutor v Tadić.73 As a matter of fact, as the President of the Yugoslavia Tribunal, Fausto
Pocar wrote in 2008, ‘[t]o date, proceedings against 116 persons have been concluded, while
45 individuals are still involved in active proceedings. The Tribunal has considered the crime
of persecution in most of these cases’.74 However, these developments concerned many
different aspects of persecution but not particularly the definition of the protected groups, and
as a result, the crime of persecution in the Yugoslavia Tribunal only covers ‘political, racial
and religious grounds’.75
The Rome Statute offers much more protection on this topic by including for the first time the
terms ‘political, racial, national, ethnic, cultural, religious, gender’ and ‘other grounds that are
universally recognized as impermissible’.76 The definition of persecution contained in Article
7(1)(h) of the Rome Statute reads as follows:
Persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other
grounds that are universally recognized as impermissible under international law,
in connection with any act referred to in this paragraph or any crime within the
jurisdiction of the Court.
Even if this definition includes more groups than previous definitions, it does not necessarily
mean that it offers a wider protection in absolute terms, especially because of the inclusion of
the following condition: the acts of persecution have to be committed ‘in connection with any
act referred to in this paragraph or any crime within the jurisdiction of the Court’.77 This
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condition actually restricts the field of application of the Article.78 However, this subject does
not fall within the scope of this article.
II

The Particularity of the Crime of Persecution

‘Defining “persecution” perplexed the Rome drafters, with many judging it to be ambiguous
and vague.’79 As a result, besides the definition itself, there is a clarification in
Article 7(2)(g), defining persecution as: ‘“[p]ersecution” means the intentional and severe
deprivation of fundamental rights contrary to international law by reason of the identity of the
group or collectivity’.80
This description emphasises the particularity of the crime of persecution: ‘Article 7(2)(g)
requires that the deprivation of fundamental rights occurred by reason of the identity of the
group or collectivity’.81 It is the only crime against humanity that encompasses the targeting
of people because of their belonging to a specific group. As Schabas wrote: ‘[i]n addition to
the ordinary intentional element, it requires a proof of a special intent or motive to
discriminate’.82 Basically, it requires discrimination and both genocide and persecution include
this discriminatory intent. It has even been recognised by the Trial Chamber of the ICTY and
the International Court of Justice when they affirmed that genocide is a severe form of
persecution.83 Thus, persecution being the only other article than genocide according
protection against discriminatory grounds, it is important to discuss it here.
The crime against humanity of persecution could offer a special recognition to homosexuals
or bisexuals targeted because of their sexual orientation, if these individuals can be included
in one of the groups. It is clear that sexual orientation does not fit the ‘political, racial, national,
ethnic, cultural and religious grounds’ but it could eventually be protected under the notions
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of ‘gender’ or ‘other grounds that are universally recognized as impermissible under
international law’.
III

Sexual Orientation and Persecution on the Ground of ‘Gender’

The inclusion of ‘gender’ in the definition of persecution was highly controversial. There has
been a substantial negative reaction.84 It concerns more specifically the adoption of paragraph
3 of Article 7, defining gender as the following:
For the purpose of this Statute, it is understood that the term ‘gender’ refers to the
two sexes, male and female, within the context of society. The term ‘gender’ does
not indicate any meaning different from the above.85
Oosterveld provides a good overview of all the dangers associated with this definition in her
critical article about the definition of ‘gender’ in the Rome Statute.86 In the context of this
essay, one of these dangers is particularly relevant: ‘[t]he negotiating history and the statement
of the term “gender” does not indicate any meaning different from the above could be
interpreted to exclude sexual orientation from falling within the definition of “gender.”’87 Such
an interpretation would signify that the crime against humanity of persecution does not afford
any protection to the people targeted on the basis of their sexual orientation.88 There is
disagreement among scholars on this topic, especially on the inclusion of the wording ‘within
the context of the society’. It is unclear what this wording encompasses.
Lehr-Lehnardt is unequivocal in affirming that: ‘[d]ue to the restraining definition of gender
in Article 7(3), gender means male and female, not homosexual’.89 She is not the only one to
defend this point of view. Cossman, basing herself on the works of Charleswork and Chinkin,90
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also considers that the notion of ‘gender’ has to be seen as excluding homosexuals or
bisexuals.91 She wrote that ‘[t]he conception of gender here is explicitly limited to the two
biological sexes’.92 During the drafting of the Rome Statute, a group of Arab states was
strongly opposed to the possible inclusion of homosexuality93 in the definition and wrote a
proposal on the issue.94 It is interesting to note that not only Arab but also Catholic states
expressed these types of conservative positions during other conferences preceding the drafting
of the Rome Statute.95
Per Saland, the Chairman of a preparatory session for the Rome Statute, dealing with the notion
of ‘gender’ explained that because some Arab and Catholic countries were strongly opposed
to the inclusion of homosexuality under ‘gender’ the negotiations were very complicated.96 He
affirmed: ‘The atmosphere became so tense that as Chairman, at the request of some
delegations, I had to adjourn the working group meeting and ask the interested representatives
of non-governmental organisations to leave in order to reconvene the meeting in a format
which did not allow their presence’.97 This demonstrates how controversial the topic was.
Some other analyses are less absolute and leave the door open to the inclusion of the concept
of sexual orientation under ‘gender’. Oosterveld stated that ‘[t]he views assuming that sexual
orientation is excluded from the definition of “gender” are arguably incorrect’.98 Copelon also
wrote that the formulation that had been chosen did not exclude sexual orientation, particularly
because one of the most important statutes of international criminal law should not prefer a
discriminative interpretation.99 This is particularly relevant considering that Article 21(3) of
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the Rome Statute prohibits applying or interpreting the law in an inconsistent manner with
internationally recognised human rights:
The application and interpretation of law pursuant to this article must be consistent
with internationally recognized human rights, and be without any adverse
distinction founded on grounds such as gender as defined in article 7, paragraph 3,
age, race, colour, language, religion or belief, political or other opinion, national,
ethnic or social origin, wealth, birth or other status.100
Sexual orientation could be recognised as a group within ‘other status’, which should preclude
any ‘adverse distinction’.101 However, since there were so many different points of view and
States representatives could not reach an agreement, ‘[w]hether the term gender encompasses
sexual orientation has been left for the Court to decide’.102 After all, it leaves some space for
interpretation and the International Criminal Court judges can make their choice on a case-bycase basis.103 However, ‘there are very real concerns by many commentators that the
International Criminal Court will choose a narrow and regressive reading of the “gender”
definition’.104
In conclusion, there is no automatic protection for homosexuals or bisexuals under ‘gender’
but this does not mean that there is no protection at all. It will depend on the decision of the
judges. Moreover, another part of the definition could possibly encompass a protection for
homosexuals or bisexuals, that is persecution based on ‘other grounds that are universally
recognized as impermissible under international law’.
IV

Sexual Orientation and Persecution on ‘Other Grounds that are Universally
Recognised as Impermissible under International Law’

First of all, it is necessary to clarify the language that is being used. ‘Impermissible’ specifies
the grounds on which the targeted group is deprived of fundamental rights; it should not be
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misunderstood and does not mean the ‘grounds on the basis of which a group or collectivity
can be identified’.105
Secondly, even if the list of criteria that can be used to identify a group is not an exhaustive
one, this is not to say that the definition is really inclusive. ‘The standard of “universal” means
that the threshold required to read in additional grounds is a high one’.106 The justification of
this is the necessity to comply with the principle of legality.107 There was disagreement on how
restrictive the definition should be and the final choice has resulted in an especially high
threshold.108 It ‘indicates the desire not to let the Court deal with all kinds of discrimination’.109
In this context, once again, there is no certainty about the eventual inclusion of sexual
orientation in the aforementioned wording. Even if some argue that ‘discrimination on the
ground of sexual orientation constitutes a norm under international human rights law that
reached the necessary threshold of universality in the meaning of Article 7(1)(h)’,110 a more
reasonable interpretation is the one suggested by Boot. ‘Other grounds that are universally
recognised as impermissible under international law’ do not only encompass rights mentioned
in treaties that were signed by every State in the world, but it should include documents such
as the UN Charter111 or the Universal Declaration112 for example. One should then consider
‘race, colour, sex, language, religion, political or other opinion, national or social origin,
property, or birth or other status’ as relevant grounds.113 Once again, sexual orientation could
perhaps fit the category of ‘other status’ but this would probably draw strong criticism, as there
is no consensus on the topic. In effect, according special protection (and recognition) to people
based on their sexual orientation is not ‘universally recognized’.
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As an illustration, 78 countries consider homosexuality illegal and at least seven States punish
it with the death penalty.114 Something that is reprehensible in more than two-thirds of the
countries in the world would probably not be ‘universally recognised’ as impermissible under
international law. In the end, here again, it ‘will require the International Criminal Court to
enter into the debate on the universality of human rights’.115
Schabas also affirmed on the same topic that disability would certainly be one of the acceptable
grounds, but ‘[i]t would be more difficult, at the present time, to contend that sexual orientation
is an analogous ground because of the relatively primitive stage of international law in the
area.’116 In conclusion, the wording ‘other grounds that are universally recognised as
impermissible under international law’ does not automatically provide special protection for
people targeted on the basis of their sexual orientation.
V

Sexual Minorities Uganda (SMUG) v Lively: An Innovative View of the Crime
against Humanity of Persecution

In an innovative move, the Court for the District of Massachusetts in August 2013 declared
that ‘[w]idespread, systematic persecution of LGBTI people constitutes a crime against
humanity that unquestionably violates international norms’.117 Judge Michael Ponsor affirmed
this concerning Scott Lively, an American antigay activist in Uganda. 118 Lively took part in
the first anti-LGBTI conference in Uganda and ‘linked pornography to homosexuality, arguing
that homosexuality was the driving force behind pornography, the rise of Nazism, and the
genocide in Rwanda’.119 He also conducted many other actions against the LGBTI community
in Uganda from the United States.120
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This decision at a domestic level seems contradictory with the Rome Statute, but interestingly,
the United States District Court of Massachusetts used the definition of persecution of the
Rome Statute,121 even though the United States of America are not a party to the Statute.
Scheinert supports this view,122 and goes even further affirming that ‘there can exist instances
whereby the enforcement of antigay laws leads to an inhumane violation of human rights such
that it rises to the level of a crime covered by international criminal law, notwithstanding the
fact that the means through which the crime is committed might not comport with how one
traditionally envisions the commission of international crimes’.123
However, even if this author cites the United Nations Human Rights Council,124 the Supreme
Court of Canada,125 or the Yogyakarta Principles,126 it cannot outweigh the definition of the
Rome Statute. Eminent scholars on this topic and many States around the world, especially the
aforementioned states still criminalising homosexuality, would certainly disagree. Therefore,
it seems somewhat exaggerated to argue, like Scheinert did in his article, that the crime against
humanity of persecution considers a special protection for people targeted on the basis of their
sexual orientation. It should be noted that there is an evolution of the concept of persecution
but the International Criminal Court will have to decide as international law is still in its early
stages in this area.127

E

CONCLUSION

In the end, neither the crime of genocide nor the crime against humanity of persecution offer
an absolute protection to people targeted on the basis of their sexual orientation. In the case of
Article 6 on genocide, it clearly excludes any protection. However, concerning the crime of
persecution described in both Article 7(1)(h) and 7(2)(g), there is no certainty. Since Article 6
on genocide is not applicable, it would be particularly important to afford special protection to
people targeted on the basis of their sexual orientation under the only other crime of the Rome
121
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Statute considering discrimination: the crime against humanity of persecution. However, this
Article affords no automatic protection and, even if according to some authors it would be
desirable in terms of a human security approach,128 it has been left for the Court to decide if
homosexuals or bisexuals could be protected under the notions of ‘gender’ or ‘other grounds
that are universally recognised as impermissible under international law’.
It should be kept in mind that if the judges of the International Criminal Court recognise at
some point the existence of a crime against humanity of persecution against homosexuals or
bisexuals, it should not be seen as a legitimation of homosexuality but only as a prohibition of
committing the most inhumane acts against this community. It only concerns the interdiction
of criminal acts against people with a different sexual orientation, without in any way laying
down a pro-homosexual legislation.
This is all the more important given that it is largely accepted in modern times that
homosexuality is involuntary. Arguing that this part of the population does not constitute a
group that is stable enough, political or cultural groups were criticised on that basis, is not valid
here, since being homosexual or bisexual is not a choice. More specifically, it has been proven
that genetics determines a substantial part of sexual orientation.129 Going back to the
justification used to adopt the different groups that deserved to be protected under the
definition of genocide in the Genocide Convention; namely ‘cohesiveness, homogeneity,
inevitability of membership, stability and tradition’,130 one can argue that sexual orientation
could fit these criteria, even if some of them are more debatable than others. There is nothing
more random than genetics as it is impossible to make any choice or change about genetic
predispositions. Should such a solid group not benefit from a special protection against
genocide, on the same basis than a ‘national, an ethnical, a racial or a religious’ group? Why
is it less legitimate to be targeted on the basis of sexual orientation than on ‘political, racial,
national, ethnic, cultural, religious or gender’ grounds regarding the crime of persecution?
These questions show an evident lack of protection for people targeted on the basis of their
sexual orientation in the Rome Statute. It appears unfair not to give an automatic protection to
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such a stable group, but it is important to remember that if international criminal law evolves
slowly, it is because it has to represent the opinion of different countries with different cultures
and political systems. It has been a complicated task to adopt the Rome Statute, and in order
to have as many states as possible ratifying it, controversial elements have sometimes been
sacrificed.
This article also demonstrates that some recent developments both in international and
domestic systems show a will to extend these definitions in order to give these people a better
protection. These restricting definitions of genocide and persecution should not be seen as
undermining the quality of the Rome Statute because it is a powerful tool. It is good to
remember that a few decades ago it would have been unthinkable to have an International
Criminal Court with 123 State Parties, and today, in 2018, it is reality. Kofi Annan said in
1997, not long before the establishment of the International Criminal Court, that ‘[t]here can
be no global justice…unless the worst of crimes - crimes against humanity - are subject to the
law’,131 and added that ‘[o]nly then will the innocents of distant wars and conflicts know that
they, too, may sleep under the cover of justice; that they, too, have rights and that those who
violate those rights will be punished’.132
These words remain true today and demonstrate why it is so important to continue to support
the development of international criminal law in order to provide efficient mechanisms against
the worst criminals, instead of focusing too much on the shortcomings of the Rome Statute. Of
course, it does not mean that the issue of sexual orientation should not be included in the Rome
Statute. On the contrary, it is absolutely necessary to ensure them this special recognition in
the Rome Statute, even if it takes time, especially considering the recent violent anti-gay events
taking place in Uganda and elsewhere.
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VOLUNTARY ENVIRONMENTAL AGREEMENTS: A REGULATORY SOLUTION
FOR ACTIVITIES INVOLVING INTEGRATED POLICY CONCERNS
Amy O’Halloran*
A

INTRODUCTION

There has been disenchantment with the performance of the regulatory state achieving
objectives through formal rational law.1 The emergence of the welfare state saw the utilisation
of the law as an instrument for purposive, goal orientated regulation.2 This created a strain on
formal rational law to achieve policy goals to meet societal needs.3 The intersection of the
policy objectives of environmental protection and economic development contributes to this
pressure today.
Public demands for legal environmental protections in the 1960s and 1970s saw regulators
respond with licensing regimes to control certain activities that could impact on environmental
quality standards.4 Licensing regimes are aligned to formal rational law in that they generally
apply universal rules; are hierarchal, and; are directed at particular individuals.5 These typical
features of licensing regimes have led to them being described as command and control
regulation.6 Licensing has been an important mechanism in achieving environmental
objectives in relation to point source pollution; however, it is not easily adaptable to other
economic activities and consumer behaviour.7 Accordingly, goal orientated policy areas such
as environmental protection have seen the emergence of alternative regulatory mechanisms,
such as voluntary environmental agreements, and economic regulatory mechanisms. These
mechanisms are recognised by the European Commission as furthering the implementation of
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the objective of achieving sustainable development in accordance with the principle of
subsidiarity.8 The utilisation of voluntary environmental agreements and economic regulatory
mechanisms may be justified through the concept of shared responsibility which requires the
involvement of all economic players in order to achieve environmental objectives.9
The European Commission views the role of voluntary environmental agreements as a
supplementary tool to legislation rather than an alternative to legislation.10 The Commission
has explained that voluntary environmental agreements should be constructed to allow industry
to determine technical process standards, and that environmental performance targets should
continue be laid down within legislative frameworks. This approach is generally considered
more flexible and cost-effective than traditional environmental licensing regimes.
In accordance with the approach of the Commission, it will be argued that voluntary
environmental agreements are not an alternative to command and control regulation but are a
supplementary regulatory device. It will also be demonstrated that in some circumstances
voluntary environmental agreements can outperform command and control regimes in the
regulation of activities that require the integration of environmental protection with other
policy areas.11 However, it will also be explained that the suitability of employing voluntary
environmental agreements is context dependent.12 For example, voluntary agreements are not
sufficient to regulate hazardous industrial processes.
The use of voluntary environmental agreements has not been widely embraced by Irish
regulators or industry.13 However, the Repak scheme which assists in the implementation of
8
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Ireland’s obligations under the Packaging and Waste Packaging Directive14 demonstrates how
voluntary environmental agreements can effectively supplement a command and control
regime in the transposition of EU environmental legislation. In other countries such as Finland
voluntary environmental agreements have been used to assist in the implementation of energy
efficiency objectives. It will be argued that voluntary environmental agreements are effective
regulatory devices that facilitate the achievement of environmental objectives in integrated
policy areas. Command and control regulation and voluntary environmental agreements will
be compared in respect of a number of regulatory outcomes including: environmental
effectiveness; cost effectiveness; timeline for implementation; accountability, and;
enforcement. The Repak scheme and the parallel command and control registration regime for
the recycling and recovery of packaging waste will be used throughout this article to illustrate
certain contrasts that exist between the two regulatory approaches.
B COMMAND AND CONTROL REGULATION
Command and control regulation generally takes the form of a licensing regime which is
underpinned by the public interest in environmental protection.15 Licensing involves the
imposition of blanket prohibitions on activities unless they are carried out in accordance with
licence conditions. There are strict sanctions imposed for non-compliance and the objective is
to mould social behaviour.16
In EU environmental protection ‘command and control’ rules are generally set out in
framework directives. A flexible approach is adopted towards process standards which are
informed by the concepts of the Best Available Technology Not Exceeding Excessive Cost
(BATNEEC) and the Best Available Techniques (BAT). BATNEEC is an approximation of
the least cost approach, which applies higher standards based on the cost of abatement at
particular facilities.17 BATNEEC ameliorates the cost-ineffectiveness of rigid command and
control by determining licence controls based on the particular risks of activities. BAT is used

14

Directive 94/62/EC of the European Parliament and of the Council 20 December 1994 on packaging and
packaging waste [1994] OJ L365/10.
15
Re Crowley [1964] IR 106 (SC).
16
Carolyn Abbot, ‘Environmental Command Regulation’ in Benjamin J Richardson and Stepan Wood (eds),
Environmental Law for Sustainability (Hart Publishing 2006) 61-64.
17
Chris Hilson, Regulating Pollution (Hart Publishing 2000) 113.
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to set process standards under the Industrial Emissions Directive.18 The BAT standards are
determined following consultation between the Commission, Member States, industry, and
environmental non-governmental organisations.19 This process for standard setting thereby
ensures that industrial standards are set at a level that is economically and technically viable.
However, it has been suggested by some commentators that the environmental policy paradigm
in Ireland has shifted to a technical and industrial management model rather than traditional
legalism.20 However, it should be noted that despite the focus on technical standards public
administrators continue to set technical standards and public resources are used for
enforcement.21
C VOLUNTARY ENVIRONMENTAL AGREEMENTS
Voluntary environmental agreements are flexible regulatory mechanisms that seek to achieve
cost-effective solutions to environmental problems more quickly than command and control
mechanisms. Voluntary environmental agreements seek to promote a proactive response from
industry to address environmental problems.22 In contrast to command and control licensing,
voluntary environmental agreements allow industrial actors to determine the means of
achieving the statutory performance standards.23 By utilising industry knowledge to determine
process standards it is hoped that the negotiation of voluntary environmental agreements could
lead to a better shared understanding of environmental problems.24
Voluntary environmental agreements differ from other forms of corporate social responsibility,
such as unilateral agreements.25 Voluntary environmental agreements operate within
legislative frameworks and are generally backed up by external pressure on industry such as
the threat of legislation.26 In this respect voluntary environmental agreements are not entirely

18

Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial
emissions (integrated pollution prevention and control) [2011] OJ L334/17, art 13.
19
ibid.
20
Flynn (n 13) 138.
21
Kingston (n 5) 130.
22
Commission, ‘Environmental Agreements’ (n 10) 6.
23
ibid 10.
24
ibid 6.
25
See Regulation (EC) No 1221/2009 of the European Parliament and of the Council of 25 November 2009 on
the voluntary participation by organisations in a Community eco-management and audit scheme (EMAS),
repealing Regulation (EC) No 761/2001 and Commission Decisions 2001/681/EC and 2006/193/EC [2009] OJ
L342/1.
26
Commission, ‘Environmental Agreements’ (n 10) 10.
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voluntary. The Commission has stated voluntary environmental agreements are a
supplementary instrument to command and control or economic regulatory mechanisms.27
Accordingly, voluntary environmental agreements require a legislative framework within
which to operate. The rationale being that that an obligatory system is required in order to
capture ‘free riders’,28 to motivate industrial operators to accede to voluntary environmental
agreements and to ensure the effective transposition of EU law.29 Moreover, rights and
obligations for individuals created under directives must be generally applicable so that
individuals are aware of them. As a result legislation may be required in such instances.30
Member States must notify the Commission of any voluntary environmental agreements
together with other national measures to implement EU legislation so that the effectiveness of
transposition can be verified.31 The Commission must be satisfied that the voluntary
environmental agreement does not create a barrier to the free movement of goods under
Articles 34 or 35 of the Treaty on the Functioning of the European Union (TFEU).32 However,
if a voluntary environmental agreement infringes Articles 34 or 35 a breach could be justified
under the ‘rule of reason’ on environmental protection grounds.33 The ‘rule of reason’ provides
additional exceptions to those expressly recognised under Article 36,34 subject to the principle
of proportionality.35 Voluntary environmental agreements must not be used to apply

27

ibid 6; Commission (n 7) [1].
In the context of voluntary environmental agreements, ‘free riders’ are those firms in an industry that decline
to participate in a voluntary environmental agreement but still derive benefits from the agreement because of the
efforts of the participants to the agreement.
29
Commission, ‘Environmental Agreements’ (n 10) 18.
30
Case 29/84 Commission v Germany [1985] ECR 1661 [1].
31
Commission, ‘Environmental Agreements’ (n 10) 15,18-19; Recommendation 96/733/EC of the Commission
of the European Communities of 9 December 1996 concerning Environmental Agreements implementing
Community directives [1996] OJ L333/59 Preamble; See also Case C-347/97 Commission v Belgium [1999] ECR
I-00309 [17].
32
Consolidated Version of the Treaty on the Functioning of the European Union [2012] OJ C326/47; In relation
to Article 34 TFEU, see: Case C-8/74 Dassonville [1974] ECR 837; Case C-302/86 Commission v Denmark
[1988] ECR 4607, and; Case C-379/98 Preussen Elektra [2001] ECR I-02099. In relation to Article 35 TFEU,
see: Case C-172/82 Fabricants raffineurs d’huile de graissage v Inter-Huiles [1983] ECR 555, and; Case C203/96 Dusseldorp [1998] ECR I-04075.
33
Environmental protection was identified as one of the mandatory requirements in Case C-302/86 Commission
v Denmark [1988] ECR 4607 See also Case C-2/90 Commission v Belgium [1992] ECR 4431 where the
CJEUstated that the express justifications enumerated under Article 36 do not include environmental protection.
However, Article 36 does allow expressly allow for the related protection of humans, animals and plants.
34
Case C-120/78 Cassis de Dijon [1979] ECR 649.
35
Proportionality requires that measures address their stated policy objectives, and there must be no less restrictive
means of achieving the objectives.
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discriminatory taxation under an economic regulatory mechanism contrary to Article 10
TFEU.36 Moreover, under Article 4 of the Treaty on European Union, Member States must
refrain from actions that could jeopardise the achievement of EU objectives and this applies to
facilitating cooperation in breach of competition laws.37 The Commission has stated that in
order to ensure legal certainty, specific reference should be made in Directives to the
permissibility of the utilising voluntary environmental agreements for the implementation of
EU objectives.38 Such references in directives should help ensure that voluntary environmental
agreements are used in appropriate contexts by Member States.
Voluntary environmental agreements have been applied in a number of integrated policy
situations where environmental and economic concerns overlap.39 In Finland and Denmark
voluntary environmental agreements have been used in order to meet energy efficiency
objectives.40 In Ireland voluntary environmental agreements have not been favoured by
regulators. However, the Repak scheme demonstrates that in integrated policy areas, a more
flexible regulatory approach that avails of industrial knowledge and cooperation can
outperform command and control regulation in achieving environmental objectives.

36

Case C-213/96 Outokumpu [1998] ECR I-01777.
Case 13/77 Inno v ATAB [1977] ECR 2115; Article 101 TFEU prohibits agreements between undertakings or
associations that may restrict trade between Member States, which have as their object the restriction or distortion
of trade within the internal market. Article 101(3) provides an exemption where agreement infringing Article 101
contributes to the improvement of the production of goods or promotes technical or economic progress, while
allowing consumers a fair share of the benefit. Article 102 TFEU prohibits the abuse of a dominant position
insofar as it is incompatible with the internal market or affects trade between Member States. In Case 6/72
Europemballage Corp v Continental Can Co [1973] ECR 215 it was held that market dominance is identified
where a firm has the power to act independently without considering the actions of competitors.
38
Commission, ‘Environmental Agreements’ (n 10) 18.
39
Organisation for Economic Co-operation and Development, ‘Voluntary Approaches for Environmental Policy
An Assessment’ (2000) <http://www.keepeek.com/Digital-Asset-Management/oecd/environment/voluntaryapproaches-for-environmental-policy_9789264180260-en#.WpQ0DiOcau5#page1> accessed 29 January 2018;
OECD, ‘Voluntary Approaches for Environmental Policy Effectiveness, Efficiency and Usage in Policy Mixes’
(2003)
<http://www.keepeek.com/Digital-Asset-Management/oecd/environment/voluntary-approaches-forenvironmental-policy_9789264101784-en#.WnAXBahl_IU > accessed 29 January 2018.
40
OECD, ‘Voluntary Approaches: Two Danish Cases, The Danish Agreement on Industrial Energy Efficiency,
with Examples from the Paper Sector and the Milk Condensing Sector’ (ENV/EPOC/WPNEP (2002) 13/Final,
2002)
<http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?doclanguage=en&cote=env/epoc/wpnep(2
002)13/final> accessed 29 January 2018; Finnish Energy Efficiency Agreement for Industries (2017–2025)
<http://www.energiatehokkuussopimukset2017-2025.fi/wp-content/uploads/EK-2017-EN.pdf> accessed 1
November 2017.
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D

COMPLIANCE WITH THE PACKAGING AND WASTE PACKAGING
DIRECTIVE

The Repak41 scheme and the parallel command and control regime for the recycling and
recovery of packaging waste operates within the framework laid down in the European Union
(Packaging) Regulations 2014,42 and the Waste Management Act 1996.43 The 2014
Regulations require all producers to segregate waste packaging on their premises for transfer
recovery and recycling processes.44 Additional obligations are placed on ‘major producers’.
‘Major producers’ are operators that sell or supply more than 10 tonnes aggregate waste
packaging in a calendar year and have an annual turnover of greater than €1 million.45 The
2014 Regulations allow ‘major producers’ to comply with their additional obligations through
participation in the Repak scheme46 or alternatively through the local authority registration
regime.47
I

The Repak Scheme

Repak Ltd is a not for profit Irish company that administers a waste packaging recovery and
recycling compliance scheme which facilitates producers of packaging in achieving their
individual and industry targets under the Packaging and Waste Packaging Directive. 48 Repak
operates under an approval granted by the Department for Communications, Climate Action
and the Environment under the 2014 Regulations.49 The current approval is the Repak
Approval 2015 to 2019.50

41

Repak was first granted ministerial approval pursuant to the Waste Management (Packaging) Regulations 1997,
SI 242/1997.
42
European Union (Packaging) Regulations 2014, SI 2014/282.
43
Waste Management Act 1996 part III.
44
Packaging Regulations 2014 (n 42), reg 5. Under s 27 of the Waste Management Act 1996 and reg 4(2) of the
European Union (Packaging) Regulations 2014, a ‘producer’ is a person who in the course of business sells or
supplies packaging material, packaging or packaged products.
45
Packaging Regulations 2014 (n 42), reg 4(3)(a).
46
ibid reg 17; See also Department of Environment, Community and Local Government, ‘Approval for Repak
Limited to act as a packaging compliance scheme under the European Union (Packaging) Regulations, 2014’
(2014) s 4.2 <https://www.repak.ie/wp-content/uploads/2016/03/Scheme-Approval-Final-19-Feb-15.pdf>
accessed 28 October 2017.
47
Packaging Regulations 2014 (n 42) part III.
48
Waste Packaging Directive (n 14).
49
Packaging Regulations 2014 (n 42) reg 19.
50
Department of Environment (n 46).
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The 2014 Regulations exempts firms from the additional producer obligations under the
Regulations where they are members of an approved body such as Repak.51 The scheme
operates on the basis that members contribute to Repak through membership fees which then
subsidise the recovery and recycling of packaging waste by waste management operators
following waste collection. Members are required to comply with the Repak Rules,

52

and

prepare implementation plans for the minimisation of waste packaging.53
Repak Ltd is owned by its 2,111 members54 who elect the Board of Repak.55 However the
policy direction of Repak is controlled by the Department for Communications, Climate Action
and the Environment. 56 The Chairperson and the Chief Executive of Repak are required to
keep the Minister and the Department informed of any matters relating to the performance of
Repak.57 The Repak Approval sets out the success criteria to evaluate the effectiveness of the
scheme.58 The Department may also terminate the Repak Approval in certain specified
circumstances.59 Additionally, Repak must maintain a register of its members,60 and publish
an annual report.61 While Repak does not have enforcement powers under the 2014
Regulations it may revoke a membership for breach of the scheme rules.62
II

Compliance Under the Local Authority Registration Regime

The local authority regime applies a command and control approach which requires producers
to register each premises they operate with the relevant local authority.63 The producers must
51

Packaging Regulations 2014 (n 42) reg 17.
Repak
Limited,
‘Approved
Body
Scheme
Rules’
(2015)
<https://www.repak.ie/wpcontent/uploads/2015/10/Scheme-Rules-Final_Oct-2015.pdf > accessed 28 October 2017.
53
ibid rule 5.4.
54
Repak
Limited,
‘Membership
Adding
Value
Annual
Report
2016’
(2017)
3
<https://repaknew.wpengine.com/wp-content/uploads/2017/10/Repak-AR-2016-Web.pdf> accessed 30 October
2017.
55
ibid 9.
56
Department of Environment (n 46) ss 2 and 18.
57
ibid s 2.
58
ibid s 9. These criteria include the following considerations: that the scheme is administered in accordance with
the Repak Approval; the achievement of the targets under the Repak Approval; member satisfaction; interaction
with members; reductions achieved in direct recycling costs; the level of fees and costs compared to other EU
packaging schemes, and; compliance with the requirements of the Companies Act 2014, the Companies
Registration Office and the Revenue Commissioners.
59
Department of Environment (n 46) s 20.
60
Repak Limited (n 52) rule 4.1.
61
Department of Environment (n 46) ss 3, 5 and 6.
62
Repak Limited (n 52) rule 9.
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Packaging Regulations 2014 (n 42) reg 13.
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arrange for free take-back of waste packaging at their premises.64 They must also ensure that
waste packaging commensurate with the amount they place on the market is recovered or
recycled. This can be difficult as packaging is likely to end up in commercial or household
waste streams, making recovery or recycling more difficult. As a result, producers will
probably need to make arrangements with waste management operators to subsidise the
recycling and recovery of waste packaging material equivalent to the weight of material they
placed on the market.65 As explained below, these costs can be high particularly for small
businesses. Firms are also required to pay annual fees to the local authority, 66 prepare
management plans,67 and submit statistics to local authorities.68 However, the Repak scheme
provides producers of packaging waste with an alternative compliance mechanism under the
2014 Regulation.
E

COMPARISON OF REGULATORY OUTCOMES FOR VOLUNTARY
ENVIRONMENTAL AGREEMENTS AND COMMAND AND CONTROL
REGIMES

The Repak scheme and the local authority registration regime will now be compared to
demonstrate the contrast between command and control and voluntary environmental
agreement regimes. Voluntary environmental agreements and command and control regimes
will also be evaluated generally having regard to the following regulatory outcomes:
environmental effectiveness; cost-effectiveness; timeline for implementation; accountability,
and; compliance and enforcement.
I

Environmental Effectiveness

The environmental effectiveness of voluntary environmental agreements is contingent on the
emergence of a proactive approach by industry to addressing environmental issues. More
ambitious performance targets can be achieved, through affording industrial actors the
64

ibid reg 11(3).
ibid reg 12.
66
ibid reg 14. Self-compliers must pay an annual fee of €15 per tonne of waste packaging placed on the market,
subject to a minimum of €500 and a maximum of €15,000 for each premises they operate.
67
ibid reg 15.
68
Department of Environment, Community and Local Government, ‘Review of the Producer Responsibility
Initiative Model in Ireland Report’ (2014) s 7.6 <https://www.repak.ie/wp-content/uploads/2015/06/PRI-Review_-Main-Report-2014.pdf> accessed 3 November 2017.
65
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flexibility to determine process standards where industry is willing to proactively engage in
solving environmental problems.69 An example of successful industrial engagement is
illustrated in the objectives of the current Repak approval which adopts more ambitious
recovery and recycling targets than under the 2014 Regulations or the Directive. 70 Moreover,
the performance of the Repak scheme over the last twenty years demonstrates that it is capable
of delivering its targets.71 Between 1998 and 2013 the Irish recovery rate of waste packaging
increased from 15% to 88%.72 The target under the Directive was a minimum recovery rate of
60% from 2008 onwards.73 These results placed Ireland as the fourth best performing state in
the EU.74 Ireland achieved a recycling rate of 71% in 2011, while the target under the Directive
was a minimum recycling rate of 55% and a maximum of 80% from 2008 onwards.75 The Irish
recycling rate was one of the best performances in the EU.76 The Irish results were largely due
to the performance of Repak members. However, it should be noted there are a number of other
factors aside from the Repak scheme that could have contributed to Ireland’s performance such
as the introduction of a landfill levy in 2002.77
In contrast to the Repak scheme, the 139 firms registered under the local authority regime in
2011 achieved a recovery rate of just 35.5%. This compares to the 78% recovery rate achieved
by Repak members for the same year.78 The poor performance of firms under the local
authority regime may have resulted from a number of factors such as of a lack of enforcement,
and higher compliance costs for operators. These factors reflect common problems arising
69

Commission (n 7) [8].
Department of Environment (n 46) s 4. This requires Repak to achieve a minimum recovery rate of 75% from
the end of 2016 onwards while the target under article 6(1)(b) of the Waste Packaging Directive and regulation
11(2) of the European Union (Packaging) Regulations 2014 is a 60% recovery rate. The material specific
recycling targets under the Repak scheme are also more ambitious than those provided in the Packaging Directive
article 6(1)(e) and the European Union (Packaging) Regulations 2014 reg 11.
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under command and control regulation, and these matters will be discussed below under
specific headings.
Command and control regulation is however highly effective in managing point source visible
pollution79 and dangerous substances. These types of activities are attended by greater risks of
environmental harm and accordingly strict control of industrial process standards and
performance is required.80 Licensing has been effective in managing risk under the Waste
Directive and the Industrial Emissions Directive. Command and control regimes are also
viewed as the only appropriate means of protecting special areas of biodiversity, endangered
species and habitats.81 However, command and control fails to engender more proactive
approaches from industry. This can be a missed opportunity in some contexts, as a proactive
approach to environmental problems from all actors can be of significant benefit in more
integrated areas of policy, such as product use, agriculture and transportation.82
One of the most significant disadvantages experienced in the operation of voluntary
environmental agreements is the problem of ‘free riders’ who decline to participate in
voluntary environmental agreements. The presence of free riders creates a gap in
environmental protection which renders voluntary environmental agreements unsuitable for
the regulation of environmentally high-risk activities, such as the management of dangerous
substances.
The achievements of the Repak scheme illustrate that voluntary environmental agreements can
be effective in achieving environmental performance targets for lower risk activities such as
the treatment of waste packaging. However, it should be noted that the Producer Responsibility
Initiative (PRI) Review suggested that there may be a significant ‘free rider’ problem under
the 2014 Regulations.83 The possible issue of ‘free riders’ identified by the PRI Review is
mainly an issue in respect of cost-effectiveness and of enforcement.84
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II

Cost-Effectiveness

Cost effectiveness has been identified as a key consideration in the choice of regulatory
mechanism for EU environmental protection.85 Cost-effectiveness is determined by the
marginal abatement cost of reducing one unit of emissions, meaning the lower the abatement
costs the more cost effective the measure.
The Repak membership fees rise commensurately with the placement of packaging on the
market thereby incentivising the minimisation of waste.86 In 2012 the PRI Review found that
waste treatment costs for Repak members was €35.60 per tonne.87 The treatment cost under
the local authority registration regime was not available, but the Review estimated that it cost
small self-compliers €138 per tonne.88 The Review suggested that larger operators could be
able to achieve economies of scale in taking-back packaging at their premises, thereby
lowering their waste management costs.89 Accordingly, it was estimated that the cost for large
operators could be around €19 per tonne under the local authority registration regime.90
The estimated costs set out in the PRI Review do not take into account the added reputational
value that operators may derive through participation in the Repak scheme and access to the
Green Dot trademark.91 Many firms below the ‘major producer’ threshold have opted to join
Repak to demonstrate their environmental credentials.92 The demand for green technology has
created new market opportunities,93 and the exploitation of these can operate as an incentive
to participate in voluntary environmental agreements.94 The reputational value acquired by

97, 98 which suggests that while ‘free rider’ problems may undermine the environmental effectiveness of
voluntary environmental agreements, in some cases ‘free riders’ can potentially be even more disruptive to the
achievement of cost-effectiveness of voluntary environmental agreements.
85
Council Resolution of the 3 December 1992 concerning the relationship between industrial competitiveness
and environmental protection [1992] OJ C331/5 s 15(ii).
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92
PRI Review (n 68) [7.5.3].
93
Council Resolution (n 9).
94
Dawson and Segerson (n 84) 97.

35

(2018) 17 COLR 36

firms can allow for the recoupment of expenditure incurred in implementing pollution
abatement measures, thereby enhancing the cost-effectiveness of voluntary environmental
measures.95 In contrast, command and control regimes do not provide the opportunities for
firms to proactively demonstrate their environmental credentials and thereby access the
attendant benefits.
As noted above, a significant problem in the operation of voluntary environmental agreements
is the issue of ‘free riders’, who by not participating in an agreement, acquire a competitive
advantage over the participants to the agreement. This can undermine both the effectiveness,
and the stability of voluntary environmental agreements.96 The PRI Review suggested that
there may be a significant number of ‘free riders’ operating in breach of the 2014 Regulations.97
The PRI Review explained that changes to the threshold designation for ‘major producers’ in
2007 did not result in the expected increase in Repak membership.98 This suggests that some
producers may be operating outside both the Repak and the local authority regime.
The primary means of addressing the ‘free rider’ problem is increased enforcement and the
threat of stricter regulation. The issue of enforcement will be explained below. However, it is
asserted that despite the possibility of ‘free rider’ problems, the Repak scheme still maintains
a cost advantage over command and control regulation, given that the cost of compliance
through Repak is significantly lower than compliance under the local authority regime,
particularly for small operators. Accordingly, the possible presence of a number of ‘free riders’
has not burdened Repak members to the extent that the scheme is rendered cost-ineffective.
Moreover, as explained above, participants in Repak can also acquire the reputational value
through their Repak memberships thereby recouping losses. Voluntary environmental
agreements can also be cost effective for public authorities through increased compliance by
operators thereby reducing enforcement costs.99 Moreover, as detailed process standards are

Michel Potier, ‘Agreement on the Environment’ (1994) 189 The OECD Observer 10.
Commission, ‘Environmental Agreements’ (n 10) 8; See also Dawson and Segerson (n 84) 98 and PRI Review
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determined by industry, public authorities are also relieved of the burden of drafting licence
conditions.100
In contrast command and control regulation tends not to be as cost-effective as voluntary
environmental agreements. As command and control adopts universal process standards for all
operators it fails to take into account the marginal abatement costs at particular facilities or
locations.101 Where non-dangerous substances can be assimilated to ambient environmental
this can result in cost-ineffectiveness in pollution abatement.102 However, command and
control regulation is necessary to control activities that are attended by a high risk of
environmental harm.103 The risks posed by dangerous substances must be managed regardless
of pollution abatement costs to ensure an acceptable level of environmental protection. As
explained above, the EU has adopted a more flexible approach to command and control
regulation by seeking to reduce consequent financial impacts on operators. Accordingly, EU
industrial process standards are informed by the concepts of BATNEEC and BAT. While the
EU approach ameliorates the financial impact on operators for the regulation of dangerous
substances, it still lacks the flexibility of voluntary environmental agreements which allow
industry knowledge to play a greater role in reducing regulatory compliance costs.
In summary, voluntary environmental agreements provide a more flexible cost-effective option
for the regulation of non-dangerous economic activities and consumer behaviour.104 Voluntary
environmental agreements also provide operators with longer lead-in times for the
commencement of their obligations, thereby enabling them to adjust investment planning
without sustaining significant losses.105 However, voluntary environmental agreements are
vulnerable to being undermined by ‘free riders’. The success of voluntary environmental
agreements is therefore dependent on high levels of participation. While the majority of
industry operators subscribed to the Repak scheme, this may not be possible in all contexts.
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Accordingly, in some cases command and control or economic regulatory mechanisms, may
have to be introduced without supplementation by voluntary environmental agreements.
III

Timeline for Implementation

The Commission has estimated that the average time from Proposal stage to the transposition
and implementation of a command and control directive exceeds four years.106 This period
could be shortened by introducing EU environmental measures through directly applicable
regulations. However, in order to accommodate the diversity among Member States, a looser
framework is usually provided by the use of directives for the implementation of EU
environmental regulation.
Voluntary environmental agreements allow for the determination of process standards by
industry, thereby avoiding protracted discussions on process standards at Member State level.
This facilitates the transposition of directives in a faster timeframe and results in the quicker
realisation of environmental objectives.107 The determination of process standards by industry
may be particularly advantageous in areas where the regulator may be at a knowledge
disadvantage relative to industry. This knowledge differential may be particularly likely to
occur in new policy areas such as climate mitigation, which have not previously been
controlled by regulation.108 The use of voluntary environmental agreements also facilitates the
amendment of environmental objectives and permissions more easily than some command and
control regimes. Under the Repak scheme, the Department retains control of policy thereby
allowing for revisions in accordance with the Repak Approval.109 This flexibility allows the
regulator to respond to emerging issues or scientific advance without legislative enactment.
There are difficulties that can arise in relation to the transposition and implementation of EU
law by voluntary environmental agreements. The initiation of the legislative process will be
delayed where negotiations for voluntary environmental agreements are unsuccessful.110 There
is also a possibility that a Member State might miss the timeline for the transposition of a
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directive if negotiations break down at a late stage.111 It has also been suggested that industry
might use negotiations as a tactic to delay regulation. Kingston and others cite the example of
the agreement with the EU car industry to reduce vehicle emissions to avoid regulation. The
performance of industry was not satisfactory, and the EU eventually chose to regulate
emissions for passenger cars in 2010.112 In order to avoid regulatory delays, the Commission
has stated that negotiations for voluntary environmental agreements require clearly defined
objectives.113
In summary, the use of voluntary environmental agreements should generally lead to the
quicker transposition of EU environmental law and the faster realisation of environmental
objectives. As industrial process standards are to be determined by industry, the negotiations
for voluntary environmental agreements are likely to be solely focused on broader industrial
performance standards. This should obviate contentious discussions in relation to the technical
process standards. However, it should be noted that the success of negotiations is dependent
on a committed attitude from industry in relation to addressing environmental problems.
IV

Accountability

Environmental groups have expressed scepticism in relation to the accountability of voluntary
environmental agreements.114 Macrory suggests that such concerns have tended to foster a
regulatory preference for command and control, which has the legitimacy of legislative
procedure. 115
However, public participation procedures under command and control licensing may not
compare as favourably with voluntary environmental agreements as some commentators
assume.116 Command and control regulation focuses on both process standards and
environmental objectives. Accordingly, it has been suggested that very few people have the
technical knowledge to understand the full complexity of technical process standards.117
Commission, ‘Environmental Agreements’ (n 10) 18.
Kingston (n 5) 144.
113
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114
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Sunstein has suggested that focusing on environmental objectives as opposed to technical
standards enhances democratic accountability by reducing the influence of particular interest
groups that may argue for particular technical means.118 The focus on objectives therefore
presents questions more amenable to public discourse,119 as general questions are not as easily
turned to the advantage of interest groups.120 An effect of utilising voluntary environmental
agreements is that detailed process standards are determined by industry and the focus of
accountability is switched to environmental objectives, thereby clarifying the trade-offs
between environmental and other values that can arise in policy making. 121 Accordingly, in
some circumstances, it could be argued that by focusing on the achievement of environmental
objectives, the success of voluntary environmental agreements can be more easily evaluated,
thereby enhancing accountability.
In order to address accountability concerns around voluntary environmental agreements, the
Commission issued a Communication in 1996.122 The Communication set out guidelines for
ensuring effectiveness, credibility and transparency in voluntary environmental agreements.123
The Communication states that agreements should include inter alia: consultation with all
interested stakeholders;124 that agreements should be in binding contractual form; that
obligations should be stated clearly, and; that industry targets should be quantifiable rather
than expressed in ‘best efforts’ clauses.125
The Repak scheme is overseen and is accountable to the Department of Communications,
Climate Action and Environment.126 Repak executives are required to keep the Minister and
Department informed of any issues that arise relating to the performance of Repak, 127 and
audited accounts must be submitted. 128 Moreover, in order to ensure that membership fees are
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calculated correctly, accounts must be maintained and available for inspection for a minimum
period of seven years. 129 To ensure public transparency, the Repak approval and rules have
been published, and a public register of members is maintained.130 Repak is also required to
publish an annual report,131 and this must include details of interactions with its members.132
Repak is also required to publish all information pertaining to the requirements of the Aarhus
Convention on its website.133 Moreover, the Department may refer third party requests for
information to Repak pursuant to the Repak approval.134
The effectiveness of the Repak scheme can be evaluated through the success criteria set out in
the Repak Approval.135 The Department may also terminate the scheme in prescribed
circumstances.136 In 2011 the PRI Review stated that Repak has been complying with the
conditions of the Ministerial approval and that there were no issues regarding the achievement
of targets or the auditing of accounts.137
However, it should be noted that not all voluntary environmental agreements have been
successful. Some voluntary environmental agreements have resulted in a ‘business as usual’
scenario with little consequent improvement in environmental standards.138 There are limited
effective remedies for third parties under contract law and administrative or judicial review
could be difficult.139 Accordingly, it is necessary that voluntary environmental agreements are
constructed to include accountability and oversight mechanisms to address any difficulties that
might emerge in the performance of agreements. It is asserted that the accountability
safeguards provided in the Repak Approval ensure that the scheme is implemented effectively,
transparently and in accordance with the policy objectives.
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V

Compliance and Enforcement

Enforcement measures provide a strong incentive to encourage regulatory compliance.140 As a
result effective enforcement can be a key contributory element in ensuring the achievement of
regulatory objectives. The 2014 Regulations lay down sanctions including fines and
imprisonment for offences committed under the Regulations.141 Prosecutions can be taken by
the relevant local authority or the EPA.142 There were around 50 prosecutions taken for breach
of packaging regulations between 1997 and 2010.143 While Repak does not have enforcement
powers under the 2014 Regulations, it does assist enforcement by local authorities and the
EPA. Repak also took part in two enforcement cooperation pilot programmes that were
undertaken in 2016 which targeted non-compliers. These programmes resulted in compliance
by an additional 49 companies.144
Command and control regimes tend to incur high enforcement costs for public authorities
thereby resulting in less rigorous enforcement.145 In 2016 the EPA in Ireland took just 17
prosecutions across all regulated areas,146 and the low level of prosecutions by the EPA was
noted in the EPA Review in 2011.147 As strict universal standards are only reliable to the extent
that they are enforced, command and control regulation has been described as the ‘Achilles
heel’ of EU environmental regulation.148
While Repak cannot impose fines on members it can take effective action for breach of the
Repak rules. This can include the revocation of membership which can operate as a significant
deterrent for small operators given the large cost differential between compliance under Repak
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and the local authority regime.149 Moreover, in order to penalise non-compliance, Repak
operates a back fees policy whereby any major producer that applies to become a member will
be liable for the previous year’s fees unless they can demonstrate that they were not a major
producer at the time or that they were self-compliant.150 Accordingly, the financial
consequences of a membership revocation or liability for back fees could in some cases be
greater than those on conviction for an offence.
The Commission has suggested that where an industry is committed to an agreement, a higher
standard of performance is likely to be achieved.151 While the success of Repak in achieving
its targets would support this assertion, voluntary environmental agreements have not been
widely used in Ireland. The possible application of voluntary environmental agreements in
Ireland to areas to activities beyond the management of waste packaging will now be explored.
This discussion will include an analysis of Finnish Energy Efficiency Agreement and how that
agreement compares to the Repak Scheme in terms of accountability and governance.
F

APPLICATION OF VOLUNTARY ENVIRONMENTAL AGREEMENTS

The Seventh Environmental Action Programme states that an appropriate mix of policy
instruments including voluntary environmental agreements is required to respond to present
and emerging environmental challenges such as climate change policy and sustainable
development objectives.152 These challenges engage the integration principle under Article 11
TFEU which requires the integration of environmental issues and other policy areas.153
Accordingly, voluntary environmental agreements through their capacity to coordinate
objectives such as industrial competitiveness and ambitious environmental objectives present
a particularly attractive supplement to regulatory frameworks in the EU.
A voluntary environmental agreement that adopts a similar governance structure to the Repak
scheme in the area of energy efficiency is the Finnish Energy Efficiency Agreement for
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Industries (2017–2025).154 This is a multi-industry agreement that supplements a command
and control regime.155 It is intended to provide a flexible method of achieving Finland’s energy
efficiencies targets under article 7 of the Energy Efficiency Directive without impacting
adversely on competitiveness.156 This voluntary agreement provides incentives in the form of
subsidies that can be granted on the basis of compliance with action plans set out under the
agreement.157
Similar to the Repak scheme, the members of the Finnish Energy Efficiency Agreement have
a supervisory role in the administration of the agreement through the Management Group
which is composed of representatives from each party to the agreement.158 The State also plays
an important governance role through its appointment of the chairperson of the Management
Group and a maximum of two members to represent the Government.159 The Management
Group monitors the progress of target achievement under the agreement,160 and it can expel
members for failing to fulfil their obligations.161 The agreement is subject to governmental
approval and oversight, and the Ministry can terminate the agreement if the operating
environment has fundamentally changed or it does not seem like the targets will be met.162
The Finnish Energy Efficiency Scheme demonstrates how a governance structure similar to
the Repak scheme might be adapted to meet targets set out in the Irish National Mitigation
Plan for climate change.163 The National Mitigation Plan sets out actions and possible
proposals to facilitate Ireland’s transition to a low carbon, climate resilient and
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environmentally sustainable economy in accordance with the Climate Action and Low Carbon
Development Act 2015 and Ireland’s international obligations.164 The achievement of Ireland’s
climate change targets will require a society wide effort.165 This will involve the integration of
environmental and economic policy areas which could be facilitated through the use of
voluntary environmental agreements.
G

CONCLUSION

The Repak scheme demonstrates that voluntary environmental agreements can provide an
effective implementation tool for achieving performance orientated regulation for pollution
abatement, through supplementing a command and control regulatory framework. However, it
should be noted that voluntary environmental agreements require a transparent and accountable
governance structure and policy oversight to ensure certainty, effectiveness and accountability
in the administration of agreements. It is asserted that the Repak scheme and the Finnish
Energy Efficiency Agreement provide appropriate governance models for effective voluntary
environmental agreements.
Command and control regulation continues to be the backbone of EU environmental
regulation.166 As noted by the Commission, the threat of more stringent command and control
regulation is a necessary motivation to incentivise industry participation in voluntary
environmental agreements. Command and control regulation is also the only appropriate
instrument to regulate high risk areas of environmental concern which require a high level of
protection and certainty. While command and control regimes are effective at managing risk
for the purpose of environmental protection, they are not adept at facilitating the identification
of innovative solutions in integrated policy areas involving a range of economic actors.167
Moreover, unless public authorities have the capacity to commit sufficient resources to the
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enforcement of command and control regulation, licensing standards may not be effective at
ensuring the required standard of environmental protection is attained.
In contrast, voluntary environmental agreements can provide a less hierarchal regulatory
response to command and control regulation by allowing industry to identify cost-effective
process standards. This regulatory flexibility facilitates better investment planning for industry
and also leads to derived benefits from the added reputational value associated with voluntary
participation in regulatory agreements. Voluntary environmental agreements can also exploit
industrial knowledge that could assist in addressing environmental problems in new policy
areas. The Repak scheme demonstrates how industry, through the vehicle of a voluntary
environmental agreement can play a proactive role in achieving environmental objectives.
Moreover, the Finnish Energy Efficiency Scheme shows how a similar voluntary
environmental agreement model can be applied to pursue energy efficiency objectives.
Emerging environmental challenges such as climate change mitigation require a broad societal
response. This will involve the expansion of environmental regulation into new policy areas
not previously subject to regulation. Voluntary environmental agreements operating within a
legislative framework can provide a more effective regulatory response to address these
challenges than traditional command and control regulation. However, it is likely that
voluntary environmental agreements will continue to operate within a legislative framework
in order to control the issue of ‘free riders’ and ensure accountable governance.
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RÉFÉRENDUM ET DÉMOCRATIE AU 21E SIÈCLE : UNE REMISE EN CAUSE
Paul Carey*
A

L’INTRODUCTION

Après la réalisation choquante du ‘Brexit’ en juin 2016, la portée et la nécessité des
référendums a fait l’objet d’un examen attentif par des politologues et des juristes partout dans
le monde. Cet évènement a montré l’impact sérieux et réel qui peut émaner du phénomène du
référendum. Cependant, le référendum peut aussi donner lieu à des changements politiques qui
sont largement considérés de façon positive, comme le référendum français en 2000 qui a
introduit le quinquennat, et peut voire entraîner un élargissement des droits de l’homme,
comme la réussite du référendum sur le mariage pour tous en Irlande en 2015.1 Autrement dit,
le référendum n’était qu’un mécanisme réservé pour susciter un changement constitutionnel
capital qui avait pour ambition de protéger contre une modification constitutionnelle
irréversible. De nos jours, la portée du référendum va bien au-delà d’une sauvegarde
constitutionnelle.2 Il est vu comme un véritable véhicule de changement social. Cela se
démontre, par exemple, par les campagnes actuelles des deux côtés du débat qui encercle le
référendum sur le droit à l’avortement qui aura lieu en mai 2018. Ceci étant dit, on peut citer
plusieurs exemples d’où le référendum était une barrière au changement social – notamment
en Suisse, où le droit de vote sur le plan fédéral n’était accordé aux femmes jusqu’en 1971 à
cause de l’échec de plusieurs référendums sur le suffrage féminin pendant le vingtième siècle.3
Cependant, comme nous voyons fréquemment dans les domaines du droit et de la science
politique, la théorie et la pratique de l’interaction entre les référendums et la démocratie sont
très différentes. Cet article entreprend de remettre la notion du référendum comme mécanisme
essentiel de la démocratie en question.

* Senior Sophister LLB (ling franc) (Candidate), Trinity College Dublin. The author would like to thank Gavin
Radford for his helpful comments and suggestions on an earlier draft of this article and the Editorial Board for
their contributions.
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Matt Qvortrup, Referendums Around the World (Palgrave Macmillan 2014) 14.
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Le référendum est un outil par lequel le peuple d’un pays peut se prononcer en faveur ou contre
une mesure proposée soit par les gouvernants d’un pays, soit par une initiative populaire. Le
concept du référendum est souvent lié à celui de la souveraineté populaire, et est considéré,
ainsi que les élections au suffrage universel direct, d’être l’un des moyens que possède le
peuple pour exercer sa souveraineté. Le référendum est un processus pour légitimer les actions
ou les propositions du gouvernement – en théorie, les questions les plus importantes de l’état
sont présentées aux citoyens qui peuvent ainsi démontrer leur soutien ou leur objection.
L’approbation du peuple d’une nation est considérée le moyen le plus légitime d’engendrer un
changement crucial dans un pays (comme, par exemple, l’adhérence à l’Union Européenne ou
la légalisation du divorce) et peut éviter des contestations juridiques à l’avenir. Cependant, il
est avancé dans cet article que le référendum est aussi utilisé par certains gouvernants afin
d’éviter le manque d’appui populaire qui suivrait une réforme législative impopulaire, ou
même de recueillir des votes avant une élection. De plus, la plupart de référendums n’offrent
que deux options, généralement ‘oui’ ou ‘non’,4 qui, quoique pratique, limitent le pouvoir du
peuple de donner leur point de vue sur un enjeu particulier. Par exemple, le référendum
irlandais de 2013 sur l’abolition du Sénat n’offrait que deux options – son anéantissement ou
la maintenance du statu quo – tandis qu’il y avait un appel large pour une troisième option qu’il
soit réformé.5
Le mot ‘référendum’ est largement devenu aujourd’hui synonyme de l’idée de ‘démocratie’,
mais le concept et la portée du référendum varient considérablement d’un pays à un autre.
Comme Ranney l’explique, les référendums ont été utilisés sous des régimes autoritaires, se
référant au fait que Hitler en a organisé un pour chercher le soutien du peuple pour
l’élargissement de ses pouvoirs et son instauration comme Führer (bien que le seul choix sur
le bulletin de vote soit de l’approuver) et d’autres souverains autoritaires, comme Mussolini et
Saddam Hussein, s’en sont servi pour justifier leur pouvoir en montrant que le peuple lui

Le référendum suédois sur le nucléaire est une exception – ici, trois propositions différentes étaient présentées
au peuple. Voir: ‘Swedish Nuclear Power Policy: A Compilation of Public Record Material’ (University of
Goteborg 2003) <https://som.gu.se/digitalAssets/1275/1275060_2008_swedish_nuclear_power_policy.pdf>
visité le 3 mars 2018.
5
Harry McGee, ‘Ten Reasons Voters Rejected the Abolition of the Seanad’ (The Irish Times, le 6 octobre 2013)
<https://www.irishtimes.com/news/politics/ten-reasons-voters-rejected-the-abolition-of-the-seanad-1.1551909>
visité le 3 mars 2018.
4
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soutien.6 Au cas de pays non-démocratiques, les référendums sont traditionnellement des
mécanismes pour renforcer le pouvoir d’un Président sous couvert de ‘la démocratie’ - on a vu
souvent cette pratique aux pays de l’Afrique, mais aussi en Biélorussie, et en certains pays
dans l’Asie et l’Amérique du Sud.7 A maintes reprises, les référendums effectués dans ces
régimes n’offrent qu’un seul choix sur le bulletin de vote (soutenant ce que veut le dirigeant
totalitaire) et il existe d’exemples où l’on affirme que plus de 98% du peuple le soutien.8 Pour
fournir un exemple récent, certains critiques ont remarqué que les deux choix offerts dans le
référendum de 2014 en Crimée avaient pour résultat une séparation de l’Ukraine. 9 Mais, bien
que toutes ces pratiques soient couvertes par l’idée de ‘référendum’ cet article ne va se
concentrer qu’aux pays qui sont dotés d’un régime ‘démocratique’ dans son analyse.
Les référendums sont présentés comme l’outil politique qui incarne la démocratie, et le siècle
actuel marque l’époque où les pays qui y ont recours sont plus nombreux que jamais, mais
comme nous allons voir en étudiant quelques référendums qui ont eu lieu pendant ce siècle, le
gouvernement d’un pays peut choisir de faire très peu d’attention – voire n’aucune attention
du tout – aux résultats des référendums, et leur portée est rarement limitée à la question qu’ils
posent non plus. Même aux pays démocratiques qui proclament l’importance des référendums,
il faut poser la question : les référendums sont-ils respectés comme la déclaration de la volonté
du peuple ou ne sont-ils traités que comme des ‘recommandations’ ? C’est pourquoi il convient
de démontrer que, en dépit d’une augmentation mondiale de la fréquence des référendums
pendant le 21e siècle, ça fait souvent que les résultats qui en émanent ne sont pas respectés.
Nous allons essayer de répondre à cette problématique en analysant primairement l’expérience
française, mais aussi en se penchant sur l’expérience des autres pays. D’abord, nous allons
étudier la place du référendum depuis le début du 21e siècle, examinant l’objet des référendums
et leur fréquence élevée qui est vue partout dans le monde démocratique. Puis nous allons
analyser pourquoi l’utilisation des référendums est à la hausse, en questionnant si cela peut
Austin Ranney, ‘Référendum et Démocratie’ (1996) 77 Pouvoirs : Revue Française d’Etudes Constitutionnelles
et Politiques 77.
7
Qvortrup (n 2) 248.
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être attribué à un respect croissant de la démocratie directe, et puis si la popularité des
référendums continuera. Dans un deuxième temps, nous allons remettre en question l’idée que
les opinions exprimées aux référendums sont absolues et doivent être suivies par les
gouvernants d’un pays en cause. Nous allons examiner certains exemples d’où la volonté
exprimée par voie de référendum n’a pas été respectée, en France et à l’étranger, et puis nous
allons réfléchir à deux aspects de la réalité des référendums qui menacent leur intégrité : leur
utilisation comme un vote protestataire contre le gouvernement du jour et la relation entre le
populisme et les référendums.
B

LE RÉFÉRENDUM AU 21E SIÈCLE : UN ÉLÉMENT ESSENTIEL DE LA
DÉMOCRATIE MODERNE

L’idée de consulter le peuple sur des questions politiques importantes date de l’époque romaine
et a été développée beaucoup à travers les âges.10 Aujourd’hui, les référendums sont largement
utilisés dans les pays démocratiques mais chaque pays a sa propre procédure et processus. Il
faut analyser les tendances référendaires de nos jours avant de s’interroger sur le lien entre cela
et la démocratie directe, et si leur utilisation large persévéra.
I

La Pratique Du Référendum Aujourd’hui

Peut-être à cause d’une méfiance de la capacité intellectuelle du peuple, le référendum était
peu utilisé pendant très longtemps, mais leur fréquence a augmenté beaucoup ces dernières
années. Il faut tout d’abord étudier la portée large de l’objet des référendums au 21e siècle,
avant d’examiner le développement de leur usage.
(a)

Les Diverses Fonctions et Formes du Référendum

De nos jours, la plupart de pays ‘démocratiques’ sont dotés d’une procédure de référendum.
D’habitude, le référendum émane des institutions de l’état - peu de pays en Europe prévoient
un référendum par initiative populaire (avec la Suisse et, sous une forme abrogative, l’Italie
étant les exceptions).11 Il existe aussi des pays où la consultation du peuple peut être obligatoire

Frank Frost Abbott, ‘The Referendum and the Recall Amongst the Ancient Romans’ (1915) 23(1) The Sewanee
Review 84.
11
Hugues Portelli, ‘Le Référendum a-t-il Un Avenir en France’ (2000) 8 Études 173, 174.
10
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dans certaines circonstances (comme en Danemark, en Irlande et en Suisse).12 Les raisons pour
lesquelles les gouvernants peuvent exiger qu’un référendum soit présenté au peuple sont
nombreuses. Butler et Ranney identifient quatre genres d’enjeux qui donnent lieu à un
référendum : (i) des questions constitutionnelles (attendu que la constitution se situe au sommet
de la hiérarchie des normes au sein d’un état de droit, il faut que le peuple approuve son
instauration et, selon les procédures stipulées dans le texte, approuve toute révision à la
Constitution afin d’assurer la légitimité) ; (ii) des questions territoriales (les gouvernants
consultent souvent le peuple sur les modifications de frontières, la décentralisation et
l’autodétermination) ; (iii) des questions morales (l’objet des référendums peut être des enjeux
de la politique sociale, comme la légalisation du mariage pour tous, de l’avortement ou du
divorce) ; (iv) d’autres questions (les auteurs notent que l’objet des référendums, surtout
lorsqu’ils sont provoqués par une initiative populaire, peut varier beaucoup, allant des
questions sur l’impôt foncier et la régulation de la circulation à l’adoption de ‘l’heure d’été’).13
Le déroulement des référendums varie considérablement d’un pays à un autre. La procédure
du référendum en France est unique et ne se ressemble pas du tout à aucun autre pays
démocratique. Sous la Cinquième République, le référendum a fait l’objet de plusieurs débats
sur la démocratie, et a suscité de controverses, notamment ces dernières années. L’histoire
constitutionnelle de la France montre une hostilité envers les référendums, émanant d’une
préférence pour le concept de souveraineté nationale, et le régime représentatif qu’il implique,
pendant la période révolutionnaire.14 En dépit de cela, Qvortrup remarque que la Révolution
Française marque le premier exemple d’où le référendum est utilisé ‘de façon sérieuse’, mais
que leur légitimité a été sapée par la façon dont Napoléon s’en est servi.15 Pendant la troisième
République, il n’y avait aucun recours à un référendum, ni national ni local, en raison du fait
qu’un pur régime représentatif était mis en œuvre. Cela a changé avec l’instauration de la
Cinquième République. Il existe maintenant trois types de référendum prévus par les articles
11, 89 et 88-5. L’objet primaire des référendums français est la modification de la Constitution.

Conseil de l’Europe, ‘Le Référendum en Europe – Analyse des Règles Juridiques des États Européens’ (Étude
noo 287/2004) 6 <http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2005)034-f>
visité le 3 mars 2018.
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David Butler et Austin Ranney, Referendums Around the World: The Growing Use of Direct Democracy (AEI
Press 1994) 2-3.
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Pierre Esplugas et autres, Droit Constitutionnel (Ellipses 2010) 358.
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(b)

Une Utilisation Croissante au 21e Siècle

Pendant chaque décennie du 20e siècle (et surtout depuis les années 1970), l’utilisation du
référendum a augmenté et cette tendance s’est poursuivie au siècle actuel.16 Tierney déclare
que ‘l’utilisation des référendums autour du monde a proliféré au cours des trente dernières
années’.17 Ce qui est plus important que le nombre de référendums, pourtant, est le taux de
participation. Leduc note que le taux de participation aux référendums est généralement
inférieur à celui des élections nationales, mais que ce taux peut fluctuer considérablement
dépendant de la question qu’il pose. Normalement une forte participation électorale signifie
que l’électorat considère que la question est importante, et les référendums ont la portée
d’attirer une participation plus large et un degré d’engagement sociale plus élevé. 18 Un bon
exemple de ce phénomène se trouve dans le référendum irlandais sur le mariage pour tous, qui
a connu un taux de participation de 60.5%, le plus élevé en 20 ans, un chiffre qui se contraste
beaucoup avec celui du premier référendum sur le Traité de Nice, qui a eu un taux de
participation de 35%. Ce référendum a vu aussi un haut niveau d’engagement parmi les jeunes,
ce qui est salué comme l’une des raisons principales du succès du référendum. 19 Cette
augmentation du nombre de référendums à l’échelle mondiale a mené à une situation où
plusieurs pays en organisent un annuellement ou même plus fréquemment.
II

Le Rapport Entre La Confiance Renforcée Aux Référendums Dans Le 21 e Siècle
Et Le Concept De La ‘Démocratie’

Même aux états qui ne sont pas traditionnellement très ouverts à l’idée de la démocratie directe
(comme le Royaume Unis, le Danemark et le Canada), les référendums deviennent de plus en

16
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plus courants et de pressions considérables s’exercent sur les gouvernants de consulter le
peuple directement par référendum.20 Il faut se demander si cela marque un mouvement global
envers la démocratie directe ou si le référendum est simplement considéré comme un moyen
de légitimer les actions du gouvernement et, en plus, quoi que soit la raison de cette
augmentation, si l’utilisation des référendums rend les états plus démocratiques et si leur
fréquence continuera de croître.
(a)

Une Ferveur Renouvelée pour la Démocratie Directe ?

Pour plusieurs, la démocratie directe a toujours semblé un concept idéaliste est peu pratique,
mais le fait que les référendums sont à la hausse implique une confiance renouvelée au principe
que les citoyens d’un état devraient pouvoir participer directement dans sa gouvernance.21
Manin décrit bien cette idée de la démocratie directe :
À la différence de ce qui se passe dans la démocratie représentative, nulle
méditation ne s’y interpose entre la source de l’autorité légitime et son point
d’application. La notion ne fait intervenir qu’un seul principe, celui du pouvoir
populaire, échappant ainsi aux problèmes qu’engendre sa combinaison avec
d’autres, comme, par exemple, dans les notions de démocratie constitutionnelle ou
libérale.22
Le référendum est un aspect central de la démocratie directe, donc est-ce que le monde
occidental s’oriente vers un modèle plutôt direct ? Il est avancé que, bien qu’elle puisse avoir
pour effet de donner plus de pouvoir au peuple, la raison pour l’augmentation est liée à une
méfiance croissante à l’égard de la notion de la démocratie représentative. Pendant le
vingtième siècle, le système traditionnel de la représentation n’a pas permis suffisamment au
peuple ni de participer à la gouvernance de leur pays ni de faire entendre leur voix.
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On pourrait voir le référendum comme un outil utilisé par le gouvernement de donner
l’impression au peuple qu’il participe directement, mais en réalité il ne soumettre une question
au référendum que quand il lui convient. Craig, Kreppel et Kane notent l’assertion que la
hausse des référendums n’est pas due à une affinité accrue pour la démocratie directe, mais à
un ‘faux populisme dans lequel des groupes d’intérêts et des ‘‘entrepreneurs politiques’’ ont
découvert un nouveau moyen d’accès politique et ont développé les outils et les stratégies
requises pour manipuler l’action politique populaire à leur avantage personnel.’23 Les auteurs
trouvent que cette explication pour l’abondance récente des référendums n’est pas sans
fondement – bien que les sondages annoncent que le peuple soutient l’idée de la démocratie
directe sans réserve, en réalité l’enthousiasme n’est pas sincère. Leur recherche suggère que le
nombre de référendums est plus lié aux habilités des politiciens de transformer l’humeur du
publique en activité électorale que d’un désir général d’impliquer les citoyens directement au
processus législatif. 24 Il est donc avancé que le nombre de référendums ne peut pas être attribué
à une croyance renouvelée en démocratie directe, mais largement parce que les référendums
servent souvent l’intérêt des politiciens.
(b)

Le Taux de Référendums Croissant, est-il Propice à la Démocratie et Continuerat-il à Augmenter ?

Au vu de l’utilisation récente des référendums, l’opinion publique et politique est mitigée
concernant la question de si la notion du référendum est une bonne chose pour la démocratie.
D’une part, on pourrait dire que les référendums permettent de consulter les citoyens sur les
questions les plus importantes au sein de l’état, mais d’autre part on pourrait faire l’argument
que beaucoup de gouvernants ne considèrent le référendum que comme un moyen d’éviter les
questions difficiles et de donner l’illusion que le peuple joue un rôle essentiel dans l’état. Morel
fait valoir que l’enthousiasme croissante pour les référendums cessera bientôt :
Il paraît peu probable que l’utilisation des référendums à l’initiative du
gouvernement s’intensifiera parce que cette tendance ne semble pas d’être dans
l’intérêt des gouvernements du monde : le fait qu’un gouvernement lance un
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référendum ne veut pas dire qu’il pourra contrôler ni son résultat ni ses effets,
quelque chose qui dissuaderait n’importe quel gouvernement de poursuivre cette
voie.25
En dépit des nombreux référendums qui ont eu lieu depuis cette remarque, elle reste encore
vraie aujourd’hui – le référendum est devenu très incertain et il est clair que le peuple ne
soutiendra toujours ce qui le gouvernement lui préconise. Les années récentes ont montré que
les référendums peuvent mener à des conséquences inattendues par, et importunes pour, le
gouvernement du jour. Ceci étant dit, les citoyens des pays démocratiques sont devenus
habitués à s’exprimer par voie de référendum sur les questions les plus importantes, et il est
suggéré que la renonciation à cette pratique semblerait comme un retour en arrière pour la
démocratie. En plus, la légitimité qu’un référendum donne à une question ne pourrait pas être
remplacé par un autre moyen politique – cela se montre bien dans l’exemple du mariage pour
tous. Pendant sa campagne, Donald Trump a promis de choisir des juges conservateurs pour la
Cour Suprême qui renverseraient la jurisprudence légalisant le mariage pour tous partout dans
les États Unis.26 Si cela avait été décidé par voie de référendum, comme en Irlande, il faudrait
consulter le peuple encore une fois. Le référendum assure que de telles décisions sont protégés
contre un changement dans le système judiciaire, sans rendant toute décision complétement
figée. Qvortrup avance que ‘le nombre de référendums a augmenté et de plus en plus de
dirigeants politiques ont épousé les principes – mais pas toujours la pratique – de la
souveraineté populaire et la démocratie. Il est une prévision sûre que le taux de référendums
partout dans le monde va continuer à croitre.’27 Bien que, comme nous allons voir, les
référendums ne soient pas aussi démocratiques qu’ils le paraissent, le concept s’imbrique trop
avec celui de la démocratie pour qu’un état qui s’en est servi pendant longtemps puisse cesser
complètement de consulter le peuple par référendum sur les questions les plus profondes.
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C

LES RÉFÉRENDUMS AU 21E SIÈCLE : UNE ILLUSION DE LA
DÉMOCRATIE ?

En cela, nous voyons la réalisation actuelle des référendums, mais il faut poser la question de
leur efficacité et si, en pratique, le référendum permet au peuple d’exercer sa souveraineté et
de participer directement à la gouvernance de son état. Il y a certains politologues qui se
méfient non seulement du concept du référendum, mais aussi de celui de la démocratie directe
elle-même. Ranney résume les pensées principales de ces théoriciens :
Pour eux, l’idéal de la démocratie n’a de sens que dans une communauté assez
petite pour que tous les citoyens puissent se rencontrer directement… Dans l’état
nation moderne, il est non seulement impossible aux citoyens de se rencontrer
directement au sein d’assemblées, mais, dans la mesure où l’esclavage a été aboli,
il n’est possible qu’à une poignée des personnes de s’intéresser à la politique à
plein temps. En conséquence, affirmer que la participation de tous les citoyens à
toutes les décisions politiques est une condition nécessaire à la démocratie revient
simplement à faire de la démocratie un régime inadapté au gouvernement des
nations modernes.28
Tandis que cet article n’a pas pour but de remettre en cause la notion de la démocratie directe,
il pose la question de si les référendums remplissent vraiment leur fonction d’un moyen pour
le peuple d’intervenir dans la gouvernance de leur pays. Les facteurs qui provoquent un
référendum ne sont pas toujours de bonne foi : on voit que certains politiciens promettent de
provoquer un référendum dans l’espoir qu’ils seront élus (comme le parti conservateur
britannique et le Brexit)29 et d’autres qui en provoquent un afin d’augmenter la possibilité
qu’ils seront réélus (comme le parti travailliste irlandais et le vote sur le mariage pour tous)
mais les conséquences néfastes des référendums récents remettront éventuellement cette
pratique en cause.
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I

Les Vœux Du Peuple, Sont-Ils Vraiment Respectés ?

Le référendum est désigné comme un outil par lequel le peuple démontre son soutien ou son
opposition à une proposition, et en théorie le résultat de cette consultation au peuple devrait
être final. Mais, comme nous allons voir, ce n’est pas toujours le cas. Il faut se rappeler que
l’organisation constitutionnelle est différente dans chaque pays, et donc le déroulement et la
portée du référendum ne sont pas constantes. Ceci étant dit, le fait que le peuple est invité à
délibérer sur une proposition implique que les gouvernants devraient tenir compte de leur
décision en tout temps. En Europe, on peut citer plusieurs exemples d’où il paraît que la volonté
dite suprême du peuple n’était pas respectée. Les exemples sont trop nombreux pour que l’on
puisse toutes les aborder, donc il faut examiner les plus pertinents. Nous allons, dans un
premier temps, analyser l’exemple français du référendum sur une ‘Constitution Européenne’.
Puis, dans un deuxième temps, nous aborderons des exemples d’autres pays.
(a)

Le Référendum Français sur la Mise en Ouvre d’une Constitution Européenne :
un Mépris de la Volonté du Peuple ?

Le référendum de 2005 sur le Traité Établissant une Constitution pour l’Europe est un sujet
qui a fait couler beaucoup d’encre dans la décennie qui l’a suivi. Le rejet de l’idée d’une
‘Constitution Européenne’ par le peuple français en 2005 a bouleversé l’ordre politique du
jour, mais avec les actions du Président Sarkozy en 2007, il paraît que cette expression de la
volonté du peuple avait peu importe.
Le 29 octobre 2004, des représentants de chaque État Membre de l’Union Européenne ont
approuvé le Traité Établissant une Constitution pour l’Europe, qui avait pour but de réviser les
institutions de l’Union Européenne, une révision nécessaire au vu de son élargissement.
Barbier remarque qu’il existait un besoin de renforcer l’Union Européenne ‘dans les domaines
sensibles de l’immigration et de l’asile et que l’effet le plus tangible qui en émanerait soit la
création du poste du ministre des Affaires étrangères. 30 Par voie de l’Article 11 de la
Constitution de 1958, la question suivante était présentée au peuple français : ‘Approuvez-vous
le projet de loi qui autorise la ratification du Traité Établissant une Constitution pour

Cécile Barbier, ‘La Ratification du Traité Établissant une Constitution pour l’Europe (2006) 34 Courrier
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l’Europe ?’. Le taux de participation était 69.34%, et 54.68% ont voté non avec 45.32% votant
oui.31 A l’époque, Paul Garapon a expliqué la portée du résultat de ce référendum :
[c]e résultat, défensif, constitue une réponse motivée par l’économique à une question
politique. Il montre combien la situation économique et sociale française, fragilisée et
incertaine, a fini par focaliser la réponse à la question politique sur la partie économique
du traité. Ce n’est pas bonne signe pour l’avenir. Cela constitue un mauvais diagnostic
de la santé de notre pays.32
Bien que certains politologues aient dénoncé ce résultat simplement comme un ‘vote
protestataire’, un phénomène que nous étudierons dans un deuxième temps, il marquait un rejet
net et non-ambigu du contenu de ce traité.
Cependant, il paraît que le gouvernement français était ultérieurement sourd à cette
manifestation du désaccord du peuple envers les propositions de ce traité. À la suite de l’échec
de ce référendum en France (et aussi aux autres pays, notamment les Pays-Bas), le Traité de
Lisbonne a été rédigé, et bien qu’il ne portât pas le titre de ‘Constitution’, il était considéré en
grande partie de ressembler de près à la Constitution déjà rejetée par le peuple. 33 L’ancien
Président de la République Valéry Giscard d’Estaing a déclaré que ‘Le Traité de Lisbonne est
le même que la Constitution rejeté. Sauf qu’on a changé le format afin d’éviter les
référendums’.34 En dépit de cela, l’Article 89 est utilisé pour modifier la Constitution afin de
ratifier le Traité, et le Président Sarkozy choisit la procédure parlementaire au lieu de le
soumettre au peuple par voie de référendum. Le 4 février 2008, le parlement approuve la
révision constitutionnelle (avec 560 parlementaires pour, 180 contre et 152 étant abstenus).35
Certains ont dénoncé cette ratification comme incompatible avec les résultats du référendum
de 2005, mais Philippe Fabray rejet cet argument. Il stipule que pendant la campagne électorale
de Sarkozy en 2007, il a annoncé ses intentions de revenir sur la décision référendaire de 2005
31
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et puis il a reçu 3,500,000 votes de plus que le vote de ‘non’ pendant le référendum, qui lui fait
conclure que le Traité de Lisbonne peut être considéré comme validé par une légitimité
démocratique supérieure à celle du vote 2005’.36 Il est avancé que cette logique est critiquable
par le raisonnement que le vote de ceux qui ont voté ‘non’ et n’ont pas voté pour Sarkozy est
écarté. Cela reste sans aucun doute un exemple d’où le résultat d’un référendum était
ultérieurement traité de façon dubitative.
(b)

Le Non-Respect aux Résultats des Référendums en Dehors de la France

La France n’est pas le seul pays qui pourrait être accusé de pratiques douteuses concernant le
résultat des référendums. Les Pays-Bas ont connu une expérience similaire avec le Traité
Établissant une Constitution pour l’Europe. Bien que la Constitution néerlandaise ne nécessite
pas de référendum dans un tel cas, les gouvernants ont décidé de consulter le peuple sur le
traité par voie de référendum. Le référendum a eu lieu le 1 juin 2005 et a vu un taux de
participation de 62.8% - 61.6% ont voté non, 38.4% ont voté oui.37 Le 8 juillet 2008, le
Parlement néerlandais approuve le Traité de Lisbonne, incitant les mêmes questions sur le
respect à la volonté du peuple que celles déjà discutées par rapport à la France. 38 En plus, la
portée du référendum sur le Brexit a été mise en question par la décision de la Cour Suprême
du Royaume Unis, qui a décidé que, en vertu du fait que le parlement et non pas le peuple est
souverain au Royaume Unis, l’Article 50 du Traité de Lisbonne ne peut pas être déclenché
sans l’accord du parlement en raison de la doctrine de la ‘souveraineté parlementaire’.39 Cette
décision montre que la volonté du peuple exprimée par voie de référendum au Royaume Unis
n’est véritablement qu’une suggestion par laquelle le parlement n’est pas tenu. Un autre
exemple se trouve dans le référendum qui a eu lieu en Irlande en 1979. Ici, le peuple a approuvé
une modification à la Constitution qui disposait que la procédure pour l’élection des six
membres universitaires du Sénat pouvait être modifiée. Presque quarante ans plus tard, aucun
gouvernement n’a pas légiféré pour donner effet à ce vote.40 Ces exemples montrent que des
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gouvernements ignorent souvent les résultats des référendums et qu’il y a peu que le peuple
puisse faire pour faire en sorte que leur volonté soit mise en pratique.
Un autre enjeu s’est produit autour de la question européenne et des différents traités. Ici, on
voit une différence entre la portée des référendums aux grands pays puissants et aux pays les
plus petits – lorsqu’un référendum échoue dans un grand pays, comme la France avec le traité
établissant une constitution pour l’Europe en 2005, ça peut avoir l’effet de retarder le projet
européen en question. Cependant lorsqu’il échoue au sein de l’un des plus petits états membres
de l’Union Européenne, le référendum est généralement remis au peuple, qui a tendance de
l’approuver.41 Ce phénomène s’est passé au Danemark par rapport au Traité de Maastricht en
1992 et 1993, et deux fois en Irlande avec le Traité de Nice en 2001 et 2002 et puis avec le
Traité de Lisbonne en 2008 et 2009. L’exemple le plus récent, celui du Traité de Lisbonne en
Irlande, était très controversé. Le 12 juin 2008, le premier référendum irlandais sur la
ratification du Traité de Lisbonne a eu lieu et, avec un taux de participation de 53.1%, était
défait par 53.4% des votes contre 46.6%. Après ce résultat, l’Union Européenne a déclaré
qu’elle respecterait cette décision du peuple, mais que la renégociation n’était pas possible et
que le gouvernement irlandais devrait trouver une solution au ‘problème irlandais’ ; Sarkozy a
ajouté que ‘les Irlandais devront voter encore une fois’.42 Cependant, l’Union Européenne s’est
mis d’accord avec certaines concessions, notamment des assurances que le Commissaire
Européen irlandais serait retenu, et que le traité n’affecterait pas les politiques irlandais vis-àvis l’avortement, les impôts ou la neutralité.43 Le 2 octobre 2009, la question est remise au
peuple qui l’approuve par 67.13% contre 32.87%. Il est clair de la conduite du gouvernement
irlandais (qui se ressemble à celle aux autres pays dont cette question s’est posée) que la
rejection de ce traité n’était pas une option. Cela implique que, au moins, l’expression
populaire du peuple n’est ni finale ni suprême et que les résultats d’un référendum n’obligent
pas le gouvernement à répondre à ces résultats.
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II

Une Évolution Inquiétante Dans La Réalisation Des Référendums

De nos jours, la fréquence accrue des référendums a entraîné de nouvelles considérations qui
affaiblissent les valeurs démocratiques des référendums – notamment leur utilisation
augmentée comme un mode de protestation et le rôle joué par le populisme dans les campagnes
référendaires. Nous allons analyser ces deux aspects du déroulement des référendums au 21 e
siècle et comment ils pourraient porter atteinte à l’objectif des référendums.
(a)

Le Référendum Comme une Protestation

Suite au succès choquant du Référendum sur la rétraction du Royaume Unis de l’Union
Européenne, certains politologues l’ont décrit comme un vote protestataire. À cause de
nombreuses tensions – surtout peut-être celles liées à la migration et à l’immigration – un
véritable sentiment de mécontentement était ressenti par certains citoyens Britanniques, et il
paraît qu’ils aient vu ce référendum comme un moyen d’exprimer cette insatisfaction. Il est
avancé que les élections législatives de 2015, où le parti conservateur a gagné la majorité
parlementaire,44 peuvent être analysées comme un indicateur d’un sentiment national
d’insatisfaction politique un sentiment que ceux qui le sentait ne pouvaient exprimer jusqu’au
référendum du Brexit. Malgré ce que prévoyaient les sondages, cependant, les élections
subséquentes de 2017 suggèrent que cette impression a quelque peu émoussé. Une étude a
trouvé que les mieux éduqués et les plus qualifiés étaient plus inclinés à voter pour rester
membre de l’Union Européenne, et que généralement ‘un niveau d’inégalité et de pauvreté très
élevé ébranle le bien-être personnel et la cohésion sociale et augmente les votes protestataires
aux référendums et aux élections’.45
En cela, pour un pourcentage certain de l’électorat, ce n’est pas sur le contenu de la proposition
qu’ils décident, mais ils veulent protester contre le gouvernement du jour. On voit ce
phénomène aux autres pays aussi – en Grèce, le peuple a rejeté les conditions du plan de
sauvetage de l’Union Européenne avec 61.31% des suffrages contre, en dépit du fait que le
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gouvernement grec avait déclaré que ce plan de sauvetage était la seule option pour maintenir
leur économie et pour éviter une crise au sein de la zone euro. 46 Le résultat de ce référendum
peut être interprété comme un vote protestataire contre le gouvernement impopulaire. En plus,
Marsh a trouvé que, au sujet de l’expérience irlandaise du Traité de Lisbonne, les résultats ont
des implications sur notre compréhension du comportement électoral et pour notre évaluation
de la qualité des décisions provenant des référendums. Il conclut que ‘même dans un pays qui
voit beaucoup de votes sur la question européenne, les consignes des partis et les évaluations
du rendement du gouvernement influent le vote… ce n’est pas seulement basé sur la question
de l’Europe’.47 L’utilisation des référendums à cette fin est liée étroitement au lien entre les
référendums et le populisme que nous allons aborder dans un deuxième temps, et reste comme
l’un des arguments principaux de ceux qui s’opposent aux référendums.
(b)

L’Aspect Populiste Croissant des Référendums

Ces dernières années, le populisme a augmenté beaucoup partout dans le monde. Le succès de
plusieurs partis politiques dites ‘populistes’ à travers toute l’Europe et le fait que Donald
Trump a été élu le Président des États Unis montrent bien la croissance globale du populisme.
Beaucoup de pays européens ont vu la formation d’un parti populiste d’extrême droite ou
d’extrême gauche qui ont menacé les partis centristes, et il paraît que le populisme a imprégné
les campagnes référendaires aussi. Quant aux plusieurs référendums sur les traités européens,
ceux qui s’y opposent ont souvent recours aux moyens populistes pour encourager le peuple.
Même pour les autres référendums que ceux sur l’Union Européenne, on rencontre souvent des
arguments populistes. Par exemple, autour du référendum irlandais sur l’abolition du Sénat,
Sinn Féin, un parti qui se penche vers la gauche, s’est concentré sur l’aspect de l’élitisme du
Sénat irlandais, avec un de ses parlementaires l’appelant un ‘affront à la démocratie à
l’encontre de tout ce qui une République réel avec des valeurs réelles devrait soutenir’.48 Il est
avancé que cet effort de créer une mentalité de ‘eux et nous’ était un dispositif populiste qui
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éclipsait les arguments plus légitimes préconisant la supériorité du monocaméralisme par
rapport au bicaméralisme.
Sans aucun doute, le meilleur exemple du lien entre le populisme et les référendums est celui
du Brexit. Pendant les mois qui l’a précédé, ceux qui préconisaient que Royaume Unis quitte
l’Union se sont concentrés primairement sur la question de l’immigration, ayant souvent
recours aux moyens sensationnalistes – par exemple, un des affichages du ‘Leave Campaign’
montrait une file d’attente des migrants avec le slogan ‘Point de rupture : Il faut se soustraire
à l’Union Européenne et reprendre le contrôle’.49 Comme l’on a déjà vu, les âgées et les moins
diplômés étaient plus susceptibles à soutenir le référendum, un segment démographique qui
est traditionnellement influé par des dispositifs populistes.50
Liée à cette question de l’impact du populisme est celle de si l’électorat est ‘compétent’ pour
prendre ces décisions importantes – si le peuple est persuadé très facilement par des fins
populistes qui ne résistent pas à l’examen, peut-on ainsi faire confiance au peuple de prendre
une décision éclairée ? Lupia et Johnston a fait une analyse compréhensive sur cette
proposition et ils concluent que les craintes concernant l’incompétence des votants sont
diminuées au cas où le choix est binaire, que les élites politiques sont responsables pour la
détermination de la formulation, le timing, et souvent l’interprétation des référendums, qui
éclipsent la question de compétence, et les auteurs soutiennent que, selon leur recherche, même
si les électorats n’étaient composé que des votants ‘compétents’, il est probable que les résultats
des plébiscites les plus notoire dans l’histoire se seraient encore passés.51 Il est avancé que l’on
pourrait gérer les questions relatives au populisme et la compétence de l’électorat en assurant
que toutes les renseignements diffusés au peuple sont objectifs et exacts sur le fond.
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D

CONCLUSION

Étant sur le point d’un référendum très conflictuel et émotionnel dans ce pays, il faut nous
demander si ce mécanisme est la meilleure façon d’engendrer des changements juridiques et
s’il a de forts fondements démocratiques. Le référendum n’est pas un processus législatif
effectif, et nous avons vu que son affirmation démocratique est contestable. Avec le promis de
sept référendums dans les prochaines deux années,52 les questions quant à leur statut vont rester
pertinentes en Irlande. Cet article a tenté de mettre l’utilisation des référendums au 21e siècle
en contexte et d’analyser des exemples importants de toute une palette de juridictions.
Dans un premier temps, nous avons vu la raison d’être des référendums aujourd’hui ainsi
qu’une analyse de leur rôle dans certains systèmes démocratiques au fil du siècle dernier. Puis,
la question de si cette augmentation dans l’utilisation des référendums a mené à une
démocratisation améliorée ou s’ils ne servent que de permettre des gouvernants de prendre des
décisions controverses sous le couvert de renforcer la démocratie. Dans un deuxième temps,
cet article a démontré plusieurs exemples de référendums où le résultat n’a pas été respecté,
illustrant des pratiques démocratiques discutables. Finalement, nous avons examiné les
théories du référendum comme un moyen de protester et un artifice populiste, qui sapent leur
légitimité.
Nous pouvons conclure que, quoique le taux de référendums dans le monde occidental ait
augmenté de façon dramatique pendant le 21e siècle, leur portée et leur influence en pratique
ne correspond pas à la théorie que le référendum permet aux citoyens d’un état de se prononcer
sur une question particulière. Cet ouvrage a démontré les faiblesses de la pratique moderne des
référendums, et des exemples récents soulignent qu’il existe de nombreux facteurs politiques
et sociétales qui influent les votants lorsqu’ils se rendent aux urnes. Les référendums
continueront à faire partie du cadre politique occidental, mais il est avancé qu’il faut des
réformes procédurales pour assurer qu’ils permettent au peuple de s’exprimer effectivement.
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IGNORING THE PRESUMPTION OF INNOCENCE: A CRITICAL ANALYSIS OF
BAIL LAW IN IRELAND
Niall J O’Connor*
A

INTRODUCTION

In modern times, the policy of being ‘tough on crime’ by imposing harsher sentences has been
an effective way to garner votes in a democratic society despite the absence of evidence to
suggest that such a policy has a positive impact on the level of crime.1 An issue that has gained
much publicity in this area recently is the level of offences committed by individuals released
on bail, particularly since the 1996 referendum which allowed an accused to be imprisoned on
the basis of crimes he or she is yet to commit.2 More than 250,000 crimes were committed by
individuals remanded on bail in the last ten years3 and over the last five years the rates of
crimes being committed by individuals on bail has grown steadily, from 9% in 2011 to 13% in
2016.4 These types of statistics have prompted the current Government, led by the former
Tánaiste Frances Fitzgerald to bring in new laws to strengthen the bail system.5 The level of
crime being committed by individuals on bail signifies that a change is needed in the area.
Bail refers to the release of an accused person after they are charged, but before any possible
conviction, on the grounds that he or she will surrender to custody or court at appointed times.6
The issue of bail and remand, although not having a direct bearing on the guilt or innocence of
an accused, is a crucial aspect of our criminal justice system. It is clear that the threat to a
person’s liberty is an important issue. In addition to this, the penal system almost always has a
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detrimental effect on individuals who are committed to it and the difficulties the penal system
creates for a defendant preparing his or her case.7 A further issue in relation to making
decisions in bail cases is the balancing of the rights of the accused with those of the community
in general and the efficiency of the criminal justice system.8
In light of the movement in recent times in this area, this article will set out the law in relation
to bail in Ireland, the effect of pre-trial detention and whether it is useful in reducing crime
overall and what options the courts and legislature have in terms of improving the current
situation. This article contends that the period between being charged with a crime and going
to trial is a crucial period in the accused’s life which could be used in a more positive way than
is the case currently. It is the contention of this author that too many individuals are being
remanded in custody because of overly stringent legislation, which enables the courts to
embark on an unnecessarily strict approach. The accused would also benefit more, from a
rehabilitative point of view, from being in the community and therefore, society as a whole is
less likely to be plagued by a cycle of re-offending by the accused in the future.
B

EFFECTIVENESS OF PRE-TRIAL DETENTION

This section will consider available statistics on bail and remand in Ireland and England and
will examine some of the effects that incarceration has on remand prisoners and on society.
Bail is seen as an effective preventative measure because when a person is in custody they
cannot harm the population and they will not evade justice. However, much of the academic
commentary on criminology refutes the idea that prisons contribute to harm reduction.9 The
continued widespread use of pre-trial detention is rationalised by Pettit by reference to
MacDonagh’s idea of the ‘scandal machine’.10 This ‘machine’, which MacDonagh attributes
to systemic pressures rather than a specific ideology, consists of three parts. The first is
discovery of a scandal, the second is the public outrage in response to the scandal and the third
is a requirement on politicians to react to the scandal.11 This certainly seems to apply to the
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current situation in relation to bail. The rising levels of offences being committed on bail
represents the scandal. The public outcry takes the form of the various articles pointing out
the issue and results in more stringent legislation being proposed in the Dáil. This is not a
helpful process and should be challenged. Criminals and remand prisoners who are found not
guilty or are given a non-custodial sentence will return to the community and being in custody
can have detrimental effects in the long-run. The British government summarised the matter
in its White Paper stating that prisons are an expensive way of making bad people worse.12
The Irish Penal Reform Trust has noted that the publication of statistics on crime and
punishment in Ireland has been poor.13 The same paper goes on to identify that there are no
statistics regarding whether those who are remanded in custody go on to receive a custodial
sentence and the level and frequency of offences committed whilst on bail.14 The Prison
Reform Trust in England has provided some statistics on bail and remand, which may be of
limited use, but are worth mentioning, considering the similarities between the two legal
systems.15 The report notes that in 2009 an estimated 39% of people remanded into custody
did not go on to receive a custodial sentence.16 The report also makes the point that just under
two-thirds of people received into prison on remand awaiting trial were accused of non-violent
offences. Just 12% of those remanded into custody were done so for theft and handling stolen
goods.17 Remanding the accused in custody in these types of situations is wholly unjustified
when the detrimental effect of being in prison will have on the accused and society in general
is balanced against the potential threat posed by the accused.
It must also be noted that prisoners are often underprivileged and uneducated - over half of
Irish prisoners left school before the age of 15 and the majority have never sat a State exam.18
Startlingly, 78% of male remand prisoners in England were found to have a personality
disorder of some sort.19 Furthermore, Pettit notes that it is of common knowledge among
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criminologists that prisons serve as a recruiting site with those of criminal intent.20 This
knowledge serves to strengthen the point that remand prisoners should be kept out of prison at
all costs and that the accused should be given support in order to help him or her re-integrate
into the community
In England, remand prisoners, who consist of 15% of the prison population, account for 50%
of suicides.21 Although this is an English statistic, it demonstrates the potential damage
incarceration can have. It is an obvious injustice that remand prisoners are overrepresented in
this category, given that the accused at this point is still presumed innocent. A positive aspect
in Ireland is that there is a specific prison in Dublin, Cloverhill, for prisoners who are denied
bail.22 This means that all the prisoners can be treated equally, as opposed to if they were mixed
with sentenced prisoners. It would be difficult from an administrative standpoint to treat
prisoners differently within the same facility. However, this does not cover the counties outside
of Leinster, where prisoners on remand will be detained with sentenced prisoners. 23 Remand
prisoners should be separated from sentenced prisoners as far as is possible to recognise the
difference in goals between pre-trial detention and incarceration for sentenced criminals.
Forrest notes that money bail has been shown to be expensive to society and that replacing it
with conditional pre-trial release would allow people to continue working, paying rent and
taking care of their families.24 The counter-argument to this would be that allowing potential
re-offenders people back into society would be more expensive. Yet, Forrest’s argument is
preferable as the policy behind bail law should be that the individual should be kept out of
prison if at all possible in order to ensure that they evade the vicious cycle of re-offending,
which is not only detrimental to the accused but to the accused’s family and the economy as a
whole.
Finally, it needs to be noted that while in prison it becomes immeasurably more difficult for
the accused to prepare a defence. This was acknowledged by the Supreme Court in People
20
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(AG) v O’Callaghan, where Walsh J noted that imprisonment before trial will usually have an
adverse effect on the prisoner’s prospects of being acquitted because of the difficulty, if not
the impossibility in many cases, of adequately investigating the case and preparing the
defence.25 Forrest, albeit in an American context, notes that an accused is four times as likely
to be convicted if they are subjected to pre-trial detention.26 It is almost certain that the levels
of conviction amongst remand prisoners are higher in Ireland, as outlined by Walsh J in
O’Callaghan.27
Considering the detrimental effect imprisonment has on society by potentially creating more
crime, damaging the economy and causing serious psychological damage, pre-trial detention
should be reserved for the accused in only the most irredeemable circumstances, after all other
avenues have been explored. The ‘scandal machine’ as outlined by Pettit and MacDonagh will
almost inevitably lead to a knee-jerk reaction means that reform in this area should be carefully
considered.
C

ALTERNATIVES TO PRE-TRIAL DETENTION

The Michalko v Slovakia judgment of the European Court of Human Rights appears to be a
logical foundational rule in all cases which involve the possibility of depriving an individual
of his liberty. This judgment holds that imprisonment should be used as a last resort and that
all other options should be explored before remanding an individual in custody. 28 This is a
useful first principle because it sets a clear policy goal and is consistent with the detrimental
effect of prisons on society as outlined in the previous section. Against this background, this
section will examine the current alternatives to pre-trial detention in Ireland.
The law in Ireland allows for a wide judicial discretion in relation to conditions for bail.29 A
commonly used condition is that of a cash lodgement or independent surety. The purpose of
this condition is to oblige the defendant, or his or her surety, to lodge in court a sum of money
before trial which is sufficiently onerous to ensure attendance. An immediate issue with this
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type of condition is that the majority of criminals are impecunious, meaning that it can be
difficult to lodge even a modest sum in court.30 Forrest notes that the system affects the poor
disproportionately and people on minimum-wage may be unable to fulfil this requirement and
this condition can result in people being granted bail solely on the basis of wealth.31 Not only
does this lead to inequality before the law, it also contributes to economic inequality if one
considers the arguments previously made in relation to the detrimental effect incarceration can
have on families, potentially creating a vicious cycle for both the accused and the accused’s
family.
The court can also impose conditions that allow the Gardaí to monitor the applicant through
conditions such as a curfew, an approved address and sign-on conditions.32 This in theory
allows the Gardaí to monitor the accused and ensure he or she does not abscond or commit
further crimes. A further potential condition is a requirement to provide a mobile phone number
and to be contactable at all times.33 These conditions can be useful, but they are inherently
dependent on the co-operation of the accused.
Another possible condition that can be imposed by the court is the electronic tagging of
prisoners on remand. Unfortunately, this is rarely used due to operational difficulties and
concerns about costs.34 In 2014, there were only two people in Ireland being electronically
monitored.35 The Bail (Amendment) Bill 2016 proposed to legislate for more electronic
tagging and these changes were implemented in the Criminal Justice Act 2017. Section 7 of
the 2017 Act allows for the condition of electronic monitoring to be imposed by the Court if
an application is made to the Court by the prosecution. Although electronic tagging has been
available in Irish bail cases since the 2007 Act,36 an amendment to the Act forcing judges to
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consider the condition would have been helpful. It remains to be seen what effect the 2017
reform will have.
Although stringent conditions for an accused granted bail can appear to be unfair, such
conditions are preferable, due to the fact that it would allow the accused to engage with
rehabilitation if necessary and would avoid the detrimental effects of imprisonment.
Despite the above, it is clear that there are situations in which the court is left with no choice
but to remand the accused in custody. In order to properly assess the bail and remand regime
in Ireland, these situations will now be examined.
D

REFUSAL OF BAIL

Irish law presents three predominant circumstances where the court can refuse bail and remand
the accused in custody. Broadly speaking, these include concerns about attendance at trial, a
desire to prevent further crimes and section 2A of the Bail Act 1997. Each of these areas will
be critically examined in order to assess their necessity in the Irish bail system.
I

Securing Attendance at Trial

Prior to the 1996 referendum, bail could only be refused if the court believed it was necessary
to detain the accused in order to ensure attendance at trial or if it was found to be likely that
the accused would attempt to intimidate witnesses.37 This was found to be the case in
O’Callaghan where Budd J reasoned that it must be a matter of probability based on fact rather
than merely the opinion of the court that the accused would fulfil the criteria laid down, relating
mainly to attendance at trial but also with reference to witness intimidation and the disposal of
illegally acquired goods amongst other things.38 The Supreme Court stated in Ryan v DPP, a
decision endorsing the O’Callaghan judgment, that preventative justice was not desirable. It
was stated in the judgment that the criminalising of mere intention had been a badge of an
oppressive or unjust legal system.39 Finlay CJ advocated for the long-established combination
of police surveillance, speedy trial and deterrent sentences.40
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The O’Callaghan objections remain a ground upon which bail can be refused along with
section 2 of the Bail Act in spite of the 1996 referendum. Detaining individuals on the basis
that they are unlikely to attend court is a measure which prioritises the efficiency of the criminal
justice system over the presumption of innocence and right to liberty of the accused.
(a)

Criticism of Provisions Relating to the Securing of Attendance at Trial

The right to liberty is one of the most sacred rights enshrined in the Irish Constitution and in
international human rights law. The Constitution attaches such importance to this right that it
establishes the habeas corpus procedure, allowing for a case to be brought where it cannot be
proven that a person is being lawfully detained.41 The ECtHR has also placed great importance
on the right to liberty in a democratic society.42 Refusing bail on the O’Callaghan grounds is
prioritising the efficiency of the system over the right to liberty of the accused.
As stated in the Ryan case, preventative justice is a hallmark of an authoritarian society and
controverts the right to the presumption of innocence.43 In the opinion of this author, pre-trial
detention should be reserved for the most extreme cases involving a long history of offending.
Depriving someone of their constitutionally protected right to liberty should not simply be a
matter of the probability of non-appearance. This argument is strengthened by the detrimental
effect the penal system has on the accused and on society.
The approach of the judiciary could be explained by a desire to prevent crime. However, this
is not their function. This is the function of the executive, in the form of an Garda Síochána,
as laid out in Ryan.44 One could make the argument that 10,600 offences were committed by
individuals on bail in 2014 alone in support of the idea of preventative justice.45 Being tough
on crime is a defensible position in the short term. A more effective way to deal with this issue
is to attempt to engage with the issues behind the accused’s offending behaviour rather than
imprisoning an accused before trial. The reform stemming from the 1996 referendum has led
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to a steady rise in crimes committed while on bail.46 The most effective way to address the
problem would be to provide resources to the Gardaí in order to ensure attendance at trial.
Further to this, the burden on the prosecution to prove should be higher than a mere probability
of non-appearance, which would prevent unnecessary incarcerations.
II

Preventative Justice

The judgment in Ryan specifically states that preventative justice is not desirable.47 A
constitutional amendment in 1996 reversed this and reads as follows:
Provision may be made by law for the refusal of bail by a court to a person charged
with a serious offence where it is reasonably considered necessary to prevent the
commission of a serious offence by that person48
In accordance with the amendment, the Oireachtas adopted section 2 of the 1997 Bail Act,
which states that a person may be detained if it is considered reasonably necessary to prevent
the further commission of an offence by that person. The 1997 Act was amended further by
the 2017 Act which enumerates the concept of the community’s right to safety in relation to
alleged offences that carry a punishment of ten years imprisonment or more.49 Section 2 of the
1997 Act as amended by section 5 of the 2017 Act lists factors the court may take into account
in asserting whether or not the accused would commit further offences. These factors include
the nature of the offence alleged, the strength of the evidence against the accused, any previous
convictions of the accused and if the accused is addicted to a controlled substance. It is
important to note that the purpose of section 2 generally is to prevent the accused from
committing further offences while on bail, whereas the O’Callaghan objections to bail are
focussed on ensuring the attendance of the accused at trial.
There is a presumption in favour of bail developed by the ECtHR 50 and by the Irish courts.51
In line with this presumption, the objections of the prosecution must be based on fact and not
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simply opinion as per the O’Callaghan ruling. It must be remembered and emphasised that the
accused is entitled to his presumption of innocence at all times during his bail case.
(a)

Criticism of Provisions Relating to Preventative Justice

It is incompatible with the presumption of innocence to remand someone on custody on the
basis of the seriousness of the charge. Such a system contravenes Ireland’s obligations under
the European Convention on Human Rights and the Government should ensure that depriving
someone of their liberty is the last resort and that all less stringent measures must have been
considered and found to be insufficient. In certain cases, the court will have no choice but to
remand someone in custody due to the circumstances, for example where the court has
explored all other options suitable to the accused. However, this should be the exception and
should be avoided if possible.
Section 2(3) of the 1997 Act states that ‘it is not required that the commission of a specific
offence by that person be apprehended’.52 The legislation should be specific in terms of why
the Court should refuse bail. It is undesirable to bring in an Act, which was specifically
designed to provide for preventative justice, where the court does not need to specify a crime.
This type of provision is overly vague and is potentially contrary to the principle of audi
alteram partem. Therefore, the prosecution should have to prove, at the very least, on the
balance of probabilities, that a specific crime will be committed. The legislature did not make
the necessary changes in the Criminal Justice Act 2017. This was an opportunity for the
legislature to strengthen bail law by inserting provisions that allowed for more stringent
conditions upon the granting of bail, in order to encourage judges to keep the accused out of
prison. In section 5 of the 2017 Act, the legislature simply codified the discretion the Court
already had. Section 6 gives the Gardaí power to arrest an accused without warrant where they
believe the accused will breach his bail conditions. It is submitted that these amendments,
particularly section 6, only serve to erode the rights of the accused even further.
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III

Section 2A of the Bail Act

Section 2A of the Act, in the opinion of this author, is the most controversial aspect of Irish
bail law. It reads as follows:
Where a member of an Garda Síochána not below the rank of Chief-Superintendent
in giving evidence in proceedings under s 2, states that he or she believes that
refusal of the application necessary to prevent the commission of a serious offence
by that person, the statement is admissible as evidence that refusal of the
application is reasonably necessary for that purpose.
The section has been challenged on a number of occasions, such as in the case of McDonald v
The Governor of Cloverhill Prison,53 where the issues presented by section 2A were not
addressed properly. Thus, the issue of constitutionality was dealt with in the case of C McD v
Ireland.
In C McD v Ireland, the Court of Appeal upheld the constitutionality of the section in a murder
case where the Garda were able to place the murder in the context of a feud.54 The judge applied
the reasoning applied in cases concerning section 3(2) of the Offences Against the State Act
1972.55 Birmingham J argued that the section did not allow for hearsay evidence because the
Superintendent was not introducing third-party hearsay evidence into Court but was basing
his opinion on third-party evidence that he had received.56 This reasoning is essentially
circumventing the right to cross-examination of the core issue and thus the right to a fair trial
as established in Re Haughey.57
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It is important to note that this section is largely analogous to section 3(2) of the Offences
Against the State (Amendment) Act 1972, which has survived numerous constitutional
challenges. The section states:
‘Where an officer of the Garda Síochána, not below the rank of Chief
Superintendent, in giving evidence in proceedings relating to an offence under the
said section 21, states that he believes that the accused was at a material time a
member of an unlawful organisation, the statement shall be evidence that he was
then such a member’.
An important aspect to this is the practice of the DPP and the Special Criminal Court to not
prosecute or convict on the basis of belief evidence alone.58 The Supreme Court noted however
in the case of Kelly that section 3(2) did allow for convictions based on belief evidence alone.59
However, in the more recent case of Redmond v Ireland, the Supreme Court stated that a
constitutional construction of section 3(2) requires that belief evidence of a Chief
Superintendent be corroborated by independent evidence.60 The Court gave a definitive ruling
on the issue per Hardiman J stating that the section is also capable of being construed as
constitutional.61 This approach does mitigate section 3(2) to some extent but still does not
address the problems that an accused faces while standing trial in the Special Criminal Court,
particularly the problems posed by section 3(2).
The courts are troubled by the section which allows evidence which would normally be
inadmissible. However, they do place faith in the ability of a high-ranking officer to reach a
responsible decision, as stated in DPP v Cull62 and reiterated in Kelly, where the judge stated
that the Gardaí are in the best position to form an opinion in relation to whether someone is a
member of an unlawful organisation.63
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Another notable case is DPP v Binead and Donohue.64 The important aspect of this case is that
the Court inspected documents the Chief Superintendent had based his belief on and decided
that producing the documents would not help the accused.65 The Court relied upon the decision
in State (DPP) v Special Criminal Court where the Supreme Court gave the Court the power
to examine documents without having to disclose the contents to the public.66 This pragmatic
approach was praised in R v H and C.67
(a)

Criticism of Section 2A

The law regarding section 3(2) seems settled in favour of the prosecutor. However, it is open
to the courts to take a different approach to section 2A due to the fact that bail applications are
not strictly for gangland or terrorist organisations. This argument is strengthened by the
presumption in favour of bail, the presumption of innocence and the right to liberty at stake,
all of which the accused is theoretically entitled to at the bail stage.68
Farrell makes an apt comment in relation to belief evidence in the Special Criminal Court,
stating that it may be the case that courts are becoming too complacent in relation to antiterrorist laws.69 It is true that it would take a brave judge to find a law unconstitutional which
attempts to combat the problem of gangland crime in Ireland. However, section 2A does not
make reference to unlawful or terrorist organisations.
It stands to reason that the findings in Redmond stating that one should not be deprived of their
liberty without corroborating evidence of the Superintendent’s belief applies to section 2A.70
In spite of Redmond, a case may turn on a Superintendent’s belief evidence and could result in
a person being convicted on the basis of unchallenged belief evidence. The comments of
Fennelly J in Kelly are useful to portray the issues that Superintendent belief evidence creates
for the accused.71 The judge stated that in this type of case the accused is powerless to challenge
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the belief of the Superintendent. Considering this, the judge makes the point that this leaves
open the possibility of the informer evidence, on which the Superintendent’s belief is based,
being misguided or potentially malicious.72 The courts have minimised this concern on the
basis that a Superintendent should be capable of reaching a fair opinion in accordance with
law. It is this author’s contention that it is wrong to allow the Gardaí to make judgments in
relation to witnesses and evidence as this is clearly the task of the judge in a bail case. Aside
from that important theoretical issue, one must not forget the heavy criticism the behaviour of
the Gardaí has attracted in recent times, most importantly from Supreme Court judges. In the
case of DPP v JC, Hardiman J was highly critical of the Gardaí and used a number of scandals
as justification for his dissenting judgment against the abolishment of the exclusionary rule in
criminal cases.73 Since then, there has been a further scandal within the Gardaí with the highly
publicised case of Maurice McCabe.74
E
I

SUGGESTIONS FOR REFORM

Securing Attendance at Trial

It is accepted that in some cases bail needs to be refused under O’Callaghan in order to secure
the attendance of the accused at trial. However, these cases should be the exception.
An ideal legislative solution would be to extend the alternatives to pre-trial detention. When
one considers the ECtHR jurisprudence, it is submitted that if the State does not provide
legislation forcing the court to explore all options it is not fulfilling its human rights obligations
under international law. There would be several suitable ways of doing this.
The first would be to extend the ways in which the accused could be monitored. An example
of this would be to extend situations in which the accused can be electronically tagged.75 As
previously stated, the most recent statistics show just two people were being electronically
monitored in Ireland in 2014. Therefore, it would appear that the 2007 Act, although providing
for electronic tagging, does not force the court to consider it as an option, in spite of its benefits

72

ibid.
DPP v JC [2015] IESC 31 [16].
74
Paul Hosford, ‘Maurice McCabe says “Probably Wouldn’t Do it All Again”’ (The Journal, 16 February 2017)
<http://www.thejournal.ie/maurice-mccabe-anglo-celt-interview-3242713-Feb2017/> accessed 4 March 2018.
75
Criminal Justice Act 2007, s 11.
73

78

(2018) 17 COLR 79

when compared to imprisonment.76 Electronic tagging costs €30,000 a year77 while remanding
someone in custody costs €69,421.78 It could be argued that electronic monitoring erodes the
presumption of innocence - Durac and Grolimund state that this kind of reform is focussed on
crime control and not the preservation of liberty.79 This author would respectfully disagree
with that contention. Not only is electronic tagging cheaper than remanding an individual in
custody, it is more beneficial for the accused and the community. The accused is given the
opportunity to effectively engage with what has caused the alleged offending behaviour rather
than society abandoning the individual by putting the individual in prison, which will almost
always have negative long-term consequences for the accused and society as outlined
previously. On this basis, it is the contention of this author that the legislature should have
taken the opportunity to put a stronger provision on electronic tagging in the 2017 Act. It
remains to be seen what effect the 2017 Act will have in this area.
One final recommendation would be to adopt a test which would involve determining whether
there is ‘no real prospect’ of the accused being given a custodial sentence upon conviction, as
proposed in the English Prison Reform Trust’s paper on custodial remand.80 This test would
be particularly useful in Ireland considering the fact in 1994, 50% of remand prisoners were
not re-committed after their trial.81 This is a startling statistic which suggests a waste of money
and unnecessary incarceration for many individuals.
II

Preventative Justice

It is completely prejudicial to imprison someone for a crime they are yet to commit, which is
the effect of section 2. It is submitted that it should be laid down in statute that the prosecution
should have to prove, on the balance of probabilities, that a further serious violent offence will
be committed. This should replace section 2(3) of the Act. This would serve two purposes: it
would reduce the high level of discretion the judge has and would lay down a specific test that
the prosecution must satisfy. Allowing a judge a high level of discretion in a bail application
76

ibid.
Hosford (n 36).
78
Irish Penal Reform Trust (n 18).
79
Marc Thompson Grolimund and Leonard Durac, ‘Counting the Cost: Stiffer Irish Bail Laws and the Sacrificing
of the Principle of Liberty’ (2009) 19(2) Irish Criminal Law Journal 51, 55.
80
Prison Reform Trust (n 15) 2.
81
Ciaran McCullagh, ‘The Social Analysis of the Irish Prison System’ in O’Mahony (n 2) 597.
77

79

(2018) 17 COLR 80

is questionable as the judge will understandably, often err on the side of caution and remand
the defendant in custody due to the fact that it is easier to justify such a decision in the shortterm.82
Electronic tagging as previously suggested would also be useful to combat section 2 objections,
particularly if used in conjunction with signing on and curfew conditions.
In general, the rationale behind section 2 is acceptable as in some extreme cases, the court may
have no choice but to remand the accused prior to trial. However, it is recommended that a test
on the balance of probabilities to prove that a specific offence is likely to be committed be
included in legislation. This would ensure that the accused at least is given a chance to defend
his or her case in accordance with constitutional justice.
III

Under Section 2A

The current law cannot be considered constitutional if a person can be refused bail under
section 2A evidence alone, as per the decision in Redmond.83 It is recommended that this be
put on a statutory footing to further clarify the law.
Secondly, there should be a way to examine the evidence without the sensitivity of the evidence
being exposed. We see this to an extent in Binéad.84 However, an ideal way to allow the
accused to address the evidence is to appoint special counsel. Special counsel is a specially
appointed lawyer who is instructed to represent a person’s interests in relation to material that
is kept secret from that person but analysed by a Court or equivalent body at an adversarial
hearing held in private. In the context of bail hearings, the special counsel would be allowed
to examine the basis of the Chief Superintendent’s belief evidence.
Special counsel is a feature of the English system and is discussed in the ECtHR case of Rowe
and Davis v United Kingdom.85 The Court in this case did not express a direct opinion on the
concept of special counsel, but did note that it is not acceptable under Article 6 to have the
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prosecution determine what evidence the defence can have access to.86 In the case of Jasper v
United Kingdom, the Court was clearer regarding the position of special counsel under the
Convention.87 In this case, the Court found that it was not necessary for the State to have
special counsel, as it sufficed that the prosecution presented the evidence ex parte. It must be
noted however that the case was decided by a slim majority and that the minority found that
Article 6 was breached by an ex parte consideration of the evidence in question. The Court
expressed reservations in relation to the practicalities but was satisfied that the UK could
address these concerns.88
The House of Lords in R v H and C examined the idea of special counsel in the context of
criminal trials. The House of Lords found that the problems associated with the special counsel
system should not deter the courts from using the system, but did warn that the system should
only be used as a last resort.89 The important role that a special advocate could have on a case
was also emphasised.90 It must be noted that it is important to limit the use of special counsel
as it delays the trial process and causes cost to the State. In this case, the House of Lords found
that the trial judge was premature in appointing special counsel.91
There are difficulties with the use of special counsel. In particular, once the material is viewed
counsel would not be able to inform his client of the content and thus would not be able to take
effective instructions. The ECtHR in the case of A v United Kingdom found that the fact that
special counsel was unable to take proper instructions led to procedural unfairness. 92 It is
accepted that there is an element of unfairness to the idea of special counsel. However, a
pragmatic approach needs to be adopted and in the opinion of this author the limited use of
special counsel is the best option as it allows the defence to present their case in some capacity
while recognising the sensitivity of the information. In the context of Irish bail law, there is
currently no way for the accused to examine or challenge Superintendent belief evidence under
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section 2A. In spite of the problems outline, the use of special counsel is unquestionably fairer
to the accused than the current system, while still protecting the Superintendent’s privilege.
F

CONCLUSION

It is accepted that the task of balancing the accused’s right to the presumption of innocence
and liberty with the safety of the community and the efficiency of the criminal justice system
is a difficult one. However, considering the rising rates of offences committed on bail in this
jurisdiction, the lack of alternatives to pre-trial detention and the current desire for change, it
is important to take a measured approach.
In general, the rights of the accused at the bail stage need to be strengthened. There are a
number of reasons for this. Incarceration has an obvious detrimental effect on the accused from
a personal point of view but also on society as a whole. The cost to the Irish State to imprison
an individual is exorbitant. Further, some of the provisions in Irish bail law are procedurally
unfair to the accused, particularly section 2A. It is likely that individuals who find themselves
in prison have been marginalised in society prior to that.93 From a moral standpoint, people
who have been born into unfortunate circumstances should be helped to contribute to society
rather than be condemned to a life of crime and exclusion. The current Irish law does not take
these factors into consideration.
The application of the basic principle from Michalko to section 2 and the O’Callaghan rule
would impose a requirement to employ an alternative to detention wherever possible. To
achieve these goals, the legislature should look at strengthening conditions that can be imposed
upon the accused upon the grant of bail. In particular, the imposition of electronic tagging and
the strengthening of Garda powers against the accused while out on remand. The 2017 Act
represents progress particularly in relation to the strengthening of Garda powers. However, the
electronic tagging provision changes little, which is an unfortunate oversight.
It would also be helpful to provide support for the accused while on remand in order to reduce
the chance of re-offending. In relation to section 2A, this author would recommend allowing
special counsel to be used in order to balance the community’s right to safety with the right to
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cross-examine of the accused. The final recommendation of this author is to look at the issue
of remand in the context of the research conducted that suggests prisons are not beneficial to
society. The Oireachtas should not fall into the trap of the ‘scandal machine’, which has been
proven to lead to poorly developed short-term solutions. The suggested reforms would help
reduce the number of prisoners committed unnecessarily to a problematic prison system and
would contribute to the development of a system which gives the accused an opportunity to
contribute to society.
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THE LEAGUE OF ARAB STATES: THE ROLE OF REGIONAL INSTITUTIONS IN
THE PROTECTION OF HUMAN RIGHTS
Hajer Almanea*
A

INTRODUCTION

The League of Arab States (Arab League) was declared in 1945 and is considered the oldest
existing organisation in the Arab region.1 It was comprised in the beginning of just seven
states.2 In the present day, the League involves twenty-two states,3 most of which have adopted
Arabic as their official language.4 The Arab League-governed Member States lie in the Middle
East and North Africa, with a few states lying beyond this region, and covers an area of about
9.8 million square miles.5
This article provides a critical analysis of the Arab League as a regional human rights’
monitoring and enforcement organisation in the Arab region. This regional block could widely
promote and protect international human rights standards6 as it ‘open[s] the possibility for
faster response and improved implementation when states are closely bound by economic and
political ties’.7 However, the Arab League is in a weak position which prevents it from playing
an effective role in the field of human rights. Thus, the Arab League in its current state ought
to ‘reform or disappear’.8
The first section of this article will briefly outline how the first version of the Arab Charter of
Human Rights faced several obstacles which prevented it from coming into existence. In
International Centre for Nor-for-Profit Law, ‘Civic Freedom Monitor: League of Arab States’ (2018)
<www.icnl.org/research/monitor/las.html> accessed 1 March 2018.
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contrast, the modern version of the Charter entered into force with indications that it could
offer real and effective protection of human rights as a regional instrument under the Arab
League. However, linking some rights in the Charter with Islamic law, along with domestic
legislation of Member States, is criticised as preventing compliance with international
standards in human rights protection. Subsequently, this article will proceed to examine the
effectiveness of the Arab League as a regional human rights organisation in light of the right
to prohibition of torture. Thus, the second section will examine Article 8 of Arab Charter with
regard to the prohibition of torture and the fulfilment of international standards of human
rights. The reports of Arab Committee for Human Rights (Charter Committee) will also be
examined with regards to this right. The proposed Arab Court on Human Rights will then be
discussed briefly. The article concludes that the Arab League is becoming more effective in
this field through the Charter Committee, despite the serious flaws of this body such as the
non-binding nature of its recommendation and the lack of an individual complaint mechanism.
In spite of the flawed history of the League, there is still hope that the Member States could
adhere to international standards.
B
I

INTERNATIONALISATION OF THE CONCEPT OF HUMAN RIGHTS
The Arab League and International Human Rights Standards

It is important to review the role played by the Arab League in the Arab world against the
background of the international human rights movement. Human rights discourse emerged
during World War II and was followed the drafting of the United Nations (UN) Charter in
1945.9 The UN Charter was described as ‘the constitutional instrument which governs the
organisational structure of a world community’.10 This Charter was enforced as an international
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treaty in 1948 following ratifications from the majority of states.11 The UN Charter established
the six organs of the UN12 that operate to protect individuals’ various rights and freedoms.13
The concept of human rights became the subject of a global movement,14 when the idea of an
International Bill of Human Rights came into being. Human rights were protected under a nonbinding instrument in the form of the Universal Declaration of Human Rights (UDHR).
However, the general principles proclaimed in it have since been transformed into binding
treaty obligations15 under the International Covenant on the Economic, Social and Cultural
Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR). 16
These conventions (and other international instruments and declarations) promulgated by the
General Assembly of the UN are the basis of the human rights movement as they contain many
principles and rules relating to these rights and the resulting freedoms.17
The ratification of human rights conventions has always revealed the states who are willing to
respect those rights and fundamental freedoms. In recent years, many states have been rushing
to ratify various human rights treaties, even though they are not binding unless states choose
to ratify and abide by them.18 Despite the divergence of legal opinions that explain the states’
motivations in acceding to those treaties,19 it seems that the ratification of these agreements by
the developing states (including the Arab League Member States) is likely to be motivated by
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undeclared goals and not closely aligned with the principal aim of involvement in the
international human rights system.20 Among these potential objectives are the economic
benefits that may result from joining these treaties and having a clean record in signing
international treaties in terms of the protection of human rights.
It is of note that Hathaway argued that the ratification of international human rights treaties by
a state and the state meeting its obligations positively affects that state’s position in the
international community, thus ‘shaping the way a country is viewed by the international
community, which in turn has very real consequences for that country’s material interests,
including foreign investment, aid donations, and international trade’.21 The economic benefits
the states may reap from acceding to international human rights treaties may be a fundamental
motivation behind the acceptance by states of those treaties and compliance with their
provisions.
The Arab League has not been isolated from the human rights movement but has made
numerous attempts to encourage its Member States to engage with those instruments and their
universal human rights standards. Among the many resolutions that have been passed,
Resolution No 2366 from 1971 is a landmark, calling on all Member States to be bound by
certain international conventions, especially those relating to the protection of human rights.22
In the same year, the Arab Summit was held to discuss the possibility of establishing an Arab
Charter on Human Rights based on the idea of accepting and ratifying some of these
international treaties by some Member States.23 Subsequently, the Arab League Council issued
several resolutions which aim to encourage Member States to accede to these treaties, to
comply with their provisions, and to submit periodic reports to the appropriate bodies for the
purpose of developing the human rights environment in the Arab world.24 At the 20th Arab
Summit, held in Cairo in 2000, the voice of the Arab League emerged to strengthen the
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international discourse on human rights in the Arab world. However, this conference had been
convened in order to discuss ways of supporting the Palestinian cause financially and of
demanding a freeze on political and economic relations with Israel.25 The Arab League
announced the benefits to Arab states of their accession to international human rights treaties,
which included important economic benefits to those states that have a clean record on the
issue of human rights.26 The League, as a regional organisation, has a better understanding of
the situations that impact on the protection of human rights in the region, which include the
economic standing of Member States; thus the League tries to link economic standing to the
benefits.27
Sixteen Arab League states have ratified or acceded to the ICCPR,28 whereas the ICCPR’s first
optional protocol obtained accession from only four Arab League Member States.29 However,
only one Arab League member, Djibouti, ratified the second Optional Protocol relating to the
abolition of the death penalty.30 In addition, 15 Arab League Member States ratified or acceded
to the ICESCR.31 However, at present, no Arab States have ratified the Optional Protocol of
the ICESCR. The Arab League may not be able to take full credit for the accession of the Arab
states to those treaties. Despite this, these efforts can be seen as a positive step towards
strengthening regional action to enforce international human rights standards and sharing
successful experiences in the Arab world.32 Theoretically, the accession of Member States to
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international treaties would facilitate the Arab League’s role as a regional organisation working
to promote universal standards of human rights (as included in international instruments) at
the local level in individual states.33 However, the Arab League has advocated adherence to
international treaties without itself intervening regarding any human rights violations occurring
in Member States.34
In response to the encouragement of the Arab League to engage with international human
rights instruments, Arab states set forth a number of apprehensions in relation to international
human rights treaties in the form of reservations. According to the Vienna Convention on Law
of Treaties,35 reservations allow the state to exclude or modify the legal effect of some
provisions of international treaties.36 Many Arab states have used this tool to limit the scope
of application of human rights treaties.37 Cavanaugh highlighted the crucial issues relating to
the Arab states’ reservations. The Arab states had some reservations regarding the obligations
arising from these treaties due to aspects of their domestic law or Islamic standards, which
those states believe could impede and hinder their application on the ground.38
The Arab League adopted a contrasting stance, condemning the use of the reservations. The
resolutions adopted at the Arab Summit in Tunis in 2004 reflected the importance and priority
given by the Arab League to the compliance of states with international treaties and demanded
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a withdrawal certain reservation that undermine the effectiveness of those treaties.39
Unfortunately, this strong stance has not been reflected in the only legal instrument issued
under the Arab League for the protection of human rights.
The Arab states’ reservations towards the international human rights treaties have been
criticised internationally because these reservations are incompatible with those treaties’
objects and purpose.40 However, the Arab Charter on Human Rights itself contains, in relation
to some rights, provisions referring to national legislation as well as Islamic law in the
protection of these rights and their application in practice. Those provisions weaken the role
of the League in the real relevance of international standards in the context of these states, as
will be mentioned later when discussing the Arab Charter.
The Arab League’s steps towards officially recognising the important place of human rights
did not take place until much later than its recommendation to Member States to recognise
international treaties and instruments. This was only in 1966 when the Arab League took part
in the celebrations to mark the twentieth birthday of the Universal Declaration of Human
Rights (UDHR) at the invitation of the UN,41 and was asked to compile a report on the
‘accomplishments, programmes and other measures to realize protection of human rights’.42
The Arab League set up a special committee to prepare for this participation and to prepare the
report.43 However, many of the programmes were not implemented.44
It can be seen that the Arab League’s most significant response to the issue of human rights
did not originate from within the organisation but took place in reaction to a particular request
by the UN. Furthermore, the motivation for the Arab League’s continued attention to the area
of the defence of human rights is primarily its interest in the Palestinian crisis. Any decisions
were limited for long periods to ones relating solidarity with the Palestinian people and to
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discussing ways to protect their human rights against Israeli violations,45 while completely
ignoring the human rights situation in the other Member States. This may be due to the fact
that the Arab League bodies (the Arab Permanent Commission on Human Rights and the Arab
League Council) are composed of political representatives of the states and not independent
members, which may make it difficult for it to play an effective neutral role in considering
violations of human rights in those states.46
After approximately two decades, the Arab League adopted the Arab Charter on Human Rights
in 1994 (1994 Charter).47 This Charter represents the first steps of the Arab League to show
itself to be a regional organisation which is concerned with human rights issues. Even so, this
step was not firm, and the League was unable to defeat the regional difficulties that remained
and hindered it in effectively defending human rights.
II

The 1994 Charter and the Main Obstacles

To evaluate the efficacy of the Arab League as a regional organisation for the protection of
human rights, it is important to examine the 1994 Charter. This was the first agreed version of
the Charter and the first instrument under the League to firm up human rights standards and
monitoring mechanisms.48 After being examined by the Arab Permanent Commission on
Human Rights,49 it was adopted by Arab League Resolution No 5437. The Charter consists of
43 articles preceded by a preamble. The definition of human rights in this Charter was derived
from the Cairo Declaration on Human Rights in Islam from 1990.50 While this declaration was
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adopted to ‘[serve] as a guide for Member States on human rights issues’,51 it did not conform
to the standards embodied in international human rights instruments. Islamic law alone is the
basis for the interpretation of its articles,52 and there is no attempt to stipulate how the
provisions of Islamic law are to be interpreted. The standards of Islamic law appear to be a
hindrance to the implementation of international human rights standards within the Arab
states.53 Tadjdini summarised the weakness of this as follows: each member state has its own
approach to interpreting Islamic principles to protect human rights, so they interpret the Cairo
Declaration in different ways; some of these approaches are radical in their provisions and do
not support the international discourse on human rights.54 Although the Cairo Declaration was
issued by another organisation rather than by the Arab League, and is a non-binding document,
the construction of the 1994 Charter has been criticised.
The 1994 Charter received strong criticism for being ineffective in its drafting.55 Other critics
have described it as a weak instrument due to the vagueness of its articles and its restrictions
contesting the very essence of human rights.56 The 1994 Charter also does not provide adequate
protection of fundamental rights as it contains extensive exemptions and limitations that have
emptied it of its fundamental purpose to preserve and protect human rights.57 It can be said that
the contents of the Charter do not conform to the international human rights standards
stipulated in the international treaties ratified by the Arab states. 58 Instead of determining an
effective enforcement mechanism to monitor the progress made in the area of human rights, it
limits its role to receiving periodic reports from Member States on the human rights situation
within their borders and examining this via the Arab Permanent Commission on Human
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Rights.59 This clearly shows the inherent glaring defect lingering in this committee. Thus, the
1994 Charter was still a source of concern for all Member States; it was not ratified by any
state, and eventually was not enforced.60
Nonetheless, the 1994 Charter must be seen as a significant movement in the direction of
protecting human rights in the Arab world, being the first to highlight the idea of human rights
regionally.61 The Arab states suffered from many problems that have prevented and continue
to prevent the development of the Arab League in establishing real and effective protection of
human rights in the region. The first problem was the existence of unstable political systems
among those Member States at the time.62 Most Member States have suffered as a result of
colonialism which has affected the human rights situation throughout the whole region.63 These
states sought to strengthen their internal stability by refusing to allow any intervention in their
internal affairs, no matter how despotic these might be.64 They consider human rights to be at
the core of their internal affairs.65
In general, a state that has suffered from colonialism and foreign interference regards the
advocating for human rights as a pretext for intervention from other states.66 This made the
Arab states ‘prefer a weak regional organisation’ in their founding charter of the Arab League,
which emphasises the sovereignty of states and omits to mention human rights and the ways
of strengthening them.67 This problem is currently recurring in the case of the Arab revolutions
that arose in the region in 2011. These have left new and unstable governments in power that
consider it of the utmost importance to enhance their stability. Although these states suffer
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from difficult human rights issues following these revolutions (such as the growing numbers
of displaced people and refugees from their own states),68 they seek support from the Arab
League for their political systems69 rather than stand up for the interests of victims of human
rights violations.
Some Arab communities also suffer from limited human rights awareness. This limited
awareness of the citizens of these states arises from poverty and illiteracy, which prevents a
democratic shift in dealing with human rights70 as this shift depends on the willingness of the
community.71 It is widely believed in these communities that economic development has
priority rather than considerations of human rights and seeking freedom in a society which
suffers from a lack of the basic necessities of life. In return, civil and political rights must be
neglected in the face of considerations of economic development considerations.72 Thus it was
widely believed that ‘individual rights must give way to demands of […] economic growth, or
that human rights can be realized only after a certain level of economic advancement has been
achieved’.73 The idea of ‘always using Western values as a yardstick in every human rights
discourse’ is also commonly accepted.74 There is a perception that the protection of human
rights is a Western barrier to introduce elements of instability that would eventually destabilise
the process of any development plan.75
Surprisingly, human rights are no better in the states that do not suffer from economic problems
or a lack of basic needs among their people.76 Arguably, the weakness of the human rights
culture in the Arab community has been overcome in recent years, due to that fact that protests
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in some Arab states (in the Arab Spring) were based on claims regarding the violation of basic
human rights,77 such as freedom, justice and dignity. In other words, an increase in the
awareness of the people led them to revolt against their regimes.
A further issue was sometimes raised regarding conflict between international standards of
human rights national standards and Islamic law.78 This appears in the observations made by
Saudi Arabia on the 1994 Charter. The government said that it is to be assumed that the Saudi
constitution is closely linked to Islamic law and Islamic standards that are presumed to protect
and preserve human rights which are different and preferable to the standards stipulated in the
international conventions.79 Saudi Arabia therefore considers this Charter dispensable.80
Indeed many Member States invoke Islamic law to avoid the need for compliance with certain
international human rights standards as we have seen earlier. Professor Bassoiuni refutes this
claim and says that Arab states take Islamic law as a cover and excuse for not complying with
international standards for social or political reasons.81 On the other hand, in some liberal
interpretations, Islamic law may be seen as an essential platform for creating international
human rights standards in the Arab region.82 Although this is not the subject of this article, it
should be noted that the 2004 revised version of the 1994 Charter has also used Islamic
standards as a justification for states to absolve themselves of their international obligations.
These obstacles have hindered the progress of the Arab League in the process of preserving
and protecting human rights, and the Charter was left sitting on the shelf for more than 10
years.
In line with this, various non-governmental organisations (NGOs) lobbied the Arab League.
They held several conferences and seminars, both within and outside of the Arab states, to
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make their voice heard and convey their desire to reformulate and develop the 1994 Charter.83
Subsequently, the 1994 Charter was revised in 2003.84 A memorandum of understanding
between the Office of the United Nations High Commissioner for Human Rights (OHCHR)
and the Arab League85 recommended setting up an independent panel of experts.86 When the
Charter was being revised, the panel adopted international human rights law and, together with
several civil society organisations, looked closely at regional human rights instruments.87
However, the updated Arab Charter on Human Rights is not without its critics.
III

Modernising the Arab Human Rights Instrument

Ten years after the original charter, the Arab Charter for Human Rights (2004 Charter) was
issued and subsequently, came into force in 2008.88 Member States did not have any
reservations regarding this Charter. The League adopted a single instrument, combining the
first (civil and political rights), second (social and economic rights) and third generations of
human rights (collective rights).89 This could mean that the Arab League was willing to limit
this Charter to the general principles and fundamental rights, and leave the details of the
preservation and protection of human rights to complementary treaties which will hopefully
be issued in the future. Importantly, the 2004 Charter was adopted by the Arab Permanent
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Commission on Human Rights90 whose political members represent their states.

This

Commission was potentially ‘cautious in dealing with differing human rights issues’ and put
the responsibility on the states91; which is arguably reflected in the drafting of the Charter. In
the next section, we will evaluate the revised Charter in the light of the prohibition against
torture. Thus, the efficiency of the regional system of human rights in the Arab League can be
assessed.
The 2004 Charter consists of 53 articles after the preamble.92 It was poor in quality and vague
despite all the years of waiting which had passed before it was adopted.93 The preamble
characterises the highlights of this Charter which is in line with the cultural nature of the
Member States.94 It also points out that the 2004 Charter embraces the principles of rights
established by Islamic law (referring here again to the Cairo Declaration, despite the previous
criticism that it is questionable). Thus, the preamble defines the identity of the Charter. This
Charter can be criticised as being Arab nationalist and influenced by Islamic principles, rather
than being a charter for a regional instrument for the protection and preservation of human
rights.95 However, it was welcomed as presenting ‘a unique framework’, and serving the Arab
region in relation to international human rights obligations while taking into account regional
considerations.96
To assess the scope of the Arab League’s interest in human rights, it is important to examine
the charter in depth. This examination of the Charter will be divided into three sections to cover
the most important aspects. The first section focuses on the Arab League’s permanent interest
in the Palestinian cause; the second highlights the articles in the 2004 Charter regarding the
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protection of various human rights, and; the third is about procedures for the enforcement of
the Charter.
(a)

The Arab League’s Permanent Interest in the Palestinian Cause

According to Article 2, the 2004 Charter affirms the right of citizens to self-determination and
control over their resources.97 This stems from the suffering of the Arab states due to
colonialism. It also refers to the right of the Arab states over the lands which are occupied by
Israel.98 The text of this article states that Zionism and occupation are a challenge to human
dignity and a fundamental obstacle to the basic rights of citizens.99 Nevertheless, the General
Secretariat of the Arab League announced that the Charter was put together taking into
consideration international human rights standards.100 The UN High Commissioner for Human
Rights criticised ‘the equating of Zionism with racism’101; instead, upholding ‘universal values
rather than focusing on particular ideologies’.102 Even though the Arab League’s insistence on
equating Zionism with racism cannot be justified, it could be understood in the light of the idea
behind the emergence of the organisation. The Arab League emerged due to the Arab states’
united position regarding the Palestinian-Israeli conflict.103
(b)

Substantive Articles in the 2004 Charter

The Charter, in its enumeration of articles, underscores protecting rights and emphasises
equality and non-discrimination for any reason whatsoever in the granting of those rights.104
97
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Dr Zaalani, vice-president of the Arab Committee for Human Rights, announced that the Arab
League ‘has lagged behind in the area of human rights’. However, he acknowledged that the
Arab region took ‘the initiative of joining fellow members of the international community in
the battle for human rights’ with this Charter due to its obligation to guarantee these rights for
every human being on their territory.105 However, the compatibility of the 2004 Charter with
other international human rights instruments is reflected in the provisions of non-suspension
clauses. It states that Member States may, in times of emergency, impose certain measures and
restrictions, on condition that these do not affect: the prohibition of torture and humiliation;
the return home; political asylum, and; fair trial.106 Unfortunately, the Arab states who declared
a state of emergency did not comply with these provisions but these rights, specifically the
right to prohibit torture and humiliation are even stipulated by Arab states’ constitutions to
varying degrees, were blatantly violated in these states with the declaration of a state of
emergency.107
There are a number of human rights which are guaranteed by the Charter. One positive aspect
of the Charter is that it emphasises achieving the following aim: to ‘entrench the principle that
all human rights are universal, indivisible, interdependent and interrelated’.108 In general, the
provisions of the Charter can be said to be consistent - to some extent - with international
standards.109 However, there are two important issues that could hinder the implementation of
international human rights norms by restricting some rights by national law or by Islamic
standards. Some provisions allow a larger margin for national legislation of each state, for
example in regards to having a certain religion or set of beliefs, or the imposition of the death
penalty on children under the age of 18.110 This leaves the door open for each state to set its
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own standards without taking into account international standards.111 Further, the
responsibilities of men and women in marriage and divorce and the provision of women’s
rights are restricted with reference to Islamic law.112 Some religious interpretation can be used
as barriers to equality and lead to violations of international standards due to the state not
implementing international human rights treaties.113
The 2004 Charter did not urge states to take any real steps to preserve human rights. These
provisions allow states to evade the implementation of the provisions of the Charter.114 No
other regional human rights convention has any similar provisions.115 The Charter strengthens
the constitutions of Arab states and their positions in relation to these rights. It is also clear
from the foregoing that religious factors play a central role in determining the scope of human
rights to which Member States are committed. The Arab League has not explored this area to
study the compatibility of Islamic law standards with international standards of human rights
and how consequently to pressure these states to accept such rights. Instead of stipulating the
obligation of states to amend their national legislation to comply with the provisions of the
Charter, these states have been given the opportunity to evade their obligations and to pass
legislation that would violate international standards without censorship, thus impairing the
implementation of these articles.116 As Rishmawi states, ‘the Charter mirrors to a large extent
the degree of acceptance of international human rights treaties by Member States and the
reservations that have been entered by these states to international instruments’.117 Moreover,
the Arab states are using the Arab Charter as ‘a regional shield against international pressures
on Arab states in the field of human rights’.118
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(c)

Enforcement Procedures of the 2004 Charter

According to Article 49, this Charter will be instituted two months after the date of deposit of
the instrument of ratification by seven states to the Secretariat of the Arab League. 119 At
present, the Charter has been ratified or signed by only 14 of 22 members of the League120 thus
questioning the effectiveness of the Charter. There were attempts during the drafting of this
Charter to include an Arab human rights court giving individuals the right to complain against
states.121 Many NGOs and civil society organisations have also requested the inclusion of an
annex protocol (under Article 25 of the Charter) with a view to establishing such a court.122
Indeed, after ten years, the Arab League acted on this by adopting an independent draft of the
statute of the Arab Court of Human Rights, as we shall see later.
The absence of any mention of the role of NGOs in the Charter is to be noted. However, they
play an important role in bringing attention to issues which are not taken into account by the
Member States.123 Moreover, Arab NGOs can play a more important role in confronting Arab
states. They can demonstrate that standards of human rights are universal and can be adopted
without compromising the regions’ unique cultural, religious, and historical character.124
NGOs work with the Arab Permanent Commission on Human Rights 125 with the ‘aim of
enriching discussions and promoting human rights’ in the region.126 However, the Arab League
Council imposes several criteria and requirements on NGOs which limit their activities.127 For
119
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example, an NGO is obliged to register its membership in an Arab state; consequently, it has
its nationality and is subject to its control. As a result, several human rights organisations have
had their work disrupted and are not able to register themselves due to ‘the repressive measures
applied to associations in their country’.128
Since the UN General Assembly resolution established the Human Rights Council in 2006, the
position of NGOs has been strengthened at ‘the national, regional and international levels, in
the promotion and protection of human rights’.129 Nevertheless, the development of NGOs has
been limited due to the regulations and laws on associations and civil society which Arab
governments have passed so that the NGOs are largely ineffective. 130 Indeed, a number of
Arab NGOs have been launched by the governments of the Arab states themselves and are
working with their financial support and under the states’ observation.131 Thus it is difficult for
Arab NGOs under those conditions to play an effective role in monitoring the states’ human
rights violations or to work alongside the Arab League.
Despite several positive points, the Charter still has many weaknesses,132 so the recent
announcement of the Chairman of the Arab Human Rights Committee, Dr Al-Yami, is
surprising. He confirmed that the Charter represents a real qualitative leap for the human rights
movement in the Arab world and that ‘the lesson will be in implementing and application of
the provisions of the charter and not in drafting or writing its articles’.133 This is an indication
of the League’s satisfaction with the Charter in spite of its defects, and that it has no desire to
amend it in the future. It is clear from the above that the Arab League has been weak in drafting
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a regional convention in accordance with international human rights standards and creating a
legally binding obligation to hold Member States accountable for their actions. It has also failed
to provide protection to victims of human rights violations by not providing an appropriate
enforcement mechanism to protect their rights or to allow them to appeal to a regional body
for their redress. Moreover, modernising the 2004 Charter seems to be difficult due to the
bureaucracy of the Arab League as we have already observed.
C

EVALUATION OF THE HUMAN RIGHTS MECHANISMS OF THE ARAB
LEAGUE

I

The Role of the Arab League in Relation to the Right to Freedom from Torture

After briefly referring to the previous Arab Charter on Human Rights and the obstacles faced
by the Arab League as well as highlighting the updated version of this Charter, it is worth
focusing on the right to the prohibition of torture under the League. The 2004 Charter’s
provisions should be an essential tool for guaranteeing and strengthening freedoms as well as
for responding to various kinds of crises as per international standards. Torture is one of the
most serious human rights violations because of its relationship with human dignity134; thus,
many international instruments are focused on the prevention and control of torture.135
International law has also played a role in the criminalisation of torture. Higgins states that ‘no
one doubts there exists a norm prohibiting torture. No state denies the existence of such a norm;
and, indeed, it is widely recognised as a customary rule of international law by national
courts’.136
Internationally, the UDHR states in Article 5 that ‘[n]o one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.’ The UN adopted the International
Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT)137 in 1984 and established the Committee Against Torture138 in 1987; further, it also
134
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established the Optional Protocol to the Convention139 that aimed to assist states in
implementing their obligations under the CAT and to take the necessary steps to protect
individuals from having their rights violated. On the other hand, the practice of torture is locally
widespread in the Member States of the Arab League, although some of these states are
involved in this treaty. Eighteen of the Arab states have ratified the Treaty140; however, the
Working Group on the Universal Periodic Review under the UN Human Rights Council has
monitored allegations of torture being widely and systematically practiced in the territory of
these states.141 Moreover, several NGO reports have indicated that torture is widespread in
states, such as the Arab States, subject to war, political violence, armed opposition, terrorism,
and other similar issues.142
In this context, the Arab Permanent Commission on Human Rights held several meetings after
adopting the 2004 Charter to implement this at the national and regional levels. Shammout,
Chairman of the Arab Permanent Commission on Human Rights, stated that the Commission
conducts several tasks pertaining to the consideration of human rights files in the Arab region,
and considered the ‘legislative kitchen’ for these issues in the Arab League.143 However, the
Commission’s role was not mentioned in the 2004 Charter. The Commission discussed the
draft of the Arab Guide against torture that will be based on the provisions of the 2004
Charter.144 However, during the discussion the Commission focused its attention on the Arab
citizens detained in Israeli prisons and criticised the practice of torture and the massive
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violations of international human rights of these detainees held by the Israeli authorities.145
The Commission, as per the common practice of the Arab League, diverted its attention and
efforts from the violations of human rights in the Arab states and ignored the torture of the
victims in the territories of the Arab states. However, it is unclear whether this draft will include
guidelines for interpreting the meaning of ‘torture’ in the 2004 Charter or whether it will
include standard guidelines for implementing the provisions of this article, similar to the
standards for the prevention of torture in other regional instruments.146
II

Prohibition of Torture under the 2004 Charter

Article 8(1) of the 2004 Charter states ‘[n]o one shall be subjected to physical or mental torture
or to cruel, inhuman or degrading treatment or punishment'. This Article is be similar to Article
7 of the ICCPR.147 However, some argue that the provision in the 2004 Charter is stronger
because it includes physical torture in addition to psychological torture.148 Further, it is stronger
as it obligates the Member States to protect everyone in their territory against torture.149
The 2004 Charter, like other regional human rights instruments, does not give any definition
of the concept of ‘torture’.150 An explicit and comprehensive definition is found in Article 1 of
the CAT. According to Article 1 CAT, there are three basic elements required for an act to
constitute torture: (1) any physical or mental pain or severe suffering; (2) any action performed
with the specific purpose and motivation of obtaining information or confessions to convict
the accused, and; (3) torturous actions performed by a public official or any other person
(provided there is incitement, consent, or silence of a public official). While some argue that it
is unnecessary to include a legal definition of torture in the Charter, the absence of any
definition leaves a wide area that potentially includes any practice, method, or penalty included
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within its scope.151 Despite this, the absence of a definition of torture in the 2004 Charter does
not limit the application of a protective mechanism and may include all forms of torture and
penalties or inhuman or degrading treatments.152 In practice, however, states are not committed
to the minimum elements mentioned in the CAT definition, making it necessary to include a
definition in the 2004 Charter. This is evident in its concluding observations; indeed, the
Committee against Torture has consistently recommended that state parties amend their
national legislation to include the elements contained in Article 1 of the CAT.153
The 2004 Charter seems more effective than other regional instruments in preserving this right,
as it considers international standards. The CAT excludes the possibility of deviating from this
provision of prohibition of torture. Article 2(2) states, ‘no exceptional circumstances
whatsoever, whether a state of war or a threat of war, internal political instability or any other
public emergency, may be invoked as a justification of torture’. The 2004 Charter also
prohibits physical and psychological torture as something that cannot be overlooked, 154 even
in times of emergency.155 However, some Arab League members violate this right when
imposing emergency laws. They use multiple means of torture to terrorise people and to
suppress their freedoms.156 Indeed, the imposition of a state of emergency in these states may
be used as a justification for many human rights violations in a manner contrary to the
obligations of these states under international treaties.157
The Arab Charter has broadened the definition of prohibition of torture to include the
perpetrator, contributor, and participant in torture.158 This means that the mandate of the
Charter extends the punishment to include not only government employees, but also all other
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individuals.159 Article 16(6) shows the Arab League’s concern with the prevention of torture
and protection of the individual when it states that the testimony of the accused obtained under
coercion shall not be accepted. This is in accordance with the General Comment No 20 of the
UN Human Rights Committee that states: ‘the law must prohibit the use of admissibility in
judicial proceedings of statements or confessions obtained through torture or other prohibited
treatment.’160 In addition, it shows an enhancement of the rule of law and respect for human
rights that is a fundamental pillar in the prohibition of torture.161
A strength of the Arab Charter is that in the event of a violation of this right and an individual
being subjected to torture, it ensures full compensation and rehabilitation. 162 Apart from the
prohibition of torture, the Charter does not guarantee any effective remedies to protect any
other rights. However, the CAT emphasises the inclusion of compensation for all the five forms
as an obligation of the states.163 Thus, this provision is insufficient because of the absence of
any measures supporting reparations such as restitution, satisfaction, and a guarantee of nonrepetition, in cases of torture.164 However, due to the absence of enforcement mechanisms for
the 2004 Charter, it is completely ignored by state members and considered ‘cheap talk with
virtually no impact on state practice.’165
It should be noted that the 2004 Charter is the only regional treaty (that is not directly related
to torture and its prohibition) that obligates Member States to compensate and rehabilitate the
torture victims.166 The inclusion of remedies in this Charter may be due to a lack of willingness
by the League to issue other instruments for the establishment of bodies to implement and
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monitor the states' compliance with these provisions.167 If so, it is important that the Arab
Charter includes a legal definition of the concept of torture to determine the scope of
obligations.168 The importance of this is demonstrated by the absence of explicit provisions in
the majority of state constitutions of the League Member States.169 Even Member States that
have made such amendments to the definition of torture in their legislation have not
consistently abided by Article 1 CAT.170 It is important to define torture in a way that allows
it to be used by the Arab Court to interpret it in the context of the aim and purpose of the
provision.171
Amnesty International has expressed its concern about the Arab Charter, calling for an
amendment as per the definition of torture in Article 1 of the CAT. 172 Hopefully the Charter
Committee can fill this gap and define the types of ‘torture’ which are prohibited by the Arab
Charter. This can be determined by examining its reports and the recommendations adopted
by the Member States.
III

Measures Regarding the Prohibition of Torture Recommended by the Charter
Committee

(a)

The Role of the Charter Committee

The Charter Committee was established by the 2004 Charter and is tasked with monitoring the
implementation of the Charter. Unlike the members of the Arab Permanent Commission on
Human Rights, members of the Charter Committee are required to be highly experienced
experts who are competent in the field of human rights.173 Accordingly, the Charter guarantees
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that these experts ‘enjoy the immunities necessary while carrying out their functions as
members of the Committee’.174 Generally, every member state nominates such experts every
four years;175 thereafter, seven experts are elected by secret ballot to constitute this
Committee.176 The main mission of the Committee is to highlight the progress or decline of
respect for human rights in the Arab world.177 While the Committee works as independent
expert body, there is no system of thematic or country-specific special procedures.
The Committee is the only means for the Arab League to monitor the compliance of states to
the principles implemented by the 2004 Charter. Unfortunately, the Committee could be
described as an under-developed mechanism,178 due to the lack of an enforcement mechanism
and the absence of an individual complaint procedure.
Every three years, the Member States are required to submit a periodic report to the Committee.
This report includes the main measures that states ‘have taken to give effect to the rights and
freedoms recognised in this Charter and on the progress made towards the enjoyment
thereof’.179 After discussion, the Committee provides comments and recommendations as per
the aims of the Charter.180 However, there is no enforcement mechanism that ensures the
implementations

of

the

Committee's

recommendations.181

Consequently,

these

recommendations are not binding on the Member States and can only ‘affect the public opinion
in the Arab world and beyond’.182
The Committee could also be labelled as under-developed owing to the absence of any
procedure or mechanism for submitting individual petitions. Individual or state complaints
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about alleged violations of human rights cannot be addressed by this Committee.183 However,
individual petitions ‘would be a valuable means of ensuring domestic enforcement of rights
provided by the Charter’.184 Moreover, it is important to have a regional complaints mechanism
because most Member States have not signed up for the UN complaint system. 185 Therefore,
the Committee fails to guarantee any form of reparation due to ‘the lack of an effective remedy
for those whose rights and freedoms have been violated.’186 Thus, these criticisms show that
the contribution of this Committee as a treaty body could be strengthened. Despite these flaws,
the Charter Committee is the only effective body for the protection of human rights under the
Arab League, as has been discussed further in this review.
To enhance its role and influence, the Charter Committee participated in the 25th Session of
the United Nations Subcommittee against Torture187 in Geneva in 2015. Moreover, various
meetings were held (with the Vice-President of the International Committee of the Red Cross,
Secretary of the Committee Against Torture, and the President of the Victims of Torture Fund)
with the aim of exchanging information and experiences regarding the efforts to combat
torture.188 During these meetings, the Charter Committee called for a sustainable preventive
approach that focused on the prevention of torture and ill-treatment as well as visits to any
region where individuals may be deprived of their liberty. This call was reflected in the
Committee’s observations and recommendations in the states’ periodic report. The Charter
Committee also announced that it would publish several UN recommendations aimed at
establishing preventive mechanisms and the means for developing them.189
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(b)

Observations and Recommendations of the Committee in Relation to Torture

In its work thus far, it should be noted that the Committee has made considerable efforts with
respect to the protection of persons from torture and its effects. 190 Generally, the Committee
has not only recommended the enshrining of the Charter provisions in the states’ legal systems,
but also has adopted a flexible interpretative approach, considering the establishment of such
preventive and protectionist measures that are not necessarily automatically derived from
Article 8 of the 2004 Charter. In order to thoroughly examine the Committee's observations
and recommendations concerning torture, these are presented in three groups: the first regards
the limitations and claims for compensation; the second describes the detection and
examination of cases of torture, and; the third mentions the protection of persons from torture.
The observations and recommendations of the Charter Committee on the limitations and claims
for compensation were repeated in almost every state report.191 The Committee criticised the
absence of an explicit provision in the national legislation enshrining the principle of nonderogation of torture. In addition, the Committee recommended including a special provision
in the national law of the Member States regarding compensation. This provision would offer
a legal basis to support each victim of torture and would support the demand of fair
compensation by any person who had undergone torture.192 In response to this, in the
discussion session of the reports, Member States often invoke the general principle included
in their national laws that anyone subjected to direct harm as the result of a crime is entitled to
bring a civil action in order to claim compensation for the harm caused by this crime.193
However, the Committee considered that this general principle was not sufficient to ensure
compliance with the Charter.

The Charter Committee in the Arab League, ‘The Reports Submitted by Member States’ (undated)
<http://www.lasportal.org/ar/humanrights/Committee/Pages/Reports.aspx> [Arabic version] accessed 4 March
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The Committee's observations also included the detection and examination of the torture cases.
In response to Algeria’s report, the Committee expressed the view that existing institutional
measures were ineffective in monitoring the places of detention.194 Following this, the
Committee recommended the strengthening of the institutional measures for the effective
monitoring of the places of detention; this recommendation was reaffirmed for several other
states. The recommendation also involved establishing an independent national mechanism to
monitor and supervise all places of detention for impartial and prompt investigation of all
torture complaints. The Committee further proposed increasing the number of programmes in
each state with the aim of training judges, prosecutors and medical professionals in
investigative techniques, evidence collection, and document authentication in torture cases.
Some Member States were also recommended to reduce the cost incurred on forensic medicine
for providing proof in torture cases; however, in other cases, these expenses were directed to
be the respective state’s responsibility. All these recommendations fall within the framework
of the Committee's flexible approach for expanding the interpretation of the 2004 Charter in
relation to torture.
The third group of the Committee’s observations and recommendations concerns the protection
of persons against torture. The Committee considers that Member States should take effective
measures to prevent torture. The most important of these measures is the criminalisation of
torture in the national law.195 As mentioned previously, some Member States have not included
criminalisation of torture in their national legislation; alternatively, in some cases, the
criminalisation of this crime does not include a definition of the scope of torture. Thus, the
Committee issued recommendations to most Member States to criminalise torture and

The Charter Committee in the Arab League, ‘Concluding Observations and Recommendations of the Arab
Human Rights Committee to Consider Reports Submitted by Democratic People's Republic of Algeria’ (13
November
2017)
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reconsider the criminalisation of all forms of torture in their legal systems, as stipulated in
Article 8 of the 2004 Charter and Article 1 of the CAT. Thus, the Charter Committee through
its recommendations and comments on state parties' reports did not provide a definition of
‘torture’ although it confirmed the definition adopted in the international instrument.
Thus, through its recommendations, the Committee is driving the Arab League to uphold
international standards.
D

THE ARAB COURT ON HUMAN RIGHTS

The Arab Charter on Human Rights did not mention the establishment of any court. However,
the Arab League took an important step for protecting human rights by drafting the Statute of
the Arab Court on Human Rights. This Statute proposal was adopted by Resolution No 7790
in 2014 and consists of a preamble and 35 articles.196 The Arab League Secretary General AlArabi announced that establishing this Court represents ‘a civilizational move in the field of
human rights in the world Arab’ and reflects the demand of people for political and democratic
reforms.197 However, this proposal is the second attempt of the Arab League to establish a
judicial organ to protect human rights. The previous attempt proved a failure.198
Although the Arab Court Statute was welcomed within the Arab League, 199 there were many
criticisms regarding this proposal from human rights NGOs.200 The most common criticism
here was that the torture victims would not be able to directly seek redress in this Court.
According to Article 19, only Member States can be allowed to petition. This undermines the
aim of the court because Member States will likely rarely file complaints against each other
The Statute of the Arab Court of Human Rights, ‘The Arab Court of Human Rights: A Flawed Statute for an
Ineffective
Court’
(2015)
[unofficial
translation]
35
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for diplomatic reasons.201 However, individual complaints are important as they give ‘concrete
meaning’ to human rights.202 In addition, NGOs are not allowed access to the Court on behalf
of an individual victim if they do not have the state’s permission.203 This is an example of the
Arab League imposing various restrictions on the activities of the NGOs, thereby limiting their
role, as mentioned previously.
The effectiveness of the Court remains to be seen, given that it has not yet come into force.
The Court Statute will be enforced after being ratified by seven Member States.204 After
submitting the ratification documents to the Secretary General, the Court will start proceedings
one year after the date of enforcement.205 It is hoped that the adoption and enforcement of this
Court will help decision making and interpret provisions, such as clearly defining ‘torture’ in
the 2004 Charter. It is highly likely that this Court would be willing to uphold the international
standards of human rights in defining torture, based on the Committee’s dealings with the
states’ reports. Further, this Statute would potentially overcome the lack of an enforcement
mechanism in the 2004 Charter that did not allow the Charter Committee to hold accountable
Member States that did not respect the prohibition of torture and other practices that violate
human rights and dignity.
E

CONCLUSION

In the seven decades since its establishment, the contribution of the Arab League as a regional
organisation in protecting human rights has been relatively weak. In an attempt to increase the
effectiveness of their role, the League issued the Arab Charter on Human Rights in 1994. This
Charter was not compatible with international human rights standards and was not enforced.
The situation in the Arab regions also prevented the effective application of this Charter.
Equally, the current Charter seems ineffective primarily because it does not require Member
States to be obliged to amend their domestic legislation as per the standards and provisions of
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international law. Despite this, the Charter Committee has made some positive impact by
encouraging the League to uphold international standards to protect individuals against the
violation of their human rights.
An assessment of the role of the Arab League in upholding the prohibition led to the conclusion
that the Charter Committee is the driving force in the Arab League, pushing for the upholding
of international standards. However, the lack of scope of torture in the Charter is a major issue.
In response to this failure, the Charter Committee adopted a flexible approach for the
interpretation of the Charter as per international standards by issuing several recommendations
for the Member States. However, these recommendations are based on the periodic reports
submitted by the Member States and are not binding, hindering the effective protection of
human rights.
The Arab League has not played an effective role in protecting individuals, in general and in
the light of the prohibition of torture. Hopefully, after it has been enforced, the Arab Court for
Human Rights will play a more effective role in this regard and will be able to interpret the
provisions of the 2004 Charter, clearly defining the practice of torture. In order for these efforts
to be meaningful and effective, the Court Statute should be amended to allow individuals to
petition to the Arab Court on Human Rights. Otherwise, the Arab League will continue to be
ineffective in its role and fail to effectively fulfil its potential as a key agent in the protection
of human rights in the region.
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PACKINGHAM v NORTH CAROLINA: A CONSTITUTIONAL RIGHT TO SOCIAL
MEDIA?
Edoardo Celeste
Dear Editor,
In North Carolina, a statute prevented registered sex-offenders who committed abuses on
minors to use social media after their conviction. On 19 June 2017, in the case Packingham v
North Carolina,1 the US Supreme Court unanimously held that this statute was
unconstitutional. The key argument of the court was to identify social networking websites as
‘places where [all citizens] can speak and listen, and then, after reflection, speak and listen
once more’.2 Even if the protection of minors was considered a valid governmental interest,
the ‘unprecedented’ restriction of the scope of First Amendment speech engendered by the
prohibition of the use of social media was deemed unacceptable.3
As stated by Justice Kennedy, who wrote the opinion of the majority, ‘this case is one of the
first [the] court has taken to address the relationship between the First Amendment and the
modern Internet’.4 Interestingly, this decision occurred exactly twenty years after the wellknown judgment in Reno v American Civil Liberties Union.5 In Reno, the Supreme Court ruled
for the first time on the constitutionality of a federal statute limiting free speech on the Internet.
Two decades later, the Supreme Court not only affirmed – echoing Reno – that social media
allow anyone with an Internet connection to become a modern ‘town crier’,6 but also that they
represent ‘what for many are the principal sources for knowing current events’ as well as ‘the
most powerful mechanisms available to a private citizen to make his or her voice heard’.7
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Packingham v North Carolina 582 US____ (2017).
ibid 1 (emphasis added).
3
ibid 8.
4
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Reno v American Civil Liberties Union 521 US 844 (1997).
6
ibid 8.
7
ibid (emphasis added).
2

116

(2018) 17 COLR 117

Can we consequently affirm, as some journalists did,8 that the Supreme Court recognised a
constitutional right to use social media? This contribution will examine the veracity of this
affirmation and will eventually reflect on the different approach that a European court would
have taken in a similar case.
Firstly, it is possible to exclude that the Supreme Court affirmed a social right to use social
media, or, in other words, a right to claim access to social media from the state. From a practical
point of view, this would imply the right of citizens to claim a series of services from the state,
such as the possibility to have an Internet connection, or to obtain the necessary hardware to
access social media.
Secondly, it is also evident that the court did not impose on social media platforms any
obligations to grant citizens access to their websites. By excluding this far reaching
interpretation, it follows that the court did not craft any positive right to social media access.
Indeed, a positive right to social media would mean that people should have the possibility to
exchange information through these websites. However, such a positive right would
necessarily imply both a social right to use social media, and an imposition of obligations on
social media platforms, which are precisely the two options that have just been excluded.
The final option to consider is that the court upheld a negative right protecting citizens from
potential restrictions on their possibility to access and use social media. This interpretation best
fits the words of the Supreme Court in Packingham, as well as the letter of the US Constitution.
The court avoided general statements about an alleged people’s right to social media, rather
focusing its attention on the legal fallacies of the North Carolina statute. The US Constitution
frames itself the principle of freedom of speech as a negative right.
However, Justice Alito in his opinion, reproached the Court for not having ‘heeded its own
admonition of caution’ in applying free speech precedents to social media.9 In particular, he
considered it imprudent to draw an analogy between social media and public places that
8
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traditionally enjoy First Amendment’s protection. According to Justice Alito, this equation
would erect a robust protection wall around the vast territory of cyberspace, and would risk,
for example, limiting states’ ability to restrict access by registered sex-offenders to dating sites
for teenagers.
The black and white interpretation suggested by Justice Alito, equating an important context
for the exercise of freedom of expression to an almost untouchable environment, offers us the
opportunity to reflect on the different approach that an Irish or a European court would have
taken in a similar case. The basic difference between the American and the European
conception of freedom of expression is already apparent at a formal level. The First
Amendment is formulated in absolute terms, while, taking as an example Article 10(2) of the
European Convention of Human Rights subjects the freedom of expression to a series of
qualifications.10 Consequently, in the European context, considering cyberspace and in
particular social media, as a context deserving constitutional protection would not have
impinged on the possibility of restricting its use for legitimate aims.11
In light of these considerations, in a similar case, would a European court have reached a
different conclusion? Probably not. Notwithstanding their differences, the American and the
European approaches seem to de facto converge when coming to assess the proportionality of
a restriction of freedom of expression. North Carolina’s ban would have looked
disproportionate also from a European perspective.
In conclusion, social media have become an integral part of the architecture of contemporary
society. They represent an unprecedented enabler of fundamental rights, but at the same time,
a threat against which, at the moment, many states are reacting. 12 Packingham is a good
example to remind legislators that, when striking a balance between competing rights and
interests, ‘proportionality’ will be the keyword to take into consideration.
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Is mise le meas,
Edoardo Celeste
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DISPUTED NORMS IN INTERNATIONAL SECURITY AND THE CHANGING
NOTION OF SOVEREIGNTY: R2P AND THE DILEMMA OF MILITARY
INTERVENTIONS
Cornelia-Adriana Baciu
Dear Editor,
The Responsibility to Protect, or R2P, is a disputed norm in international security, mainly due
to the changing notion of sovereignty and the dilemma surrounding the legality of military
interventions on humanitarian grounds. In the aftermath of ethnic-based mass violence in
Rwanda, Somalia and Kosovo, R2P, which is based on a three pillar mechanism, was
unanimously adopted through the United Nations (UN) General Assembly (GA) Resolution
A/RES/60/1, with the aim of preventing ‘genocide, war crimes, ethnic cleansing and crimes
against humanity.’1 Under R2P, the international community is collectively responsible for
militarily intervening in imminent situations of mass atrocities (Pillar III of R2P), after
peaceful measures of prevention such as assistance, diplomatic relations, sanctions or arms
embargoes under Pillar I and II are inefficient.
R2P was enshrined in Chapter VII (Articles 39-51) of the UN Charter, which normatively rests
on the jus ad bellum principle, the right to conduct war. This principle was established by the
just war theory (jus bellum iustum) of Roman jurisprudence.2 While opponents of the just war
tradition argue that war is essentially unjustifiable, adepts of jus ad bellum claim that the
violation of the non-interference principle by the aggressor generates the right to self-defence
and defensive retaliation, cited from Article 51 of the UN Charter.3 R2P extended this
provision to domestic contexts of breaches of peace, setting thus international military
interventions under the UN mandate as a mechanism to protect domestic populations from
mass atrocities or aggression, as was the case in Darfur and Libya.
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legitimate body, ie the UN, to conduct war is assumed to differentiate international military
interventions from a criminal act.
R2P involves an ontological change in the understanding of sovereignty, from ‘sovereignty as
authority’, as interpreted under the Treaty of Westphalia, to ‘sovereignty as responsibility’
under R2P, in which the ‘sovereign’ is understood as ‘the one who protects’. This shift implies
a transfer of sovereignty from the national state to the international community, in which the
latter takes the responsibility to protect when the former fails to do so.5
I

Post-Westphalian Sovereignty and Sources of Opinio Non Juris Related to R2P

Values of responsibility to protect civilians and human security began to prevail in the 90s,
particularly in the aftermath of the Rwandan genocide. An international commitment to
preventing genocides and mass losses of lives yielded a change from the concept of fixed,
‘absolute and exclusive’ sovereignty established by the Treaty of Westphalia to a PostWestphalian understanding of ‘shifting’ or ‘floating’ sovereignty which can be attributed to
different actors depending on circumstances. In the new interpretation, the notion of
sovereignty is contingent on state’s performance to protect its constituents and failure to do so
signalises the Leviathan’s failure to fulfil the social contract – an (informal) agreement through
which citizens transfer their natural individual sovereignty to the Leviathan, ie the state, in
return for protection and defence ‘from the invasion of foreigners, and the injuries of one
another’.6 The state’s failure to provide protection generates a vacuum of responsibility, which
is temporarily filled by the international community. R2P was adopted with the aim of
providing a legal ground for a shift of authority and sovereignty from national states to the
international community. The transfer of individual state sovereignty to the international
community is assumed.
This shift of responsibility (and implicitly, sovereignty) under R2P, most particularly under
Pillar III – military action – is still disputed, despite a series of initiatives at academic, legal

International Commission on Intervention and State Sovereignty, ‘Responsibility to Protect’ (2001).
Thomas Hobbes, Leviathan: or the Matter, Forme and Power of a Commonwealth Ecclesiasticall and Civil
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and policy levels to clarify the status of R2P in international law.7 The opinio non juris related
to R2P arises in several forms. Firstly, its adoption as a UNGA Resolution, which has a nonbinding character in international law, sets the implementation of R2P mainly ad hoc, with
decisions (for intervention or not) being taken by the Security Council on a case-specific basis.
Secondly, R2P’s position at the intersection of two norms of same rank; the prohibition of use
of force on grounds of breaches of territorial integrity of states, enshrined in Article 2(4) of
UN Charter and the responsibility to intervene on humanitarian grounds under Articles 39-51
of the UN Charter.8 It is argued that R2P can be seen as a mechanism to mediate between these
two apparently conflicting or even zero-sum provisions of the UN Charter. Military
intervention under R2P can be understood as an exception to the principle of non-interference,
by ranking humanitarian principles higher than territorial sovereignty.
A second source of controversy regarding R2P arose from its application outside the UN
Charter such as the NATO intervention in Kosovo and recently, US strikes in Syria, which
unlocked a significant potential to weaken the credibility and legitimacy of R2P as well as its
uniform application.9 Further analysis is needed to assess whether these actions might be
justified by the ad hoc character of R2P, given that collective action under Chapter VII of UN
Charter is often impeded by veto or threats of veto from permanent members of the Security
Council, as in the case of Syria.
Thirdly, military intervention under R2P is legally justifiable only when it is anticipated to
improve the humanitarian situation, which is difficult to estimate due to the counterfactual type

Numerous initiatives at academic and practitioner level – such as Global Centre for the Responsibility to Protect
(GCRtoP), International Coalition for the Responsibility to Protect, Global R2P Journal – aim to advance
understanding and operationalisation practices as well as to strengthen normative consensus around R2P.
Publications and reports are issued regularly and provide well documented analyses and recommendations on
ongoing security crisis. At policy level, the UN Office on the Genocide Prevention and the Responsibility to
Protect (UNOPRP) operates mainly on early warning activities and initiating resolutions under Pillars I and II.
8
The principle of non-interference is also articulated in the Kellogg-Briand Pact (1929) on the renunciation of
war, which prohibits war, particularly in the sense of conquest, as an instrument of foreign policy.
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Simma Bruno, ‘NATO, The UN and the Use of Force: Legal Aspects’ (1999) 10 European Journal of Internal
Law < http://www.ejil.org/pdfs/10/1/567.pdf> accessed 2 October 2017; Jordan Paust, ‘US Use of Limited Force
in Syria Can Be Lawful Under the UN Charter’ (Jurist, 10 September 2013)
<http://www.jurist.org/forum/2013/09/jordan-paust-force-syria.php> accessed 02 October 2017.
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of analysis required for this assessment. In other words, it involves arguing for the prevention
of a ‘non-event’, which has not happened yet. 10
Fourthly, R2P’s disputed legal status is related to its imprecise and ambiguous
operationalisation. The threshold of transition from Pillars I and II (assistance to nation-states
to protect its constituencies, in form of incentives and sanctions) to Pillar III (‘timely and
decisive’ collective [military] response) is set at ‘large scale loss of life (…) with genocidal
intent or not’.11 While the threshold to Pillar III should be at a higher level than transition from
Pillar I to Pillar II, the question remains, how high and how should ‘large scale loss of life
(…) with genocidal intent or not’ be operationalised.
I

Argument and Conclusion: Strengthen Legal-Normative Consensus Around R2P

I argue that even if power relations and geostrategic calculations will continue to be dominant
in the current international order, particularly in the domain of security and foreign policy,
provisions of public international law still matter and can make a difference. Decisions in
international relations and global politics are often taken on the account of the logic of
consequentialism and to a lesser extent on the altruistic basis of humanitarian intervention,
which R2P is embracing. A series of reforms and efforts need to be adopted in order to
strengthen R2P and consolidate legal-normative consensus regarding its operationalisation and
application, in particular the provisions under Pillar III. Firstly, research and legal outputs
generated by the numerous research and policy institutions working on R2P need to be
centralised. Secondly, reports and recommendations of the United Nations Office on Genocide
Prevention and Responsibility to Protect (UNOGPRP), Global Centre on the Responsibility to
Protect and similar forums need to be complemented by follow-up mechanisms to ensure the
sustainable implementation of their recommendations and measures adopted under the first
two pillars. Thirdly, a stronger role for the International Court of Justice and International
Criminal Court could be envisaged, given their role in settling or prosecuting acts of aggression
Roland Paris, ‘Is it possible to meet the ‘Responsibility to Protect’?’ (The Washington Post , 9 December 2014)
<https://www.washingtonpost.com/news/monkey-cage/wp/2014/12/09/is-it-possible-to-meet-the-responsibilityto-protect/> accessed 3 October 2017. Guglielmo Verdirame, ‘The Law and Strategy of Humanitarian
Intervention’ (EJIL:Talk!, 30 August 2013) <https://www.ejiltalk.org/the-law-and-strategy-of-humanitarianintervention/> accessed 3 October 2017.
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A/63/677.
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determined under Chapter VII. Fourthly, under Art 64 of the Vienna Convention on the Law
of Treaties, it is necessary to clarify whether R2P has the character of a peremptory norm,
considering R2P’s rapid development from an ‘emerging; norm in 2005 to a principle with
potential of getting status of customary law through its repeated application. In fact, over 60
UNSC resolutions were adopted under R2P between 2006-2014.12 Further, mechanisms need
to be put in place in order to clarify the relationship between the principle of non-interference
and the right to self-defence and humanitarian intervention, and consequently arbitrate in the
case of conflicting norms or provisions.

Last but not the least, a concept addressing the dilemma of use of force needs to be developed
with the aim of preventing situations in which retaliation of violent actions causing mass losses
of lives might be impeded by the decision-making procedure in the UNSC, whose reform is
currently illusory.13 A second Rwanda would put enormous pressure on the international
collective security as well as on institutions which are mandated to implement it, such as the
United Nations.
Is mise le meas,
Cornelia-Adriana Baciu
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