October 2018

Issue 6 - October 2018

The Welsh System - Making a
Statement?
Getting your Ducks in a row Preparing for an SEND Tribunal.
The Power of Specificity.
Upcoming events where you’ll
find the team from SEN Legal.
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By Nicole Lee - Specialist Solicitor.

If you have a child with Additional
Learning Needs and live within Wales,
you have probably heard about the major
changes on the horizon to the way in
which the Additional Learning Needs of
children in Wales will be supported.

However, anyone who has ever set out to sea will know that the horizon has a nasty habit
of moving with you. So, what happens until we hit land? We have had many enquiries
from schools and parents alike needing to ask this very question, highlighting a worrying
attitude in several Local Authority areas.
This attitude would appear to be, “change is on the way, so we’re doing nothing for now.”
This is unlawful. It is not disputed that the Statementing system under the Education Act
1996 is woefully outdated. However, it is still in force. The ALN system will not go live
until September 2020 (at least), with the system under the Education Act 1996 coming
to an end in 2023. It is absolutely not the case that the current position allows Local
Authorities to leave children with no legally enforceable provision in the interim.
Many parents will understandably be concerned at the prospect of needing to negotiate
the Education Act system, only to then have to negotiate the ALN system once the
transition between systems starts to take place. However, the alternative of waiting until
the ALN system is in place, and then trying to navigate a new system without the cushion
of legally enforceable provision, may to some be a far worse prospect.
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Know your Legal Entitlement
You can request a statutory assessment of your
child. If your child’s school does not support the
request, or is very slow in making the request,
you can make the request for yourself under
Section 329 (1) of the Education Act 1996.
The Local Authority must make a decision
whether or not to undertake a statutory
assessment within 6 weeks.
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This totals 26 weeks (6 months), which is of
course far less time than the coming into
force of the ALN Bill in 2020. Once the ALN
Bill comes into force, the Statement would
remain valid, and the Local Authority will
be under an obligation to ensure the
provision is in place during the transition
process from the Statement system, to
the ALN System.

If they do not agree to assess, you must be
provided with a Right of Appeal to the Special
Educational Needs Tribunal for Wales.
If they do agree to assess, relevant professionals
should undertake assessments within a 10 week
period.
If the Local Authority decide to issue a
Statement, then they have 2 weeks to draft a
proposed Statement.
You then have 8 weeks to negotiate with the
LA about the text of the proposed Statement,
before the LA must finalise it.

Don’t be all at sea. If you need help
navigating the current landscape, we
can steer you in the right direction.
Knowing your child’s entitlement is the
key to plain sailing.
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By Angela Tyrrell - Chartered Legal Executive.
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What about allowing for flexibility in the School’s approach/arrangements? In IPSEA v
Secretary of State for Education and Skills 2003 EWCA Civ 7, (2003) ELR 393 the Court of
Appeal held:
The decision of the Court of Appeal
concluded:

In the most recent case on specificity, B-M and B-M v Oxfordshire County Council
(SEN) (2018) UKUT 35 (AAC) HS/3005/2017, Judge Rowley stated “the bare provision for
programmes tailored to needs add nothing.” Such wording is described as adding nothing,
noting further that “..the word opportunities” is vague, meaningless and unenforceable.”
In this case, the LA argued that a high degree of specificity was not required when
placement is in a special school and there needed to be a degree of flexibility. Judge
Rowley observed that legal authorities do not suggest that even for children in specialist
provision, the requirement of specificity can be abandoned. Nor can the need for some
flexibility be used as a reason for lack of specificity, where detail could reasonably be
provided. Judge Rowley observed, by way of an example, that “[C] will have support from
a Learning Support Assistant” failed to identify how much support he will have, or what
training and experience the LSA should have.
In addition to vague wording, we also often come across funding formulas or reference
to banding arrangements in Section F. Regulation 12 provides the form of an EHC Plan
and the list of requirements does not require details of funding or funding source to be
stated within Section F. An LA’s funding arrangements with the School has no bearing
on the provision within Section F- if the provision is clearly stated within Section F, it
must be delivered, regardless whether it exceeds the level of funding stated within
Section F. Funding arrangements are irrelevant in Section F and potentially misleading
for parents and Schools.
Vague, unspecific and meaningless words in Section F must not be ignored. The
Upper Tribunal made it very clear that program content, duration and frequency of
delivery, training and skill mix required to deliver and retraining should all be specified.
Consequently, to be an effective Section F, specificity is key.
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By James Brown - Trainee Solicitor

You may have received a decision from your Local Authority refusing to assess your child,
refusing to issue an EHC Plan, or perhaps you have received a draft or finalised EHC Plan
that you are unhappy with. Sound familiar? If so, you are likely to now be preparing
to submit an Appeal to the SEND Tribunal. Parents can often find this a daunting and
stressful experience as it is a complex legal process.
Set out below is a brief guide of what you can expect as you move forward with your
Appeal and what to look out for, along with some top tips to ensure you are best prepared
to succeed.

1 - TIME TO APPEAL

You have two months from the date of your Local Authority’s decision letter, or one
month from the date of the mediation certificate (whichever is longer) to submit your
Appeal to the SEND Tribunal. This time period is important, if you miss the deadline the
Tribunal will not register your Appeal. It is important to make a note of this deadline, so
you are clear of the date you need to submit your Appeal by.

2 - MEDIATION CERTIFICATE

Before you are able to submit your Appeal to the Tribunal you must obtain a mediation
certificate and you must do so within 2 months of the date of the Local Authority’s
decision letter. Parents are often mistaken in believing that this means you will need to
participate in mediation with the Local Authority, it doesn’t. The only requirement is that
you obtain a mediation certificate, which you can do by simply contacting the mediation
service set out within the decision letter. The Tribunal will not give you a ‘red mark’ for
not participating in mediation, they are simply not interested.
*It is important to remember your mediation certificate can extend the deadline
in which you need to Appeal by an additional month. Therefore, if for whatever
reason you need to do so, you can delay obtaining your mediation certificate to
extend your deadline.
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3 - INDEPENDENT EXPERT EVIDENCE

Independent expert evidence is key within the SEND Tribunal. The Tribunal bases its
decision on evidence. The Tribunal are unable to award provision, or independent
placements, solely based on what you feel your child needs. Independent experts will
identify what your child’s needs are and the provision required to meet those needs.
Unfortunately, Local Authority and NHS experts will normally only recommend what they
are to provide within their Local Authority area, rather than what is actually required to
meet your child’s needs. Therefore, it is always best to have independent experts assess.
The SEND Tribunal is a specific area of work and you will need to ensure any independent
expert you instruct is well-versed in this area and is prepared to attend the Tribunal.
*It is important to arrange your experts’ assessments as soon as possible, good
experts in this area have very busy diaries. You will need to ensure the assessment
dates allow enough time for their evidence to be available for your Appeal. You
will need to time the submission of your Appeal around the assessment dates.

4 - SUBMITTING YOUR APPEAL

In order to submit your Appeal to the Tribunal, you will need to complete the Notice of
Appeal form found on the Tribunal’s website. You will also need to submit a copy of your
mediation certificate, the LA’s decision letter, your child’s EHC Plan (if applicable) and
any other relevant evidence.

5 - THE APPEAL PROCESS

Once your Appeal has been submitted to the SEND Tribunal, the Tribunal will then
register the Appeal and issue case directions. The key case directions to look out for are:
1. The Local Authority’s response – usually within 4 weeks of the Appeal being registered,
the Local Authority must submit their response to your Appeal and whether they oppose.
The Local Authority should also send you the Working Document (if applicable), which
is a word version of your child’s EHC Plan, where you are able to rewrite the contents of
the plan, with the amendments you feel are necessary. Your amendments should reflect
the evidence of your independent experts. You will then need to send this to the Local
Authority, who should respond with what amendments they agree or disagree with.
2. Further Information deadline – usually within 8 weeks of the Appeal being registered,
both you and the Local Authority will need to submit all the further evidence you wish
to rely on in the Tribunal. It is important to make a note of this deadline and inform your
experts of this date, so they are clear when their evidence will need to be sent to you by.
3. The Hearing – The Hearing should take place within 12 weeks of your Appeal being
registered. You will need to check this date with your own diary and with any of the
witnesses you wish to bring with you.

The SEND Tribunal process is a complex legal procedure. We hope the above
will help you with any Appeal you are currently planning to submit or you have
ongoing. If you do need any assistance with your Appeal, we are happy to help.
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Special Needs and Legal Entitlement Second Edition
Fully updated to include the most recent
developments in law and practice, the second
edition of this comprehensive and straightforward
guide to the legal rights of children and young
people with special educational needs clearly
explains the key issues in a complex system.
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