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STATEMENT OF THE CASE  

  

 On March 20, 2013, the Hillsborough County State Attorney 

charged Mr. Steven Todd Cherney with 1) possession of a controlled 

substance, 2) possession of a controlled substance, 3) possession 

of less than 20 grams of cannabis, and 4) possession of drug 

paraphernalia following accusations that he possessed such 

contraband in an abandoned backpack at his workplace on February 

25, 2013.  VI:R5,7-10.   

 On July 1, 2013, the Defense filed a motion to suppress 

VI:R12-18.  After a hearing on August 13, 2013, the trial court 

denied the motion.  VI:R80. Reserving his right to appeal the 

dispositive nature of his motion, Mr. Cherney thereafter accepted 

a state offer of 24 months drug offender probation.  VI:R81-83.  

The trial court adjudicated him guilty of all 4 counts.  VI:R85.  

As to counts 1 and 2, Mr. Cherney was sentenced to 24 months drug 

offender probation with 12 months concurrent probation on count 4. 

 VI:R85.  The trial court ordered him to complete 50 hours of 

community service and pay court costs, costs of prosecution, 

public defender fees, and a crime stoppers surcharge.  VI:R85.  

Early termination was preauthorized at 1 year if Mr. Cherney has 

no violations of the law or probation and all conditions have been 

completed.  VI:R86. 

 Mr. Cherney filed a timely notice of appeal on September 12, 

2013.  VI:R40.   
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STATEMENT OF THE FACTS 

  

 Joseph Piantieri, the security guard at Apple Computers 

corporate offices, testified that he saw mortgage company 

employee, Mr. Cherney, place a backpack outside of the building 

before entering for pre-work security screening.  VI:R49-52.  Mr. 

Piantieri picked up the backpack and found pills, drug 

paraphernalia and marijuana therein.  VI:R54.  Thereafter, Tampa 

Police Officer Ryan Jacques arrived, searched the bag, questioned 

Mr. Cherney and placed him under arrest.  VI:R59-63.  

 Mr. Cherney had a reasonable expectation of privacy in the 

backpack as he intended to retrieve it after work.  VI:R68-72.  

He also took caution to attempt to conceal it from theft or 

tampering.  VI:R71,73.  Because Mr. Cherney did not 

intentionally, voluntarily and unconditionally relinquish his 

right to an expectation of privacy in the backpack, the 

government could not have superior interest in the property to 

search it.  VI:R75-76.  Despite these arguments, the trial court 

denied the motion to suppress.  VI:R78-80.   
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SUMMARY OF THE ARGUMENT 

 

The trial court erred and should be reversed because 

Appellant’s constitutional rights were violated.  Law enforcement 

officers cannot acquire valid consent from a third-party security 

guard to search the closed personal container of a co-employee 

who had clearly concealed it from public access. 
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ARGUMENT 

 
ISSUE I: THE TRIAL COURT ERRED IN DENYING 
APPELLANT’S SUPPRESSION MOTION BECAUSE 
APPELLANT HAD A REASONABLE EXPECTATION OF 
PRIVACY IN HIS SEARCHED AND SEIZED PROPERTY. 

 

On February 25, 2013, Mr. Steven Todd Cherney took caution 

to place an item of his own property in a location outside of his 

workplace for his later retrieval. Evidence obtained therein for 

purposes of his drug possession prosecution should have been 

suppressed as violative of his constitutional rights and superior 

interest in the property searched.   

“In most Fourth Amendment cases, the burden of proof is on 

the State if the search is warrantless.” Hilton v. State, 961 

So.2d 284, 296 (Fla.2007).  The burden is upon the defendant if 

the search was pursuant to a warrant. State v. Bell, 417 So.2d 

822, 823 (Fla. 4th DCA 1982).  See also Nieminski v. State, 60 

So.3d at 526 (Fla. 2d DCA 2011). 

 “The trial court's ruling on a motion to suppress comes to 

the appellate court with a presumption of correctness, and the 

court must interpret the evidence, inferences and deductions 

therefrom in favor of sustaining the trial court's ruling.”  

Kelly v. State, 77 So.3d 818 (Fla. 4th DCA 2012) citing Pagan v. 

State, 830 So.2d 792, 806 (Fla.2002).  “While the appellate court 

is bound by factual determinations which are supported by 

competent substantial evidence, it reviews mixed questions of 

fact and law de novo.”  Kelly, citing Cote v. State, 14 So.3d 
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1137, 1139 (Fla. 4th DCA 2009). 

The Kelly court held that the law enforcement search of a 

bag inside the home of the accused based upon consent of his co-

tenant was illegal.  In Kelly at 826, the court held that the 

search of the common household could be conducted via consent 

from a person of authority (co-tenant), but the search of the 

defendant’s bag in the garage was illegal.   

In Kelly at 25, the First District Court of Appeal discussed 

that “most courts find that there is no right on the part of a 

third party to consent to a search of personal property belonging 

to another person unless there is evidence of both common 

authority over and mutual usage of the property... ‘the right to 

consent rests not on the law of property but rests rather on 

mutual use of the property by persons generally having joint 

access or control for most purposes...’” 

Citing Marganet v. State, 927 So.2d 52 (Fla. 5th DCA 2006), 

the Kelly court further elucidated that, “state has the duty to 

prove through specific facts that the third party has the 

authority over the particular object to be searched: 

Taken collectively, these cases suggest that 
a number of factors bear on the rights of a 
third party to consent to a search of a 
container. They include such factors as 
whether the property clearly belongs to one 

person; whether it is generally used by one 
person, whether it is freely accessible to 
others, whether the container is closed or 
open, whether it is locked or unlocked, and 
whether orders have been given not to open 
the container.  The relationship of the 
parties and the nature of the property may 
also have a bearing on the right to consent 
to a search… “it is less reasonable for a 
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police officer to believe that a third party 
has full access to a defendant's purse or a 
briefcase than, say, an open crate.”  
 

(internal citations omitted) 
 

State v. Young, 974 So. 2d 601 (Fla. 1st DCA 2008), 

summarizes the legal principles involved in analyzing whether a 

legitimate expectation of privacy exists in an office setting: 

“To invoke the protection of the Fourth 

Amendment, a criminal defendant must 
establish standing by demonstrating a 
legitimate expectation of privacy in the area 
searched or the item seized. A legitimate 
expectation of privacy consists of both a 
subjective expectation and an objectively 
reasonable expectation, as determined by 
societal standards. The reasonableness of an 
expectation of privacy in a particular place 
or item depends on context. Specifically, the 
reasonableness of an employee's expectation 
of privacy in his or her office or the items 
contained therein depends on the “operational 
realities” of the workplace and not on legal 
possession or ownership. The likelihood that 

a person has an objectively reasonable 
expectation of privacy in an office setting 
is increased where the area or item searched 
is “reserved for [the defendant's] exclusive 
personal use.” Other factors that have been 
considered in determining the legitimacy of 
an expectation of privacy in an item seized 
from an office include the employee's 
relationship to the item, whether the item 
was in the employee's immediate control when 
it was seized, and whether the employee took 
actions to maintain a sense of privacy in the 
item. Many times, an employee may have a 
legitimate expectation of privacy in his or 

her personal office and in personal items 
stored in a desk or file cabinet.” 

 
Id. at 608.  

(internal citations omitted) 
 

In Young, the court determined that a pastor had a 
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legitimate expectation of privacy in his private office at the 

church where the office was locked with a key different from the 

church master key and only he and the church secretary had keys 

to the office. No one was permitted to enter the office without 

the pastor's permission. Likewise, in Bateman v. State, 513 So.2d 

1101 (Fla. 2d DCA 1987), the court found that an employee had a 

legitimate expectation of privacy in his desk drawer of a locked 

office, where he had not shared his desk with anyone for the 

entire nineteen years he had worked for the employer. 

As discussed in Kelly, a third-party cannot consent to a 

search of a closed container that clearly belongs to another 

person, is an item generally used by one person and is not freely 

accessible to others.   

 The search of Mr. Cherney’s backpack violated the Fourth 

Amendment because he and the security guard, both employees of 

the same building, had equivalent rights to the common property. 

The security guard could not legally consent to search of Mr. 

Cherney’s backpack. 

Mr. Cherney is entitled to reversal and discharge as the 

dispositive motion to suppress was erroneously denied by the 

trial court. 
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CONCLUSION 

 

In light of the foregoing reasons, arguments, and 

authorities, Appellant respectfully asks this Honorable Court to 

reverse the lower court and discharge Appellant.   
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