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STATEMENT OF THE CASE  

 

 On January 11, 2013, the State Attorney for the Thirteenth 

Judicial Circuit in and for Hillsborough County, Florida filed an 

information alleging that Mr. Leon Anthony Simmons failed to 

register or provide information as a career offender to the 

Florida Department of Highway Safety and Motor Vehicles (DHSMV) 

between December 3 and December 26, 2012 in violation of Fla. 

Stat. §775.261(2011).  VI:R8-12,24,52,70-73.  On April 22, 2013 a 

jury trial was held and concluded with a guilty verdict and 

sentencing was deferred.  VI:R22,37.  During trial, the Defense 

motion for judgment of acquittal was denied.   VI:R21. 

 Mr. Simmons was adjudicated guilty and sentenced to one year 

and one day (with credit for 103 days) in the department of 

corrections based on the mitigated departure basis that the 

accused had failed to get a license at the DHSMV, but had 

registered with the Sheriff’s Office.  VI:R54,59,62-64,66.   

 Mr. Simmons filed a timely notice of appeal on May 21, 2013. 

 VI:R57.   

 On December 4, 2013, Appellant filed a Motion to Correct 

Sentence in this case on the basis that the court had improperly 

imposed fines and costs that was denied by the trial court.  VIII: 

94-131. 
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STATEMENT OF THE FACTS 

 

 On April 24, 2013, a trial was held before Honorable Ashley 

B. Moody.  VII:T68-182.  Prior to the presentation of evidence, 

the State and Defense stipulated that Mr. Simmons is a career 

offender under Fla. Stat. §775.261(2012).  VII:T71-72.   

 At trial, the state alleged that within two days of any 

address change, a career offender must notify law enforcement and 

the DHSMV, but Mr. Simmons was charged because he changed his 

address on December 5, 2012 but didn’t change his address with the 

DHSMV within two days.  VII:T82-84.  Officer John Guzina of the 

Tampa Police Department testified that he began his investigation 

after utilizing Department of Highway Safety and Motor Vehicles 

Department(“DHSMV”) records and law enforcement records revealing 

that dual registration had not occurred with both entities.  

VII:T102-103.  The State introduced fingerprints to identify Mr. 

Simmons and called the woman whom presently lives at Mr. Simmons’ 

former address to testify that he had not resided there since 

November of 2009.  VII:T95-99,100-102.  

 In December of 2012, Mr. Simmons had become unemployed and 

could not afford to pay for a driver license or a passport.  

VII:T135.  Because of his financial situation, he moved in with a 

friend until he could get back on his feet.  VII:T138.  On 

December 5, 2012, Mr. Simmons registered as a career offender at 

the sheriff’s office and completed all registration paperwork 

required to change his address as required by law.  VII:T127.  He 
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was informed that he would need to also change his information at 

the DHSMV within 48 hours so he went to the DHSMV office on 

Hillsborough Avenue on December 7, 2012 via bus. VII:T127-

128,139,14.  When he arrived at the DHSMV, Mr. Simmons learned he 

would need to go to another building at the DHSMV office to 

complete career offender registration.  VII:R130-131.  When he 

arrived at the other building, he was sent back to the initial 

representative with whom he spoke previously.  VII:R131.  He was 

then told that he might try going upstairs at the DHSMV to 

register.  VII:R131.  Mr. Simmons went to the second floor and 

found no one to assist him, so he left.  VII:R132.   

 On Saturday, December 8, 2012, Mr. Simmons caught a bus round 

trip to register at the DHSMV again but it was closed.  VII:T147. 

  Then, on a third occasion, he was sent away with a form 

highlighted with documents he would need to obtain before he could 

register.  VII:T133,147.  He did not have his birth certificate, 

could not afford a passport and did not have twenty-five dollars 

for a new identification card.  VII:T137.  Regardless of the 

paperwork, he would not have been able to obtain a driver license 

absent the fee.  VII:T137-139.   

 Following December 8, 2012, Mr. Simmons did not acquire a 

birth certificate or the DHSMV fee because he remained unemployed; 

then he was injured in a car accident causing him to attend 

therapy daily at The Injury Center of Tampa under the care of Dr. 

John Martin.  VII:T140-141. 

 At the time of Guzina’s investigation on December 18, 2012, 
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Mr. Simmons was living at the address he had provided on his 

career offender registration with law enforcement, but his last 

prior address listed as of July 6, 2009 with the DHSMV was his 

former address.  VII:T109-111,142.  In order to receive a new 

identification card or driver license from the DHSMV, Mr. Simmons 

was required to pay a $25 fee, show proof of legal presence, show 

two pieces of mail, a social security card and a Missouri birth 

certificate even if the items were already in his file.  VII:T112-

113.  According to DHSMV Officer Richie Frederick, Mr. Simmons 

would have had an “FDLE letter” in his file if he had attempted to 

change his identification with the DHSMV but was unable because of 

missing paperwork.  VII:T113.   

 The Defense moved for judgment of acquittal arguing that Fla. 

Stat. §775.261(2012) is unconstitutional as applied to Mr. 

Simmons, an indigent, because monetary constraints prevented his 

completion of registration requirements.  VII:T116-117.  Citing 

Tyler v. State, 69 So.3d 961 (Fla. 2d DCA 2011), the Defense urged 

to distinguish that Mr. Tyler’s case did not involve a finding of 

indigency.  VII:T118.  As applied to Mr. Simmons, the Defense 

argued, the statute is unconstitutional although evidence of 

indigency had not yet been presented.  VII:T118. 

 The trial court denied the motion for judgment of acquittal. 

VII:T120.  At the close of evidence, Mr. Simmons was convicted of 

failure to register as a career offender.  VII:T179.   

 On December 6, 2013, Mr. Simmons filed a Motion to Correct 

Sentencing Errors.  (VIII:R94-119).  However, a discretionary 
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fine of $132.00 [Fla. Stat. §775.083(2010)], $2.00 Criminal 

Justice Education Fund assessment [Fla. Stat. §938.15(2010) and 

Pinellas Code 46-27) and “additional court costs” [Fla. Stat. 

§939.185(1)(A)(2010) and Pinellas Code 46-32] were upheld by the 

trial court via order on January 6, 2014.  (VI:R82-84). 
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SUMMARY OF THE ARGUMENT 

 

Appellant is entitled to reversal and discharge because the 

career offender statute is unconstitutional as applied in this 

case.  The State failed to show a knowing legal violation because 

the indigent Appellant was unable to register due to financial 

constraints and governmental hindrances to registration.  Further, 

the illegal costs imposed should be stricken on remand.   
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ARGUMENT 
 

ISSUE I: THE REGISTRATION STATUTE IS UNCON-
STITUTIONAL AS APPLIED BECAUSE THE INDIGENT 
ACCUSED WAS PREVENTED BY GOVERNMENT FROM 
COMPLETING REGISTRATION REQUIREMENTS.   

 
 

Mr. Simmons should not have been convicted under the 

registration statute because, as applied, the statute is 

unconstitutional.  Here, the indigent accused was unable to afford 

the required DHSMV fees and costs associated with document 

collection required by the DHSMV.  Thus, his imprisonment for 

violating registration requirements is unconstitutional and 

requires discharge.   

A conviction cannot be sustained where the State itself 

prevents an accused from timely registering his change of address. 

Smith v. State, 968 So.2d 1054, 1056 (Fla. 5th DCA 2007). 

In Tyler v. State, 69 So.3d 961 (Fla. 2d DCA 2011), this 

Honorable Court considered a situation similar to that at issue 

here.  Mr. Tyler was arrested for failing to register with the 

DHSMV and defended upon his indigent status stating that he was 

unable to afford to pay the associated costs of obtaining a new 

license.  Id.  Although this Honorable Court was unable to find 

factual basis for Tyler’s claim of indigency, this honorable court 

stated that the case “appears similar to the situation in [Turner 

v. State ex rel Gruver, 168 So.2d 192 (Fla. 3d DCA 1964)] in which 

simple nonpayment subjects a person to a potential imprisonment.”  

Fla. Stat. §775.261(a)(2013) defines a “career offender” as 

“any person who is designated as a habitual violent felony 
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offender, a violent career criminal, or a three-time violent 

felony offender…or as a prison releasee reoffender...”  Fla. Stat. 

§775.261(4)(c)(2013) states that a career offender, after 

registering with law enforcement, “if otherwise qualified” shall 

secure a state driver license or identification card by showing 

proof of address, taking a photo, submitting to fingerprints for 

identification if requested and pay costs assessed by the DHSMV. 

Fla. Stat. §§943.0435(4)(a) and (b)(2011) requires a sex 

offender to report to the Department of Motor Vehicles ("DMV"), 

within 48 hours after a permanent or temporary address change to 

renew his driver's license or identification card. The statute 

further mandates that the defendant pay the costs assessed by the 

DMV for issuing or renewing a driver's license or identification. 

Fla. Stat. §943.0435(2)(b)(2011). There is no provision in Fla. 

Stat. §943.0435(2011) for a sex offender that is indigent and 

unable to afford the cost of registration. 

However, Fla. Stat. §322.051(9)(2013), eff. Jan. 1, 2013, now 

provides: "Notwithstanding any other provision of this section or 

§322.21 to the contrary, the department shall issue or renew a 

card at no charge to a person who presents evidence satisfactory 

to the department that he or she is homeless as defined in 

§414.0252(7)."
1
  Additionally, Fla. Stat. §382.0255(2013) was 

amended to include the following language: “The department shall 

waive all fees required under this section for a certified copy of 

                         
1 CS/HB 7121 was entitled “Inmate Reentry” and amended the current statute to 
permit fee waivers and mandate DOC to work with external agencies to assure 
inmates receive identification cards/driver licenses and birth certificates. 
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a birth certificate issued for purposes of an inmate acquiring a 

state identification card before release pursuant to §944.605(7).” 

Both the United States and Florida Constitutions protect 

individuals from arbitrary and unreasonable governmental 

interference with a person's right to life, liberty, and property. 

See U.S. Const. amends. V (“[N]or shall any person ... be deprived 

of life, liberty, or property, without due process of law.”); XIV, 

§ 1 (“[N]or shall any State deprive any person of life, liberty, 

or property, without due process of law.”); art. I, § 9, Fla. 

Const. (“No person shall be deprived of life, liberty or property 

without due process of law....”). The United States Supreme Court 

has identified two distinct areas of due process protection: 

procedural and substantive. Procedural due process affords notice 

of a possible government deprivation and a meaningful opportunity 

to contest it, usually before it is imposed. See, e.g., Mathews v. 

Eldridge, 424 U.S. 319, 348, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976).  

However, substantive due process bars “certain government actions 

regardless of the fairness of the procedures used to implement 

them.” County of Sacramento v. Lewis, 523 U.S. 833, 840, 118 S.Ct. 

1708, 140 L.Ed.2d 1043 (1998) (quoting Daniels v. Williams, 474 

U.S. 327, 331, 106 S.Ct. 662, 88 L.Ed.2d 662 (1986)). 

A person cannot be imprisoned solely because of his 

indigence. V.H. v. State, 498 So.2d 1011 (Fla. 2d DCA 1986). The 

United States Supreme Court has held that the federal Constitution 

forbids statutory schemes that convert criminal fines to 

imprisonment solely on the basis of the defendants' inability to 
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pay the fines. See Tate v. Short, 401 U.S. 395, 91 S.Ct. 668, 28 

L.Ed.2d 130 (1971) (holding that such a scheme violated the Equal 

Protection Clause of the Fourteenth Amendment).  See also Stephens 

v. State, 630 So.2d 1090, 1091 (Fla.1994), citing Hamrick v. 

State, 519 So.2d 81, 82 (Fla. 3d DCA 1988) (holding that such a 

scheme ‘subverts the requirements of due process and equal 

protection and the prohibition of imprisonment for debt’.) And see 

State v. Walker, 444 So.2d 1137, 1139 (Fla. 2d DCA) (noting that 

“the basic principle of substantive due process is to protect the 

individual from an abusive exercise of governmental powers”) 

The registration requirements of Fla. Stat. §775.261(2012) 

present state and federal due process and equal protection 

violations for those defendants who have made reasonable efforts 

to pay but cannot do so through no fault of their own.  See Tyler 

at 964.  This Honorable Court has recognized that a constitutional 

challenge to a statute, premised on a defendant’s indigence, 

should succeed.  Id.   

The legislative intent of the Florida Sexual offender 

registration statute, "is not intended to be punitive, but is 

designed to be remedial in nature by protecting the public from 

sexual offenders...." Johnson v. State, 795 So.2d 82, 87 (Fla. 5th 

DCA 2000), citing generally, Collie v. State, 710 So.2d 1000 (Fla. 

2d DCA 1998).  The requirement that an indigent defendant is 

imprisoned because the defendant is unable to pay the cost of 

obtaining a new driver's license or identification card does not 

serve any penal objective of the State of Florida.  See Tate v. 
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Short, 401 U.S. 395, 399 (1971). 

The registration statute at issue is unconstitutional as 

applied in this case.  The State’s “police power” to enact laws 

for the protection of citizens is confined to acts that may be 

construed as expedient for the protection of the public health, 

safety, welfare, and morals. State v. Saiez, 489 So.2d 1125 (Fla. 

1986). Due process under both the United States and Florida 

Constitutions protect against deprivations of life, liberty and 

property. State v. Robinson, 873 So.2d 1205 (Fla. 2004). The 

statute at hand impacts both property and liberty interests 

because incarceration is the resulting consequence of being unable 

to pay for a new license or identification card. 

Substantive due process is violated when irrational 

legislative means have been adopted to meet a legislative goal. 

State v. Walker, 444 So.2d 1137 (Fla. 2d DCA 1984), affirmed, 461 

So.2d 108 (Fla. 1984). “In other words, a due process violation 

occurs if a criminal statute’s means is not rationally related to 

its purpose and, as a result, it criminalizes innocuous conduct. 

Art. I, §9, Fla. Const.” Schmitt v. State, 590 So.2d 404 (Fla. 

1991).  

“[T]he basic test [of substantive due process] is whether the 

state can justify the infringement of its legislative activity 

upon personal rights and liberties.” In re Forfeiture of 1969 

Piper Navajo, 592 So.2d 233, 235 (Fla.1992).  A statute cannot be 

unreasonable, arbitrary, or capricious, and must have a 

“reasonable and substantial relation” to a legitimate governmental 
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objective. State v. Saiez, 489 So.2d 1125, 1128 (Fla.1986); see In 

re Forfeiture, 592 So.2d at 235. The rational relationship test 

used to analyze a substantive due process claim is synonymous with 

the reasonableness analysis of an equal protection claim. See In 

re Wood, 866 F.2d 1367, 1371 (11th Cir. 1989) (ruling that the 

standard for evaluating substantive due process claim in which 

fundamental right is not implicated is “virtually identical to the 

‘rational relationship’ test for evaluating equal protection 

claims”); State v. Walker, 444 So.2d 1137, 1138 (Fla. 2d DCA 1984) 

(holding that the test for equal protection and substantive due 

process claim “is essentially the same where no fundamental rights 

are at stake”), aff'd, 461 So.2d 108 (Fla.1984). When a statute 

encroaches on fundamental constitutional rights, however, the 

statute also must be narrowly tailored to achieve the state's 

purpose. See In re Forfeiture, 592 So.2d at 235; 10A Fla. Jur.2d 

Constitutional Law § 485 (2003). 

A jury can choose to disbelieve the defense only regarding 

facts on which the state has presented contrary testimo-

ny.  See Fowler v. State, 492 So.2d 1344, 1346-1347 (Fla. 1
st
 DCA 

1986), citing Buenoano v. State, 478 So.2d 387, 390 (Fla. 1st DCA 

1985).  In Fowler, the court stated in coming to this conclusion: 

“Initially, we must consider whether, in 

order to be legally sufficient, the 
circumstantial evidence relied on by the 
state must lead only to an inference or 
conclusion that contradicts defendant's 
hypothesis of innocence, or whether it may be 
susceptible of two or more inferences, one 
being consistent with defendant's story and 
others being inconsistent with such story.  
We conclude that a circumstantial evidence 
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case should not be submitted to the jury 
unless the record contains competent, 
substantial evidence which is susceptible of 
only one inference and this inference is 
clearly inconsistent with the defendant's 
hypothesis of innocence.  Evidence that 
leaves room for two or more inferences of 
fact, at least one of which is consistent 
with the defendant's hypothesis of innocence, 
is not legally sufficient to make a case for 
the jury.”                  

Id. 

     The rule is well settled that unimpeached or undisputed 

testimony by a competent witness cannot be disregarded by the 

fact-finder unless it is inherently improbable on its 

face.  Flowers v. State, 106 Fla. 686, 143 So. 612 (1932); Brannen 

v. State, 94 Fla. 656, 114 So. 429 (1927); Holton v. State, 87 

Fla. 65, 99 So. 244 (1924); Harris v. State, 104 So.2d 739 (Fla. 

2d DCA 1958).  The legal effect of competent evidence which is not 

impeached, discredited, or controverted is a question of 

law.  Holton; Brannen. 

 In Mr. Simmons’ case, the jury was not at liberty to ignore 

or disbelieve the defense because the state did not present any 

contrary testimony. The only evidence on the factors of indigency 

and attempts made to obtain a DHSMV identification card or driver 

license were presented by the defense and uncontroverted by State 

evidence.  Those facts, being unimpeached, undisputed and facially 

probable, should not have been disregarded.   

The statute, as applied to Mr. Simmons, does not meet the 

rational relationship test.  The act’s purpose is to protect 

citizens and such purpose cannot be furthered by the result in 
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this case.  In fact, had Mr. Simmons not changed his address with 

the sheriff’s office for FDLE purposes, he would not have been 

investigated with regard to his DHSMV registration. 

The act implicates a fundamental right and is, therefore, 

unconstitutional for failure to be narrowly tailored to achieve 

the purported legislative goal. 

Mr. Simmons was unable to afford to pay for the documentation 

or fees required to get a driver license or identification card at 

the DHSMV.  The State ultimately prevented Mr. Simmons from proper 

registration and the consequence therefore was incarceration. 

It is clear from the amended statutory language of 

§322.051(9)(2013), eff. Jan. 1, 2013,  that indigent registrants 

have had difficulties in obtaining identification cards in the 

past for inability to pay associated costs and fees to the DHSMV. 

Had such statutory language existed in December of 2012, Mr. 

Simmons would likely have never been charged with the offense at 

issue.   

  Here, it is clear that the registration statute was 

unconstitutional as applied.  Therefore, Mr. Simmons’ conviction 

should be reversed. 
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ISSUE II: THE TRIAL COURT ERRED IN DENYING 
THE DEFENDANT’S MOTION TO CORRECT SENTENCING 
ERRORS. 

 

The trial court erred in denying Appellant’s motion to 

correct sentence errors because discretionary fines and costs 

were imposed illegally. 

Trial courts must follow certain legal procedures when 

imposing monetary obligations on a defendant.  The costs must be 

set out in an itemized fashion to simplify the matter for both 

the clerk and the defendant. Reyes v. State, 655 So.2d 111,115 

(Fla. 2d DCA 1995).  All costs, whether mandatory or 

discretionary, must be given to the defendant in an itemized list 

with statutory authority.  Id.  With mandatory costs, the trial 

court need not announce orally the amount of the costs or their 

legal basis.  Id.  When discretionary assessments are imposed, 

the trial court must orally give the defendant notice of the 

amount and the legal basis of each item at the sentencing hearing 

to give the defendant the chance to object.  Id. 

The trial court imposed a fines under Fla. Stat. §775.083 

(which includes a 5% surcharge in accordance with Fla. Stat. 

§938.04) and Criminal Justice Education Fund assessments in 

accordance with Fla. Stat. §938.15 and Pinellas Code 46-27.  

VI/R28.  These fines and assessments are discretionary according 

to the wording of the enacting sections.  There was no 

announcement of the fee or statutory authority for either item.  

They should be stricken as a result.  See Hobby v. State, 701 



 

 16 

So.2d 627 (Fla. 2d DCA 1997).   

Appellant was also assessed “Additional Court Costs” as 

Provided under Fla. Stat. §939.185(1)(A) and Pinellas Code 46-32. 

However, the defendant is indigent and such costs should have 

been deferred.  
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CONCLUSION 

 
Undersigned counsel asks this Court to reverse the conviction 

and discharge Appellant because the trial court erred in denying 

judgment of acquittal in this case. Further, the illegal costs 

imposed should be stricken on remand.   
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