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STATEMENT OF THE CASE 

 

On February 24, 2012, the State Attorney for the Tenth 

Judicial Circuit in and for Polk County, Florida filed an 

information charging Mrs. Sandra L. Avirett with 1) possession of 

greater than twenty grams of cannabis in violation of Fla. Stat 

§893.13 (2011), a third-degree felony; 2) possession of drug 

paraphernalia in violation of Fla. Stat. §893.147 (2011), a 

first-degree misdemeanor; and 3) maintaining a structure for 

keeping controlled substances in violation of Fla. Stat. §893.13 

(2011), a first-degree misdemeanor.  VI:R8-10.   

On September 19, 2012, Appellant filed a motion to suppress 

evidence on the basis that Appellant’s Fourth Amendment Rights 

were violated when deputies illegally trespassed upon Appellant’s 

property then conducted a search of her house based on an 

illegally-obtained search warrant.  (VI:R21,23-24).  Following a 

hearing on October 5, 2012, the trial court filed a written order 

denying the suppression motion on October 22, 2012.  VI:R144-145. 

On August 2, 2013, Appellant entered pleas of no contest to 

the charges with a stipulation between counsel that the motion to 

suppress was dispositive.  VI:R146-164.  Appellant’s husband, Mr. 

Joseph Avirett, entered into the same plea agreement.  Mrs. 

Avirett was sentenced on September 19, 2013 and adjudication was 

withheld.  VI:R168-175.  Appellant was sentenced to complete 24 

months of drug-offender probation to include a random drug 

testing and a drug evaluation.  VI:R168-175. 
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Appellant filed a timely notice of appeal on October 9, 

2013.  VI:R186. 
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STATEMENT OF THE FACTS 

 

On January 20, 2012, Mrs. Sandra Avirett, her husband Mr. 

Joseph Avirett, and her friend, Ms. Lori Lee Gushlaw, were 

staying in on a cold night to watch movies they rented at a local 

Redbox movie rental dispensary.  VI:R42-44, 57-60.  At around 

8:50 p.m., the lifelong girlfriends walked to Ms. Gushlaw’s car 

in the driveway so they could return the videos before the 9:00 

p.m. deadline.  VI:R32-36,57-58.  Ms. Gushlaw does not permit 

smoking in her vehicle, so she and Mrs. Avirett stood outside of 

the car while Mrs. Avirett took the final drags from her 

cigarette.  VI:R45,57-60.  Out of nowhere, Mrs. Avirett saw 

people running through her land and thought it was the 

neighborhood kids trying to get into their pool again.  VI:R56-

59.  However, it soon became clear that these were not 

pranksters.  VI:R58. 

Officers quickly approached the ladies and advised they 

smelled pot coming from the vehicle and the womens’ bodies.  

VI:R58-59.  Mrs. Avirett immediately demanded that the officers 

to get off of her property in the absence of a warrant.  VI:R59. 

Mr. and Mrs. Avirett’s neighbor, Ms. Tonya Denise Monday 

Webb saw three to four law enforcement vehicles pull up in front 

of her house, which backs up to the Aviretts’ lot adjacent to the 

Aviretts’ house.  VI:R33, 83. Suddenly, officers were in a full-

blown run through her yard like they were chasing someone.  

VI:R40.  Ms. Webb lives on a dead end street that runs parallel 
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to the Aviretts’ street.  VI:R36.  She has a miniature farm on 

her rural land containing chickens, pigs, dogs and cats.  VI:R32. 

 She stood on a block to see over her wooden privacy fence into 

the Aviretts’ yard.  VI:R33.  From her home, Ms. Webb watched as 

law enforcement officers jumped out of their cars, ran through 

the side of her fence, through the Aviretts’ back yard, and into 

the Aviretts’ empty lot.  VI:R32-36.  Officers were not on the 

Aviretts’ street nor in their driveway.  VI:R34,45.  Without a 

warrant, officers dressed in black shirts walked through the 

Aviretts’ empty field, by their pontoon boat, by their swimming 

pool then around the curtilage to the front of the house where 

Mrs. Avirett and Ms. Gushlaw were preparing to leave for the 

Redbox.  (VI:R36,45) 

Officers ran up to Ms. Gushlaw’s car as she and Mrs. Avirett 

were getting in, told her to get out of the car and stated they 

had smelled marijuana.  VI:R45.  Officers handcuffed the two 

women, retrieved jackets from Ms. Gushlaw’s car for each of the 

women and sat them upon the porch in chairs.  VI:R60.  Officers 

first stated that marijuana odor was emanating from Ms. Gushlaw’s 

vehicle then stated it was evident on her person.  VI:R55.  Then, 

officers claimed a small leafy substance was located in her car, 

but she, nor the other defendants, ever saw this alleged 

evidence.  VI:R55.   

Mrs. Avirett was ordered to get her husband out of the 

house, and she repeatedly stated that she would not without a 

warrant.  VI:R61.  Thereafter, officers knocked on the door and 
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demanded that Mr. Avirett come out of his house.  VI:R46-47,50-

52.  Mr. Avirett repeatedly (at least three to six times) told 

officers to get off of his property if they did not have a 

warrant.  VI:R47,50-52,76.  However, officers did not leave, 

claiming that greater than a pound of marijuana could be smelled 

around the house.  VI:R63,76.   

No one granted consent to any searches of the home or their 

vehicles.  VI:R63.  Time passed as the women were handcuffed on 

the porch and officers repeatedly ordered Mr. Avirett from the 

home.  VI:R35-70.  Mr. Avirett did not have a choice, so he came 

out of the house without a shirt or shoes, wearing only shorts.  

VI:R50,72.  Mrs. Avirett and Ms. Gushlaw were handcuffed in the 

front of their bodies, and wore coats as Joe was handcuffed 

around his back while wearing only shorts.  VI:R39.  For the next 

two-and-a-half hours, the three friends were hand-cuffed on their 

porch in the cold awaiting law enforcement to obtain a search 

warrant.  VI:R52.  Mrs. Avirett is a 5’1” tall woman weighing 94 

pounds, and, in the cold, her lips turned purple.  VI:R60.  Her 

husband, only 5’4” tall was detained, according to police, 

because of officer safety.  VI:R96. 

On the Aviretts’ porch, where officers alleged smelling 

marijuana, the Aviretts kept a large kitty litter bag containing 

cat fecal matter, urine and litter disposed from the household.  

VI:R48,95.  Ms. Gushlaw could not smell anything, but was kept on 

the porch in the cold for hours.  VI:R47.  The Aviretts smoke 

cigarettes and have many pets in their home, so exhaust fans 



 

 6 

exist throughout the home to circulate air.  VI:R49.   

Mr. and Mrs. Avirett have three dogs and four cats living in 

their home.  VI:R64.  Ms. Gushlaw is allergic to the animals, so 

the house must be kept in a hypoallergenic fashion.  VI:R64.  

Mrs. Avirett uses air fresheners, carpet fresheners and large 

fans to control the dander and odors.  VI/R64.  Additionally, on 

January 20, 2012 odors emanated from the Avirett property of 

human feces because their septic tank was open to the air for 

repairs.  VI:R64-65.  Further, odors from Mrs. Webb’s chickens, 

pigs and other animals blow onto the property in the wind 

regularly.  VI:R71.   

Law enforcement officers of the Polk County Sheriff’s Office 

told Mr. and Mrs. Avirett that an “anonymous tip” led them to 

believe that marijuana was being sold from their home.  VI:R75. 

Thereafter, Mr. and Mrs. Avirett refused consent to a search, so 

instead, they awaited a search warrant on a very cold January 

night handcuffed on their front porch.  VI:R47.  While awaiting 

the state attorney and judicial officer to issue the search 

warrant, and the six necessary officers to conduct the search, 

the Aviretts and Ms. Gushlaw remained outside in the cold for 

nearly three hours.  VI:R95-99. 

Detective Robert Gaylord of the Polk County Sheriff’s Office 

testified at the hearing on Mrs. Avirett’s motion to suppress 

that he had received an “anonymous tip” approximately twenty to 

thirty minutes prior to going to the Aviretts’ vicinity.  VI:R80. 

Gaylord stated that he had received an anonymous tip of “possible 
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narcotic activity” twenty minutes prior to approaching the 

Avirett house via their neighbor’s yard and adjoining lot.  He 

stated his intent was to conduct a “knock-and-talk” on the night 

of January 20, 2012.  VI:R81-84.  According to the tip, a pathway 

was utilized behind the Avirett home to drug purchasers, so the 

officers determined back entrance to be ideal.  VI:R92.  He 

stated that four law enforcement vehicles parked on the adjoining 

street, Forest Drive, and, without going through fenced areas or 

gates, he approached the home from the back and walked around to 

the front where he observed Mrs. Avirett and Ms. Gushlaw sitting 

in Ms. Gushlaw’s vehicle.  VI:R84.  Gaylord explained that his 

pathway to the Avirett home went alongside the orange grove and 

came up the side of the residence, but was unsure whether or not 

it was private property.  VI:R93.  He also explained that he ran 

up to the vehicle with officers because of concern that the 

“suspects” might leave.  VI:R91-96.  He testified that he 

detected the odor of cannabis coming from the vehicle, which 

prompted the search and discovery of a small baggy of marijuana 

in the purse of Ms. Gushlaw in the vehicle by Detective Smith.  

VI:R84-85.  While this was taking place, Detective Gaylord and 

Detective Sellers made contact with Mr. Avirett who denied them 

consent to search his home.  VI:R87.  Thereafter, Detective 

Gaylord testified that he smelled burning marijuana coming from 

the interior of the home flowing out of a an open window.  

VI:R87.  Thus, he forced Mr. Avirett from the home to detain 

along with the two women while awaiting a search warrant.  



 

 8 

VI:R87.  He recalled that the suspects were not handcuffed until 

ordered by his supervisor, Sergeant Carver.  VI:R88. 

 Officer Joshua Sellers testified that he was aware that they 

were on private property at 9:20 p.m. on January 20, 2012 

crossing the pathway into the Aviretts’ property.  VI:R120.  He 

was beside Officer Gaylord when they detected the odor of burned 

marijuana coming from the vehicle.  VI:R117.  Detective Kevin 

Smith testified that he located a baggy of marijuana in Ms. 

Gashlaw’s purse in the car then also smelled burnt marijuana 

coming from the home.  VI:R125-127.  However, burned marijuana 

was not located in the vehicle.  VI:R130.  No one at the hearing 

could testify that the alleged bag of marijuana in the vehicle 

was ever shown to the accused.  VI:R113,130.  Sellers acted as 

evidence custodian and, following the search, logged 49 pieces of 

evidence including burnt marijuana roaches, scales, baggies of 

marijuana and other paraphernalia.  VI:R118-119. 

 The trial court denied the motion to suppress in a written 

order filed on October 22, 2012, finding that 1) the testimony of 

the officers was more credible than defense witnesses, 2) a valid 

“knock-and-talk” was conducted because officers used a common 

pathway and did not involve the negotiating of fences or gates, 

3) burnt marijuana smelled from the vehicle provided probable 

cause for the search of the vehicle, 4) an odor of burnt 

marijuana coming from the house was grounds for probable cause to 

request a warrant, and 5) the detainment of the defendants was 

justifiable to preserve evidence and for officer safety reasons 
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in protection of officers on the scene.  VI:R144-145.   
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SUMMARY OF THE ARGUMENT 

 

The government perpetrated an intrusion that led to the 

discovery of contraband upon Appellant’s private property, where 

she had a justifiable, reasonable and legitimate expectation of 

privacy.  The accused’s Fourth Amendment rights were violated 

after officers trespassed upon her land and failed to enter as a 

member of the general public.  Having illegally entered the 

curtilage of Appellant’s home via a yard adjacent to the 

residence then claiming the establishment of probable cause, 

officers’ illegal actions cannot be redeemed.  A proper “knock-

and-talk” was not conducted in this case.  Any and all evidence 

seized in this case must be suppressed.  Appellant is entitled to 

discharge. 
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ARGUMENT 

ISSUE I 
 

APPELLANT’S MOTION TO SUPPRESS EVIDENCE WAS 
ERRONEOUSLY DENIED BECAUSE THE GOVERNMENT 
PERPETRATED AN INTRUSION ONTO APPELLANT’S 
PRIVATE PROPERTY, WHERE SHE HAD A JUSTIFIABLE 
EXPECTATION OF PRIVACY. 
 

 

 On January 20, 2012, four deputies of the Polk County 

Sheriff’s office surreptitiously approached the driveway of Mr. 

and Mrs. Avirett, without a warrant and without consent, via a 

pathway leading to their private rural property.  Officers did 

not utilize a driveway, but stealthily approached the home in the 

dark of night based on an unconfirmed anonymous tip of alleged 

drug activity.   

 The Fourth Amendment grants explicit protection to people to 

be secure in their houses so they may retreat therein and exclude 

others.  See Powell v. State, 120 So.3d 577 (Fla 1
st
 DCA 2013).  

In the absence of exigent circumstances or permission, the police 

clearly may not enter a home without a search warrant simply 

because they think they have probable cause to believe evidence 

of a crime may be found therein. Id. at 1001; United States v. 

Griffin, 502 F.2d 959 (6th Cir.), cert. denied, 419 U.S. 1050, 95 

S.Ct. 626, 42 L.Ed.2d 645 (1974). A yard adjacent to a 

residential dwelling, particularly one blocked from view from the 

street, “is clothed with a reasonable expectation of privacy from 

unreasonable governmental intrusion.” Potts v. Johnson, 654 So.2d 

596, 599 (Fla. 3d DCA 1995) (citing Morsman v. State, 360 So.2d 
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137, 138 (Fla. 2d DCA 1978). Furthermore, the curtilage of a home 

is given the same Fourth Amendment protection as available within 

the walls of the home.  Florida Dept. of Agriculture and Consumer 

Services v. Haire, 836 So.2d 1040 (Fla. 4
th
 DCA 2003).  The 

curtilage is an area intimately linked to the home, both 

physically and psychologically, thereby entitling it to 

protection from unreasonable searches.  Powell, 120 So.3d 577, 

583 (Fla. 1
st
 DCA 2013). Side-yards to a home are also protected 

from officers’ warrantless entry.  See Lollie v. State, 14 So.3d 

1078 (Fla. 1
st
 DCA 2009).  An officer may use ordinary means from 

a public position outside the curtilage to view activities 

occurring within the curtilage but “a police officer may be held 

liable in trespass for entering upon the property of another....” 

See Florida v. Riley, 488 U.S. 445, 109 S.Ct. 693, 102 L.Ed.2d 

835 (1989); State v. Barnes, 390 So.2d 1243, 1244 (Fla. 1
st
 DCA 

1980); and Guin v. City of Riviera Beach, 388 So.2d 604 (Fla. 4th 

DCA 1980).  A police officer's right to approach a suspect's 

front door is tempered by general rule that curtilage surrounding 

a home is entitled to the same search and seizure protection as a 

home.  Id.  Even if a person’s backyard is visible to neighbors, 

there is still an expectation of privacy there as to the public 

in general.  See State v. Parker, 399 So.2d 24 (Fla. 3d DCA 

1981).  An officer cannot seize contraband in plain view without 

obtaining a warrant if the officer does not have a legal right to 

be at his viewpoint.  State v. Morsman, 394 So.2d 408 (Fla. 

1981). 
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In the recent case of State v. Ojeda, 2013 WL 1810631 (Fla. 

3d DCA 2013), the Third District Court of Appeal ruled that it is 

a violation of a suspect’s Fourth Amendment rights for an officer 

to go onto his private property even though the property was not 

protected by a wall, fence, hedge nor a “no trespassing” sign.  

Ojeda was suspected of using his property for nefarious purposes, 

so an officer went to the property to knock on the front door 

with the intent to arrest Mr. Ojeda for a ten-day-old drug charge 

and to investigate.  Id.  Another officer was en route to obtain 

the arrest warrant while the officer-on-scene had no reason to 

suspect Ojeda was about to flee or destroy evidence.  Id.  

Further, evidence showed that the accused did not suspect an 

officer was in the vicinity.  Id.     

Handcuffing suspects for the course of an investigation must 

be temporary.  See State v. K.N., 66 So.3d 380 (Fla 5
th
 DCA 

2011).  Detaining a suspect under police surveillance for three 

hours while a search warrant for a building was obtained has been 

recently ruled an illegal and substantial intrusion on the Fourth 

Amendment rights of the suspect, unjustified by officer safety or 

evidence preservation justifications in the U.S. Fourth Circuit 

Court.  See United States v. Watson, 703 F.3d 684 (4
th
 Cir. 

2013).   

That the anonymous tip proved accurate, and that the 

officers acted with good intentions, does not alter the legal 

conclusion that the search was improper. See Florida v. J.L., 529 

U.S. 266, 271, 120 S.Ct. 1375, 146 L.Ed.2d 254 (2000) (holding 
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that “[t]he reasonableness of official suspicion must be measured 

by what the officers knew before they conducted their search.”) 

A trial's court ruling on a motion to suppress presents a 

mixed question of law and fact. Shingles v. State, 872 So.2d 434, 

437 (Fla. 4th DCA 2004). “Mixed questions of law and fact that 

ultimately determine constitutional rights should be reviewed by 

appellate courts using a two-step approach, deferring to the 

trial court on questions of historical fact but conducting a de 

novo review of the [legal] issues.” Connor v. State, 803 So.2d 

598, 605 (Fla. 2001).  “In most Fourth Amendment cases, the 

burden of proof is on the State if the search is warrantless.” 

Hilton v. State, 961 So.2d 284, 296 (Fla.2007).  The burden is 

upon the defendant if the search was pursuant to a warrant. State 

v. Bell, 417 So.2d 822, 823 (Fla. 4th DCA 1982).  See Also 

Nieminski v. State, 60 So.3d at 526 (Fla. 2d DCA 2011). 

On January 20, 2012, Mr. & Mrs. Avirett were victims of 

trespass. Their assailants were four, then later six, deputies of 

the Polk County Sheriff’s Office who ran onto their private 

property as though they were conducting a raid based on an 

unverified “anonymous complaint of probable narcotics activity 

going on at the residence.”  See VI:R57.  Thereafter, they 

detained Mr. and Mrs. Avirett in the cold for over three hours to 

secure a warrant based on faulty probable cause established after 

an illegal entry onto private land against the clear wishes of 

the property owners.  Such action is the epitome of a Fourth 

Amendment violation as a home is a person’s castle free from 
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takings, seizures and searches.   

Officers entered the property contrary to the requirements 

of a valid and legal “knock-and-talk” via a neighbor’s yard, 

crossing through the Aviretts’ adjoining lot, into the curtilage 

of the home and uninvited into the driveway.  In Fernandez v. 

State, 63 So.3d 881 at 884 (Fla. 3d DCA 2011), the pathway 

alleged to have been utilized by neighbors was “not an opening to 

invite the public into the area.”  Thereafter, officer’s claim 

(absent any evidence of burnt or burning marijuana) that probable 

cause was established with the smell of marijuana coming from a 

vehicle in which the driver expressed she does not permit 

smoking.  Thereafter, despite odors of human waste, chicken 

feces, dog and cat odors, fans, cigarette smoke, septic waste, 

and pigsties – and certainly without permission of the property 

owners – officers approached the porch as trespassers and alleged 

odors of marijuana from a nearby window.   

Because law enforcement officers trespassed and failed to 

enter as a member of the general public, their entry onto the 

property, curtilage and inside the residence was illegal. 

The trial court erred in holding that this was a proper 

“knock-and-talk”.  Rather, it was an illegal trespass, leading to 

an illegal search… which led to illegal detainment… that led to 

three illegal arrests.  At the hearing on the defense motion to 

suppress, the State referenced a traffic stop case, Maryland v. 

Pringle, 124 S.Ct. 795 (2003), and argued that Mr. and Mrs. 

Aviretts’ cases were similar because officers formed probable 
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cause for further search on the smell of marijuana coming from 

the car in both cases.  However, the State is mistaken, as 

probable cause in the Aviretts’ case involved a search of a 

residence and a vehicle on private property, not a vehicle that 

was initially stopped for speeding on a public roadway, as was 

the case in Pringle.  Id.   

 In arguing for the validity of the search warrant, the State 

referenced Florida v. Paige, 934 So.2d 595 (Fla. 5
th
 DCA 2006) 

and stated that the totality of the circumstances lead to a fair 

probability that contraband or evidence of the would be found at 

the residence.  Thereafter, the State argued that this was a 

valid knock-and-talk, and the trial court so found.  VI:R141, 

144-145. 

In Luna–Martinez v. State, 984 So.2d 592 (Fla. 2d DCA 2008), 

this court specifically explained:   

“A ‘knock-and-talk’ encounter is a procedure 
[ordinarily] used by police officers to 
investigate a complaint where there is no 
probable cause for a search warrant.”  Murphy 
v. State, 898 So.2d 1031, 1032 n. 4 (Fla. 5th 
DCA 2005).  In employing this procedure, 
“police officers knock on the door, try to 
make contact with persons inside, and talk to 
them about the subject of the complaints” 
underlying the investigation. Id. Such a 
consensual encounter may lead to a request by 
the police for voluntary consent to conduct a 
search. “Courts generally have upheld [the 

knock-and-talk] investigative procedure as a 
legitimate effort to obtain a suspect's 
consent to search.” United States v. 
Chambers, 395 F.3d 563, 567 n. 2 (6th 
Cir.2005). The key to the legitimacy of the 
knock-and-talk technique—as well as any other 
technique employed to obtain consent to 
search —is the absence of coercive police 
conduct, including any express or implied 



 

 17 

assertion of authority to enter or authority 
to search. In properly initiating a knock-
and-talk encounter, the police should not 
“deploy overbearing tactics that essentially 
force the individual out of the home.” United 
States v. Thomas, 430 F.3d 274, 277 (6

th
 Cir. 

2005). Nor should “overbearing tactics” be 
employed in gaining entry to a dwelling or in 
obtaining consent to search.” 

 

Luna-Martinez at 598–99. 

  

 This Honorable Court also analyzed a “knock-and-talk” in 

Nieminski v. State, 60 So.3d 521 (Fla. 2d DCA 2011), holding that 

a “a… knock-and-talk is not regarded as a search or seizure.” See 

State v. Navarro, 19 So.3d 370, 372–73 (Fla. 2d DCA 2009).  This 

court also stated that a constitutionally violative search 

requires proof of an actual, subjective expectation of privacy in 

the property searched and a recognized, objective societal 

expectation of privacy. Id.  See Also, Minnesota v. Olson, 495 

U.S. 91, 95, 110 S.Ct. 1684, 109 L.Ed.2d 85 (1990); Smith v. 

Maryland, 442 U.S. 735, 740–41, 99 S.Ct. 2577, 61 L.Ed.2d 220 

(1979).   

 In Nieminski, the knock-and-talk investigation was found to 

be valid because officers approached up a drive way to the door 

of the accused, which would be a typical method of ingress absent 

a locked gate or other hindrance for deliverymen or others.  Id. 

 This court analyzed that a statutory trespass is not necessarily 

a fourth amendment violation,  United States v. Dunn, 480 U.S. 

294, 304–05, 107 S.Ct. 1134, 94 L.Ed.2d 326 (1987).   
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This court discussed United States v. Hambelton, No. 

1:08cr26–SPM, 2009 WL 722284 (N.D.Fla. Mar.18, 2009), where the 

defendant’s fourth amendment rights were deemed violated when 

officers entered the curtilage of his home and stationed 

themselves at the sides of his house. In Hambelton, the United 

States Supreme Court stated that “Courts have recognized that 

‘[o]fficers are allowed to knock on a residence's door or 

otherwise approach the residence seeking to speak to the 

inhabitants just as any private citizen may.’” Id. citing United 

States v. Taylor, 458 F.3d 1201, 1204 (11th Cir. 2006)(emphasis 

added).   

The Hambelton court explained, “[t]he problem with the 

‘knock-and-talk’ in this case is that Defendant maintained an 

expectation of privacy recognized under the Fourth Amendment in 

the curtilage area immediately surrounding his home. Defendant 

did not extend an implicit invitation for visitors, including law 

enforcement, to knock on his door.”  Id.  “To the contrary, he 

took steps to prevent it and maintain privacy.”  Id.  “When the 

officers crossed over Defendant's fence and walked to the front 

and sides of Defendant's house they entered Defendant's 

curtilage… in violation of Defendant's privacy interests 

protected under the Fourth Amendment.”  Id.   

In Fernandez v. State, 63 So.3d 881 (Fla. 3d DCA 2011), the 

Third District Court of Appeal discussed that the “knock-and-

talk” exception does not apply if officers fail to enter the 
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property as a public person would have, “through an opening 

created for that purpose”.  (emphasis added).  See also, United 

States v. Quintana, 594 F.Supp.2d 1291 (M.D.Fla.2009) and United 

States v. Taylor, 45 F.3d.1201, 1204 (11
th
 Cir. 2006).  However, 

“[i]t is a different matter when police officers choose to 

physically enter other portions of a home's curtilage—areas where 

they have no right to be. See, e.g., Olivera v. State, 315 So.2d 

487, 488 (Fla. 2d DCA 1975) (leaving walkway and crossing grass 

to stand next to a window to listen to conversation inside was 

unreasonable).”  Powell v. State, 120 So.3d 577 (Fla. 1
st
 DCA 

2013).   

In its literal sense, a “knock-and-talk” simply did not 

occur in this case.  Officers did not knock.  And, the 

accusations, covert approach, missing evidence and three hour 

detainment on a cold January night was certainly not “talking.”  

Therefore, evidence obtained as a result thereof should have been 

suppressed.  A valid “knock-and-talk” did not occur here and the 

subsequent search warrant obtained was procured on the basis of 

illegally-obtained evidence.   
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CONCLUSION 

 

In light of the foregoing arguments and authorities, Mrs. 

Avirett respectfully requests this Honorable Court to vacate her 

conviction and remand the case to the trial court with directions 

to suppress the evidence and discharge the appellant. 
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