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STATEMENT OF THE CASE AND FACTS 

 

 On October 1, 2012, the State Attorney for the 12th Judicial 

Circuit in and for Manatee County, Florida filed an information 

in Case Number 2012CF1979B alleging Michael John Pennington and 

Nicholas R. Bishop had committed one count, of Burglary to an 

Unoccupied Dwelling, a second-degree felony, in Violation of Fla. 

Stat. §810.02(1)(3)(b)(2011).  VI:R8-9,38.  Mr. Bishop faced the 

same charge in the consolidated case number 2010CF1977B; however, 

issues raised in this appeal regard the restitution ordered in 

case number 2012CF001979B on September 10, 2013.  VI:27-28,36,46-

53.  

 On May 13, 2013, Mr. Bishop entered pleas of nolo contendere 

to both charges of Burglary to an Unoccupied Dwelling, and he was 

thereafter sentenced to fifteen years of probation concurrent in 

case numbers 2012CF001977 and 2012CF001979 to include six months 

county jail with credit for time-served (concurrent in both cases 

as well).  VI:R15-20,33-45. After incarceration, Mr. Bishop was 

ordered to have no contact with victims nor co-defendants, write 

a letter of apology to the victim, and pay monetary obligations. 

VI:R10,13,33-45, Further, Honorable Judge Edward Nicholas 

authorized automatic early termination of probation once the 

conditions were completed. VI:R13,15-20,33-45.  The State filed a 

law enforcement cost affidavit in open court.  VI:R13  

Thereafter, appellant was assessed the felony withhold fine of 

$413.00; $200 investigative costs, $100 costs of prosecution; 
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$25.00 Court Processing fee and $100 attorney fees.  VI:R13,19.  

Further, costs of prosecution, investigative costs and court 

costs were to be consolidated into case number 2012CF1977B per 

the court’s order.  VI:R13. 

 The lower court also ordered that stipulated $1500 

restitution be paid to Terry Musgrave (in case no. 2012CF1977B) 

as a condition of probation.  VI:R13,15-20,33-45.  With regard to 

the consolidated case, no 2012CF1979B, the trial court reserved 

jurisdiction as to the amount due to be later determined at a 

hearing.  VI:R13,15-20,33-45. 

 Following a hearing, at which Appellant was not present, an 

order for restitution was entered on September 11, 2013 stating 

that Mr. Bishop, and his co-defendant, Mr. Pennington, were 

jointly and severally liable to Len K. Furman in the amount of 

$8,000 to be paid as a condition of probation.  VI:R21,46-73. 

 Appellant filed a timely notice of appeal on October 8, 

2013.  VI:R22. 

 On September 10, 2013, the trial court held a restitution 

hearing where counsel for co-defendant, Michael Pennington, and 

the State Attorney appeared.  VI:R46.  At hearing, the State 

informed the court that he had served notice to Mr. Bishop and 

his counsel so the trial court proceeding to hearing in their 

absence.  VI:R47-53.  

 At the hearing on restitution in case number 2012CF001979, 

alleged victim, Len Furman, testified that his exterior home 

office had been burglarized.  VI:R54-57.  Prior to the burglary, 
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he had files regarding his real estate and property management 

business, along with “quite a bit of cash” from rent collected.  

VI:R54-58.  He stated that he was accumulating the cash for 

payments on back taxes, maintaining it in individual files.  

VI:R56.   

 At hearing, Mr. Furman recalled seeing the stolen cash in 

his office building the day prior to the alleged theft.  VI:R54-

58.  He further testified that the cash amount was in excess of 

$9000 because he was holding cash in files for he “think[s,] 

about six” properties.  VI:R55.  He explained that each of his 

six rental properties earn $1000 per month in rent, except one 

that earns $1350.  VI:R56.  Mr. Furman stated that he gave 

receipts to tenants for cash payments but did not maintain copies 

himself that he could produce in court.  VI:R60.  With regard to 

his property taxes, Mr. Furman discussed a printed document 

regarding only one of his properties that would shed light on the 

several years of debt accumulated in property taxes he alleged 

would be paid with the stolen cash.  VI:R63.   

 Accounting matters affecting the cash remaining after 

property debts were paid were discussed with mr. Furman at 

hearing, and calculated in open court to bring a total maximum of 

$6,000 that could have possibly been stolen.  VI:R63-65.  The 

Probable Cause affidavit stated that Mr. Furman had previously 

estimated his losses at $8,000 - $10,000.  VI:R69.  After direct 

and cross examinations, the trial court questioned Mr. Furman, 

and it was determined that the amount was $6,000 to $11,000 
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missing.  VI:R66.   

 During the court’s inquiry, Mr. Furman stated money has been 

“really tight” and he had been debating whether or not homes, 

where he owed $80,000 or more, would need to be foreclosed.  

VI:R67.  

 At the restitution hearing, the State read from the Probable 

Cause Affidavit, asking the court to consider that Mr. Pennington 

had informed police that Mr. Bishop had stolen $8000 in this 

incident and had given Mr. Pennington $1000 of that for his help 

in committing the crime.  VI:R68-69. 

 Mr. Ford, counsel for Mr. Bishop’s co-defendant, argued that 

the State did not present proof of the actual amount of 

restitution due because a vague estimation does not rise to the 

level of proof necessary.  VI:R69-70. Along with a discussion 

that simpler resolution would have been possible with a clearer 

record of the exact losses claimed, the trial court empathized 

with Mr. Furman as a victim of crime and found that the State had 

proved $8,000 in restitution damages given the corroboration 

provided in the Probable Cause Affidavit.  VI:R73. 

 Appellant now appeals this order as reversible error and due 

process violations preclude its enforcement. 
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SUMMARY OF THE ARGUMENT 

 

The trial court abused its discretion in awarding $8,000 in 

restitution to the alleged victim in this case because the State 

failed to prove the amount by a preponderance of the evidence.  A 

restitution award cannot be based upon unreliable hearsay and 

undocumented, speculative victim testimony.  Further, because Mr. 

Bishop did not affirmatively waive his right to appear and 

opportunity to be heard at the restitution hearing, he is 

entitled to reversal and remand. 
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ARGUMENT 

 
ISSUE I: APPELLANT IS ENTITELD TO REVERSAL OF 
THE TRIAL COURT'S RESTITUTION  ORDER BECAUSE 
APPELLANT DID NOT AFFIRMATIVELY WAIVE HIS 
RIGHT TO APPEARANCE AT HEARING. 

 
 

“It is well settled that a defendant has the constitutional 

right to be present at a restitution hearing.”  C.C.N. v. State, 1 

So.3d 1151, 1152 (Fla. 2d DCA 2009) and Coney v. State, 653 So.2d 

1009, 1013 (Fla.1995) (holding that a defendant’s constitutional 

right to be present extends to all stages of the trial at which 

fundamental fairness might be thwarted by his absence).  “It is 

error for a trial court to conduct a restitution hearing in the 

defendant's absence without a showing that the absence is 

voluntary.” T.A.S. v. State, 892 So.2d 1233 at 1234 (Fla. 2d DCA 

2005).  The court must determine that the defendant's waiver of 

the right to be present is knowing, intelligent, and voluntary. 

Id.; see also Papageorge v. State, 710 So.2d 53, 55 (Fla. 4th DCA 

1998). 

A denial of the due process right to be present at a hearing 

is generally reviewed de novo for fundamental error, which may be 

raised on appeal, even if unpreserved below.  See e.g. Mouliom v. 

Northeast Florida State Hospital, ---So.3d---, 2014 WL 28303 (Fla. 

1
st
 DCA January 3, 2014). 

  “The State has the burden of proving that the defendant 

knowingly and voluntarily waived the right to be present” at a 
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restitution hearing.  See M.W.G. v. State, 945 So.2d 597, 600 

(Fla. 2d DCA 2006) and Wood v. State, 544 So.2d 1004 (Fla. 

1989)(holding that due process is not implicated when a defendant 

agrees to pay restitution but affirmatively waives his opportunity 

to be heard). 

At the hearing on restitution in Mr. Bishop’s case, the State 

argued that notice was sufficient to deem a waiver of appearance, 

however there was no evidence that Mr. Bishop received that notice 

of the hearing or that he affirmatively waived his presence. 

Further, Mr. Bishop had been sentenced to incarceration and may 

have been unable to attend the hearing without the assistance of 

counsel.  For that reason, Mr. Bishop is entitled to remand for a 

rehearing. 
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ISSUE II: THE TRIAL COURT ABUSED ITS DISCRETION 
IN AWARDING RESTITUTION BECAUSE DAMAGES CANNOT 
BE PROVED UTILIZING VICTIM TESTIMONY ALONE. 

 
 

Fla. Stat. §775.089(2011) requires the trial court to 

determine the amount of restitution to be paid.  “A trial court's 

restitution order is reviewed for abuse of discretion.” Hunter v. 

State, 48 So.3d 174, 175 (Fla. 4th DCA 2010).   

The State has the burden to prove by the preponderance of 

the evidence the amount of the victim's loss as a result of the 

defendant's offense. See Glaubius v. State, 688 So.2d 913, 916 

(Fla.1997) (holding that “such evidence must be established 

through more than mere speculation; it must be based on competent 

evidence”). 

 This Honorable Court has consistently held that, absent 

documentary evidence, the state cannot meet its burden of 

demonstrating restitution by a preponderance of the evidence.  

Id., citing Williams v. State, 645 so.2d 594 (Fla. 2d DCA 1994); 

Delks v. State, 622 So.2d 624 (Fla. 2d DCA 1993); and Morel v. 

State, 547 So.2d 341 (Fla. 2d DCA 1993).  Although an alleged 

victim is generally qualified as to the value of his property, a 

victim’s testimony cannot be the sole basis for determining 

restitution in absence of documentary evidence.  Williams v. 

State, 645 So.2d 594 (Fla. 2d DCA 1994) and Canerday v. State, 37 

So.3d 272 (Fla. 2d DCA 2010) (holding that evidence must be more 

than merely speculative, rather it must be based on competent 

evidence).  See also, State v. Schuette, 782 So.2d 935, 937 (Fla. 
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4
th
 DCA 2001)(holding a victim’s testimony must be supplemented by 

documentation to support a restitution award) and Gonzalez v. 

State, 40 So.3d 86 (Fla. 4
th
 DCA 2010) (holding that this 

Honorable Court has ruled that an alleged victim’s testimony 

cannot be the sole basis for determining restitution in absence of 

documentary evidence.  Williams v. State, 645 So.2d 594 (Fla. 2d 

DCA 1994) and Canerday v. State, 37 So.3d 272 (Fla. 2d DCA 2010) 

(holding that evidence must be more than merely speculative, 

rather it must be based on competent evidence).  See also, State 

v. Schuette, 782 So.2d 935, 937 (Fla. 4th DCA 2001)(holding a 

victim’s testimony must be supplemented by documentation to 

support a restitution award).   

 In Delks v. State, 622 So.2d 624 (Fla. 2d DCA 1993), this 

Honorable Court reviewed a restitution order regarding embezzled 

rent and ruled that, absent receipts, cash losses cannot be 

recovered in a restitution order.  In House v. State, 614 So.2d 

677 (Fla. 1
st
 DCA 1993), the First District Court of Appeal 

reviewed a restitution order for cash allegedly stolen by Mr. 

House finding that amounts in excess of those mentioned at the 

time of loss were not recoverable.  The Fourth District Court of 

Appeal has also found that victim testimony regarding out-of-

pocket losses are insufficient to support a restitution order.  

Bennett v. State, 944 So.2d 524 (Fla. 4
th
 DCA 2006) citing Peters 

v. State, 555 So.2d 1226 (Fla. 4
th
 DCA 1990)(holding that a victim 

must have a sufficient predicate upon which to base his opinion on 

the value of items stolen).   
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 In this case, the trial court erroneously relied upon the 

victim’s statements that he had at least $8,000 cash stolen.  

Receipts allegedly existed, but were not produced at hearing.  The 

State did not present witnesses/tenants, affidavits, records, 

leases, photographs or other evidence that six tenants paid 

thousands in cash monthly.  Further, no documentation was 

presented to account for the cash allegedly spent on the taxes, 

utilities or other expenses.  Cash receipts exist with such 

entities, yet the only document produced was one inadmissible 

property tax collector website printout from a man admittedly 

withholding cash from deposit for tax-free use in payment of two 

years of back taxes.  This is insufficient and unreliable evidence 

upon which to base an order of $8,000 for restitution.   

 For these reasons, the State did not prove by a preponderance 

of the evidence that the alleged victim actually lost $8,000 as a 

result of the defendants’ offense.  The trial court abused its 

discretion and should be reversed. 
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CONCLUSION 
 
 

In light of the foregoing reasons, arguments, and 

authorities, Appellant respectfully asks this Honorable Court to 

reverse the lower court and strike the illegal restitution order. 
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