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STATEMENT OF THE CASE AND FACTS 

On June 18, 2012 the State Attorney for the Tenth Judicial 

Circuit filed an information, charging Mr. Cooper with possession 

of cannabis in violation of Sec. 893.13, Florida Statutes (2011); 

possession of drug paraphernalia in violation of Sec. 893.147 

Florida Statutes (2011) and possession of cocaine in violation of 

Sec. 893.13 Florida Statutes (2011).  VI/R7-9.  The events that 

gave rise to these charges occurred on June 2, 2012.     

On December 14, 2012, the defense filed a motion to suppress 

physical evidence, statements and admissions which was heard 

thereafter on March 22, 2013 before Honorable Judge Glenn T. 

Shelby. VI/R11, 14.  On April 4, 2013, Judge Shelby entered an 

order granting-in-part and denying-in-part said motion, finding 

that Mr. Cooper’s pre-Miranda admission to possession of cannabis 

was illegally obtained and should be suppressed, but other 

evidence, including paraphernalia, cocaine and statements were 

otherwise admissible. VI/R112-113. The trial court also ruled the 

traffic stop was legal based upon the seatbelt violation and was 

not unnecessarily lengthy in duration, nor unduly prolonged.  

VI/R110.  Findings were also made that the driver’s delay in 

stopping and Mr. Cooper’s furtive movements created a reasonable 

concern for officer safety justifying a K-9 sniff and subsequent 

search.  VI/R110.   

Mr. Cooper entered a no contest plea to the charges of 

possession of drug paraphernalia (count 2) and possession of 

cocaine (count3), reserving the dispositive motion to suppress.  
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VI/R119-121.  The state attorney nolle prossed count 3, 

possession of cannabis.  Id.  The trial court withheld 

adjudication of guilt as to both counts and placed Mr. Cooper on 

thirty months standard probation with drug conditions for cocaine 

possession and twelve months of concurrent probation for 

misdemeanor possession of paraphernalia.  VI/R129-135. 

On May 20, 2013, Mr. Cooper filed a timely notice of appeal 

seeking the reversal of the trial court’s order which denied-in-

part Mr. Cooper’s Motion to Suppress. VI/R152. 

The March 22, 2013 suppression hearing revealed the 

following facts: 

On June 2, 2012 between 11:17 and 11:42 p.m., Mr. Cooper, a 

black, 27-year-old male, was riding as passenger in a 1993 green 

Chevy Lumina with driver girlfriend, Brittany Starling, traveling 

around Second and Third Streets Southwest and Avenue G Southwest 

in Polk County, Winter Haven, Florida.  VI/R5,19,59-60,70.  The 

windows of the vehicle were tinted but rolled down to permit 

observation into the vehicle.  VI/R20.  Winter Haven Police 

Department Detective Sean Ouellette conducted a traffic stop on 

the basis that Cooper was not wearing a seat belt.  VI/R18.  

Officer Ouellette testified that the vehicle took “some 

time” to stop and he witnessed Mr. Cooper making overt movements 

and/or fidgeting.  VI/R20-23, 60.  Officer Ouellette requested 

back-up and a K-9 officer before making initial contact with 

Starling and Cooper.  VI/R5,23-24,32. At the suppression hearing, 

Officer Ouellette stated he did not make further observations as 
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he approached the vehicle. VI/R25. 

Both Starling and Cooper properly produced identification 

upon request.  VI/R25.  Officer Ouellette then focused on the 

driver and asked questions regarding the presence of weapons 

and/or narcotics in the vehicle, which both subjects denied.  

VI/R31. Ouellette testified that, at first, Starling was talking 

to him, but when questions were asked regarding weapons and 

narcotics, “she looked at him” and didn’t want to answer without 

him approving of whatever” and “…she would look at him and he 

would answer for her.”   VI/R31-32, 37.   The officer testified 

that his training led him to believe that Starling and Cooper 

were trying to hide something, stating that he was concerned with 

the destruction of weapons and/or narcotics.  VI/R33, 46-47.  The 

officer had no evidence or suspicion of alcohol impairment or the 

presence of contraband.  Id.  Officer Ouelette testified that the 

basis for the K-9 sweep were the 300-yard delay of the vehicle 

stop, and the driver’s dependence upon her male passenger for 

assistance in answering officer questions.  VI/R32-34.   

Officer Ouellette took Cooper and Starling’s identification 

cards to his vehicle and, around that same time, back-up officer, 

Gregory Matthews, arrived at the scene. VI/R26. According to 

Officer Matthews, it took him approximately two (2) to four (4) 

minutes to get to the scene after the request for back-up.  

VI/R50.  Ouellette discussed with Matthews that there had been 

overt motions by the passenger and asked him to keep an eye on 

the vehicle while he wrote the citation.  VI/R26.   
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Officer Matthews ordered Cooper and Starling to get out of 

the vehicle, undergo pat downs, and stand with him under a tree 

until the K-9 arrived approximately five (5) to ten (10) minutes 

later.  VI/R30,46,50.  Cooper and Starling remained there, making 

no statements.  VI/R50-51,90.  They were not free to go.  Id. 

Officer Ouellette testified that K-9 Officer Jennifer 

Elliott arrived as he was in the ticket-writing process and that 

he did not take longer than normal to write the ticket to justify 

waiting for the K-9 officer to arrive.  VI/R27-28.   

Ouellette did not note the exact arrival time of the K-9 

officer, but Officer Jennifer Elliot indicated that she could not 

have arrived longer than 10 minutes after she was called.  

VI/R5,29-30,43,51,60.  Upon arrival, she also requested consent 

to search the vehicle but both Cooper and Starling again 

declined.  VI/R67-68, 82.   

Officer Elliott then initiated the dog sniff but had to stop 

so the dog could urinate.  VI/R62.  Thereafter, Elliott returned 

the dog to the front of the vehicle at the headlight and again 

commanded a search for narcotics. VI/R72.  She testified that she 

guided the dog’s nose in a V-position moving her hand high and 

low to command the search when the dog perked his ears up, closed 

his mouth, began sniffing, jumped up on the car window undirected 

then sat down (conditioned response) right between the driver’s 

door and the rear passenger door.  VI/R62-63.  Elliott testified 

that the dog indicated he detected an odor he was trained to 

smell.  VI/R63.  She then initiated a search of the vehicle which 
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revealed a container of marijuana behind the stereo.  VI/R5,39-

40,43,51,62-63.   

Holding the marijuana, but prior to reading Miranda, 

Ouellette asked Cooper and Starling, “is this yours?” to which 

Mr. Cooper admitted ownership.  VI/R45-46,87.  

Mr. Cooper was placed under arrest, handcuffed and searched 

incident thereto by Officer Matthews.  VI/R89.  During this 

search, Matthews located two small plastic baggies of cocaine in 

Mr. Cooper’s front left pants pocket.  VI/R35,52,56. 

Thereafter, Mr. Cooper spontaneously stated either that he 

“didn’t know that the stuff was in there” or “I forgot that was 

in there”.  VI/R52-56.   He was placed under arrest at that time 

but did not receive the seatbelt citation until after the 

completion of booking at the jail. VI/R28.   

Driver Brittany Starling testified that she and Mr. Cooper 

were at the scene for “probably about 45 minutes”.  VI/R73.  She 

also testified that she was not avoiding the officer when she was 

alerted to stop, but was in the process of making a turn when she 

was alerted to stop.  VI/R23,71-72.  Starling also stated that 

that Mr. Cooper was not making movements in the car nor trying to 

hide anything.  VI/R71. 

Mr. Cooper testified that he was wearing his seat belt, not 

making abnormal movements, nor trying to hide anything in the 

car. VI/R76-77.  After he refused to discuss his criminal history 

with the officer upon request, Ouellette stated, “I’m going to go 

look at your record to figure out what kind of guy I’m dealing 
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with.” VI/R78.  Mr. Cooper felt forced and overpowered, so he 

began to discuss his criminal history with Ouellette.  VI/R81. 

After that, Officer Ouellette approached several times, going 

back and forth between his patrol car and Starling’s vehicle 

requesting consent to search the vehicle approximately six (6) or 

seven (7) times.  VI/R5,38,72-73. 

With regard to questions asked of the driver, Cooper 

testified that, when he tried to speak, officers told him to be 

quiet because he was not the driver.  VI/R80.   

Mr. Cooper did not see the K-9 jump on his vehicle and noted 

later that no marks were on the car to indicate such.  VI/R72.  

Cooper recollected at his suppression hearing that the K-9 made a 

partial lap around the car and had to be repeatedly called back 

to the car, then Officer Elliott told the other officers that 

they could search.  VI/R85. 
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SUMMARY OF THE ARGUMENT 

 

Mr. Cooper’s Fourth Amendment personal rights of freedom 

from illegal search and seizure were infringed by the officer’s 

request for a K-9 sniff at the scene of a traffic stop for a 

seatbelt violation where the totality of the circumstances known 

to the officer at the time did not create a founded suspicion of 

driver impairment nor the presence of narcotics.  The K-9 sniff 

was unreasonably lengthy and equated to an illegal detention.  

The K-9 alert was not sufficiently trustworthy and the State 

failed to meet its burden of showing the K-9’s reliability.  

After Mr. Cooper’s illegally obtained pre-Miranda admission to 

take responsibility of post-search narcotics in the vehicle, the 

search of his person incident to arrest resulted in narcotics 

that were the fruit of an illegal search unpurgeable of its 

illegality.    
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ARGUMENT 

 
Mr. Cooper’s right to appeal was specifically reserved due 

to the dispositive nature of the suppression motion in dispute as 

stipulated by the state and defense at his sentencing hearing.  

Sommers v State, 404 So.2d 366 (Fla 2d DCA 1981). 

Appellate review of a motion to suppress is a mixed question 

of law and fact, bonded to federal law.  Art. I,§  12, Fla. 

Const., Perez v. State, 620 So.2d 1256 (Fla. 1993) and State v. 

Clark, 986 So.2d 625, 628 (Fla. 2d DCA 2008).  Although a trial 

court’s ruling on a motion to suppress comes to this Honorable 

Court clothed with a presumption of correctness, the standard of 

review for the trial judge's factual findings is whether 

competent substantial evidence supports the judge's ruling. Caso. 

v. State, 524 So.2d 422 (Fla. 1988) and Stone v. State, 856 So.2d 

1109, 1111 (Fla. 4th DCA 2003). The standard of review for the 

trial judge's application of the law to the factual findings is 

de novo. Ornelas v. U.S., 517 U.S. 690, 116 S. Ct. 1657, 134 

L.Ed.2d 911 (1996) and Backus v. State, 864 So.2d 1158, 1159 

(Fla. 4th DCA 2003). 

ISSUE 1: THE TRIAL COURT ERRED IN DENYING MR. 
COOPER'S MOTION TO SUPPRESS EVIDENCE AND 
STATEMENTS  

 
 

Considering the totality of the circumstances when Officer 

Ouellette made the K-9 sniff request, there existed no objective 

justification for detention of Mr. Cooper and Miss Starling, as 

Officer Ouellette’s considerations were “no better than random 
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selection, sheer guesswork, or hunch.” State v. Anderson 479 So2d 

816 (Fla. 4th DCA 1985).  He merely held a bare suspicion. Id. 

This Court found in Summerall v. State, 777 So.2d 1060 (2d 

DCA 2001) that a wide turn and moving occupants did not give rise 

to reasonable suspicion to justify detention for a K-9 sniff.  

(holding that, in order to justify a detention beyond the time 

needed to issue a citation, the officer must have a reasonable 

suspicion based on articulable facts that criminal activity is 

occurring). See also, Cresswell v. State, 564 So.2d at 481 (Fla. 

1990).  

Whether an officer’s suspicion is reasonable is determined 

by the totality of the circumstances that existed at the time and 

is based solely on the facts known to the officer before he made 

the stop. See Travers v. State, 739 So.2d 1262 (Fla. 2d DCA 

1999). Suspicion regarding Miss Starling’s reliance upon Mr. 

Cooper in answering officer questions did not arise until after 

Ouellette had called a K-9 officer and should not be considered 

in deciding whether or not the requisite level of suspicion 

existed at the time the officer called a K-9 to the scene. 

VI/R32-34.  Pre-stop factors in existence included only a seat-

belt violation.  VI/R32-34.  After alerting Miss Starling to 

stop, there was a a 300-yard delay of the stop and allegations of 

furtive movements of the passenger.  VI/R32-34.   

In order to legally stop and seize a person, law enforcement 

officers must have a founded or reasonable suspicion that the 

person has committed, is committing, or is about to commit a 
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crime. Fla. Stat. § 902.151(2); Popple v. State, 626 So.2d 

185,186 (Fla. 4th DCA 1992); Sumlin v. State, 433 So.2d 1303, 

1304 (Fla. 2d DCA 1983).  A “mere” or “bare” suspicion will not 

suffice. Id. at 1304. A “hunch” that criminal activity may be 

occurring is not sufficient. See Walker v. State, 846 So. 2d 643 

(Fla. 2d DCA 2003) and McCloud v. State, 491 So.2d 1164 1167 

(Fla. 2d DCA 1986). 

Ouellette testified that he had no suspicion of driver 

impairment or the presence of narcotics at the time of the stop. 

 VI/R33,46-47.   

Mr. Cooper’s alleged movements within the car, the driver’s 

alleged delayed response to stop and Mr. Cooper’s failure to wear 

a seatbelt do not, in the totality of circumstances, indicate a 

possible presence of narcotics to justify a detainment and K-9 

sniff of the vehicle.  See, Messer v. State, 609 So.2d 164 (Fla. 

2d DCA 1992) (holding “[i]n those instances where no contraband 

was observed, the officer was deemed to have had only a ‘bare’ 

rather than a ‘reasonable’ suspicion that the defendant was 

engaged in criminal activity.”), State v. Arnold, 475 So.2d 301, 

307 (Fla. 2d DCA 1985) (holding officers did not have reasonable 

suspicion to stop and detain man based on his personal appearance 

and apparent nervousness), Sims v. State, 622 So.2d 180 (Fla. 1st 

DCA 1993) (holding that detention of defendant until K-9 unit 

arrived, following traffic stop for defendant's possession of an 

open container of alcoholic beverage, was not justified where 

detention was based on defendant's presence in car “aimlessly” 
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circling high crime area and defendant's nervous behavior after 

the stop), Walker v. State, 846 So. 2d 643 (Fla. 2d DCA 

2003) (finding that a hand-to-hand transaction between two men in 

a high crime area did not rise to the level of establishing 

founded suspicion for a stop), Belsky v. State, 831 So.2d at 804 

(Fla. 4th DCA 2002) (finding that an “officer's observation of 

hand-to-hand movements between persons in an area known for 

narcotics transactions, without more, does not provide a founded 

suspicion of criminal activity”), and Waddell v. State, 652 So.2d 

917 (Fla. 4th DCA 1995)(holding that the observance of two 

unknown African–American males approaching a truck driven by a 

white male, without witnessing the exchange of drugs or money, 

did not amount to a reasonable suspicion).   

In the instant case, there was no reasonable suspicion that 

Mr. Cooper was engaged in criminal activity justifying further 

detention beyond the time necessary to issue a simple traffic 

citation. Summeral v. State, 777 So.2d 1060 (2d DCA 2001).  The 

traffic stop investigation in this case was not reasonably 

related in scope to the circumstances that justified the traffic 

stop.  The stop went beyond simply asking the driver for an 

operator's license, insurance and registration. See State v. 

Robinson, 756 So.2d 249 (Fla. 5th DCA 2000).  The stop further 

exceeded the time needed to perform a computer check to determine 

whether the vehicle involved in the stop was stolen and whether 

the driver has any outstanding warrants. See State v. Brooks, 662 

So.2d 440, 440-41 (Fla. 5th DCA 1995). 
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In addition to Ouellette’s lack of the requisite suspicion 

to request a K-9 officer, the stop was unreasonably prolonged 

beyond the time necessary to issue a simple citation.  This 

resulted in an illegal detention.  Thomas v. State, 614 So.2d 468 

(Fla.1993) and Cresswell v. State, 564 So.2d 480 (Fla.1990).  

“[I]t would be fair to conclude that [the officer’s] slow-moving 

approach to issuing the [citation] was calculated to give the K-9 

officer time to arrive, rather than to accomplish the task at 

hand.” State v. Anderson, 479 So.2d 816 (Fla. 4th DCA 1985).  See 

also, Joseph v. State and Francois v. State, 588 So2d 1014 (Fla. 

2d DCA 1991) (holding that the protracted time consumed by 

officers to issue one minor traffic citation was improper as, 

“the law is clear that the length of a traffic stop detention 

cannot exceed the time necessary to issue the citation.”)  

Ouellette did not deliver the seatbelt citation to Mr. Cooper 

until after he was arrested and booking was completed.  VI/R28.  

The facts surrounding the K-9’s alert in this case, when 

viewed through the lens of common sense, would not make a 

reasonably prudent person think that a search would reveal 

contraband or evidence of a crime.  See Florida v. Harris, 133 

S.Ct at 1058 (2013).  The order of the trial court did not 

indicate requisite findings in regard to the K-9’s 

trustworthiness. VI/R110.  Under the circumstances, questions 

were raised in testimony from Cooper and Starling regarding their 

layperson observations of the K-9’s odd behavior including the 
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multiple starts/restarts of the dog, the dog’s failure to follow 

officer directions and the lack of evidence that a dog had jumped 

upon the car.  VI/R85. Officer Elliott discussed her methods of 

beginning a search generally and further indicated that her dog 

had to urinate before beginning the search in this case.  VI/R61-

62.  She also reviewed briefly how she guides a dog’s nose and 

discussed the response of the K-9 in this case.  Id. 

After the K-9 made a partial lap around the car and had to 

be repeatedly called back to the car, Officer Elliott told the 

other officers that they could search. VI/R85. It cannot be 

disputed that the K-9 officer has more knowledge regarding the 

appropriate behavior upon which to testify, yet the trial court 

order did not discuss the contradicting testimony regarding the 

K-9’s behavior at the scene.  VI/R110. 

In Harris, the U.S. Supreme Court opined that questions 

regarding a K-9’s training, expertise and doubts of admissibility 

need be discussed at the trial court level, and facts/issues not 

discussed at hearing cannot thereafter be submitted during appeal 

for the first time.  133 S.Ct 1050 (2013) citing Rugendorf v. 

U.S., 376 U.S. 528, 534, 84 S.Ct. 825, 11 L.Ed.2d 887 (1964).  

Thus, Counsel for Mr. Cooper is bound to the record but requests 

this Honorable Court establish a “happy medium” between the U.S. 

and Florida Supreme Courts with regard to determining the 

reliability of K-9 sniff evidence (the new Harris standard shifts 

the burden from the State to provide proof of the reliability of 

a K-9 to the Defense to explore the lack of reliability.)  Id.  
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“In short, a probable-cause hearing focusing 
on a dog's alert … should allow the parties 
to make their best case, consistent with the 
usual rules of criminal procedure. And the 
court should then evaluate the proffered 
evidence to decide what all the circumstances 
demonstrate. If the State has produced proof 
from controlled settings that a dog performs 
reliably in detecting drugs, and the 
defendant has not contested that showing, 
then the court should find probable cause. 
If, in contrast, the defendant has challenged 
the State's case (by disputing the 
reliability of the dog overall or of a 
particular alert), then the court should 
weigh the competing evidence. In all events, 
the court should not prescribe, as the 
Florida Supreme Court did, an inflexible set 
of evidentiary requirements. The question—
similar to every inquiry into probable cause—
is whether all the facts surrounding a dog's 
alert, viewed through the lens of common 
sense, would make a reasonably prudent person 
think that a search would reveal contraband 
or evidence of a crime. A sniff is up to 
snuff when it meets that test.” 

 

Harris at 1058. 
 

In filing a motion to suppress, the defendant undertakes the 

burden of making an initial showing that the evidence at issue 

was obtained by the government as a result of a search or 

seizure.  Andress v. State, 351 So. 2d 350 (Fla. 4th DCA 1977).  

Then, the State has the burden to establish that the evidence 

sought to be suppressed was obtained lawfully. See State v. 

Setzler, 667 So. 2d 343 (Fla. 1st DCA 1995). 

Mr. Cooper requests this Court remand the matter back to the 

trial court to discuss the issues of K-9 reliability as it 

relates to his specific case because the State failed to meet its 
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burden of showing the K-9’s reliability  and the Defense should 

not be required to carry any burden under the circumstances.  

The lower court found that Mr. Cooper’s statements regarding 

ownership of the marijuana was illegal as it was predicated upon 

his illegally elicited pre-Miranda statement, therefore such 

suppression should extend to post-arrest evidence as well as the 

yielding evidence of cocaine was illegally obtained as well.  

McGowan v. State, 778 So.2d 354 (Fla. 2d DCA 2001). (determining 

that the defendant’s arrest was illegal so evidence discovered 

via search incident thereto was inadmissible).  This Honorable 

Court opined in McGowan that “the police would not have 

discovered the pipe but for McGowan's detention in the police 

cruiser following the illegal arrest, and there was no 

intervening event which dissipated the taint of the illegal 

arrest. Thus, the pipe was the fruit of an illegal arrest and 

must be suppressed.” Id. In Brown v. State, 636 So.2d 174, 175–76 

(Fla. 2d DCA 1994), this Honorable Court reversed an order 

denying the defendant's motion to suppress heroin found in the 

backseat of a police cruiser because the investigatory stop was 

illegal.  Furthermore, this Court extended the branch of the 

poisonous fruit tree to post-arrest charges of resisting the 

arrest that resulted from an illegality.  See also Jay v. State, 

731 So.2d 774 (Fla. 4th DCA 1999). 

The exclusionary rule is a deterrent sanction barring the 

prosecution from introducing evidence by way of a Fourth 

Amendment violation and prohibits the introduction of derivative 
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evidence acquired as an indirect result of the unlawful search.  

U.S. v. Noriega, 676 F.3d 125 (11th Circ. 2012).  The “fruit of 

the poisonous tree doctrine ‘forbids the use of evidence in court 

if it is the product or fruit of a search or seizure… carried out 

in violation of constitutional rights.”  Craig v. State ,510 

So.2d 857, 862 (Fla. 1987). “Evidence” includes statements 

obtained from a defendant, and such may be suppressed as “fruit” 

of illegal search. U.S. v. Slaughter, 708 F.3d 1208 (11th Circ. 

2013).  The exclusionary prohibition extends to both indirect and 

direct products of such invasions.  Wong Sun v. U.S., 371 U.S. 

471 (1963).   

In asking whether evidence falls within the general 

exclusionary bar against the use of fruits of an unlawful search, 

inquiry must focus on whether an admission came at the 

exploitation of that illegality or instead by means sufficiently 

distinguishable to be purged of primary taint.  U.S. v. Miller, 

666 F.2d 991 (5th Cir. 1982). As a general rule, “a confession 

obtained by ‘exploitation of an illegal arrest’ may not be used 

against a criminal defendant.”  Kaupp v. Texas, 538 U.S. at 627 

(quoting Brown v. Illinois, 422 U.S. 590, 603 (1975)). 

Here, the State failed to shoulder its heavy burden to show 

by “clear and convincing proof” that “an unequivocal break in the 

chain of illegality ... dissipate[d] the taint of the prior 

illegal police action”; Faulkner v. State, 834 So.2d 400 at 403 

(Fla. 2d DCA 2003); See also U.S. v. Bailey, 691 F.2d 1009 (11th 

Cir. 1982) (holding that, when evidence is seized after an 
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illegal arrest, it should be suppressed as the tainted product of 

an unlawful police action unless the prosecution carries its 

burden to show that the taint has been purged and the relevant 

inquiry becomes the extent to which the causal connection exists 

between the lawless police conduct and the evidence in question.) 

In this case, there exists no break in the causal connection 

to purge the primary taint so evidence obtained after the 

illegally-obtained admissions should be suppressed. See also 

Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 

(1979). 

Further, the State cannot utilize the inevitable discovery 

doctrine to justify that cocaine would have been discovered on 

Mr. Cooper’s person regardless of an unconstitutional act by law 

enforcement. See Nix v. Williams, 467 U.S. 431, 104 S.Ct. 2501, 

81 L.Ed.2d 377 (1984) (holding that “inevitable discovery” is an 

exception to the “fruit of the poisonous tree: doctrine.  The 

doctrine requires the state to establish, by a preponderance of 

the evidence, that law enforcement would have ultimately 

discovered evidence absent the illegality by “means of normal 

investigative measures that inevitably would have been set in 

motion as a matter of routine police procedure.”) 

Analysis in this regard should be similar to Tort Law “but 

for” causation; here, “but for” the illegal interrogation 

suppressed by the trial court, Mr. Cooper would not have been 

arrested nor consequently searched incident to that arrest. See 

McGowan v. State, 778 So.2d 354 (Fla. 2d DCA 2001) (holding that 
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“but for the defendant’s detention in the police cruiser,” 

contraband would not have been discovered by law enforcement).  

But for Mr. Cooper’s suppressed admission, the driver would have 

been deemed the presumptive possessor of illegal narcotics in the 

vehicle.  See Lewis v. State, 570 So.2d 346 (Fla.2d DCA 1990) 

(holding that defendant’s mere presence in the vehicle and his 

mere proximity to contraband is not sufficient to establish 

constructive possession). 

Other Courts have considered whether evidence under such 

circumstances could have been easily or lawfully obtained absent 

an illegal police action.  See State v. Griffith, 500 So.2d 240 

(Fla 3d DCA 1986). Clearly, cocaine would not have been 

discovered easily nor lawfully absent illegally obtained 

admissions from Mr. Cooper which led to his arrest and search 

incident thereto.   

Lastly, the state cannot argue the independent source 

doctrine, which would permit admission of evidence if the state 

could show that evidence was obtained by “means wholly 

independent of any constitutional violation.” Nix v. Williams, 

467 U.S. 431, 104 S.Ct. 2501, 81 L.Ed.2d 377 (1984).  This 

doctrine applies when evidence is discovered as a result of 

unlawful police activity but is also discovered independently 

through a lawful investigation that occurs either before or after 

the illegal activity, so long as the independent investigation is 

“untainted by the initial illegality.” See Murray v. U.S., 487 

U.S. 533, 537, 108 S.Ct. 2529, 101 L.Ed.2d 472 (1988).  This is 
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simply not the case in Mr. Cooper’s circumstances.  

 In the instant case, there would have been no reasonable 

means by which the State could have acquired evidence and 

succeeded in Mr. Cooper’s conviction of cocaine possession, 

absent unconstitutional police action leading to the search of 

his person, incident to an illegal arrest founded upon his pre-

Miranda statement.  Therefore, all evidence in this case should 

be considered fruits of the poisonous tree and suppressed for the 

aforementioned reasons. 
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CONCLUSION 

For the foregoing reasons, arguments, and authorities, Mr. 

Cooper respectfully requests this Honorable Court to reverse the 

judgment and sentence, and discharge Appellant. 
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