
STATE OF MINNESOTA

COUNTY OF RED LAKE

FILED
MAY 22 2010

COURT ADMINISTRATOR
RED LAKE COUNTY, MINNESOTA

IN DISTRICT COURT

NINTH JUDICIAL DISTRICT

Doe 457,

Plaintiff ORDER

Diocese of Crookston and
St. Mary's Mission Church a/Ua
St. Mary's Mission Church, Red Lake,

File No. 63-CV-17-267
Defendants.

The above-entitled matter came on for hearing before the undersigned Judge of

the District Court, on March 7,2018, at the Pennington County Courthouse, Thief River

Falls, Minnesota, upon motion by the Diocese of Crookston to dismiss certain causes of

action alleged by Plaintiff for failure to state a claim upon which relief can be granted.

Mr. Michael Finnegan and Ms. Trusha Patel Goffe, Attomeys at Law, St. Paul,

Minnesola, appeared on behalf of the Plaintiff.

Mr. Thomas Braun, Attorney at Law, Rochester, Minnesota, appeared on behalf

of Defendant, Diocese of Crookston.

Based upon all the files, records, and argument of counsel, the Court makes the

following:

ORDER

vs.

1. Doe 457's claims for statutory public nuisance and private nuisance are

DISMISSED.

2. The attached memorandum is incorporated herein.

Dated uis ?V4 dav of Mav, 2018.

K//'ú , lTlanlN-v'-
Kurt J
Judge of District Gourt



MEiIORANDUM

lntroduction

Doe 457 alleges that he was sexually assaulted by Father Patrick Sullivan, a

priest employed by the Diocese of Crookston (hereafter "Diocese") and St, Mary's

Mission Church (hereafter "St. Mary's"), (Amended Complaint, ![). Doe 457 alleges

claims against the Diocese for public nuisance under both common law and Minnesotia

statutory law, private nuisance, and claims against both the Diocese and St. Mary's for

vicarious liability, general negligence, negligent supervision, and negligent retention.

This case is now before the Court upon the Diocese's motion, pursuant to Minn.

R. Civ. P.12.02(e), to dismiss the claims of public and private nuisance and the claim of

general negligence for failure to state a claim upon which relief can be granted. When

considering a motion to dismiss for failure to state a claim upon which relief can be

granted, the Court must presume all facts alleged in the complaint to be true and

construe all reasonable inferences in favor of the nonmoving party. See Loftus v.

Henneoin Countv, 591 N,W,2d 514,516 (Minn. Ct. App, 1999); Bodah v. Lakeville

Motor Express, lnc., 663 N.W.2d 550, 553 (Minn. 2003).

Statement of Facts

Doe 457 alleges that when he was approximately l5 years old, Father Sullivan

engaged in unpermitted sexual contact with him. (!d., t|/). At the time of the alleged

sexual contact, Father Sullivan was a Roman Catholic priest employed by the Diocese

and St. Mary's. (!çL, tl4). Doe 457 alleges that the Diocese and St. Mary's placed

Father Sullivan in positions where Father Sullivan had access to and worked with

children. (1d., fl4). Doe 457 alleges that St. Mary's was under the direct authority,

control and province of the Diocese and the Diocese's bishop. (k!,, tl3). He claims that

the Diocese and St. Mary's knew or should have known that Father Sullivan was not fit

to work with children and posed a danger to them. (!¡!., 119). Doe 457 alleges that the

Diocese and St. Mary's never warned him or his family of the risk posed by Father

Sullivan. (g[., f21). He claims that the Ðiocese and St. Mary's had a duty to protect him

from the foreseeable risk of harm that Father Sullivan posed to children. (1d., 1116, 18),
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Doe 457 also alleges that he was raised to trust, revere and respect the Roman

Gatholic Church, that he was subject to the influence of the Diocese and Father

Sullivan, and that the culture of the Catholic Church created pressure on him not to

report Father Sullivan's abuse. (!d., 15, 8). Doe 457 does not, however, allege that he

was a member of St. Mary's, that he was a Catholic, or that he attended any activities at

St. Mary's. Doe 457 alleges that as a result of being sexually assaulted, he suffered

and will continue to suffer great pain of mind and body, severe and permanent

emotional distress, physical manifestations of emotional distress, embarrassment, loss

of self-esteem, humiliation, physical, personal and psychological injuries. {!ç!., !f33). He

claims that he was prevented and will continue to be prevented from performing normal

daily activities and obtaining the full enjoyment of life. (td-., tl33).

(a) Doe 457's Cause oÍ Actlon for Public Nulsance under Minn. Sfaf. S 609.74

The Diocese asks the Gourt to dismiss Doe 457's claim for public nuisance under

Minn. Stat. $ 609.74 on grounds that this statute can only be enforced by a prosecutor

acting on behalf of the State. Minn. Stat. S 609.74, which makes it a crime to maintain a

public nuisance, states:

Whoever by an act or failure to perform a legal duty intentionally does any of the
following is guilty of maintaining a public nuisance, which is a misdemeanor:

(1) Maintains or permits a condition which unreasonably annoys, injures or
endangers the safety, health, morals, comfort, or repose of any considerable
number of members of the public; or

(2) lnterferes with, obstructs, or renders dangerous for passage, any public
highway or right-of-way, or waters used by the public; or

(3) ls guilty of any other act or omission declared by law to be a public nuisance
and for which no sentence is specÍfTcally provided.

Doe 457 argues that the Diocese violated the plain language of this statute by

concealing from the public the sexual assaults committed by Father Sullivan ancl other

priests.
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Minn. Staf. g 609.74 is a criminal statute. The existence of a criminal statute,

which regulates the behavior of citizens, does not give another citizen the right to sue

for the statute's violation "unless the statute expressly or by clear implication so

provides." LarsonJ. Dunn, 460 N.W.2d 39, 47 (Minn, 1990). This principle has been

repeatedly underscored by the Minnesota Supreme Court. See BeckeJ v. Mayo

Foundation, 737 N.W.2d 200 (Minn. 2007) (court held that the Ghild Abuse Reporting

Act does not províde a cause of action against a mandatory reporter who fails to report

suspected child abuse¡; Graohic Communications Local 1B Health and Welfare Fund

(A). et al.. vs. CV_S Garemark Com.. et al, 850 N.W.2d 682 (Minn. 20141(court held that

Pharrnacy Act of 1988 does not allow for a private cause of action in favor of a

purchaser of generic drugs against a pharmacist or pharmacy)- Because the

enforcement of Minn. Stat, S 609.74 is solely within the province of the prosecuting

authority for the State of Minnesota, Doe 457 does not have standing to bring a cause

of action for its violation.

(b) Doe 15il's ClaÍm for Common Law Public Nuisance

The Diocese also seeks to dismiss Doe 457's claim for common law public

nuisance. The Restatement (Second) of Torts S 8218 (1979) defines a public nuisance

as "arì unreasonable interference with a right common to the general public." To prevail

on a common law clairn for public nuisance, a plaintiff must prove that the defendant

rnaintained a public nuisance and prove that the harm suffered by the plaintiff is

different in kind frorn lhe harm suffered by the general public. ld, S 821C.

Like his statutory public nuisance claim, Doe 457 alleges that the Diocese

maintained a public nuisance by conoealing from the public the sexual assaults

committed by Father Sullivan and other priests and allowing them to live freely in the

cornmunity. Doe 457 alleges that when he discovered this deception by the Diocese,

he experienced mental, emotional and physical distress because he was a victim of the

Diocese's deception. The Diocese argues that this allegation does not support a public

nuisance claim because Doe 457 cannot prove that he had proof that the public had a

legal right to information about Father Sullivan and the Diocese's other priests or prove

that the harm he suffered is different in kind from that suffered by the general public.
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The Diocese claims that its conduct in concealing information about the danger

posed by Father Sullivan and other priests does not implicate a right held by the public.

Typically, darnages to a protected right or interest caused by a public nuisance involve

harm to a person's business or real property interests. See Robinson v. Westman, 224

Minn. 105,29 N.W.2d 1 (1947); Hanson v. Hall, 202 Minn. 381, 279 N.W. 227 (19381. A

public nuisance, however, can include conduct or activities harmfulto the public's health

or safety. Exarnples of such conduct include the keeping of diseased animals,

maintaining a pond that breeds malarial mosquitoes, keeping a house of prostitution, or

storing explosives within a city. Restatement (Second) of Torts S 8218(2Xa) cmt. a.

Doe 457's allegation that the Diocese kept information from the public about the

danger posed by Father Sullivan and other priests implicates public safety. As noted by

Judge John B. VanDeNorth, Jr. in Doe I v. Arc..hdiocese of St. Paul and Minneapolis. et

al., (62-CV-13.4075), "[F]ailing to disclose information about an accused priest is akin to

and conceivably more offensive and dangerous than other acts that have been

considered public nuisances." (Order Denying Summary Judgment, September 2,

20141. Doe 457's allegations are sufficíent to show that the Diocese may have

maintained a public nuisance.

But, this does not end the Court's analysis. As previously stated, Doe 457 must

also prove that the harm he suffered from the alleged nuisance is different in kind from

the harm suffered by the general public. Doe 457 maintains that the mental and

emotional anguish and physical distress that he suffered when he found out about the

deception by the Diocese is different in kind from the harm suffered by the general

public because the deception resulted in his sexual assault.

While a private person can recover damages for a public nuisance, those

damages must be for a harm that is "different in kind" from that suffered by the general

public. Here, Doe 457's sexual assault makes his harm different in kind from the harm

suffered by the general public. lt is that harm for which he is entitled to damages.

When a person suffers physical injury, it would be unreasonable to deny him the right to

sue for damages or to sue to enjoin the public nuisance. See Anderson v. W.R.

Gravson. Co., 628 F.Supp. 1219 (Dist. Ct. Mass. 1986) (plaintiff could maintain a claim

for public nuisance after he became ill from groundwater contamination). Doe 457,
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lherefore, can maintain a public nuisance claim for the damages he suffered from the

alleged sexualassault by Father Sullivan and sue to enioin the alleged nuisance.

Doe 457, however, does not have a claim for emotional harm and physical

distress that is premised upon his discovery of the Diocese's alleged deception, This

harm, while perhaps different in degree from the harm suffered by the general public, ls

not different in kind from the harm suffered by the public and impacted by the Diocese's

concealrnent. ln both instances, the emotional harm and mential distress was caused

by knowledge that the Diocese would not take neoessary steps to protect children from

priests that posed a dangerto them.

(c) Doe 457's Claim for Private Nuisance under Minn. $faf. S 561,01

The Diocese also contends that Doe 457 does not have a private nuisance action

under Minn. Stat. $ 561.01 (20f 0) because private nuisance claims only apply to harm

to a real properg interest. Minn. Stat. $ 561.01 (2016) allows a person to bring a

damage action for a private nuisance and states:

Anything which is injurious to health, or indecent or offensive to the senses, or an
obstruction to the free use of property, so as to interfere with the cornfortable
enjoyment of life or property, is a nuisance. An action may be brought by any
person whose property is injuriously affected or whose personal enjoyment is
lessened by the nuisance, and by the judgment the nuisance may be enjoined or
abated, as wellas damages recovered.

Doe 457 argues that the Diocese's failure to disclose the danger posed by Father

Sullivan and other priests qualifies as a private nuisance within the broad language of

this statute.

The Minnesota Supreme Court, in Anderson v. Slate Department of Natural

Resourqf;s, 693 N.W.2d 181 (Minn. 2005), held that a party seeking damages or

abatement of a private nuisance must prove damage to a real property interests. ln

Andereon, the plaintiff brought claims of trespass, nuisance, common law negligence,

and negligence per se aga¡nst the defendants after they sprayed a grove of trees with

pesticide that resulted in plaintiffs bees being killed. The court, in affirming the dismissal

of plaintiffs claim, emphasized that a private nuisance is limited to harm to real property
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interests and that the beekeepers lacked the requisite property interest to maintain a

claim. ld. at 192.

ln this case, Doe 457 does not allege damage to a real property interest, His

complaint only alleges psychological harm and the physical manifestations from this

harm. This is fatalto his private nuisance claim and requires its dismissal.

(d) Doe 157's Claim for General Negligence

The Diocese asks the Court to dismiss Doe 457's general negligence claim on

grounds that such a claim cannot be brought against an employer for injuries caused by

one of its employees. lt argues that the only viable claims against an employer under

these circumstances are for negligent hiring, retention, or supervision of the employee.

Does 457 argues that his general negl¡gence claim is víable because it is independent

of the employment relationship between Father Sullivan and the Diocese.

Doe 457's general negligence claim is based upon the Diocese and St. Mary's

failure to protect him from Father Sullivan. Doe 457 alleges that the Diocese owed him

a duty of care because:

(1) A special relationship existed between Father Sullivan and the Diocese;

(2) The Diocese's own actions or misfeasance in placing Father Sullivan at St,

Mary's created a foreseeable risk of hann;

(3) A dangerous condition existed on church property that created a foreseeable

risk of harm to children;

(4) A fiduciary relationship existed between him and the Diocese.

The Diocese argues that M.tv. Maqnuson, 531 N.W.zd 849 (Minn. App. 1995),

bars Doe 457's general negligence claim, In Maqnuson, victims who were allegedly

sexually abused as children by a church pastor sued the pastor for battery and the

church for negligence. Following a verdict for the plaintiff, the church appealed. The

Court of Appeals rernanded the case for a new trial on grounds that the trial court erred

in submitting the case to the jury on a single instruction of failure to use reasonable

care, The Court stated that the jury should have been instructed on the specific duties

owed by the employer under the more particular, employment-related claims of
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negl¡gent supervis¡on, negl¡gent retention, and negligent hiring of the employee. ld. at

856.

Doe 457 argues that Maonuson does not stand for the proposition that all general

negligence claims against an employer for injuries caused by an employee are baned.

He argues that a general negligence ctaim may be brought if it is separate from and

independent of the employment relationship. Doe 457 also argues that Sry dealt

only with the adequacy of the jury instructions concerning the duty of care that the

church owed to the plaintiffs and should not be relied upon in deciding whether he has

failed to state a claim upon which relief can be granted.

Generally, a third party does not have a duty to protect another from harm,

unless a special relationship exists between the parties. .Q,omasalq. v. Rolland, 787

N.W.2d 662, 668 (Minn. Gt. App. 2010). Doe 457 argues that he has a negligence

claim based upon a landowne/s duty to warn entrants of a dangerous condition on its

premises. He contends that Father Sullivan was a "dangerous condition' and that the

Diocese had a duty to warn entrants to its premises of the danger he posed to children.

The Diocese argues that a landowner's duty to warn of a dangerous condition is limited

to physical defects in the premises. This Court could find no case law extending a

landowner's duty to warn of anything beyond the actual physical condition of its

premises. To impose a duty upon a landowner to warn others about people on its

property when no special retationship exists would expand the duty of care beyond that

currently recognized in Minnesota,

Doe 457 also argues that he has a general negligence claim because the

Diocese's own condust or misfeasanoe created a foreseeable risk of injury to children.

Specifically, the Diocese knew about Father Sullivan's past sexual behavior and still

placed hirn at St. Mary's where he would have access to children. The Court, however,

does not see how this conduct is independent of the Diocese's employment relationship

with Father Sutlivan and its duty to exercise reasonable care in supervising and

retaining him. Doe 457's general negligence claim based upon the Diocese's own

misfeasance is subsumed by the employment-based negligence claims alleged against

the Diocese,
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At the hearing on the Diocese's motion to dismiss, Doe 457 conceded that it did

not have a general negligence claim based upon a special relationship. Therefore, the

only general negligence cla¡m that appears viable to the Couft is Doe 457's claim hat a

fiduciary relationship existed between him and the Diocese. Doe 457 alleges that

because of this fiduciary relationship, the Diocese owed a duty to properly supervise

him, provide a reasonably safe environment for him, and protect hirn from Father

Sullivan.

The Court agrees with Doe 457 that a general negligence claim against an

employer is viable if it is differentiated from an employment-based negligence claim. Al

least one published case has allowed a general negligence claim to be brought against

an employer for injuries caused by an employee. ln Poe YZ v. Shattuck-St. -Marv's

School, 214 F. Supp. 3d 763 (D. Minn. 2016), students sued a private boarding school

alleging that they were sexually abused by a former teacher at the school. Plaintiffs

alleged both employment-based negligence claims against the school and a general

negligence claim. The court refused to dismiss the general negligence claim, ruling that

the school had a loco parentis relationship with the students. 214 F. Supp. 3d at 782.

The court differentiated this claim from an employment-related negligence claim

because it stemmed from the parental relationship between the school and the ptaintiffs

and not from the employer-employee relationship that the school had with the teacher.

Given the early stage of these proceedings, Doe 457 has alleged a valid cause of

action for general negligence based upon a fiduciary relationship and should be given

an opportunlty to support it with facts to establish that a fiduciary relationship existed

with the Diocese and to distinguish the duty of care owed under this relationship from

the duty of care existing as a result of the Diocese's emptoyment of Father Sullivan.

Goncluslon

Doe 457 does not have standing to maintain a statutory public nuisance claim

against the Diocese þecause such claims can only be brought by a pubtic prosecutor.

Similarly, Doe 457 does not have standing to bring a claim for private nuisance against
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the Dlocese because such ctaims are limited to those involving harm to real property

Doe 457's claims for statutory public nuisance and private nuisance are dismissed.

KJM
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