February 11, 2019
Hon. Johnny Isakson, Chairman
Hon. Christopher A. Coons, Vice Chairman
Senate Select Committee on Ethics
220 Hart Building
United States Senate
Washington, DC 20510
Re: Senator Kirsten Gillibrand Fundraising with Official House Video Footage
Dear Senators Isakson and Coons:
The Foundation for Accountability and Civic Trust (FACT) is a nonprofit organization
dedicated to promoting accountability, ethics, and transparency in government and civic arenas.
We achieve this mission by hanging a lantern over public officials who put their own interests
over the interests of the public good.
We request the Senate Select Committee on Ethics immediately investigate Senator
Kirsten Gillibrand for violating Senate Ethics rules. On February 5th, 2019, Senator Gillibrand
posted a political fundraising tweet requesting readers “chip in $5 so we can put an end to this”
using a video of her on the House floor during the State of the Union address.1 Presumably
Senator Gillibrand is aware of her ethics violation because she later removed the tweet after
raising funds in violation of ethics rules, all of which should be returned.
“Title 31 of the United States Code, section 1301(a) states that ‘appropriations shall be
applied only to the objects for which the appropriations were made except as otherwise provided
by law.’” Senate Ethics Manual, at 139. Applying this federal law, Senate ethics rules prohibit
Senators from abusing taxpayer-funded resources for political purposes.2 One example of a
taxpayer-funded resources is “any tape duplication of radio or television coverage” of Senate
proceedings. Senate Manual, at 131 (“The use of any tape duplication of radio or television
coverage of the proceedings of the Senate for political campaign purposes is strictly prohibited.”)
1
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“Senate resources may only be used for official purposes. See 31 U.S.C. § 1301(a).
No official resources (e.g., Senate space, equipment, staff time) may be used to conduct
campaign activities. In addition, several criminal statutes impose restrictions on campaign
activities by Members . . .” U.S. S. Select Comm. on Ethics, Campaign Activity Quick Reference
(Nov. 2018), https://www.ethics.senate.gov/public/index.cfm/files/serve?File_id=4c8580064560-4a1b-9ed5-8a8d4434221f.
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(quoting Standing Orders of the Senate at 69 sec. 6). Likewise, the House ethics rules prohibit
Members from using official resources, including photographs and video of House floor
proceedings, for campaign or political purposes. House Ethics Manual, at 128 (prohibiting the
use of “[b]roadcast coverage and recordings of the House floor proceedings”); House Rule
V(2)(c)(1) (A Member is also specifically prohibited from using House floor “recordings” for
“any partisan political campaign purpose.”).3
In this case, Senator Gillibrand used an official resource, i.e. official House video footage
of a joint session of the United States Congress, for political fundraising purposes. The ethics
rules recognize floor proceedings are official actions and video coverage are official resources,
which may not be used for political purposes. This is a straightforward violation: Senate Ethics
Rules prohibit Senators from solicitating campaign contributions using official taxpayer-funded
resources, regardless of whether it is House or Senate video footage.
Furthermore, the Senate Ethics Committee has jurisdiction to investigate and penalize
this type of violation. The Senate Ethics Committee “may discipline a Member for any
misconduct, including conduct or activity which does not directly relate to official duties,4 when
such conduct unfavorably reflects on the institution as a whole.”5 Not only does the use of
taxpayer funded resources for political purposes violate federal law and Senate Ethics rules, but
the use of video explicitly in violation of the House Ethics rules reflects unfavorably on the
Senate. Additionally, an underlying purpose of the ethics rules is to prevent Members from
behaving in a manner not based upon merit but simply for political purposes, i.e. campaign
fundraising.
For the reasons set forth above, The Senate Select Committee on Ethics should enforce
the prohibition against political fundraising. Senator Gillibrand must be held accountable for this
violation.
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Even if the House floor footage was posted by a third-party, it would be a violation to repost it.
Derivative use of House floor photographs and video is prohibited. Report of the Comm. on
Ethics, In re Lujan, Aug. 1, 2017, at 12 (“Members may not re-use an image of floor proceedings
published by a third-party, if the Member could not use that image in the first instance.”) (citing
Memorandum from the Committee to all Members, ‘‘Campaign Activity Guidance,’’ Aug. 15,
2014, at 16).
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Official business and campaign fundraising are explicitly distinguished in the Ethics Manual.
See Senate Ethics Manual, at 141 (The Senate Ethics Manual explains that “[w]hile some
legitimate representative duties, such as services and communications to constituents, might
yield some political benefits, they are generally distinguishable from those activities typically
understood by congressional rule, statute, and practice to be political ‘campaign’ activities, such
as the solicitation of political contributions.”)
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Senate Ethics Manual, at 13.
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Respectfully submitted,

Kendra Arnold
Executive Director, Foundation for Accountability & Civic Trust
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