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The Case of Mukhtar Mai  

 

A. Background   

 

 a. Who is Mukhtar Mai?   

 

Mukhtar Mai [hereinafter referred to as Mai] is the founder of the Mukhtar Mai Women’s 

Welfare Organization to help support and educate Pakistani women and girls, and is an 

outspoken advocate for women’s rights. Before June 22, 2002, however, she was not a leading 

women’s rights advocate, but an illiterate, divorcee living in the rural village of Meerwala, in the 

southern Punjab region of Pakistan.      

 

On June 22, 2002, Mai’s 12-year-old brother, Shakoor, was accused of having illicit 

sexual relations with Salma, a 20-year-old girl, member of the local Mastoi tribe. As a result, 

Shakoor was taken by several members of the clan and held against his will. A Panchayat (tribal 

council) was held that same day to resolve the dispute and it was decided that Mai would marry 

Salma’s brother, Abdul Khaliq, in exchange for the release of her brother. Ultimately, these 

terms were not agreed upon, but it was communicated to Mai that if she came to the Panchayat 

and asked for forgiveness for her brother, he would be pardoned. Upon her arrival, Mai was 

forcibly taken to a nearby hut and gang raped as a form of honor revenge, upon the orders of the 

Panchayat.  

 

After almost 10 years and multiple trials, on April 21, 2011, the Supreme Court of 

Pakistan acquitted all but one of the accused.      

 

 b. The state of violence against women in Pakistan  

 

Pakistan ratified the Convention on the Elimination of all forms of Discrimination 

Against Women [Convention] in 1996, subject to the provisions of its Constitution.
1
 However, 

according to a 2007 report submitted by the National Commission for Justice and Peace
2
 and the 

Democratic Commission for Human Development,
3
 “Pakistan has not adopted any legal 

framework for translating the [Convention’s] provisions to its domestic laws.”
4
 This is evidenced 

in part by the continuing presence of discriminatory laws against women, including remaining 

controversy over provisions in the Offense of Zina (Enforcement of Hudood) Ordinance of 

                                                      
1
 The National Commission for Justice and Peace and the Democratic Commission for Human Development, 

Discrimination Lingers on . . . A Report on the Compliance of CEDAW in Pakistan, Feb. 15, 2007, at 7, available at 

http://www.iwraw-ap.org/resources/pdf/Pakistan%20SR%20(NCJP).pdf.  
2
 The National Commission for Justice and Peace was formed in 1985 by the Pakistan Catholic Bishops’ 

Conference. It advocates for human rights in Pakistan through legal aid and human rights education.  

http://www.ncjppk.org/.    
3
 The Democratic Commission for Human Development was founded in 1994 and is a non-governmental, non-profit 

based around the principles of participatory human development and socioeconomic justice in Pakistan.   

http://www.dchd.org.pk/.   
4
 The National Commission for Justice and Peace and the Democratic Commission for Human Development, supra 

note 1. 
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1979,
5
 the 1984 Law of Evidence,

6
 and the Qisas and Diyat Ordinance of 1990.

7
 The inability of 

the State to adequately and effectively implement the provisions of the Convention was 

evidenced in 1999, when the Pakistani Senate rejected a resolution to condemn honor killings.
8
  

It can also be evidenced by the statistics of violence against women in Pakistan, such as the 

4,153 cases reported of women honor killings from 2001-2004.
9
 

 

In 2004, Pakistan’s Government implemented the Criminal Law (Amendment) Act which 

recognized and imposed punishments for honor crimes
10

 and in 2006 implemented the Protection 

of Women (Criminal Laws Amendment) Act which addressed honor killings and gender 

discrimination in the Hudood Ordinances.
11

 However, according to the Human Rights 

Commission of Pakistan’s 2009 Annual Report, more than 640 women were killed in the name 

of honor.
12

 In 2010, the Federal Shariat Court of Pakistan declared several of the provisions in 

the 2006 Act unconstitutional and sought to reinstate provisions of the Hudood Ordinances such 

as the requirement that “women who have been raped . . . produce four witnesses to support 

[their] testimony – and the reestablishment of the right of police to arrest women on a charge of 

adultery on the basis of their report of rape.”
13

 While the Court has no legal authority to overturn 

the provisions of the 2006 Act, the decision itself is an example of the ongoing discrimination 

against women at high levels of governance – an important factor when analyzing the continued 

violence against women in Pakistan.    

 

                                                      
5
 A set of penal laws that blatantly discriminated against women, which included an ordinance dealing with “rape, 

adultery, prostitution, and abduction crimes which in its application make no distinction between adultery and rape.”  

The National Commission for Justice and Peace and the Democratic Commission for Human Development, supra 

note 1, at 11. 
6
 Law that includes a provision that the value of a woman’s court testimony is half that of a man’s.  Id.     

7
 “Qisas means causing similar damage to the offender as punishment”; “Diyat is compensation in cash or kind paid 

by the offender if victim or heirs agree to accept.”  Id. at 12. 
8
 See Zaffer Abbas, Pakistan Fails to Condemn ‘Honour’ Killings, BBC ONLINE, Aug. 3, 1999, 

http://news.bbc.co.uk/2/hi/south_asia/410422.stm.  
9
 The National Commission for Justice and Peace and the Democratic Commission for Human Development, supra 

note 1, at 21. 
10

 Criminal Law (Amendment) Act 2004, available at http://webapps01.un.org/vawdatabase/uploads/Pakistan%20-

%20Criminal%20Law%20(Amendment)%20Act%202004.pdf.  
11

 Protection of Women (Criminal Laws Amendment) Act 2006, available at 

http://www.pakistani.org/pakistan/legislation/2006/wpb.html. The Act did not repeal the Hudood Ordinances; it 

inter alia, “remove[d] the offence of rape from the Hudood Ordinances and . . . returned it to the Pakistan Penal 

Code . . . thus preventing complaints of rape from being converted into charges of unlawful sexual intercourse.” The 

International Crisis Group, Reforming the Judiciary in Pakistan, Asia Report No. 160, at 11, Oct. 16, 2008, available 

at http://www.scribd.com/doc/70923231/8/C-WOMEN-AND-THE-HUDOOD-ORDINANCES.      
12

 The Human Rights Commission of Pakistan, State of Human Rights in 2009, Feb. 2010, at 10, available at 

http://www.hrcp-web.org/pdf/Annual%20Report%202009.pdf. The Human Rights Commission of Pakistan is an 

independent, voluntary, non-political, non-profit making, non-governmental organization that works for human 

rights and democratic development in Pakistan, http://www.hrcp-web.org/aboutus.html.   
13

 Pakistan: Sharia Court Launches Major Challenge to Protection of Women Act, Asian Human Rights 

Commission, Dec. 23, 2010, available at http://www.humanrights.asia/news/ahrc-news/AHRC-STM-268-2010.  
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Another reason for the continuation of honor crimes is the remaining presence of Qisas 

and Diyat Law
14

 which sanctions the traditional dispute resolution practices of Panchayats.
15

  

This law makes any and all offenses against the body of a person compoundable by allowing 

compromises between the victims’ families and the perpetrators through retribution or 

compensation.
16

 These types of compromises have traditionally been attributed to Panchayat 

systems, which still enjoy a wide range of acceptability throughout Pakistan, especially in the 

more rural areas.
17

 For example, in 2002, a Pakistani news magazine reported that “a large 

section of the population is wedded to th[e] custom that upholds the surrendering of women to a 

rival party to settle a dispute.”
18

 According to the Human Rights Commission of Pakistan, “[t]he 

speed with which the Jirga
19

 system is expanding makes the need for strengthening the justice 

system all the more pressing.”
20

      

 

B. Chronology of Events  

 

 a. The rape of Mukhtar Mai    

 

On June 22, 2002, Mai’s brother Abdul Shakoor, on the suspicion that he had illicit 

relations with a Mastoi woman named Salma, was abducted by three Mastoi men, sodomized in 

a sugarcane field, and taken to the residence of Abdul Khaliq, Salma’s brother.
21

 A Panchayat 

was convened that same day and a decision was made that Shakoor would marry Salma and Mai 

would marry Khaliq in order to settle the dispute.
22

 These terms were not agreed upon however 

and soon thereafter several of those present from Mai’s tribe left the Panchayat.
23

 It was then 

conveyed to Mai that if she was to come to the Panchayat and ask for her brother’s forgiveness, 

he would be pardoned.
24

 When Mai arrived at the Panchayat where, according to Mai, there were 

                                                      
14

 Qisas and Diyat Ordinance 1990, available at 

http://webapps01.un.org/vawdatabase/searchDetail.action?measureId=18083&baseHREF=country&baseHREFId=9

97.    
15

 A Panchayat is an informal adjudicative body that operates at a village, clan, or tribal level and is exclusively 

male. Hannah Irfan, Honor Related Violence Against Women in Pakistan, Prepared for World Justice Forum, 

Vienna, July 2-5, 2008, at 21, http://www.lexisnexis.com/documents/pdf/20080924043437_large.pdf.     
16

 Qisas and Diyat Ordinance, available at 

http://webapps01.un.org/vawdatabase/searchDetail.action?measureId=18083&baseHREF=country&baseHREFId=9

97.    
17

 I.A. Rehman, Dark Justice, NEWSLINE, Aug. 14, 2002, available at www.newslinemagazine.com/2002/08/dark-

justice.   
18

 Id.    
19

 Used synonymously here with Panchayats.   
20

 Human Rights Commission of Pakistan, State of Human Rights in 2001, Mar. 2002, at 101, available at 

http://www.hrcp-web.org/pdf/Archives%20Reports/AR2001.pdf.      
21

 In the Supreme Court of Pakistan, Criminal Appeals No. 163 to 171 and S.M. Case No.5/2005, at 77, available at 

http://www.pakistanlaw.net/wp-content/uploads/2011/06/Mukhtar-Mai-case.pdf. 
22

 Id. at 2. 
23

 Id. at 2-3. 
24

 Id. at 3. 
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200-250 people present, she was forcibly taken to a nearby hut by Khaliq and three others
25

 and 

gang raped.
26

 An hour later she was released and appeared, half-naked, in front of the villagers.
27

     

 

 b. Court proceedings  

 

On June 30, 2002, Mai and members of her family went to the Jatoi police station to file 

charges against those responsible for her rape.
28

 As a result, 14 men were arrested and charged 

under various provisions of the Anti-Terrorism Act of 1997, and the Offense of Zina 

(Enforcement of Hadood) Ordinance of 1979.
29

 Four of the 14 accused were charged with the 

rape of Mai and the remaining ten were charged with sanctioning the rape as members of the 

Panchayat.
30

     

 

In July 2002, Pakistan’s Chief Justice publicly condemned the rape and the Punjab 

Governor ordered an inquiry into the Panchayat’s actions on the day in question, the rape, and 

possible police corruption.
31

 The special bench of the Supreme Court also rebuked police 

multiple times for negligence in their investigation.
32

 The Government of Pakistan awarded Mai 

500,000 rupees (approximately 8,300 U.S. dollars) in compensation prior to the start of the 

trial.
33

 

 

The trial began in an anti-terrorism court in July of 2002.
34

 On August 31, 2002, the court 

sentenced six men to death; four were sentenced for rape, two for being involved in the 

Panchayat, and eight were released.
35

 The State and Mai filed separate appeals in the Multan 

bench of the Lahore High Court.
36

 On March 3, 2005, the Lahore High Court reversed the 

court’s judgment on the basis of “insufficient evidence” and “faulty investigations.”
37

 The High 

Court acquitted five of the six men and released them.
38

   

 

                                                      
25

 Allah Ditta, Muhammad Fayyaz, Ghulam Fareed.   
26

 In the Supreme Court of Pakistan, Criminal Appeals No. 163 to 171 and S.M. Case No.5/2005, at 24, 50, available 

at http://www.pakistanlaw.net/wp-content/uploads/2011/06/Mukhtar-Mai-case.pdf. 
27

 Id. at 3. 
28

 Id. at 2. 
29

 Id. at 2. 
30

 Id. at 50. 
31

 Amnesty International, Pakistan: The Tribal Justice System, ASA 33/024/2002, July 31, 2002.   
32

 Id.     
33

  Id.; Nicholas D. Kristof, Sentenced to be Raped, THE NEW YORK TIMES, Sept. 29, 2004, available at 

http://www.nytimes.com/2004/09/29/opinion/29kris.html.    
34

 Pakistan: The Tribal Justice System, supra note 31.  
35

 In the Supreme Court of Pakistan, Criminal Appeals No. 163 to 171 and S.M. Case No.5/2005, at 50-53, available 

at http://www.pakistanlaw.net/wp-content/uploads/2011/06/Mukhtar-Mai-case.pdf. 
36

 Id. at 6. 
37

 Urooj Zia, Anatomy of a gang rape, JINNAH INSTITUTE, http://www.jinnah-institute.org/issues/288-anatomy-of-a-

gang-rape.  
38

 In the Supreme Court of Pakistan, Criminal Appeals No. 163 to 171 and S.M. Case No.5/2005, at 51, available at 

http://www.pakistanlaw.net/wp-content/uploads/2011/06/Mukhtar-Mai-case.pdf. 
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Mai filed an appeal in the Supreme Court of Pakistan, but on April 21, 2011, the Court 

upheld the Lahore High Court decision, arguing that the accused enjoyed a “triple presumption 

of innocence.”
39

 The Supreme Court also questioned Mai’s ability to identify her rapists (given 

that the incident occurred at night),
40

 the weight of her testimony,
41

 and the eight day delay in 

reporting the incident to the police.
42

 The Court refused to attach accomplice liability to other 

members of the council or any members of the crowd of 200-250 people which the Court’s own 

record admits were present when the incident took place.
43

 The decision cited lack of evidence as 

the reason for upholding the acquittals.
44

 Mai has filed a petition for review.
45

       

 

C. International standard of States’ obligations in responding to violence against women:  

Due diligence to prevent, investigate, prosecute, and compensate  

 

The international standard regarding a State’s obligations when dealing with violence 

against women is one of due diligence to prevent, investigate, prosecute, and compensate for 

these crimes.
46

 In 2006, the Special Rapporteur on Violence Against Women, its causes and 

consequences [Special Rapporteur] stated that this standard of due diligence is a universal one, 

as well as a rule of customary international law.
47

 

 

 a. Prevention  

 

The first obligation of a State in complying with the due diligence standard is to prevent 

violence against women. The Convention on the Elimination of all forms of Discrimination 

Against Women [Convention] addresses this obligation of prevention by obliging its Parties: 

 

[t]o modify the social and cultural patterns of conduct of men and 

women, with a view to achieving the elimination of prejudices and 

customary and all other practices which are based on the idea of 

                                                      
39

 Id. at 24. This was due to the previous acquittals of all but one of the accused in the Lahore High Court and the 

fact that it was dark when Mai was raped and therefore she could not have seen the faces of her attackers. Id. 
40

 Id. 
41

 Id. at 70. 
42

 Id. at 6. 
43

 Id. at 24. 
44

 Id. at 6. 
45

 Press Conference, Muktaran Mai’s Case Verdict, April 2011, (April 26, 2011), available at 

http://war.org.pk/publications/press_con_1.pdf. 
46

 Committee on the Elimination of Discrimination Against Women, General Recommendation 19 (11
th

 session, 

1992); Declaration on the Elimination of Violence Against Women, art. 4(c), U.N. Doc. A/RES/48/104 (Dec. 20, 

1993); United Nations Commission on Human Rights Res. 1994/45: Question of integrating the rights of women 

into the human rights mechanisms of the United Nations and the elimination of violence against women (Mar. 4, 

1994); Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic 

Violence, art. 5, Apr. 7, 2011, Europ. T.S. No.210.   
47

 Special Rapporteur on Violence Against Women, its causes and consequences, The Due Diligence Standard as a 

Tool for the Elimination of Violence Against Women, ¶ 29, U.N. Doc. E/CN.4/2006/61 (Jan. 20, 2006) (prepared by 

Yakin Ertürk), available at www.unhcr.org/refworld/docid/45377afb0.html.  
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the inferiority or the superiority of either of the sexes or on 

stereotyped roles for men and women.
48

   

 

Former Special Rapporteur Radhika Coomaraswamy has developed certain criteria for 

determining whether a State has complied with its obligation of due diligence, one of which is to 

determine whether the State has implemented measures to raise awareness and modify 

discriminatory policies with the aim of preventing acts of violence against women.
49

 The Council 

of Europe’s Convention on Preventing and Combating Violence Against Women and Domestic 

Violence [Council of Europe’s Convention] addresses the prevention of violence against women 

by promoting “changes in the social and cultural patterns of behavior of women and men with a 

view of eradicating prejudices, customs, and traditions and all other practices which are based on 

the idea of the inferiority of women . . . .”
50

   

 

According to a 2011 report by the Special Rapporteur, “[t]he most common first step to 

prevent acts of violence against women . . . is the enactment of legislation.”
51

 In the case of 

Vertido v. Philippines, however, the Committee on the Elimination of Discrimination Against 

Women [Committee] emphasized that States Parties to the Convention have an obligation to 

“take appropriate measures . . . to modify or abolish not only existing laws and regulations, but 

also customs and practices that constitute discrimination against women.”
52

 Amnesty 

International has reported that the responsibility of States to prevent violence against women “‘is 

not limited to legislation or criminalization’ but encompasses a whole range of approaches  

including training of state personnel, education, ‘demystifying domestic violence’ and other 

measures . . . [that] the state is obliged to adopt and apply with due diligence.”
53

   

  

                                                      
48

 Convention on the Elimination of all forms of Discrimination Against Women, art. 5(a), Dec. 18, 1979, 1249 

U.N.T.S. 13.   
49

 Special Rapporteur on Violence against Women, its causes and consequences, Integration of the Human Rights of 

Women and the Gender Perspective: Violence Against Women: Violence against women in the family, ¶ 25, U.N. 

Doc. E/CN.4/1999/68 (Mar. 10, 1999) (prepared by Radhika Coomaraswamy). 
50

 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence, 

Chapter III, art. 12, Apr. 2, 2011, Europ. T.S. No.210.   
51

 Report of the Special Rapporteur on Violence Against Women, its causes and consequences,¶ 53, U.N. Doc. 

A/66/215 (Aug. 1, 2011) (prepared by Rashida Manjoo).     
52

 Vertido v. Philippines, Committee on the Elimination of Discrimination against Women, ¶ 8.4, U.N. Doc. 

CEDAW/C/46/D/18/2008 (Sept. 1, 2010), citing to the Convention on the Elimination of all forms of Discrimination 

Against Women, art. 2(f), Dec. 18, 1979, 1249 U.N.T.S. 13.          
53

 Amnesty International, Pakistan: Violence Against Women in the Name of Honour, ASA 33/017/1999, Sept. 21, 

1999, available at http://www.amnesty.org/en/library/info/ASA33/017/1999/en; citing to Special Rapporteur on 

Violence Against Women, its causes and consequences, Further Promotion and Encouragement of Human Rights 

and Fundamental Freedoms, Including the Question of the Programme and Methods of Work of the Commission 

Alternative Approaches and Ways and Means within the United Nations System for Improving the Effective 

Enjoyment of Human Rights and Fundamental Freedoms, U.N. Doc. E/CN.4/1996/53 (Feb. 5, 1996) (prepared by 

Radhika Coomaraswamy), available at http://wfrt.net/humanrts/commission/thematic52/53-wom.htm.  
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 b. Investigation 

 

A State’s second obligation under the due diligence standard is to properly and 

effectively investigate crimes involving violence against women. The Council of Europe’s 

Convention states that Parties shall ensure that investigations into violence against women are 

effective and “carried out without undue delay while taking into consideration the rights of the 

victim during all stages of the criminal proceedings.”
54

   

 

In M.C. v. Bulgaria, the European Court of Human Rights [ECHR] held that the Republic 

of Bulgaria had breached its obligation to properly investigate the applicant’s rape.
55

 The Court 

found that “the failure of the authorities in the applicant’s case to investigate sufficiently the 

surrounding circumstances was the result of their putting undue emphasis on ‘direct’ proof of 

rape. Their approach in the particular case was restrictive, practically elevating ‘resistance’ to the 

status of [a] defining element of the offence.”
56

 In Aydin v. Turkey, the ECHR also found that 

the State had failed to conduct a proper investigation because of its failure to seek out eye 

witnesses to the rape and torture of the applicant.
57

 The Court agreed with the applicant that there 

was an “absence of an independent and rigorous investigation and prosecution policy,” a 

“prevalence of intimidation of complainants . . . and the lack of profession standards for taking 

medical evidence.”
58

   

 

 c. Prosecution 

 

The third obligation of a State regarding violence against women is to fairly and 

effectively prosecute those who commit these crimes. According to Coomaraswamy, another 

criteria in determining whether a State has complied with its obligation of due diligence is the 

number of cases prosecuted involving violence against women and the types of judgments 

handed down in these cases.
59

 Similar to its requirements for States’ due diligence in 

investigations, the Council of Europe’s Convention states that Parties shall ensure effective 

prosecution “without undue delay while taking into consideration the rights of the victim during 

all stages of the criminal proceedings.”
60

 

 

                                                      
54

 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence, 

supra note 50, at Chapter VI, art. 49.     
55

 See M.C. v. Bulgaria, App. No. 39272/98, Eur. Ct. H.R. (2003). 
56

 Id. ¶ 182.   
57

 See Aydin v. Turkey, No. 23178/94, Eur. Ct. H.R. (1997).   
58

 Id. ¶ 94. 
59

 Integration of the Human Rights of Women and the Gender Perspective: Violence Against Women: Violence 

against women in the family, supra note 49, ¶ 25.  
60

 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence, 

supra note 50, Chapter VI, art. 49.   
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In her 2011 Report, the Special Rapporteur emphasized the importance of prosecution in 

cases involving violence against women: 

 

Low levels of prosecution of crimes against women reinforce the 

belief among victims that there is no systematic and guaranteed 

judicial response to violence against women and that there might 

be no punishment for their abusers. This results in underreporting, 

further minimization and invisibility of these crimes, and the 

reinforcement of the continuum of violence affecting women.
61

 

 

The Committee has also made it clear that an accused can be prosecuted to the full extent of the 

law and a State can still be found to have violated its obligations under the Convention.
62

 

 

In the case of Vertido v. Philippines, the applicant alleged that she suffered 

“revictimization by the State party after she was raped”; first, by the acquittal of the accused 

which “violated her right to non-discrimination” and second, by the failure to “ensure that 

women are protected against discrimination by public authorities including the judiciary.”
63

 In its 

analysis of the court’s decision, the Committee stressed that,  

 

stereotyping affects women’s right to a fair and just trial and that 

the judiciary must take caution not to create inflexible standards of 

what women or girls should be or what they should have done 

when confronted with a situation of rape based merely on 

preconceived notions of what defines a rape victim or a victim of 

gender-based violence, in general.
64

 

 

           The Committee went on to say that “the compliance of the State party’s due diligence 

obligation to banish gender stereotypes . . . needs to be assessed in the light of the level of 

gender sensitivity applied in the judicial handling of the author’s case.”
65

 In the end, the 

Committee held that the State had failed to fulfil its due diligence obligations in large part 

due to the gender stereotyping and misconceptions present in the court’s decision.
66

 

 

         Other examples of gender stereotyping by judiciary in cases involving violence against 

women that have been addressed by the ECHR, the Committee, and to a certain extent 

                                                      
61

 Report of the Special Rapporteur on Violence Against Women, its causes and consequences, supra note 51, ¶ 63.     
62

 Fatma Yildirim v. Austria, Committee on the Elimination of Discrimination Against Women, ¶ 12.1.6, U.N. Doc. 

Communication No. 6/2005, CEDAW/C/39/D/6/2005 (2007).   
63

 Vertido v. Philippines, Committee on the Elimination of Discrimination Against Women, ¶ 3.1, U.N. Doc. 

CEDAW/C/46/D/18/2008 (2010).     
64

 Id. ¶ 8.4. 
65

 Id.  
66

 Id. ¶ 8.6, 8.9. 
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international criminal courts include, inter alia, the necessity of evidence of resistance in rape 

cases, assumptions stemming from delays in the reporting of violence, and the lack of weight 

given to a victim’s testimony.     

 

i. Evidence of Resistance  

 

          One gender stereotype regarding violence against women is that there must be physical 

evidence of the victim’s attempt to resist in order to prove that a rape occurred. In M.C. v. 

Bulgaria, the ECHR concluded that evidence that the victim physically resisted in order to 

prove rape is not present in statutes of European countries or in international criminal law.
67

 

In Vertido v. Philippines, the Committee stressed that “there should be no assumption in law 

or in practice that a woman gives her consent because she has not physically resisted the 

unwanted sexual conduct, regardless of whether the perpetrator threatened to use or used 

physical violence.”
68

   

 

    ii. Delays in Reporting  

 

Another gender stereotype is that a delay in reporting cases of violence suggests evidence 

that is detrimental to the victim’s case. In Aydin v. Turkey, the Government of Turkey “insisted 

that the applicant’s delay in lodging a complaint with the public prosecutor had resulted in a 

missed opportunity to obtain medical evidence confirming or refuting the veracity of her 

account.”
69

 While the ECHR admitted that the delay in reporting did prevent the gathering of 

certain medical evidence, this was not determinative of finding in favor of the State; in fact, the 

ECHR decided that the State had violated its obligations to properly investigate and prosecute 

the torture and rape of the victim, regardless of the delay in reporting.
70

 As mentioned 

previously, the Committee has also been clear that gender stereotyping used to punish victims 

has no place in court decisions, including opinions by the judiciary on “what [is] expected from a 

rational and ‘ideal victim’ or what the judge consider[s] to be the rational and ideal response of a 

woman in a rape situation . . . .”
71

  

 

   iii. Testimony of Victim  

 

A third gender stereotype involving violence against women is the lack of importance 

placed on the victim’s testimony. International law gives enormous weight to a victim’s 

testimony, especially a victim of sexual violence, as evidenced by the rules of procedure and 

                                                      
67

 M.C. v. Bulgaria, App. No. 39272/98, Eur. Ct. H.R. 157, 163 (2003). 
68

 Vertido v. Philippines, Committee on the Elimination of Discrimination Against Women, ¶ 8.5, U.N. Doc. 

CEDAW/C/46/D/18/2008 (2010).     
69

 Aydin v. Turkey, No. 23178/94, Eur. Ct. H.R. 95 (1997). 
70
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71
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evidence of international criminal tribunals. Both the International Criminal Tribunal for the 

former Yugoslavia and the International Criminal Tribunal for Rwanda state in their Rules of 

Procedure and Evidence that no corroboration is needed for the testimony of a victim of sexual 

assault and the International Criminal Court’s Rules of Procedure and Evidence state that no 

corroboration is required to prove any crime within the Court’s jurisdiction, “in particular, 

crimes of sexual violence.”
72

    

 

In the case of Korellis v. Cyprus, the ECHR, in determining that the applicant, who had 

been accused of rape, had received a fair trial, gave “special weight to the fact that the conviction 

of the applicant was mainly based on the oral testimony of the complainant, who was described 

by the [Court] as ‘completely credible.’”
73

   

 

 d. Compensation 

 

According to the Special Rapporteur, “most human rights and humanitarian law treaties 

provide for a right to a remedy,” including the Convention.
74

 She emphasizes that the “measures 

of redress need to link individual reparation and structural transformation” which “subvert, 

instead of reinforce, pre-existing patterns of . . . gender hierarchies, systemic marginalization, 

and structural inequalities . . . .”
75

   

 

States have an obligation to provide this compensation, even if it is not the State itself 

that is directly responsible for the violence. In the case of Opuz v. Turkey, the ECHR held that 

the State was required to pay the victim damages due to the anguish and distress she suffered 

from the continual violence against her by her husband and the failure of the authorities in 

deterring the violence and providing effective measures of prevention.
76

 The Special Rapporteur 

has stated that, “in the context of norms recently established by the international community, a 

State that does not act against crimes of violence against women is as guilty as the perpetrators.”
 

77
      

 

                                                      
72

 The International Criminal Tribunal for the former Yugoslavia Rules of Procedure and Evidence, 96(i) (1994); the 

International Criminal Tribunal for Rwanda Rules of Procedure and Evidence, 96(i) (1995); the International 

Criminal Court Rules of Procedure and Evidence, 63(4) (2002) (emphasis added). 
73
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74
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75

 Id. ¶ 71.    
76
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77

 Special Rapporteur on violence against women, its causes and consequences, Alternative Approaches and Way 

and Means within the United Nations for Improving the Effective Enjoyment of Human Rights and Fundamental 

Freedoms, ¶ 72, U.N. Doc. E/CN.4/1995/42 (Nov. 22, 1994) (prepared by Radhika Coomaraswamy). 
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D. Analysis of the actions of Pakistan in regard to its obligation of due diligence in the case 

of Mukhtar Mai  

 

By analyzing each component of the international standard of due diligence, it is evident 

that Pakistan has breached its duty to prevent, investigate, prosecute, and compensate in the case 

of Mukhtar Mai.   

 

 a. Failure to prevent the Panchayat sanctioned rape of Mukhtar Mai   

 

According to Amnesty International, a human rights organization, in the area of 

prevention of violence against women,  

 

[t]he government of Pakistan has not only failed to educate the 

public in general and women in particular about rights and 

freedoms laid down in the constitution and state law, it has also 

failed to remove widespread misperceptions that Islam sanctions 

crimes of honour . . . [and] has taken no measures to correct the 

widespread gender bias of law enforcement personnel and to 

provide adequate gender sensitization training to all staff likely to 

deal with complaints by or about women.
78

 

 

In recent years, Pakistan’s Government has implemented the Criminal Law (Amendment) 

Act of 2004
79

 which recognized and imposed punishments for honor crimes and in 2006 

implemented the Protection of Women (Criminal Laws Amendment) Act
80

 which also addressed 

honor killings and gender discrimination.   

 

This legislation concerning women’s rights has largely proven to be ineffective, in part 

due to the existence of legislation, such as the Qisas and Diyat Ordinance of 1990, which permits 

perpetrators to win their freedom at any time if they are able to come to a compromise with the 

victim’s family through retribution or compensation.
81

 This legislation allows for the 

continuation of traditional parallel alternative dispute resolution systems such as Panchayats.  

According to human rights organizations within Pakistan, the Government has “failed to legislate 

or introduce policy reforms to the tribal and caste system and social norms that undermine the 

status of women.”
82

     

 

                                                      
78

 Amnesty International, Pakistan: Violence Against Women in the Name of Honour, ASA 33/017/1999, Sept. 21, 

1999, available at http://www.amnesty.org/en/library/info/ASA33/017/1999/en.  
79

 Criminal Law (Amendment) Act 2004, supra note 10.   
80
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81

 Qisas and Diyat Ordinance 1990.   
82

 The National Commission for Justice and Peace and the Democratic Commission for Human Development, supra 

note 1, at 20. 
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The 1973 Constitution of Pakistan states that no court shall have jurisdiction unless it is 

authorized by the Constitution or under other law
83

, but it is unclear what, if any, steps have been 

taken by the Government to abolish the Panchayats. Nowhere is this better illustrated than in the 

case of Mukhtar Mai. There is no question that a Panchayat took place to determine what was to 

be done in regard to Mai’s brother Shakoor.
84

 When the Panchayat’s decision of marrying off 

Mai to Abdul Khaliq was rejected, Mai was told that if she came to the Panchayat and asked for 

forgiveness for her brother, he would be freed as per Baloch custom.
85

 The gang rape of Mai 

upon her arrival was the result of a form of retributive justice, sanctioned by a traditional, 

exclusively male, judicial council that not only allows for but orders the bartering and rape of 

women to settle disputes.   

While the Pakistani Government has passed certain legislation regarding these councils, 

including recently passing the Prevention of Anti-Women Practices Bill in 2011, legislation 

alone is not sufficient to fulfill the due diligence standard. Pakistan has failed not only to 

effectively implement this legislation, but also to promote changes and modifications to 

eliminate traditional customs and practices, such as Panchayats, which result in violence against 

women. As a result, the women of Pakistan, such as Mai, are not effectively protected against 

honor crimes and gender-based violence.           

 

b. Failure to fairly and effectively investigate the circumstances of Mukhtar Mai’s 

rape 

 

The Supreme Court of Pakistan stated that its decision to acquit all but one of the accused 

was because the prosecution’s evidence was not “confidence inspiring.”
86

 There is no doubt that 

the eight days between the rape and Mai’s reporting of it to the police made medical and DNA 

evidence extremely difficult to obtain (although it was reported that evidence of two semen 

stains was found during a medical evaluation performed after the crime which the Supreme 

Court failed to mention in its decision).
87

   

 

However, there were other concerns regarding the investigation of Mai’s case other than 

the lack of medical evidence. The dissenting judge in the Supreme Court’s decision, Justice 

Nasirul Mulk, questioned the evidence presented from the investigation conducted, due to the 

disparity of the tribes involved.
88

 Justice Mulk stated that,  

 
                                                      
83
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85
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86
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87

 Urooj Zia, Anatomy of a gang-rape, JINNAH INSTITUTE, http://www.jinnah-institute.org/issues/288-anatomy-of-a-

gang-rape.  
88

 In the Supreme Court of Pakistan, Criminal Appeals No. 163 to 171 and S.M. Case No.5/2005, at 65, available at 

http://www.pakistanlaw.net/wp-content/uploads/2011/06/Mukhtar-Mai-case.pdf. 



13Pakistan’s Failure to Protect Women From Violence:                        Human Rights Foundation 

The Case of Mukhtar Mai  

 

[i]n order to examine and appreciate the prosecution evidence in its 

proper perspective one has to keep in mind the disparity levels of 

the social status of the complainant and the accused party and the 

influence of the latter.  The accused belonged to influential Mastoi 

Tribe and the complainant to a humble family of Gujjars.
89

   

 

In his dissenting opinion, Justice Mulk referenced a news report by journalist Nadeem 

Saeed, who had visited the police station where the accused was being held and where “[h]e 

observed that Faiz Mastoi [the head of the Mastoi Tribe] was being treated by the officer in 

charge of the police station as a special guest and was trying to help out the accused by giving a 

different twist to the incident.”
90

 There were also complaints reported regarding negligence and 

corruption by the police during the investigation.
91

 Mai herself has stated that the police failed to 

record her own statements correctly.
92

 According to Amnesty International, “[g]iven the wide 

local participation [the presence of hundreds of local residents], it must be assumed that local 

police . . . were aware of the event as it unfolded, if not directly present during the incident.  

However, they did nothing to stop it and to protect the victim.”
93

 Mai also revealed that Federal 

Minister for Defense Production Sardar Abdul Qayyum Jatoi pressured her to drop the rape 

charges against the accused
94

 which is evidence that those in positions of authority had great 

influence over the investigation and prosecution of Mai’s case.    

 

c. Failure to fairly and unbiasedly prosecute those responsible for Mukhtar Mai’s 

rape   

 

Ten years after the rape took place, the Supreme Court of Pakistan acquitted all but one 

of the accused in Mai’s case. In a press conference given after the verdict in April of 2011, Sarah 

Zaman, Director of War Against Rape,
95

 stated that the outcome of Mai’s case was “typical in a 

long list of rape cases tried under Pakistan’s criminal justice system.”
96

 In an annex to her 

statements, Zaman provided a list of legal and procedural flaws in the Pakistani system that 

“make outcomes such as that in Mai’s case an inevitable reality for most rape cases in 

Pakistan.”
97

 These included the emphasis put on the past sexual history of the victim and the 
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prompt reporting of the crime, extreme police bias and poor forensics, and the lack of weight 

given to the victim’s testimony without corroborating medical evidence.
98

 The effects of these 

policies can be seen in the conviction rates of cases involving rape; from 2003-2009, there were 

only convictions in three percent of rape cases in Karachi.
99

   

 

Justice Mulk brought up many of these same issues in his dissenting opinion, questioning 

the emphasis the Court placed on Mai’s delay in reporting the rape, the lack of fresh injuries to 

her person, and the insufficient weight given to Mai’s testimony due to a lack of medical 

evidence.
100

 

 

 i. The lack of fresh injuries to Mai’s person  

  

Citing to both Pakistan and Indian case law, Justice Mulk stated that the lack of physical 

marks of violation on the body of the victim does not signify that a rape did not occur.
101

 These 

cases, along with precedence from ECHR and the Committee referenced previously, make it 

clear that the absence of fresh marks or injuries on Mai’s body
102

 are not evidence that a rape did 

not take place. Nevertheless, the Court repeatedly shared its opinion that it is normal and usual 

for a rape victim to struggle and sustain injuries during the course of a rape and used the lack of 

fresh injuries on Mai’s body as decisive evidence that Mai was not raped in the manner in which 

she had described.      

 

 ii. Mai’s eight day delay in reporting the rape  

 

Justice Mulk also addressed the great significance that the Court placed on Mai’s eight 

day delay in reporting the gang rape.
103

 He stated that rape victims in Pakistan are not “free 

agents” (they require permission or approval from the men in their families or communities) and 

hence,  

 

[i]t follows that it is quite normal that crimes of rape are not 

reported promptly. The devastating effects of rape on the victim 

and her family itself furnish explanation for delay in its reporting. 

Delay per se would not cast any reflection on the truthfulness of 

the allegations made in the report.
104
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In Mai’s case, the Court based much of its decision to acquit all but one of the accused on 

Mai’s decision to wait eight days to report the rape and alleged that this delay was not 

“sufficiently and plausibly explained.”
105

 The Court stated that it did not understand Mai’s 

hesitation in reporting the rape because the fear of stigmatization that goes along with rape 

would not be the same for an older, divorcee such as Mai as it would for an unmarried virgin of 

younger age and hence found that this delay was evidence detrimental to Mai’s case.
106

 This is 

exactly the kind of stereotyping that international human rights law has emphasized should not 

be present in decisions by the judiciary.     

   

 iii. Lack of corroboration for Mai’s testimony  

 

Finally, Justice Mulk alleged that “due weight was not given to the testimony of the 

complainant, the victim of the crime and mainstay of the prosecution case. Her testimony 

provided foundation . . . .”
107

 He also pointed out that the “question as to whether in the absence 

of corroboration, conviction on a charge of rape can be based on the sole testimony of the 

victim” has been answered by “a number of judgments where the Courts in Pakistan as well as in 

India [held] that no corroboration was required.”
108

   

 

The Court based much of its decision on its determination that Mai had no corroboration 

for her testimony and that her testimony alone was not enough to convict the accused
109

 which 

goes against not only Pakistani case law, but international law precedent as well.  Along with the 

fact that due weight was not given to Mai’s testimony as the victim of the rape, there was also 

confusion regarding witness testimony that affected the Court’s decision.
110

 According to Justice 

Mulk, there were in fact witnesses to support Mai’s testimony.
111

 However, while the Supreme 

Court acknowledged these witnesses at one point in its decision,
112

 it still concluded that Mai had 

no corroboration for her testimony because no one had “seen” the rape.
113

    

 

 The lack of convictions in rape cases in Pakistan along with the assumptions and gender 

stereotypes that pervade the Court’s decision demonstrate the failure of Pakistan to properly 

prosecute those accused of Mai’s rape.                 
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 d. Failure to adequately compensate Mukhtar Mai  

 

As of today, after almost ten years of trials and constant threats to her life and the safety 

of her family, the Government of Pakistan has awarded Mai a total of 500,000 rupees 

(approximately 8,300 U.S. dollars) in damages, as compensation for being gang raped.
114

 

Considering the heinous nature of the crime of rape and the long suffering endured by Mai, the 

money award by Pakistan’s judiciary is insufficient and fails to meet the standard of adequate 

compensation under international law. 

 

E. Conclusion  

 

In June of 2002, Mukhtar Mai was the victim of a gang rape, sanctioned by a local tribal 

council in retribution for acts allegedly committed by her brother. Almost ten years later, the 

Supreme Court of Pakistan acquitted all but one of the accused.  Ms. Mai has filed a petition for 

review of the decision.       

 

In the case of Mukhtar Mai, the Government of Pakistan has violated the international 

standard of due diligence owed by States to prevent, investigate, and prosecute crimes of 

violence against women as well as compensate the victims of such crimes. This standard is set 

out in the Declaration on the Elimination of Violence Against Women, the Council of Europe’s 

Convention on Preventing and Combating Violence Against Women and Domestic Violence, 

and the general recommendations of the Committee on the Elimination of Discrimination 

Against Women. 

 

Pakistan has breached its duty of due diligence by failing to protect Mukhtar Mai from 

sanctioned violence by the Panchayat, failing to effectively and fairly investigate Mai’s case, 

failing to properly and unbiasedly prosecute those responsible, and failing to sufficiently 

compensate Mai for the violence perpetrated against her. 

 

For her part, Mai has not let this failure of due diligence by her country stop her from, as 

she has put it, “turning oppression into opportunity.” Since 2003, she has led the Mukhtar Mai 

Women’s Welfare Organization, a defender of women’s rights and education in Pakistan. Along 

with advocacy and awareness campaigns, Mai’s organization also provides legal aid and shelter 

to survivors of violence. With this organization, along with her school for girls, she sets an 
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example for her government as to the due diligence necessary to prevent the violence that she 

herself experienced.   

 


