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A. THE UNIVERSAL STANDARD: PROHIBITION AGAINST ANY ADVOCACY OF 

NATIONAL, RACIAL, OR RELIGIOUS HATRED THAT CONSTITUTES INCITEMENT 
TO DISCRIMINATION, HOSTILITY, OR VIOLENCE 

 
Under article 20(2) of the International Covenant on Civil and 

Political Rights (ICCPR),1 “any advocacy of national, racial or religious hatred 
that constitutes incitement to discrimination, hostility or violence shall be 
prohibited by law” (hereinafter, “incitement prohibition”). According to the 
Human Rights Committee (HRC) this prohibition is “fully compatible with 
the right of freedom of expression as contained in Article 19, the exercise of 
which carries with it special duties and responsibilities.” For it to become 
effective, “there ought to be a law making it clear that … advocacy as 
described [is] contrary to public policy and providing for an appropriate 
sanction in case of violation.”2 

According to HRC case law, “… restrictions on expression which may 
fall within the scope of Article 20 must also be permissible under Article 19, 
paragraph 3, which lays down requirements for determining whether 
restrictions on expression are permissible.” 3  Under this provision, “[a]ny 
restriction on the right to freedom of expression must cumulatively meet the 
following conditions: it must be provided by law; it must address one of the 
aims set out in paragraph 3 (a) and (b) of article 19; and it must be necessary to 
achieve a legitimate purpose.”4 
 
A.i Three-prong test to determine the validity of measures implementing the incitement 
prohibition in Article 20 of the International Covenant on Civil and Political Rights 

 
Any restriction of freedom of expression implementing the Article 20 

incitement prohibition requires compliance with the three-prong test set 
forth in Article 19(3):5 

9.4. Any restriction on the right to freedom of expression must 
cumulatively meet the following conditions: it must be provided by 
law, it must address one of the aims set out in paragraph 3 (a) and (b) 

																																																													
* This working paper includes research carried out during the preparation of the following works by the 
Human Rights Foundation Center for Law and Democracy: (1) Media Crackdown in Kazakhstan: The 
cases of Vzglyad, Respublika, Stan TV, and K-plyus, and (2) Amicus Curiae Brief submitted by the 
Human Rights Foundation on the case of Granier et al. (Radio Caracas Television) v. Venezuela. 
Available at: 
 http://humanrightsfoundation.org/programs/hrf-programs/legal-reports 
1 See ICCPR. Art. 20(2) (Any advocacy of national, racial or religious hatred that constitutes incitement 
to discrimination, hostility or violence shall be prohibited by law).  
2 See HRC, General Comment No. 11: Prohibition of propaganda for war and inciting national, racial or 
religious hatred (Art. 20). 29 July 1983, available at http://www.ccprcentre.org/iccpr-and-hr-
committee/general-comments/  
3 See HRC, Communication No. 736/1997. Ross v. Canada. Views adopted on 18 October 2000. ¶ 10.6, 
available at http://www.bayefsky.com/pdf/165_canada736.pdf  
4 See HRC, Communication No. 550/1993. Faurisson v. France. Views adopted on 8 November 1996. ¶ 
9.4, available at http://www.bayefsky.com/pdf/128_francevws55058.pdf 
5 Id.  
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of article 19 [respect of the rights and reputation of others; 
protection of national security or of public order, or of public health 
or morals], and must be necessary to achieve a legitimate purpose.  
HRC’s General Comment 346 breaks down the elements of the three-

prong test that must be met in order to impose exceptional restrictions to 
freedom of expression:7 

22. Paragraph 3 [of Article 19] lays down specific conditions and it is 
only subject to these conditions that restrictions may be imposed: the 
restrictions must be “provided by law”; they may only be imposed for 
one of the grounds set out in subparagraphs (a) and (b) of paragraph 3; 
and they must conform to the strict tests of necessity and 
proportionality. 8  Restrictions are not allowed on grounds not 
specified in paragraph 3, even if such grounds would justify 
restrictions to other rights protected in the Covenant. Restrictions 
must be applied only for those purposes for which they were 
prescribed and must be directly related to the specific need on which 
they are predicated.9 
[…]   
25. For the purposes of paragraph 3, a norm, to be characterized as a 
“law”, must be formulated with sufficient precision to enable an 
individual to regulate his or her conduct accordingly10 and it must be 
made accessible to the public. A law may not confer unfettered 
discretion for the restriction of freedom of expression on those 
charged with its execution.11 Laws must provide sufficient guidance to 
those charged with their execution to enable them to ascertain what 
sorts of expression are properly restricted and what sorts are not. 

 […] 
34. Restrictions must not be overbroad. The Committee observed in 
general comment No. 27 that “restrictive measures must conform to 
the principle of proportionality; they must be appropriate to achieve 
their protective function; they must be the least intrusive instrument 
amongst those which might achieve their protective function; they 
must be proportionate to the interest to be protected… The principle 
of proportionality has to be respected not only in the law that frames 
the restrictions but also by the administrative and judicial authorities 
in applying the law.”12 The principle of proportionality must also take 
account of the form of expression at issue as well as the means of its 
dissemination. For instance, the value placed by the Covenant upon 

																																																													
6 See CDH, General Comment No. 34, ¶ 22, 25, 34, 35, available at  
http://ccprcentre.org/doc/ICCPR/General%20Comments/CCPR-C-GC-34.pdf 
7 Author’s Note: Original footnotes in General Comment No. 34 are included in excerpts from this 
document. 
8 See HRC, Communication No. 1022/2001. Velichkin v. Belarus. Views adopted on October 20, 2005. ¶ 
7.3, available at http://www.bayefsky.com/pdf/belarus_t5_iccpr_1022_2001.pdf (Last retrieved on July 30, 
2013).  
9 See HRC, General Comment No. 22: The right to freedom of thought, conscience and religion (Art. 
18). 30 July 1983. ¶ 8, available at http://www.ccprcentre.org/iccpr-and-hr-committee/general-comments/ 
(Last retrieved on July 30, 2013).    
10 See HRC, Communication No. 578/1994. de Groot v. The Netherlands. Views adopted on 14 July 1995. ¶ 
4.6, available at http://www.bayefsky.com/pdf/150_netherlandsdec578.pdf (Last retrieved on July 30, 
2013).   
11 See HRC, General Comment No. 27: Freedom of movement (Art.12). 2 November 1999. ¶ 13, available 
at http://www.ccprcentre.org/iccpr-and-hr-committee/general-comments/ (Last retrieved on July 30, 
2013).     
12 Id,  ¶ 14 and 15.  
See also HRC, Communication No. 1128/2002. Marques v. Angola. Views adopted on 29 March 2005. ¶ 
6.8, available at http://www.bayefsky.com/pdf/angola_t5_iccpr_1128_2002.pdf (Last retrieved on July 30, 
2013).    
See HRC, Communication No. 1157/2003. Coleman v. Australia. Views adopted on 17 July 2006. ¶  7.3, 
available at http://www.bayefsky.com/pdf/australia_t5_iccpr_1157_2003.pdf (Last retrieved on July 30, 
2013). 
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uninhibited expression is particularly high in the circumstances of 
public debate in a democratic society concerning figures in the public 
and political domain.13 
35. When a State party invokes a legitimate ground for restriction of 
freedom of expression, it must demonstrate in specific and 
individualized fashion the precise nature of the threat, and the 
necessity and proportionality of the specific action taken, in 
particular by establishing a direct and immediate connection between 
the expression and the threat.14 
The Office of the United Nations High Commissioner for Human 

Rights has detailed the three-prong test for incitement prohibition more 
specifically:15  

Article 20 of the ICCPR requires a high threshold because, as a 
matter of fundamental principle, limitation of speech must remain an 
exception. Such a threshold needs to be read in consonance with 
Article 19 of the ICCPR. Indeed the three-part test for restrictions 
(legality, proportionality and necessity) also applies to incitement 
cases, i.e. such restrictions must be provided by law, be narrowly 
defined to serve a legitimate interest, and be necessary in a 
democratic society to protect that interest. This implies, among 
other things, that restrictions: are clearly and narrowly defined and 
respond to a pressing social need; are the least intrusive measures 
available; are not overly broad, in that they do not restrict speech in a 
wide or untargeted way; and are proportionate in the sense that the 
benefit to the protected interest outweighs the harm to freedom of 
expression, including in respect to the sanctions they authorize. 

  
B. THE INTER-AMERICAN STANDARD: PROHIBITION AGAINST ANY 

PROPAGANDA FOR WAR AND ANY ADVOCACY OF NATIONAL, RACIAL, OR 
RELIGIOUS HATRED THAT CONSTITUTE INCITEMENTS TO LAWLESS VIOLENCE 

OR TO ANY OTHER SIMILAR ACTION 
 

According to Article 13(5) of the American Convention on Human 
Rights (ACHR), “any propaganda for war and any advocacy of national, racial, 
or religious hatred that constitute incitements to lawless violence or to any 
other similar action against any person or group of persons on any grounds 
including those of race, color, religion, language, or national origin shall be 
considered as offenses punishable by law.” The Inter-American Court has 
ruled that “article 13(2) of the American Convention provides for the 
possibility of establishing restrictions on freedom of expression where it 
states that abusive exercise of the right to freedom of expression shall be 
subject to subsequent imposition of liability.” 16  In order to determine 
subsequent liabilities, three requirements must be met: “1) the restrictions 
must be previously established by law; 2) they must be intended to ensure the 
																																																													
13 See HRC, Communication No. 1180/2003. Bodrozic v. Serbia and Montenegro. Views adopted on 31 
October 2005. ¶ 7.2, available at http://www.bayefsky.com/pdf/serbia_t5_iccpr_1180_2003.pdf (Last 
retrieved on July 30, 2013). 
14 See HRC, Communication No. 926/2000. Shin v. Republic of Korea. Decision adopted on 19 March 
2004. ¶ 7.2 and 7.3, available at http://www.bayefsky.com/html/rokorea_t5_iccpr_926_2000.php (Last 
retrieved on July 30, 2013). 
15 See Rabat Plan of Action on the prohibition of advocacy of national, racial or religious hatred that 
constitutes incitement to discrimination, hostility or violence. Conclusions and recommendations 
emanating from the four regional expert workshops organized by the Office of the United Nations 
High Commissioner for Human Rights (OHCHR), in 2011, and adopted by experts in Rabat, Morocco 
on 5 October 2012, paragraph 18, available at 
http://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf 
16 See I/A Court H.R., Case of Herrera Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations 
and Costs. Judgment of July 2, 2004. Series C No. 107, ¶ 120. 
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rights or reputation of others or to protect national security, public order, or 
public health or morals; and 3) they must be necessary in a democratic 
society.” 17 

In this sense, given that “paragraph 5 [hate speech and incitement to 
commit a crime] makes no similar exception to paragraph 2, […] it follows 
that hate speech is governed by paragraph 2’s imposition of subsequent 
liability. […] Hate speech should be regulated like the other areas of 
expression provided for in paragraph 2.”18 
 
B.i Three-prong test to determine the validity of measures implementing Article 13(5) of 

the American Convention on Human Rights 
 

Any restriction of freedom of expression implementing the Article 
13(5) of the ACHR requires compliance with the three-prong test set forth in 
Article 13(2) of the same instrument. About this three-prong test, the Inter-
American Court has ruled:19 

In relation to the requirements with which a restriction in this regard 
should comply, first, they must have been established by law[20] to 
ensure that they are not at the discretion of public authorities. Such 
laws[21] should be enacted “for reasons of general interest[22] and in 
accordance with the purpose for which such restrictions have been 
established.”[23]  
Second, the restriction established by law should respond to a 
purpose allowed by the American Convention. In this respect, 
Article 13(2) of the Convention permits imposing the restrictions 
necessary to ensure “respect for the rights or reputations of others” 
or “the protection of national security, public order, or public health 
or morals.”[24] 

																																																													
17 Id. 
18 See Inter-American Commission on Human Rights. Annual Report Of The Special Rapporteur For 
Freedom Of Expression 2004. Chapter VII: Hate Speech And The American Convention On Human 
Rights, ¶ 38. 
19 I/A Court H.R., Case of Claude Reyes et al. v. Chile. Merits, Reparations and Costs. Judgment of 
September 19, 2006. Series C No. 151, ¶ 89 to 91. 
20 See I/A Court H.R., Case of Palamara Iribarne v. Chile. Merits, Reparations and Costs. Judgment of 
November 22, 2005. Series C No. 135, ¶ 79. In this case, the Court expressed that: “The grounds for 
imposing subsequent liability must be expressly, previously and strictly limited by law.” 
21 See I/A Court H.R., The Word “Laws” in Article 30 of the American Convention on Human Rights. 
Advisory Opinion OC-6/86 of May 9, 1986. Series A No. 6, Court’s opinion: “That the word ‘laws’ in 
Article 30 of the Convention means a general legal norm tied to the general welfare, passed by 
democratically elected legislative bodies established by the Constitution, and formulated according to 
the procedures set forth by the constitutions of the States Parties for that purpose.” See also ¶ 26: 
“From that perspective, one cannot interpret the word ‘laws,’ used in Article 30, as a synonym for just 
any legal norm, since that would be tantamount to admitting that fundamental rights can be restricted 
at the sole discretion of governmental authorities with no other formal limitation than that such 
restrictions be set out in provisions of a general nature.”  
22 Id. ¶ 29: “The requirement that the laws be enacted for reasons of general interest means they must 
have been adopted for the ‘general welfare’.” See also I/A Court H.R., Compulsory Membership in an 
Association Prescribed by Law for the Practice of Journalism (Arts. 13 and 29 American Convention on 
Human Rights). Advisory Opinion OC-5/85 of November 13, 1985. Series A No. 5, ¶ 66: “It is possible to 
understand the concept of general welfare as referring to the conditions of social life that allow 
members of society to reach the highest level of personal development and the optimum achievement 
of democratic values.” 
23 Id. ¶ 28: “The concept that those restrictions which are permitted must be applied ‘with the purpose 
for which such restrictions have been established’ was already recognized in the Draft Convention on 
Human Rights drawn up by the Inter-American Council of Jurists (1959). That Draft stated that such 
restrictions ‘shall not be applied with any other purpose or design than that for which they have been 
established’ (Inter-American Yearbook on Human Rights, 1968, Washington, D.C.: General 
Secretariat, OAS, 1973, at 248).” 
24 See Advisory Opinion OC-5/85, ¶ 67 y 69: “In this respect, the Court wishes to emphasize that ‘public 
order’ or ‘general welfare’ may under no circumstances be invoked as a means of denying a right 
guaranteed by the Convention or to impair or deprive it of its true content. (See Art. 29(a) of the 
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Lastly, regarding the final part of the test, the Court has ruled: 25 
The restrictions imposed must be necessary in a democratic society; 
consequently, they must be intended to satisfy a compelling public 
interest. If there are various options to achieve this objective, that 
which least restricts the right protected must be selected. In other 
words, the restriction must be proportionate to the interest that 
justifies it and must be appropriate for accomplishing this legitimate 
purpose, interfering as little as possible with the effective exercise of 
the right.  
While the “basic outlines of hate speech” under Article 13(5) “have yet 

to be interpreted or developed in depth by the Inter-American Court or 
Inter-American Commission;” 26  the Inter-American Commission, in 
accordance with the Court’s jurisprudence,27 has stated:28 

The imposition of sanctions for the abuse of freedom of expression 
under the charge of incitement to violence (understood as the 
incitation to the commission of crimes, the rupture of public order, 
or of national security) must have as a prerequisite actual, certain, 
objective, and convincing proof that the person was not simply 
expressing an opinion (however harsh, unjust, or disturbing it may 
be), but rather that he or she had the clear intention to commit a 
crime and the actual, real, and effective possibility of achieving that 
objective. If this were not the case, it would allow the possibility of 
sanctioning opinions and all the States would be able to suppress any 
thought or expression critical of the authorities that, like anarchism 
or radical opinions contrary to the established order, question even 
the very existence of current institutions. In a democracy, the 
legitimacy and strength of institutions take root and strengthen due 
to the vigor of public debate about their functioning and not by its 
suppression. 

 

																																																																																																																																																																						
Convention) Those concepts, when they are invoked as a ground for limiting human rights, must be 
subjected to an interpretation that is strictly limited to the ‘just demands’ of ‘a democratic society,’ 
which takes account of the need to balance the competing interests involved and the need to preserve 
the object and purpose of the Convention. […] The Court also believes, however, that that same 
concept of public order in a democratic society requires the guarantee of the widest possible circulation 
of news, ideas and opinions as well as the widest access to information by society as a whole. Freedom 
of expression constitutes the primary and basic element of the public order of a democratic society, 
which is not conceivable without free debate and the possibility that dissenting voices be fully heard.  
25 See also Case of Claude Reyes et al. v. Chile, ¶ 91; Case of Palamara Iribarne v. Chile, ¶ 85.  
26 See Annual Report Of The Special Rapporteur For Freedom Of Expression 2004. Chapter VII: Hate 
Speech And The American Convention On Human Rights, ¶ 5. 
27 See Case of Palamara Iribarne v. Chile, ¶ 79: “Criminal Law is the most restrictive and severe means of 
imposing liability for illegal conduct.” 
28 See Report “Democracy and Human Rights in Venezuela.” Inter-American Commission on Human 
Rights (2009), ¶ 360. 


