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I.

Procedural elements
a. Mandate of the U.N. Working Group on Arbitrary Detention

In accordance with the most recent mandate of the U.N. Working Group on Arbitrary Detention
(WGAD), clarified and extended by resolution 1997/501 and 24/7 of 26 September 2013, the tasks
of the WGAD are:
(a) To investigate cases of deprivation of liberty imposed arbitrarily or otherwise inconsistently
with the relevant international standards set forth in the Universal Declaration of Human
Rights or in the relevant international legal instruments accepted by the States concerned;
(b) To seek and receive information from Governments and intergovernmental and nongovernmental organizations, and receive information from the individuals concerned, their
families or their representatives;
(c) To act on information submitted to its attention regarding alleged cases of arbitrary
detention by sending urgent appeals and communications to concerned Governments to
clarify and to bring to their attention these cases;
(d) To conduct field missions upon the invitation of Government, in order to understand better
the situations prevailing in countries, as well as the underlying reasons for instances of
arbitrary deprivation of liberty;
(e) To formulate deliberations on issues of a general nature in order to assist States to prevent
and guard against the practice of arbitrary deprivation of liberty and to facilitate
consideration of future cases;
(f) To present an annual report to the Human Rights Council presenting its activities, findings,
conclusions and recommendations.

b. Standing of Human Rights Foundation to submit an individual complaint
Pursuant to the mandate of the WGAD, the “Manual of Operations of the Special Procedures of
the Human Rights Council” (Manual of Operations),2 and the publication “Working with the
United Nations Humans Rights Programme, a Handbook for Civil Society” (Handbook for Civil

Resolutions 1997/50, 2000/36, and 2003/31 were adopted by the UN Commission on Human Rights extending the
mandate of the Working Group on Arbitrary Detention. The Human Rights Council, which “assume[d]... all
mandates, mechanisms, functions and responsibilities of the Commission on Human Rights...” pursuant to UN
1

See Manual of Operations of the Special Procedures of the Human Rights Council (Aug. 2008) ¶ 23, 38 and 133.
available at http://www.ohchr.org/Documents/HRBodies/SP/Manual_Operations2008.pdf
2
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Society),3 Human Rights Foundation (HRF), a nongovernmental human rights organization, is
permitted to provide information on a specific human rights case or situation in a particular
country, or on a country’s laws and practice with human rights implications.

c. Grounds for the initiation of the procedure involving investigation of
individual cases
c.1 The WGAD working methods
According to the methods of work of the WGAD4, deprivation of liberty is arbitrary if a case
falls into one of the following categories:
a) When it is clearly impossible to invoke any legal basis justifying the deprivation of
liberty (as when a person is kept in detention after the completion of his sentence or
despite an amnesty law applicable to him) (Category I);
b) When the deprivation of liberty results from the exercise of the rights or freedoms
guaranteed by articles 7, 13-14 and 18-21 of the Universal Declaration of Human Rights
and, insofar as States parties are concerned, by articles 12, 18-19, 21-22 and 25-27 of the
International Covenant on Civil and Political Rights5 (Category II);
c) When the total or partial non-observance of the international norms relating to the right
to a fair trial, established in the Universal Declaration of Human Rights and in the
relevant international instruments accepted by the States concerned, is of such gravity as
to give the deprivation of liberty an arbitrary character (category III);

See Working with the United Nations Humans Rights Programme, a Handbook for Civil Society (2008) available at
http://www.ohchr.org/EN/AboutUs/CivilSociety/Documents/Handbook_en.pdf
4 See Methods of work of the Working Group on Arbitrary Detention, U.N. Doc. A/HRC/33/66 (July 12, 2016).
Available at http://www.ohchr.org/EN/Issues/Detention/Pages/MethodsOfWork.aspx.
5 International Covenant on Civil and Political Rights, Dec. 16, 1966, S. Treaty Doc. No. 95-20, 6 I.L.M. 368 (1967), 999
U.N.T.S. 171, available at http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.
Although the Cuban State hasn’t ratified the ICCPR, as a member of the U.N. (on October 15, 1945, Cuba ratified the
Charter of the United Nations) it is bound to “promot[e] and encourag[e] respect for human rights” and
“fundamental freedoms for all.” In this sense, the rights and freedoms delineated in the ICCPR are inspired by the
“principles proclaimed in the Charter of the United Nations,” which bounds States to “promote universal respect for,
and observance of, human rights and freedoms,” pursuing the “ideal of free human beings enjoying civil and
political freedom” in accordance with the UDHR. See also The Foundation of International Human Rights Law,
http://www.un.org/en/events/humanrightsday/2007/ihrl.shtml (last visited Sept. 9, 2014) (“Over the years, the
commitment has been translated into law, whether in the forms of treaties, customary international law, general
principles, regional agreements and domestic law, through which human rights are expressed and guaranteed.
Indeed, the UDHR has inspired more than 80 international human rights treaties and declarations, a great number of
regional human rights conventions, domestic human rights bills, and constitutional provisions, which together
constitute a comprehensive legally binding system for the promotion and protection of human rights…. Together
with the UDHR, the Covenants comprise the International Bill of Human Rights.”).
3
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d) When asylum seekers, immigrants or refugees are subjected to prolonged administrative
custody without the possibility of administrative or judicial review or remedy (category
IV);
e) When the deprivation of liberty constitutes a violation of international law on the
grounds of discrimination based on birth, national, ethnic or social origin, language,
religion, economic condition, political or other opinion, gender, sexual orientation,
disability, or any other status, that aims towards or can result in ignoring the equality of
human beings (category V).
c.1 The WGAD working methods as applied in the present case
The case of Danilo Maldonado Machado falls under Category II and Category III of the abovementioned criteria. The detention of Maldonado, which will be discussed below, is arbitrary
under Category II because the State of Cuba has deprived him of his liberty as a result of his
exercise of the right to freedom of opinion and expression, failing to comply with its
international obligation under Article 19 of the Universal Declaration of Human Rights
(UDHR). Maldonado’s detention is also arbitrary under Category III since he is being held
without formal charges in blatant violation or total non-observance, on the part of the State of
Cuba, of the international norms relating to the right to a fair trial, in accordance to Article 10
and Article 11 of the UDHR.6 Therefore, HRF believes that the case of Maldonado satisfies the
requirements to initiate the “individual complaint” procedure.
As it will be further explained below, HRF has received credible allegations that Maldonado’s
conditions in prison have worsened since his arbitrary detention last November 26, including
his detention in solitary confinement and his being subjected to inhuman and degrading
treatment, to the point of posing a serious threat to his health, both physical and psychological,
and in the worst of events, to his life. HRF believes that without the intervention of the WGAD,
not only will Maldonado continue to be arbitrarily imprisoned without formal charges, but also
his continuous detention will only place his physical and psychological integrity at further risk.

Universal Declaration of Human Rights, G.A. Res. 217A, at 71, U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc. A/810
(Dec. 12, 1948). While declarations adopted by the United Nation’s General Assembly are not always binding (this
term is often used to deliberately state that the parties do not intend to create binding obligations but merely disclose
certain aspirations), some instruments called “declarations,” which initially had no binding force, acquired this
characteristic as a result of State practice and became customary international law.
See Mary Robinson, United Nations High Commissioner for Human Rights, Statement by the High Commissioner for
Human Rights at the European Colloquy Organized by the Council of Europe (Sept. 2, 1998) in COUNCIL OF EUROPE
DOC., at 18—21, http://www.coe.int/t/dghl/standardsetting/cddh/Proceedings/InOurHands_en.pdf. (In 1998, Mary
Robinson, United Nations High Commissioner for Human Rights at the time, stated in this regard: “Many of the
provisions of the Declaration have become part of customary international law, which is binding on all states
whether or not they are signatories to one or more multilateral conventions concerning human rights. Thus what
started its existence as a solemn but non-binding proclamation of rights and freedoms has, at least in some respects,
acquired through state practice the status of universal law.”).
6
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d. Confidentiality waiver
In accordance with the Manual of Operations, in communications sent to governments, the
source is normally kept confidential. The Manual of Operations also states that an information
source may request that its identity be revealed. Accordingly, HRF waives its right to
confidentiality and requests that its identity be revealed in the event that, as part of the
procedure involving investigation of individual cases, an allegation letter is sent to the State of
Cuba in connection with the information supplied herein.

e. Consent given by the victim
Danilo Maldonado Machado, via phone personally and through his mother and his girlfriend,
has authorized Carlos Javier El-Hage Guaristi and Centa Beatriz Rek Chajtur from HRF to
submit this individual complaint on his behalf to the U.N. Special Procedures of their choosing.

II.

Questionnaire

The following questionnaire was retrieved from the Fact Sheet No. 26 of the WGAD (Annex V)
available on the website of the United Nations High Commissioner for Human Rights in
accordance with the Manual of Operations.7 The focus of this individual complaint is the arrest
and continuous detention of Danilo Maldonado Machado, also known as “El Sexto,” which
started on November 26, 2016, in retaliation for the exercise of his right to freedom of opinion
and expression, as guaranteed by the UDHR.

a. Identity
1. Family name: Maldonado Machado
2. First name: Danilo
3. Artistic name: El Sexto
4. Sex: Male
5. Birth date: April 1, 1983
6. Nationality/Nationalities: Cuba
7. Identity document: Passport, issued by the Republic of Cuba on May 24, 2013, under
number I068713
UN Working Group on Arbitrary Detention, Model Questionnaire To Be Completed By Persons Alleging
Arbitrary Arrest or Detention, available at: http://www.ohchr.org/EN/Issues/Detention/Pages/Complaints.aspx
7
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8. Profession: Graffiti and plastic artist, human rights and democracy activist, promoter of
the Cuba Decide8 initiative
9. Address of usual residence: 3944 266th Street, between 39 and 41. Arroyo Arenas, La Lisa,
Havana

b. Arrest
1. Date of arrest:
November 26, 2016.
2. Place of arrest:
Danilo Maldonado Machado, also known as “El Sexto,” was taken from his place of residence in
Havana and detained arbitrarily by Cuban state security agents at 11.15 a.m. EDT without any
arrest warrant, explanation, or charges. Maldonado’s arrest was a violent one, with him
experiencing a severe asthma attack as a consequence of his brutal beating by the Cuban State
agents.
HRF’s sources presume that Maldonado —a prominent target9 of the Cuban regime because of
his often irreverent and effective methods of peaceful protest — was arrested in the first place to
prevent him from further demonstrating against the Cuban regime during the nine-day
mandatory mourning period imposed by the State after the death of long-time dictator Fidel
Castro.
Maldonado’s arrest took place after he posted a video10 of himself on Facebook mockingly
commenting on the death of Castro while walking nearby the Havana Malecón. He also spray
painted a wall at the iconic Hotel Habana Libre — where, significantly enough, Castro
temporarily lived in 1959 after his “Revolution” had “succeeded” — with the brief message “Se
fue” (in English, “He’s gone”), referencing Castro’s passing. An arrest warrant was not handed
down to Maldonado, and his IPhone was confiscated. He was directly transferred to a detention
center in La Lisa, San Agustín, and has since been transferred several times to different police
precincts and prisons. He is currently detained in the Valle Grande prison in Havana.
Over the last few months, hundreds of activists have been arrested for demonstrating against
the Cuban government. The wave of repression, activist inside and outside of the island say, is
8

For more information on the Cuba Decide initiative, please see: https://cubadecide.com/en/
As some examples of Maldonado’s peaceful activism, see: https://oslofreedomforum.com/talks/orwell-spraypaintand-the-fight-to-free-cuba;
https://oslofreedomforum.com/events/college-freedom-forum-at-universidad-franciscomarroquin, and https://oslofreedomforum.com/talks/2015-havel-prize-acceptance-speech-1.
10 Available at: https://www.facebook.com/danilo.maldonadomachado
9
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expected to continue and increase after Fidel Castro’s death. According to HRF’s sources,
Danilo Maldonado was the first activist to be picked up as a result of repressive operations
initiated by the Cuban Department of State Security following Castro’s passing. Sources close to
also prominent activists Eduardo Cardet and Yoandrys Gutiérrez denounced the salvage
beating and detention of the first, and the violent arrest of the second. Both incidents took place
shortly after Maldonado’s arrest, and to this date, only Gutiérrez has been released. Many
activist groups, including the prominent Ladies in White, have reportedly suspended their
scheduled gatherings in anticipation of a State crackdown.
3. Forces who carried out the arrest or are believed to have carried it out:
According to HRF’s sources, agents of the Cuban Department of State Security, a branch of the
Cuban Ministry of the Interior, carried out Maldonado’s arrest. This is not an independent
authority but a political police directly responding to the intelligence services of a dictatorial
regime often responsible for the summary and violent arrests and, sometimes, extrajudicial
killings11 of members of the civil society who try to nonviolently and publicly oppose or, in any
form, antagonize the regime.
4. Did they show a warrant or other decision by a public authority?
No arrest warrant was showed to Maldonado at the time of his arrest or after. He was not
informed of the reason for his arrest, nor was he informed of any charges pending against him.
5. Authority who issued the warrant or decision:
Not applicable (explanation in section ii. above).
6. Legal basis for the arrest including relevant legislation applied (if known):
Not applicable (explanation in section ii. above).

c. Detention
Danilo Maldonado Machado remains in detention and, to this date, no formal charges have
been filed against him. He has yet to see any arrest warrant, and the State’s official motive for
his arrest and continuous detention remained unknown until recently, 14 days after he was first
apprehended. Since Tuesday, December 6, he is forbidden to make or receive phone calls. His
mother, María Victoria Machado, is the only person allowed to visit him, subject to the State
agents capricious approval. He was held in solitary confinement from December 9 to December
12, where he was kept naked and without food.

HUMAN RIGHTS FOUNDATION, THE CASE OF OSWALDO PAYÁ (July 22,
http://humanrightsfoundation.org/uploads/The_Case_of_Oswaldo_Pay%C3%A1-ENG.pdf
11
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2015),

available

at

While in detention, it is presumed that the State agents made an attempt to further silence
Maldonado by giving him sedatives in his food. After experiencing intense drowsiness, and
fearing for his physical and mental health, Maldonado decided not to ingest the food given to
him while being held. Maldonado has only eaten when the State agents allow his mother to
bring him food from the outside. Therefore, while in custody, Maldonado has undergone a
rapid weight loss and is currently experiencing physical weakness.
HRF has learned that on December 5 his mother was unofficially informed that State agents are
planning to hold him for at least an additional 60 days “pending the prosecution’s investigation
of his case.” HRF is concerned that his continuous and clearly arbitrary and unjustified
detention will result in a further deterioration of his health.
1. Date of detention
Since November 26, 2016.
2. Duration of detention:
Ongoing since November 26, 2016.
3. Forces holding the detainee under custody:
The forces holding Maldonado under custody are State agents belonging to the Department of
State Security, presumably acting pursuant to an order from the Ministry of Interior.
4. Places of detention (indicate any transfer and present place of detention):
Since his arrest on November 26, 2016, Danilo Maldonado Machado has been transferred
several times to various National Revolutionary Police precincts and prisons in different
Havana municipalities. Maldonado was first detained at the San Agustín precinct in the Havana
municipality of La Lisa. He was later transferred to Villa Marista, a notorious prison, also in
Havana, where “political prisoners” are often held. He was later taken, first, to a police station
in the municipality of Guanabacoa, and later to another precincts at the Havana municipality of
Vedado, located at the intersection of Zapata y C. Last Sunday, he was transferred to the VIVAC
prison in the outskirts of Havana. Finally, on December 7, Maldonado was taken to Valle
Grande prison, another notorious Havana prison where he was held before for over 10 months,
until his release in October 2015.12

Maldonado was imprisoned for ten months, without trial, for creating art that Cuban authorities considered
"defamatory.” This will be further discussed below.
12
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5. Authorities that ordered the detention:
According to HRF’s sources, the agents of the Cuban Department of State Security that are
keeping Maldonado in prison are following the orders of the Cuban Ministry of Interior.
6. Reasons for the detention imputed by the authorities:
The “official” reason for Maldonado’s detention remained unknown until December 9 — 14
days after his arrest without a warrant and continuous detention — when Cuban State agents
issued a decision denying an habeas corpus filed by his mother on Monday, December 5.
According to this court document, Maldonado is accused of “damaging property,” an infraction
under Cuban law that, HRF’s sources say, is punishable with a fine and thus not punishable by
incarceration. As it was explained before, Maldonado spray painted a wall at the iconic Hotel
Habana Libre — where, significantly enough, Castro temporarily lived in 1959 after his
“Revolution” had “succeeded” — with the brief message “Se fue” (in English, “He’s gone”),
referencing Castro’s passing.
HRF’s sources believe that Maldonado’s arrest was the result of repressive operations initiated
by the Cuban Department of State Security, a branch of the Ministry of Interior, following
Castro’s passing, and that he was arrested in the first place to prevent him from further
demonstrating against the regime during the nine-day State-mandated mourning period in
honor of the long-time dictator’s death. As it was explained before, HRF has unofficially learned
that State agents are planning to hold him for at least an additional 60 days “pending the
prosecution’s investigation of his case.”
HRF believes that the underlying reason for Maldonado’s detention is his prominence as a
dissident artist and consequent effectiveness at exposing the Cuban dictatorship to the outside
world. Maldonado’s irreverent and effective methods of peaceful protest through graffiti and
other forms of art have made him, and many others like him, a frequent target of a tyrannical
and humorless regime that has muzzled Cuban dissidents for over 50 years.
7. Legal basis for the detention including relevant legislation applied (if known):
Please see section 6 above for the limited information available in this regard.
8. Describe the circumstances of the arrest and/or the detention and indicate precise
reasons why you consider the arrest or detention to the arbitrary
8.1 Background on Danilo Maldonado Machado

8

Danilo Maldonado Machado, also known as “El Sexto,” is a Cuban graffiti and plastic artist,
human rights and democracy activist, and a promoter of the Cuba Decide 13 initiative.
Maldonado’s public work and irreverent activism methods have turned him into a formidable
dissident, evidenced by the ongoing repression he experiences at the hands of the Castro
dictatorship.
On December 2014, Maldonado was arrested on his way to put on a performance art piece
called "Rebelión en la Granja," — the title in Spanish of George Orwell’s classic Animal Farm —
which included two pigs decorated with the names “Fidel” and “Raúl.” He was unofficially
accused of “disrespecting the leaders of the Revolution” and sent to jail without charges and
awaiting trial for over 10 months, until his release in October 2015 following relentless
international pressure.
On May 2015, HRF awarded Maldonado with the Václav Havel International Prize for Creative
Dissent 14 during its annual conference, the Oslo Freedom Forum, 15 for his bravery and
ingenuity in peacefully denouncing the Cuban dictatorship. In September, Amnesty
International declared Maldonado a “prisoner of conscience, detained solely for peacefully
exercising his right to freedom of expression.”16
Former Romanian President Emil Constantinescu has said of Maldonado: “Through his art, El
Sexto reveals the intolerance of the Cuban regime. A government fearful of an artist and his
work has a truly fragile grasp on power and manifests its tyrannical nature.”17
8.2 Harassment and systematic repression of dissidents and civil society activists in
Cuba18
For decades, the Cuban State has restricted and systematically violated the human rights of the
individuals within its territory. The systematic nature of these violations is evidenced by the
continuous attacks and harassment carried out by the Cuban government against any
opposition group or individual critical of the regime.19
For more information on the Cuba Decide initiative, please see https://cubadecide.com/en/
Information available at https://www.youtube.com/watch?v=pBcpOgJwZT4
15 Information available at https://oslofreedomforum.com/
16 See
https://www.amnesty.org/en/latest/news/2015/09/cuba-must-release-graffiti-artist-jailed-for-painting-castrosnames-on-pigs-back/ and, more recently, https://www.amnesty.org/en/documents/amr25/5279/2016/en/.
17 Available at https://humanrightsfoundation.org/news/2015-havel-prize-awarded-to-girifna-sakdiyah-maruf-and-elsexto-00431
18 See supra note 11.
19
See
NÉSTOR ALMENDROS, NOBODY LISTENED
(Cuban
Human
Rights
Film
Project)
(1987),
https://www.youtube.com/watch?v=9Me-5wryFDQ. In the documentary, poets, writers, lawyers, ex-members of the
PCC, and ex-commanders of the Cuban Revolution military share their experiences as protagonists and witnesses of
the abuses and crimes of the judicial system and prisons in Cuba. Jorge Valles (arrested and sentenced to 20 years in
prison in 1964); Huber Matos (a commander of the Cuban Revolution, accused of “sedition” and sentenced to 20
years in prison); Raúl Carmenate (detained at 16 years old in March of 1965, liberated 14 years later in 1979); Manuel
del Valle; Sergio Bravo (a Protestant pastor who preached on the streets and was detained three times, spending a
total of 18 years in prison until September 1979); Alcides Martínez and Miguel Torres Calero (detained and sentenced
13
14
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For over 30 years, the Organization of American States’ (OAS) Inter-American Commission on
Human Rights (IACHR), the most authoritative regional mechanism, has repeatedly
condemned the Cuban government for enforcing policies of harassment and persecution against
democracy activists, dissidents, civil society groups, and human rights defenders.
In its 1979 report on Cuba, the IACHR stated, “the legal system in Cuba prevents free
expression and any expression of disagreement with the socialist system” and that its “precriminal and post-criminal security measures in some cases serve to intimidate and oppress
individuals for having expressed their political views. There are people in prison who have
never been given the opportunity to defend themselves before an impartial judge, for merely
having been considered ‘harmful.’”20
Similarly, in its 1983 report on Cuba, the IACHR condemned “the Cuban legislation which
establishes limits on the exercise of the recognized rights and freedoms of its citizens. According
to this formulation of the laws it is the citizen who must adapt to the purposes set by the State;
whereas the concept of democracy envisions exactly the opposite: it is the State that must limit
its action in the face of the inherent rights of man.” According to the IACHR, “the subordination
of the individual to the State is further entrenched in Cuba by the nonexistence of a separation
of governmental powers.”21
The IACHR also condemned “the strict control and subjugation of any political and ideological
divergence from the dominant ideology of the Government and the Party,” since this “has led to
a situation where only those groups identified therewith may express themselves through the
means of communication.” The IACHR stated that “there is no freedom of the press in Cuba
[that] would allow political dissent, which is fundamental in a democratic system of
government,” and that, on the contrary, “the oral, written and televised press is an instrument
of the ideological struggle… that follows the dictates of the group in power.”
The IACHR also stated that “there are two characteristics of the Cuban political, economic,
social, and cultural system that permit one to interpret how it operates and to evaluate how it
promotes and limits the observance of human rights.” The first is the “subordination of Cuban
society to the political group in power,” which “is manifested through political practice of the
regime and the legal and institutional order upon which that practice is based.” The IACHR
considered that the “features of the system are its exclusion of any dissident political views, the
use of coercion—direct or indirect—to bring about adherence, and the absence of any effective

to 20 years for “conspiring against the powers of the State,” released after 12 years); among others, denounced the
threats, beatings, torture, mutilations, summary trials, executions, and murders that they witnessed or endured
during the decades they spent in prison.
20 Sixth Report on the Situation of Political Prisoners in Cuba–Conclusions, Inter-Am. C.H.R., OEA/Ser.L/V/II.48
doc.7. Dec. 14, 1979, available at http://www.cidh.org/countryrep/Cuba79eng/conclusions.htm
21 Situation of Human Rights in Cuba Seventh Report–Conclusions, Inter-Am. C.H.R., OEA/Ser.L/V/II.61 Doc.29 rev.
1. Oct. 4, 1983, available at http://www.cidh.org/countryrep/Cuba83eng/conclusions.htm
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guarantees which could render the State accountable to the people and protect them in the
exercise of their rights. As a consequence, it is a totalitarian political system.”22
In its 2003 report, the IACHR described the way that Cuban authorities systematically harass
civil society groups and their members. The IACHR condemned the way that —in March
2003— the Cuban authorities “began a week-long crackdown on human rights activists and
independent journalists that culminated in the arrest of about 100 activists. They were all taken
to the offices of the Department of State Security and subjected to long interrogations and other
types of psychological torture.”23 The majority of those detained, processed, and sentenced
during the crackdown were “Cubans who promoted the Varela Project.” The IACHR stated that
“the prominent notables from the peaceful opposition who signed the Varela Project petition,
like Gustavo Arcos Bergnes, Elizardo Sánchez, Julio Ruiz Pitaluga, [and] Os[w]aldo Payá” were
“arbitrarily arrested.” The IACHR noted that “Cuban authorities confiscated their documents
and personal belongings and temporarily prohibited them from leaving the country,” among
other things. According to the IACHR, “the Varela Project was followed by repressive acts by
the Cuban State against its sponsors and the Cuban citizens who supported it.”24
In 2005, the IACHR again condemned the way that “the authorities have stigmatized the work
of human rights defenders in order to mislead part of the population about the role of persons
who defend and advance human rights.”25 The Commission noted that, “under criminal legal
provisions that expressly punish the exercise of fundamental freedoms, persons involved in
human rights organizations may be liable to criminal penalties, including prison terms of
several years.” These “criminal penalties are also imposed under laws whose vagueness and
subjectivity afford broad discretion to agents of the state in repressing any dissent against
Id.
Annual Report of the Inter-American Commission on Human Rights 2003, OEA/Ser.L/V/II.118 Doc. 70 rev. 2 of
Dec. 29, 2003 at ¶¶ 21, 23—26, available at http://www.cidh.org/annualrep/2003eng/chap.4a.htm
24 Id. (“On February 18, 2003 the Provincial People’s Court of Santiago de Cuba sentenced two members of the
Citizen’s Steering Committee of the Varela Project in the Contramaestre area to 18 months in prison. Jesús Mustafá
Felipe, 58, and Roberto Montero, 32, were tried for alleged crimes of contempt and resisting arrest. The accusations
and charges stemmed from heated clashes with the political police, acts of repudiation against the home of Jesús
Mustafá Felipe, as repressive measures to halt the civic effort of these advocates of the Varela Project. Other members
of the Christian Liberation Movement were arrested on the same day so they could not attend the trial. On February 13,
2003, a member of the Citizens’ Steering Committee of the Varela Project in the city of Santiago de Cuba, Vicente Díaz
Espinosa, was threatened with application of Law 88 by agents of the political police, receiving an official citation
from State security. Also in January 2003, a report by the Christian Liberation Movement confirmed that Agustín
Cervantes García, José Alberto Castro Aguilar, and Yunier Santos de la Cruz were being held in Mar Verde Prison in
Santiago de Cuba, and Raumel Vinajera Stivens was in custody in Boniato Prison in the same province. All were
arrested without just cause and awaiting trial because they were members of the Christian Liberation Movement and
advocates of the Varela Project. On January 15, 2003, Cuban Republican Party activist Roberto Oliveros Rodríguez
was harassed by agents of the “Rapid Response Brigades” in front of his home in the city of Santiago de Cuba.
Demonstrators screamed obscenities at him and warned him to leave the country. The activist was promoting the
Varela Project among the people and a campaign urging his neighbors to abstain in the general election of January 19,
and authorities wanted to muzzle his activism. That same month Yunier Santos de la Cruz, a member of the Christian
Liberation Movement and activist on behalf of the signature campaign for the Varela Project, was arrested and taken to
Mar Verde Prison in Santiago de Cuba to complete his compulsory military service, which he had decided to quit
because of the cruel, inhumane, and degrading treatment at the hands of the police, which he had denounced.”).
25 Annual Report Of The Inter-American Commission On Human Rights 2005, OEA/Ser.L/V/II.124. Doc. 7. Feb. 27,
2006 at ¶ 95, available at http://www.cidh.org/annualrep/2005eng/toc.htm
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official policy.” Thus, the “offences against the State security recognized in the Cuban Criminal
Code, and with which the majority of human rights defenders are charged and later convicted,”
include: “enemy propaganda,” “clandestine printing,” “social dangerousness,” “rebellion,”
“contempt” (desacato), “conspiracy,” “defamation of heroes and martyrs,” “disorderly conduct,”
“sedition,” “acts against State security,” among others.26
In 2006, 27 the IACHR condemned the “acts of repudiation” 28 carried out “against political
dissidents who are not in jail.” These actions consist of “harassment and intimidation carried
out by groups of government supporters, among them the Committees to Defend the
Revolution and the People’s Rapid Response Outposts against people they consider
‘counterrevolutionaries.’”29 The IACHR noted that “these kinds of repudiation actions against
political dissidents, involving persons connected with the Government of Cuba, run counter to
the American Declaration, inasmuch as they ignore human dignity and the freedom all persons
are entitled to irrespective of their political ideas.”30
In 2007, the IACHR stated “that Cuba is the only country in the Hemisphere where it can be
categorically said that there is no freedom of expression.”31 Such statements are based on the
following persistent conditions: a) deprivation of personal freedom as a result of expression of
opinions or criticism by journalists and dissidents; b) restrictions to the right of access to
information over the internet; c) indirect restrictions on the practice of journalism applied to the
international media and correspondents; and, d) the criminalization of public demonstrations.32
The IACHR also condemned the use of “criminal proceedings as a way to punish and restrict
the free expression of opinions,” as well as the use of “vague provisions of criminal law as being
a ‘pre-criminal danger to society’”33 enforced by Cuban judges. 34 Finally, the IACHR stated that
“restrictions on political rights, on freedom of expression and on the dissemination of ideas, the

Id. ¶ 101. See also LAW NO. 5 OF CRIMINAL PROCEDURE Art. 258 (Translation by the author: “Defendants shall be
excluded from the benefit of bail regarding: 1. Crimes against State security.”).
27 Annual Report of the Inter-American Commission on Human Rights 2006, OEA/Ser.L/V/II.127. Doc. 4 rev. 1. Mar.
3, 2007, available at http://www.cidh.org/annualrep/2006eng/TOC.htm
28 See, e.g., videos from different sources exposing this practice, available at (in Spanish only)
http://www.youtube.com/watch?v=x-WYp8U_C7A; https://www.youtube.com/watch?v=mdZSlgmtpXc
29 See Annual Report of the Inter-American Commission 2006, at ¶ 71 (“The Committees to Defend the Revolution
and the People’s Rapid Response Outposts are made up of a large number of people who collectively guard against
counterrevolutionary activities and confront any sign of opposition to the government.”).
30 Id. ¶ 76.
31 Annual Report of the Inter-American Commission on Human Rights 2007, OEA/Ser.L/V/II.130 Doc. 22 rev. 1. Dec.
29, 2007 at ¶ 127, available at http://www.cidh.org/annualrep/2007eng/TOC.htm
32 Id.
33 See PENAL CODE Arts. 72, 76(1) & Art. 91 (Translation by the author: “Art. 72.- Dangerousness is considered the special
inclination which an individual has to commit crimes depicted by his behavior in manifest contradiction to the rules
of socialist morality.” “Art. 76(1).- The security measures may be decreed to prevent the commission of offenses or
due to their commission. For the former case, they are called pre-criminal security measures; for the latter, postcriminal security measures. 2. The security measures are applied when the individual depicts any of the
dangerousness indicators provided for under articles 73 and 74.” “Art. 91.- Whosoever, in the interest of a foreign
State, carries out an act with the aim of harming the independence of the Cuban State or the integrity of its territory
shall be subject to a punishment of deprivation of freedom for a period of from ten to twenty years or death.”).
34 See Annual Report of the Inter-American Commission 2007, at ¶ 129.
26
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failure to hold elections and the absence of an independent judiciary in Cuba combine to create
a permanent panorama of breached basic rights for the Cuban citizenry.”35
In 2008, the IACHR deplored “the difficult situation faced by organizations in Cuba to inform
the international community about the situation of human rights in Cuba because of potential
reprisals, among other reasons.” In this report, the IACHR also announced how difficult it was
“to send messages to people living in Cuba because of reports complaining of being harassed by
government authorities for receiving communications from this body.”36
In its 2009 report, the IACHR held that “Cuba is the country in the Americas with the largest
number of journalists and writers detained for freely express[ing] their thoughts and ideas.”37
For all of the reasons detailed above, it can be stated categorically that the Cuban State
systematically violates the rights and freedoms of its citizens. No citizen is allowed to freely
exercise their rights if such exercise is considered by authorities as contrary to “the decision of
the Cuban people to build socialism and communism,” an arbitrary standard that entails any
expression that could be interpreted by the government as critical or conflicting with its goals.
Cubans who dare to oppose this official ideological doctrine, such as democracy activists, are
shown on State-owned media and disqualified as “worms,” “mercenaries,” and
“counterrevolutionaries.”
Cuban authorities systematically harass these activists. They are beaten; detained for long or
short periods of time without trial and without notification given to their families; subjected to
unlawful detention under vague provisions of criminal law such as “pre-criminal security
measures” (meaning, before a crime is committed), which, in practice, allows for the police—
under the vague and intentionally inaccurate provision of “antisocial conduct”—to arrest and
detain activists who have not committed a crime; indicted and summarily convicted by a
judiciary with no independence; and often subjected to “acts of repudiation,” or public acts of
contempt and humiliation, usually organized by the Committees for the Defense of the
Revolution, in which mobs surround the house of a member of the opposition before
threatening and beating them. This usually includes blocking the entrance of their homes with
trash or waste and defacing the outside of their homes with offensive graffiti, including insults,
threats, and praises of the revolution and Fidel Castro.38
Id. ¶ 154.
Annual Report of the Inter-American Commission on Human Rights 2008, OEA/Ser.L/V/II.134 Doc. 5, rev. 1 Feb.
25, 2009 at ¶ 234, available at http://www.cidh.org/annualrep/2008eng/TOC.htm
37 Annual Report of the Inter-American Commission on Human Rights 2009, OEA/Ser.L/V/II. Doc. 51, rev. 1. Dec. 30,
2009 at ¶ 358, available at http://www.cidh.org/annualrep/2009eng/TOC.htm. See also Annual Report of the InterAmerican Commission on Human Rights 2012, OEA/Ser.L/V/II.147 Doc. 1. Mar. 5, 2013 at ¶ 48, available at
http://www.oas.org/en/iachr/docs/annual/2012/TOC.asp (“[I]n the course of 2012, information has continued to be
received on physical attacks, threats, harassment, and acts of repudiation against human rights defenders,
particularly in the context of the repression of expressions of social protest related to the rights of persons deprived of
liberty due to their dissidence or political opposition.”).
38 See CLAUDIO FUENTES, GUSANO (Estado de Sats) (2014), available at
https://www.youtube.com/watch?v=pW7i48fSCZ4. See, e.g., videos from different sources exposing this practice,
available at (in Spanish only) https://www.youtube.com/watch?v=2Job1kdPMEA;
https://www.youtube.com/watch?v=x-WYp8U_C7A & https://www.youtube.com/watch?v=aXQCum6wYYM
35
36
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It can be concluded categorically, based on the information detailed in the present individual
complaint, that the Cuban State is ruled by a fully authoritarian regime, 39 a totalitarian
government or dictatorship.40 Under this regime, there is no guarantee of independence in the
administration of justice or respect for the fundamental rights of citizens, especially for those
who openly express their disagreement with the government. The reach of the Cuban regime is
pervasive to such an extent that not even artists are safe from repression: In Cuba, the freedom
of expression of artists is curtailed by article 39 of the constitution, which states that artistic
creativity is free as long as its content is not contrary to the Revolution.41

See STEVEN LEVITSKY & LUCAN WAY, COMPETITIVE AUTHORITARIANISM HYBRID REGIMES AFTER THE COLD WAR 6—7
(Cambridge University Press) (2010) (“Full authoritarianism is a regime in which no viable channels exist for
opposition to contest legally for executive power. This category includes closed regimes in which national-level
democratic institutions do not exist and hegemonic regimes in which formal democratic institutions exist on paper
but are reduced to façade status in practice. In hegemonic regimes, elections are so marred by repression, candidate
restrictions, and/or fraud that there is no uncertainty about their outcome. Much of the opposition is forced
underground and leading critics are often imprisoned or exiled.”).
40 The term “totalitarian” or “totalitarianism” was coined in the first half of the 20th century. Different authors
attribute the coining of the term to different sources. According to the author Richard Pipes (See RICHARD PIPES,
RUSSIA UNDER THE BOLSHEVIK REGIME 240—281 [Vintage Books, Random House Inc.] [1995]), the notions of “total”
political power and “totalitarianism” were formulated in 1923 by an opponent of Mussolini, Giovanni Amendola
(later murdered by the Fascists), who, having observed Mussolini’s systematic subversion of state institutions,
concluded that his regime differed fundamentally from conventional dictatorships.
According to Stanley Paine (See STANLEY PAINE, FASCISM COMPARISON AND DEFINITION 73 [UW Press] [1980]), the term
was used years later with a positive meaning in the works of Giovanni Gentile, philosopher and proponent of Italian
fascism. Gentile used the term “totalitarian” to refer to the structure and goals of the “new State” that would provide
the “total representation of the nation and the complete guidance of the nation’s goals.”
Meanwhile, in his 1927 book The Concept of the Political (See CARL SCHMITT, THE CONCEPT OF THE POLITICAL [George
Schwab trans., University of Chicago Press 2007] [1932]), Carl Schmitt used the term “total State” (Totalstaat) to refer
to this political regime.
Lastly, the author Christopher Hitchens (See CHRISTOPHER HITCHENS, GOD IS NOT GREAT 79 [Twelve Editions] [2007]),
stated that “the word ‘totalitarian’ was probably first used by the Marxist dissident Victor Serge (Victor Lvovich
Kibalchich), who had become appalled by the harvest of Stalinism in the Soviet Union.” In 1928, Serge was expelled
from the Communist Party of the Soviet Union for his criticism of Stalin.
While there is no final consensus on the definition of a totalitarian system, the majority of authors agree on its very
basic characteristics: Totalitarian systems are undemocratic political regimes that are characterized by the systematic
suppression of the liberties of its citizens. These range from the right to life of the “undesirables” (ideologically
defined as such), to freedom of expression, association, assembly, movement, personal appearance, etc. It is the State
(the government or political party) that sets the course of the public and private lives of the citizens. There are no
restrictions, in law and in practice, on political power; there is no separation between the branches of government or
tolerance for diversity. In totalitarian systems, there are no official institutions that citizens can petition and ask to be
redressed from the authorities’ repression or from acts committed by third parties, if they have any undesirable
political implication for the government. There is a prolific State apparatus based on a single political party that
monopolizes all power. The leader of the party—in most cases, the leader of the nation—is revered and, in some
cases, worshipped. To remain in power, such regimes systematically repress the population, eradicating any
opposing view to official policy, generally making use of the army and secret police services to do so.
41 Available in Spanish at http://www.cuba.cu/gobierno/cuba.htm.
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8.3 Indicate reasons why you consider the arrest and/or detention to be arbitrary:
Legal Analysis
The detention of Danilo Maldonado Machado constitutes an arbitrary deprivation of his
liberty42 falling within Category II and Category III as established by the WGAD.43 A detention
is arbitrary under Category II when it results from the exercise of the rights or freedoms
guaranteed by articles 7, 13-14 and 18-21 of the Universal Declaration of Human Rights and,
insofar as States parties are concerned, by articles 12, 18-19, 21-22 and 25-27 of the International
Covenant on Civil and Political Rights.44 A detention is arbitrary under Category III, “when the
total or partial non-observance of the international norms relating to the right to a fair trial,
established in the Universal Declaration of Human Rights and in the relevant international
instruments accepted by the States concerned, is of such gravity as to give the deprivation of
liberty an arbitrary character.”45
8.3.1

Deprivation of Liberty under Category II: Violation of Article 19 of the
UDHR

Cuba is not a signatory of the ICCPR, the deprivation of liberty under Category II is therefore
analyzed in light of the provisions of the UDHR. Cuba, as a member of the United Nations, the
UN Human Rights Council and state party to the UN Charter, it is bound to uphold its
commitment to promote and encourage respect for human rights and fundamental freedoms.46
The detention of Danilo Maldonado Machado is analyzed under Category II because the
detention is related to the exercise of his right to freedom of opinion and expression guaranteed
by Article 19 of the UDHR.
The arbitrariness of Maldonado’s deprivation of liberty is established by the nature of his arrest
and continuous detention. Maldonado’s arrest took place without any arrest warrant,
explanation, or the filing of any charges against him. The arrest was violent, with the State
agents beating Maldonado and provoking a serious asthma attack as a result. While in custody,
he was unknowingly sedated in an attempt to further silence him. For this reason, he is now
force to eat only when State agents allow his mother to bring him food from the outside. As a
result, he has quickly lost weight and is experiencing weakness. He was held in solitary
confinement from December 9 to December 12, where he was kept naked and without food.
Maldonado’s continuous detention poses a serious threat to his physical and mental health.

The UN Commission on Human Rights considers “arbitrary” those deprivations of liberty which for one reason or
another are contrary to relevant international provisions laid down in the Universal Declaration of Human Rights or
in the relevant international instruments ratified by the States (Resolution 1991/42, as clarified by resolution 1997/50).
43 Office of the High Commissioner for Human Rights, Revised Methods of Work of the Working Group, paras. 8(b)
& (c).
44 Id.,para 8(b).
45 Id.,para (c).
46 See supra notes 5 and 7.
42
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Maldonado’s arrest and ongoing detention are exclusively based on his activism, which entails
voicing critical opinions against the regime, defending victims of human rights violations, and
calling for democratic reform in Cuba. In the last three years, Maldonado has experienced
relentless repression at the hands of the Cuban regime, including continuous harassment,
arrests, and threats of prosecution. On December 2014, he was arrested and held without
charges for ten months for criticizing the Castro regime. After he was released, he has been
subject to numerous short-term arrests47 with the purpose of silencing him and intimidating
others that might think of following his steps.
Maldonado has been arrested since November 26 and has since being detained without charges.
The reason for his arrest was entirely unknown until December 9 — 14 days after his arrest —
when the Cuban State denied an habeas corpus filed by his mother on his behalf. In the court
document, the State agents attempt to justify Maldonado’s arbitrary arrest and detention by
accusing him of “damaging property,” a petty offense typically punishable with a fine in Cuba,
according to HRF’s sources. In reality, Maldonado is being arbitrarily deprived of his liberty for
peacefully exercising his right to freedom of opinion and expression guaranteed by
international human rights law. The actions that are presumed to have led to his arrest and
detention this time, are all related to his activism and expression of opinion, which are
considered protected speech under article 19 of the UDHR:
-

Posting a video of himself on Facebook mockingly commenting on the death of Castro
while walking nearby the Havana Malecón; and

-

Spray painting a wall at the iconic Hotel Habana Libre — where Castro temporarily
lived in 1959 after his “Revolution” had “succeeded”— with the brief message “Se fue”
(in English, “He’s gone”), referencing Castro’s passing.

In accordance to international human rights law, even if Maldonado did commit the offense of
defacing or damaging property by spray-painting a message and his name in a wall, any
penalty for this conduct should be proportional to the offense, so a civil fine, as opposed to
criminal imprisonment, should suffice. Conversely, Maldonado should not be punished for the
content of his speech, even if it is considered to be disrespectful or offensive of Cuba’s former
chief of state. This would be a in direct violation of international law on freedom of expression,
See e.g., HUMAN RIGHTS WATCH, supra note 57, at 65—67. See also AMNESTY INTERNATIONAL, ROUTINE REPRESSION:
POLITICAL SHORT-TERM DETENTIONS AND HARASSMENT IN CUBA 13 (2012), available at
http://www.amnesty.org/en/library/asset/AMR25/007/2012/en/647943e7-b4eb-4d39-a5e3ea061edb651c/amr250072012en.pdf. See, e.g., videos and press releases from different sources exposing this practice,
available at (some videos and releases are in Spanish only)
https://www.youtube.com/watch?v=Acj8zygQJ0o#t=96;
http://conexioncubana.net/noticias/1578-rasta-tendra-un-juicio-a-puertas-cerradas;
http://www.martinoticias.com/content/article/22834.html;
http://www.lanacion.com.ar/129748-juicio-a-puertas-cerradas-en-cuba;
http://www.procubalibre.org/nota.asp?id=13875;
http://noticias.univision.com/article/249293/2011-01-18/america-latina/cuba/cuba-comienza-juicio-por-muerte;
http://cubanoticiasdisidentes.blogspot.com/2014/06/fechan-juicio-sonia-garro-ramon.html;
http://www.jornada.unam.mx/2013/05/31/mundo/029n2mun
47
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which considers "desacato" or "insult" laws against public officials to be a violation of the right to
freedom of expression.
In the light of the foregoing, Maldonado’s detention is arbitrary as it is a result of his peaceful
exercise of the right to freedom of opinion and expression, guaranteed by article 19 of the
UDHR.
8.3.2

Deprivation of Liberty under Category III: The Non-Observance of the
International Norms Relating to the Right to a Fair Trial in Danilo
Maldonado’s case is of such Gravity that his Detention is Rendered
Arbitrary

The detention of Danilo Maldonado Machado constitutes an arbitrary deprivation of liberty
falling within Category III because Cuba failed to observe the minimum international standards
of due process guaranteed by the UDHR and the Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment. The State of Cuba has denied in the
past and, in the present case, continues to deny Maldonado the right to a fair and impartial
investigation. In addition, Maldonado was denied humane treatment in violation of the Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment.48
7. a) Denial of Independent and Impartial Investigation
Article 10 of the UDHR declares that: "Everyone is entitled in full equality to a fair and public
hearing by an independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him." The right to be tried by an independent
and impartial tribunal is absolute and cannot afford any exceptions.49 This requirement of
independence includes the “independence of the judiciary from political interference by the
executive branch and legislature.”50
However, as seen in a previous section, Cuba is not a democratic country where the
fundamental rights of citizens are respected, or where there is independence and separation of
powers. The Cuban State is ruled by a fully authoritarian regime, totalitarian government, or
dictatorship. Under this regime, there is no guarantee of independence in the administration of
justice or respect for the fundamental rights of citizens.

According to the Fact Sheet No. 26 of the Working Group on Arbitrary Detention, “in order to evaluate the
arbitrary character or otherwise of cases of deprivation of freedom entering into Category 3, the Working Group
considers, in addition to the general principles set out in the Universal Declaration of Human Rights, several criteria
drawn from the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment.
49 General Comment No. 32, Article 14: Right to Equality before Courts and Tribunals and to a Fair Trial, U.N.
Human Right Committee, CCPR/C/GC/32 (Aug. 23, 2007), para.19. See also, Gonzalez del Rio v. Peru,
Communication No. 263/1987 (November 2, 1992), para. 5.2. (“the Committee recalls that the right to be tried by an
independent and impartial tribunal is absolute right that may suffer no exception.”)
50 Id. para,19
48
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Unlike a democracy — in which the separation of powers is promoted as a guarantee of
independence that prevents, among other things, the concentration of power in decisionmaking — in Cuba, the justice system was intentionally deprived of these guarantees. The
constitutional and legal provisions established for the Cuban justice system lack the guarantees
needed to secure the independence of the courts, the prosecution, and the defense attorneys.
The Cuban Constitution does not recognize the judiciary as an independent organ separate
from the executive and the legislative branches of government, nor as the organ responsible for
interpreting the Constitution in an objective, independent, and impartial manner, or even for
conducting the constitutional review of laws or the acts of the executive.
Therefore, it can be categorically stated that in Cuba there is no independence and separation of
powers. Specifically, the Cuban judiciary and justice system are formed by attorneys,
prosecutors, and judges whose actions are subordinated and supervised by the Cuban
Communist Party (CCP), led by the late Fidel Castro since 1959, and by his brother Raúl Castro,
since 2011. This system —whose bodies usually do not even pretend to be independent— is,
both formally and in practice, a legal framework used by the CCP as a tool to harass, jail,
condemn, and set arbitrary sanctions against any critic of the dictatorial one-party regime.51
Danilo Maldonado Machado’s arrest and continuous detention were carried out in this context
of full authoritarianism. To this date, the Cuban State has yet to observe minimum international
standards of due process guaranteed by the UDHR: Maldonado has yet to be presented with an
arrest warrant; until recently, he was yet to be informed of the reason for his arrest or of any
accusation or charges against him; and he has yet to be taken before a competent and
independent authority to determine whether he should remain in prison or whether he should
have been arrested and sent to prison in the first place.
8. b) Denial of Human Treatment
Article 5 of the UDHR provides that “no one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment.” Any imposition of suffering that is not severe enough
to be qualified as torture constitutes cruel, inhumane, or degrading treatment.52
The relevant Principles of the Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment (BOP) state the following:
Principle 1
All persons under any form of detention or imprisonment shall be treated in a humane manner
and with respect for the inherent dignity of the human person.
Principle l0
Anyone who is arrested shall be informed at the time of his arrest of the reason for his arrest and
shall be promptly informed of any charges against him.

51
52

See supra note 11.
M.NOWAK, U.N. Covenant on Civil and Political Rights: ICCPR Commentary, p. 163.
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Principle 11
1. A person shall not be kept in detention without being given an effective opportunity to be
heard promptly by a judicial or other authority. A detained person shall have the right to defend
himself or to be assisted by counsel as prescribed by law.
2. A detained person and his counsel, if any, shall receive prompt and full communication of any
order of detention, together with the reasons therefor.
3. A judicial or other authority shall be empowered to review as appropriate the continuance of
detention.
Principle 12
1. There shall be duly recorded:
(a) The reasons for the arrest;
(b) The time of the arrest and the taking of the arrested person to a place of custody as well as
that of his first appearance before a judicial or other authority;
(c) The identity of the law enforcement officials concerned;
(d) Precise information concerning the place of custody.
2. Such records shall be communicated to the detained person, or his counsel, if any, in the form
prescribed by law.
Principle 13
Any person shall, at the moment of arrest and at the commencement of detention or
imprisonment, or promptly thereafter, be provided by the authority responsible for his arrest,
detention or imprisonment, respectively, with information on and an explanation of his rights
and how to avail himself of such rights.
Principle 15
Notwithstanding the exceptions contained in principle 16, paragraph 4, and principle 18,
paragraph 3, communication of the detained or imprisoned person with the outside world, and
in particular his family or counsel, shall not be denied for more than a matter of days.
Principle 16
“Promptly after arrest and after each transfer from one place of detention or imprisonment to
another, a detained or imprisoned person shall be entitled to notify or to require the competent
authority to notify members of his family or other appropriate persons of his choice of his arrest,
detention or imprisonment or of the transfer and of the place where he is kept in custody.”

Danilo Maldonado Machado was violently arrested without explanation, charges, or an arrest
warrant, and held incommunicado for a number of hours after State agents with the
Department of State Security, a branch of the Ministry of Interior, apprehended him in the
morning of November 26, 2016. Not only did Maldonado sustain physical injuries from the
beating at the hands of the State agents, but also he suffered a severe asthma attack as a
consequence of its brutality. Later on, the agents attempted to silence him by giving him
sedatives in his food. He was held in solitary confinement from December 9 to December 12,
where he was kept naked and without food.
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Maldonado’s violent arrest, the State agents’ attempt to sedate him to keep him quiet, and his
reclusion in solitary confinement while naked and without any food, constitute cruel,
inhumane, or degrading treatment in accordance to Article 5 of the UDHR and Principle 1 of the
BOP. His arrest without a warrant and continuous detention without charges violate Principle
10, Principle 11, Principle 12, and Principle 13 of the BOP.
Maldonado was denied access to his family and to a lawyer. His mother and sister had to
insistently inquire about his whereabouts until they were able to locate him in the afternoon on
the day of his arrest. Later one, his mother encountered and, to this date, continues to encounter
a series of issues when attempting to visit him and bring him food. State agents moved
Maldonado several times, often without giving him any explanation or allowing him to notify
his family. He has been transferred several times to various National Revolutionary Police
precincts and prisons in different Havana municipalities. These acts of the State constitute a
violation of Principle 15 and Principle 16 of the BOP.53
9. Indicate internal steps, including domestic remedies, taken especially

with the legal and administrative authorities, particularly for the
purpose of establishing the detention and, as appropriate, their results
or the reasons why such steps or remedies were ineffective or why they
were not taken.

On December 5, 2016, Maldonado’s mother, María Victoria Machado, petitioned the Provincial
Court of Havana with an Habeas Corpus asking that he be brought before the court for the first
time since his arrest last November. Mrs. Machado also requested the court to order the
immediate release of his son, arguing that his detention is illegal and arbitrary because
Maldonado has not committed any crime.
On Friday, December 9, the “official” reason for Maldonado’s detention was partially disclosed
by the State, 14 days after his arrest without a warrant and continuous detention, when the State
agents issued a court decision denying the habeas corpus. According to this document,
Maldonado is accused of “damaging property,” an infraction under Cuban law that, HRF’s
sources explain, is punishable with a fine and thus not punishable by incarceration.
10. Identity of the persons submitting the case
1. Family name: El-Hage Guaristi / Rek Chajtur
2. First name(s): Carlos Javier / Centa Beatriz

S.JOSEPH ET AL., THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS: CASES,
MATERIALS, AND COMMENTARY 285 (2ND ed., Oxford University Press); Sarma v. Sri Lanka, Communication No.
950/2000 (July 16, 2003), para. 9.5.
53
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3. Status: Chief Legal Officer of Human Rights Foundation / International Legal Associate
4. Address (telephone, fax, e-mail):
350 Fifth Avenue, Suite 4202, New York, NY, 10118
Tel: +1 (212) 246-8486
Email: javier@hrf.org / centa@hrg.org
Website: http://www.hrf.org
5. Please state whether you want your identity to be kept confidential: As stated above,
HRF waives its right to confidentiality.

III.

Petition

In accordance with resolution 24/7 of 26 September 2013, HRF hereby submits this individual
complaint to the U.N. Working Group on Arbitrary Detention, and respectfully calls on the
working group to initiate the procedure involving investigation of individual cases towards
reaching an opinion of the WGAD declaring Maldonado’s detention to be arbitrary and in
violation of international law. Specifically, HRF calls on the WGAD to:
a. To initiate a procedure involving investigation of individual cases, in the case of
Danilo Maldonado and send an allegation letter to the state inquiring about his case
generally, and specifically about the legal basis for his imprisonment, his solitary
confinement and/or the cruel, inhumane, and degrading treatment suffered by
Danilo Maldonado Machado while in detention.
b. To urge the Cuban State to release Danilo Maldonado Machado immediately and
unconditionally, as he is arbitrarily and illegally being deprived of his freedom
solely for peacefully exercising his right to freedom of opinion and expression in
violation of international law;
c. To issue an opinion declaring that Maldonado’s ongoing detention to be arbitrary
and in violation of international law; and
d. To ask the Cuban State to take measures to guarantee that Danilo Maldonado
Machado will not be further subject to such cruel, inhumane, and degrading
treatment.
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