
Bob, 
This is an excellent brief, and very much consistent with the CLE lecture I heard Justice Boyce give.  My 
only down side is the issue  Bersch’s lack of candor.  As I told you yesterday I’m sure how that tone may 
be received by the justices on the Court.  But this is just me and I’m may be too conservative in my 
approach.  The thoughts I expressed to you yesterday were: 
 
Don’t let the Court off the hook by calling Mr. Bersch less than candid in oral but show them the best 
examples of this and your briefs and Peter’s amicus brief does that very well, and these are close to the 
words I heard Justice Boyce use in his CLE lecture on how to write briefs and argue cases on appeal. 
Two principals I perceive: 

1. A prosecutor’s duty is not just to prosecute but to insure that justice is done. 
a. There was no offense except for Mr. Bersch’s overreaching misrepresentations to Judge 

Kelsey. 
b. The rules don’t support Mr. Bersch’s position. 

2. The punishment should fit the offense. 
a. Bob Bennett believes in the high standard of professionalism, but that standard should 

not be used as a club to enable a client to take unfair advantage of a lawyer as far too 
many clients are inclined to do if given the latitude that Judge Kelsey’s disbarment order 
extends. 
(1) The lawyer also has rights and the letter of the rules and the recent Sp. Ct. case 

cited in your letter brief strongly supports that. 
b. Bob Bennett put in a lot of hours, hard work, and expenses for which he accounted to 

the client in his invoices which the client accepted and approved by not objecting or 
otherwise commenting as the Contract required him to do if he did not in fact accept or 
approve. 
(1) By his invoices and the client’s failure to object there should be no doubt that Bob 

Bennett had earned all of the retainer so it was not money held by an attorney, but 
an earned fee of which the arbitration award forced him to forfeit. 

(2) For this reason alone it was not unreasonable for Bob Bennett to avail himself of the 
legal right of appeal to the 1st Court. 

c. Finally, Judge Kelsey’s order of disbarment is totally out of all proportion to even the 
worst spin which the Commission could put on the disciplinary rules. 

Sorry I can’t be there today, but I think your letter brief and Peter Pratt’s amicus briefs -  both are good 
support as well as illustrations for structuring oral argument.   There are many 8 second sound bites in 
there for oral argument.  The work to be done is to select the best sound bites and that isn’t 
easy.  Hopefully, this gives you some helpful suggestions to consider in making those decisions. 

 
Regards, 
  
Greg W. Thrower 
Thrower Law, P.C. 
4550 Post Oak Place, Suite 118 

Houston, Texas 77027 
Telephone: (713) 960-0701 
Fax:            (713) 960-0323 
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