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OPINION
Hard landing 
for China?
World economies have gained much 
from China’s growth – but what 
happens when that comes to an end, 
asks Tarrant Parsons?

Turmoil in equity markets 
worldwide intensified during 
the early part of the year 
amid well-documented 
developments pointing to a 
slowdown in China. Indeed, a 
50% collapse in the Shanghai 
stock market, record capital 
outflows, exchange rate policy 
confusion and deteriorating 
macro trends have all 
been among the headlines 
triggering a mass sell-off in 
financial markets. 

Efforts to rebalance growth 
are being complicated by 
an unfavourable context of 
huge debt accumulated in 
recent years, strains in local 
government finances, excess 
capacity in industry, an 
overhang of unsold residential 
properties and a decline in 
population of working age. It 
would seem, therefore, that 
there is a very real threat of 
growth in China slipping below 

the 6.5–7% range targeted by 
national officials.

Leading international 
forecasters continue to attach 
a relatively low probability to a 
sharp slowdown in the world’s 
second largest economy, 
saying its government still has 
considerable scope for policy 
response should need arise. 
But with the global economy 
treading a delicate line, how 
far-reaching would the fallout 
be if China were to suffer a 
serious shock to growth?

Commodities 
China accounts for around 
15% of the global economy, 
second only to the USA; 
when adjusted for purchasing 
power, more goods and 
services are produced in 
China there than in any other 
country. Even more crucially, 
the IMF estimates that China’s 
6.9% annual rate of expansion 
contributed more than 50% to 
global GDP growth – that is, 
the total of all individual GDPs 
– over 2015. You need only 
look at commodity markets 
to gauge the significance 
of China’s slowing industrial 
output on demand and prices. 
For instance, the price of iron 
ore fell by more than 40% 
during 2015, while coal prices 
have fallen nearly 40% over 

the past two years. Since 
China by itself drove 85% of 
the increase in global iron 
ore and coal consumption 
over the previous decade, 
weakening demand has 
naturally placed considerable 
downward pressure on prices. 

It would seem, then, that 
China’s investment-heavy, 
industry-led expansion was 
of disproportionate benefit to 
commodity-exporting nations. 
Now growth increasingly 
comprises consumer 
spending and services, these 
nations are feeling the brunt 
of the slowdown. Although 
other factors are also in play, 
a moderation in Chinese 
growth has contributed 
to global oil production 
outstripping demand by over 
1.5 million barrels a day during 
the last 12 months. 

If growth in China were to 
screech to a halt, the woes 
of commodity exporters 
would be compounded. Of 
course, cheaper energy 
provides a boost to many 
advanced economies that 
rely on imports, as the UK 
does marginally, but such 
low commodity prices place 
extreme financial pressure on 
a larger number of countries. 
Emerging markets account 
for almost all net exporter 
nations, together making 
up nearly 60% of world 
output, and they have been 
responsible for more than 
80% of world economic 
growth in recent years.

Bank risks
Moreover, further 
deterioration in emerging 
markets would pose a major 
risk for international banks. 
Take those in the UK, for 
instance, where outstanding 
loans to China and emerging 
markets in aggregate stand at 

around $200bn and $900bn 
respectively. A severe slump 
in China would generate a 
rise in corporate defaults, 
cutting banks’ revenues and 
profitability as a result, and 
could put a brake on domestic 
lending in the UK. 

Loss of confidence 
could perhaps be the most 
damaging way in which a 
shock to growth in China 
could reverberate around 
the world. We have already 
witnessed the influence that 
concerns over its economy 
have on financial markets. 
Diminished consumer 
confidence would lead to an 
increase in precautionary 
savings, reducing household 
spending and keeping 
the world economy in the 
doldrums for a lengthy period. 

So far, official data shows a 
noteworthy but manageable 
slowdown in China, although 
there is rising scepticism 
that growth statistics are 
increasingly overstating real 
economic activity. Indicators 
considered more reliable, 
such as electricity output, 
freight volumes, passenger 
numbers, along with survey 
measures, point to a sharper 
rate of deceleration. Even so, 
evidence is not yet showing a 
collapse in Chinese growth. 

A recession in China would 
undoubtedly cause a global 
shock. Emerging markets 
would be hit hardest, but with 
policy rates already stuck 
at all-time lows across the 
developed world, it could 
well be enough to transform 
speculation about a ‘third leg’ 
for the global financial crisis 
into reality. b

Tarrant Parsons is an economist 
at RICs

tparsons@rics.org
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A new analysis of policy and standards for low and zero 
carbon (LZC) homes draws from 70 interviews with 
a broad range of stakeholders, including designers, 
developers, consultants, valuers and key industry 
representatives. Interviewees were asked to assess the 
strengths, weaknesses, opportunities and challenges for 
policy and standards on LZC homes.

Although the 2016 target has been scrapped, concerns 
about the sector’s capacity to provide LZC homes remain, 
with ambitious UK climate change targets and EU ‘nearly 
zero-energy’ buildings targets for 2020 still in place.

Even if building regulations do become aligned with 
the ‘nearly zero’ target, there would still be a potentially 
significant role for voluntary standards in driving 
innovation beyond the regulatory minimum.
n www.rics.org/futurepolicystandards

A recent internal review 
of valuer registration has 
highlighted that there are 
doubts among some RICS 
members about how far their 
practice falls under the scope of 
the Red Book, and particularly 
whether their work is one 
of the exceptions specified 
in Professional Standard 1 
section 6 paragraph 6.2.

Although not formally part 
of the Red Book, material 
is provided by the RICS to 
help members by addressing 
some of the practical issues 
that arise in their day-to-day 
work, with more detailed 
explanation and comment that 

aims to cover most situations. 
The material is in three parts:

 b part 1 addresses issues 
about the overall scope or 
reach of the Red Book

 b part 2 covers the principles 
underlying the Red Book 
exceptions in more detail

 b part 3 considers some 
practical examples.

Parts 1 and 2 are of global 
application, and while part 3 
contains mainly UK examples, 
it will be developed so that 
it includes examples from all 
world regions.
n www.rics.org/
redbookscope

Red Book queries answered Future of policy and standards 
for low and zero carbon homes

UPDATE
RICS London 
Policy Paper
RICS London Manifesto 2016: Vision 
for London looks at areas where the 
incoming mayor will have to focus 
attention over the next five years, 
and highlights the need to empower 
communities to carry out their own  
home-building projects by creating 
a support hub that provides access 
to public funding, information and 
professional advice. 

Borough planning departments are 
often under-resourced and this can delay 
building projects, so the RICS is calling on 
the mayor to create a London-wide team 
of troubleshooting planners who can 
be parachuted in to support struggling 
authorities and speed up processes.

The report also recommends:
 b a tax on land that has seen drastic 

increases in value as a result of 
infrastructure projects 

 b funding new and small business 
incubators to provide space for innovative 
start-ups, which are being pushed out of 
London due to the high cost of rents and 
commercial property

 b the creation of an infrastructure 
catalogue for potential investors, allowing 
them to examine the viability of current 
infrastructure schemes and see the 
potential advantages of investing in 
long-term projects alongside the Greater 
London Authority

 b the new mayor should lobby the 
government to prevent London’s 

affordable or social housing from being 
included in Right to Buy schemes.

Other longer-term suggestions involve 
a move away from office-centric work 
environments and allowing more people to 
work from home by improving broadband 
capacity in many parts of London. 
n www.rics.org/londonmanifesto

www.rics.org/redbookscope


m Ay/J U N e 2 0 1 6 7

In brief...

A new RICS information paper, Real 
estate fund, asset and property 
management: investment services, 
aims to define more closely the duties 
and responsibilities of real estate 
professionals operating in European 
markets and offer descriptions to ensure 
transparency, fluidity and accountability 
for those involved.

The paper clarifies: 
 b the property fund structure – fund 

vehicle, portfolio/assets and property 
revenues and costs

 b the cash flow
 b the operational relationship

 b the terms ‘fund’, ‘asset’ and ‘property 
management’, as used to describe 
property investment-related activities; 
these can often lead to misunderstanding 
and misinterpretation as functions are 
sometimes different across Europe and 
terms are used in varying contexts.

The publication mainly targets 
commercial property members in capital 
markets, agency and brokerage, as well 
as fund managers, asset and property 
managers, with a focus on property 
investment-related activities.
n www.rics.org/fundasset 

Building the future: People, prosperity  
and possibilities
Wednesday 8 June 2016, British  
Museum, London
The world is changing and real estate 
investment is changing with it. The British 
Property Federation’s Annual Conference 
will be chaired by Naga Munchetty, BBC 
broadcast journalist, and will feature top 
international executives such as Wolfgang 
Egger, CEO of Patrizia Immobilien AG, 
and Rasmus C Beck, chief executive of 
Metropole Ruhr, examining:

 b the factors shaping global movements of 
capital and people

 b how to be successful in global markets
 b how to attract investment and talent and 

create successful places
 b UK political response to these issues.

There will also be networking opportunities 
with chief executives and senior figures at 
the UK’s largest investors and developers.
n http://bit.ly/20PMb3K

RICS research
New business practices: 
estate agency interactions 
in England and New Zealand 
housing markets

Estate agents have seen and 
participated in significant changes 
to technology and communication 
in property transactions since 
the 1990s. Previous studies have 
observed how technological 
innovation such as email and online 
property portals has affected 
communication and advertising, 
and identified how both buyers and 
vendors have altered their behaviour 
as information about and attitudes 
towards homebuying have changed.

This report summarises the 
findings of 29 interviews and a 
desk-based review of estate agency 
web presences carried out in 2014 
and 2015, comparing businesses 
in England and New Zealand. The 
interviews provide detailed insights 
into the changes in practices 
and pressures and opportunities 
afforded by innovation and changes 
in behaviour. 
n www.rics.org/
newbusinesspractices

European investment 
information paper

Construction, the Consumer 
and the Law
Thursday 9 June 2016, King’s 
College London
What protection can 
consumers be offered and 
against what risks when it 
comes to building homes or 
extensions? The conference 
aims to raise awareness of 
this part of construction law, 
define best practice, identify 
potential reforms and enable 
practitioners to network.
n http://bit.ly/conlawkcl
n elizabeth.alabaster@ 
kcl.ac.uk

British Property 
Federation Annual 
Conference 2016

Consumer law 
conference

www.rics.org/newbusinesspractices
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The history of dealing 
with climate change 
is hardly a tale 
of unambiguous, 
ambitious leadership. 
Nineteen years 
after the landmark 

Kyoto Protocol was signed, global 
temperatures have continued to rise and 
the concentration of atmospheric carbon 
dioxide has reached its highest level in 
more than a million years. Oceans are 
becoming dangerously acidic and sea 
levels are going to rise, even if we all 
stopped burning carbon tomorrow. With 
much of the world’s population living in 
coastal areas, the consequences will be 
significant. Climate change is often seen 
as an environmental issue, a concern for 
a minority of those living in the developed 
world or a curious preoccupation of 
indigenous people, such as those of the 
Andes to whom our planet is Pachamama 
or ‘Mother Earth’. 

In fact, climate change is about human 
prosperity and security. It threatens to 
disrupt our economic models, break 
supply chains and force mass population 
movement. The latest Global Risks 
Report from the World Economic Forum 
(http://bit.ly/1hu9fk0) highlights 29 global 
risks over the next 10 years, and identifies 
“failure to mitigate and adapt to climate 
change” as having the most impact.

At the UN Climate Change Conference, 
COP21, world leaders made encouraging 
progress in agreeing a target of no 
more than 1.5–2°C average temperature 
rises compared to pre-industrial levels. 
But politicians alone cannot deliver the 
necessary cuts in emissions: political 
good intentions can soon be knocked 
sideways by short-term exigencies and 
lobbying by special interest groups. 
Businesses face challenges in the form of 
pressure to return growing profits yearly 
and pay strong dividends to shareholders. 
And who would have predicted that oil 
prices would have crashed to the point 
where investment in renewable energy 
now looks like a poor deal?

Responsibility
So who will take the long-term view and 
turn good intentions into practical steps? 
My answer is: professional bodies. As its 
Charter requires RICS to act in the public 
interest, it has a responsibility, given that 
buildings consume around 40% of the 
world’s energy and contribute up to 30% 
of annual greenhouse gas emissions. 

At COP21, RICS argued that 
professional standards provide confidence 

to make the bold commitments that 
are urgently needed. For example, 
RICS can develop, promote and deliver 
sustainability standards across the 
whole property lifecycle. International 
Property Measurement Standards will 
make it easier to measure and compare 
energy efficiency based on floor area; 
International Construction Measurement 
Standards will do the same for embedded 
carbon. These standards will mean 
more reliable and consistent valuation of 
property and more certainty on running 
costs. Taken together, these steps can 
also help markets better understand the 
value added by sustainable features. 

Managing risks
We know that markets are increasingly 
interested in sustainability. Globally, 2014 
was a record year for the green bond 
market. There was over $35bn in new 
issuances, more than triple the previous 
year. All these investors want good 
returns for their savings balanced against 
risk. To a responsible fund manager, 
low-efficiency buildings are a risk. On 
the positive side, research by RICS and 
others has found that energy-efficient 
buildings generate higher investment 
yields. They achieve higher rents, attract 
occupants more quickly and spend less 
time empty. 

This is more than a question of 
technical standards. They have to be 
applied ethically and must be regulated. 

RICS made a number of commitments 
at COP21:
1. to strengthen the business case for 

energy-efficiency measures by building 
capability among valuers; RICS has 
already made sustainability an integral 
part of the Red Book professional 
valuation guidance 
2. to increase market confidence 
in climate change commitments by 
supporting internationally standardised 
and vertically integrated measurement 
and reporting.

Furthermore, RICS will play its part 
in defining the sector’s climate goals, 
promoting transparency, information 
exchange and greater energy efficiency 
in the built environment. Among the 
first steps have been the launch in 2015 
of the RICS/UN resource Advancing 
responsible business practices in 
land, construction, real estate use and 
investment, and the launch in February of 
the UNEP Finance Initiative’s Sustainable 
real estate investment framework, which 
RICS co-authored. The latter provides 
professionals with user-friendly guidance 
that can support the implementation of 
climate-risk strategies. 

There is much to do, and I shall refrain 
from making grandiose, long-term 
predictions. But I can say with certainty 
that everyone across the surveying 
sector has to take climate change 
seriously. I am determined that RICS 
should take a lead in this vital field. If it 
does not, then who will? b

Securing a 
sustainable future
Sean Tompkins discusses RICS input into a 
major international conference

Sean Tompkins is RICs Chief executive  
stompkins@rics.org
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A very 
unwelcome 
intrusion
Peter Armstrong discusses a 
pervasive threat that demands 
understanding and attention

It is sad but true: the property and construction 
sector needs to confront serious issues to 
mitigate the risk it faces from cyber attack.

In a broad sector that includes rented 
portfolios, mixed-use developments, large capital 
projects with dynamic physical construction and 
associated architectural and survey services,  

care must be taken to recognise the nature and source of the 
cyber threat. This means that taking a simple one-dimensional 
view of data breach is dangerous for our environment.

Important innovations
There are significant innovations in the project context such 
as building information management systems and building 
information modelling (BIM), as well as the advent of new 
building techniques including additive 3D and 4D printing, 
autonomous construction equipment and 
drone surveying. Each of these represents 
significant new potential for vulnerabilities. 

Significant data management and security 
issues prevail for BIM, as everyone in the 
project lifecycle shares and uses the same 
core data. Each party in the supply chain is 
responsible for data in the BIM either as an 
owner or custodian. However, not everyone 
will apply the same rigour or invest to the 
same extent in protecting that data.

As an example, imagine I am a Chinese 
construction contractor about to bid on an 
international, large-scale capital project 
and want to access sensitive commercial 
or bid-sensitive data. The likelihood is that I 
am targeting rival bidders’ junior partners or specialist service 
providers in the supply chain for attack. This is a real scenario: 
according to page 8 of the Mandiant APT1 report Occupying 
the information high ground: Chinese capabilities for computer 
network operation and cyber espionage, prepared for the  
US–China Economic and Security Review Commission by Bryan 
Krekal, Patton Adams and George Bakos, there are 130,000 
cyber warriors in the People’s Liberation Army and they are busy 
supporting Chinese commercial entities around the clock.

Unintentional victims
The simple but flawed assumption that cyber attackers would 
not be interested in you because you are only the supplier of 

concrete is dangerous, because you can still be a victim without 
being the target. 

Consider the construction stage: autonomous equipment is 
now being deployed on site. The control networks for these 

machines rely on the building information 
management systems and other data, 
providing a great opportunity to interfere with 
day-to-day site operations. At best this means 
schedule interruption; at worst it could result 
in the main foundation slab not being poured 
to the right consistency or configuration.

The construction of a sensitive installation 
such as High Speed 2 infrastructure, a 
nuclear power plant or the cable runs for 
the data centre of a mixed-use estate would 
all be of very great interest to nation states 
and organised criminality. The common 
link, of course, is the building information 
management systems data that, if accessed, 
could allow insight into sensitive locations 

and protection systems. It could also enable changing the 
configuration for modular manufacturing, so that manufacture 
does not match the associated schedule impact, or allows 
attacks on the controlling database for additive 3D or 4D 
printing on site.

Looking beyond the project environment towards the 
owner-operated model of property portfolios presents a more 
hybridised environment of data and industrial control systems. 
For example, the risk profile of a mixed-use complex with many 
tenants will be determined by the business of those tenants, 
whether they are retail outlets, banks or financial institutions. 
Use of a drone with cyber-attack tools hovering next to the 
ventilation grille in a tower block, meanwhile, gives access to 

The property  
and construction  
sector needs to 
confront serious 
issues to mitigate 
the risk it faces  
from cyber attack

Organisations should 
treat cyber attack the 
same as all other risks
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its heating, ventilation and air conditioning system; the German 
blast furnace that was seriously damaged in 2014 attests to  
the danger of a vulnerable system (http://ibm.co/1TtJowK). 

Again, the facilities management contractor engaged by the 
owner to support properties in the portfolio 
represents a significant area of susceptibility.

CCTV cameras
The contract may well be price-sensitive 
when CCTV cameras are installed – which 
is disturbing because, although they do not 
have screens or keyboards, they are still 
addressable computers once they have  
been connected.

In February, there was another example of 
a camera manufacturer having its products 
hacked. This underlines the fact that these 
cameras must be configured according to  
IT security requirements. If not, criminals 
can access the organisation’s networks 
right at the points of entry, where it is acknowledged there are 
assets or information of great importance to the business and 
its operations. It is important to ensure that third-party facilities 
management or engineering contractors apply the same level of 
rigour as your organisation does to cyber defence.

This is a procurement governance issue that needs to be 
addressed urgently. If a completed property is attacked through 
the back-up diesel generator that is owned and operated by a 
third party, this could have a major impact on that contractor’s 
networks, as happened in the high-profile attack on the 
American retailer Target in 2013 (http://bit.ly/1DWUm6b).

The owner needs to think about the infrastructure provided for 
the tenants, such as the wifi, cabling, data centre ventilation and 

automated building management systems. To what degree do 
these installations represent upstream vulnerabilities and how 
do we mitigate the associated exposure? 

These observations illustrate that cyber exposure is a major 
issue. We need to understand what it means for individual 
organisations and the sector in the context of joint responsibility. 
The whole is as strong as the weakest link, and there are a lot of 
links in the value chain.

Risks and mitigation
Organisations need to reflect on their treatment of cyber 
exposure. For every other danger, an organisation first 
quantifies the likelihood then makes informed choices about 
the deployment of its capital by balancing mitigation, retained 
(and funded) risk and risk transfer. Very little, if anything, is 
spent on combating cyber attack, although a lot may be spent 
on consultants to help firms understand vulnerabilities, and then 
even more on strategies to reduce the possibility. 

So what should you be doing? Put simply: treat cyber attack 
the same as all other risks. 

First, quantify and understand the location of the exposure 
peril. If an organisation has already identified project vulnerability 
of $100m and risk of cyber attack doubles the probability of 
occurrence, the exposure is in fact $200m.

Second, knowing the location of the incremental risk enables 
the organisation to reconsider its decisions about the speed 
of mitigation spend, scale of retained risk (perhaps reviewing 
funding treatment, maybe using a captive), and whether or not it 
has bought big enough limits for property or casualty in this case.

Cyber risk enables, accelerates and amplifies existing 
exposures, and organisations need to understand where their 
incremental peril resides to decide how best to address this, 
which is why there is an increase in cyber liability insurance. 
The products are principally designed to provide first-party 
cost offset for recovery from a successful breach. They can 

provide for technical expertise to contain 
and remediate the breach, for PR and legal 
support for engagement with customers, 
regulators and credit-monitoring services for 
third parties who may be affected by data 
theft. The scale of capacity and the role of 
the product relevant to the challenge are a 
sensible addition to the portfolio, which now 
reflects more meaningfully the overall scale 
of incremental exposure consequent on 
cyber vulnerabilities.

The EU recognises the significance 
of the probability of successful cyber 
breaches in its approach to the new General 
Data Protection Regulations (GDPR), 
scheduled for ratification this year. Current 

legislation assumes that, in the event of a successful breach, 
the organisation must have done something wrong. Under the 
new legislation, the assumption is that breaches are inevitable; 
therefore, the question is to what degree were they aggravated 
by the organisation’s actions or inactions. In the most aggravated 
cases, penalties will be draconian: a £77m fine or 2–5% of global 
turnover, whichever is greater. b

Very little is spent on 
combating cyber 
attack, although a 
lot may be spent on 
consultants to help 
firms understand 
vulnerabilities

Peter Armstrong is executive director of Cyber for Willis Towers  
Watson Global

Peter.Armstrong@WillisTowersWatson.com
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Market volatility cannot be solved by sustainable 
valuation, argues Chris Thorne

A flawed approach

In a recent article, Joshua 
Askew called for the property 
sector to embrace the 
concept of “sustainable 
value”, and advocated its 
use alongside market value 
(Property Journal, December 
2015/January 2016, pp.16–17). 
He acknowledged that this 
is not a new concept and 
referred to the German 
Beleihungswert, usually 
translated as “mortgage 
lending value”, which dates 
from as long ago as 1900. 

However, there are many 
reasons why the concept has 
not found favour outside a 
few specialised applications, 
nor been embraced by the 

global valuation community. I 
summarise a few of these.

 b Whether based on 
market or entity-specific 
inputs, a valuation is always 
time-dependent. It is an 
hypothesis based on a set of 
circumstances, many of which 
are also time-dependent. 
The fact that prices and thus 
values change with time is 
not something that should be 
fudged by suggesting that a 
given figure is ‘sustainable’, 
that is, one that will remain 
valid over time. At any given 
point, a ‘sustainable value’ is 
just as likely to be wrong as 
a market value provided at 
another time.

 b Markets are volatile 
and prices can change 
unexpectedly. Most investors 
recognise this, and the risks 
and opportunities created 
by possible future price 
movements are major market 
drivers. Prices also reflect 
this. While markets are often 
inefficient and occasionally 
dysfunctional, it is not the job 
of the valuer to second guess 
them and impose a theoretical 
alternative. The valuer’s role 
involves having sufficient skill 

risks to use in making buy  
or sell decisions, this 
should not be muddled with 
valuation. It is particularly 
egregious to suggest either 
that a valuation reflecting 
future market risks is in some 
way “sustainable”, or that 
market value does not reflect 
such risks. 

Misunderstanding 
market value
Askew’s article advocates 
the use of sustainable value 
alongside market value as 
this “would immediately 
place any market value 
in a historic and ethical 
context”. I agree that it is 
important for valuations 
to be contextualised, and 
international and RICS 
standards already require 
commentary on market 
trends to be supplied for 
many valuation purposes. 
One cannot comply with 
these requirements simply 
by providing an alternative 
value; and while ethics are 
fundamental to any valuation 
on which others will rely, these 
have nothing to do with the 
bases of value provided.

Advocates of alternative 
valuation bases often 
misunderstand market value. 
For example, the suggestion 
that investors do not take 

RICS comment
This interesting article adds to an important ongoing 
debate. RICS is actively engaged in a number of projects 
in this area, and the subject was a key debate at the Global 
Valuation Board in February.

I expect 2016 to see further pronouncements in the  
area, with RICS being central to the outcomes.

Ben Elder 
RICS International Director of Valuation 

Ther

http://bit.ly/216L0yU

e have been other 
calls for a valuation basis 
that smooths out market 
volatility, notably that made 
by the Bank of England’s 
Andrew Haldane to the RICS 
Valuation Conference in 2009 
( ), and 
another more recently by a 
sector-wide group sponsored 
by the Investment Property 
Forum (http://bit.ly/1KnFHae). 
Indeed, the topic has been  
the subject of sustained 
debate among valuation 
standard-setters and 
academics for many years.

and knowledge of a market to 
spot the odd irrational price 
and ignore it in their analysis, 
rather than recalibrating the 
whole market and pretending 
they know better than the 
majority of buyers and sellers.
b If an investor or lender 
wishes to evaluate the 
risk arising from changing 
market prices then various 
techniques are available, 
but these should not be 
confused with valuation 
methods because they mainly 
calculate the probability 
of a given reduction in 
price based on statistical 
analysis of historic trends. 
Beleihungswert is another 
type of risk management 
tool to reduce market value 
by using some inputs set 
by the relevant regulator 
rather than derived from the 
market or actual data, such 
as minimum discount rates 
and minimum deductions for 
operating costs according to 
Deutscher Pfandbriefbanken 
(http://bit.ly/1oleLxD). Its 
purpose is to provide the 
safety margin desired by 
investors. While many want 
information on likely market 

http://bit.ly/216L0yU
http://bit.ly/1KnFHae
http://bit.ly/1oleLxD
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into account the possibility of 
future upturns and downturns 
when agreeing prices is at 
best naive; the pricing of 
these risks and opportunities 

should be inherent in any 
market value analysis. 
The misapplication or 
misrepresentation of market 
value does not constitute 

a reason for providing an 
alternative valuation.

Many readers will 
remember the mess in which 
the profession found itself 
following the downturn in 
the early 1990s when a 
misguided minority sought 
to excuse overvaluation, 
wrongly claiming that the 
problem lay with market 
value because it could 
only take into account 
past transactions and not 
anticipate trends in a falling 
market. This led to the Red 
Book spawning a plethora 
of alternative bases that 
confused valuers and their 

clients alike until they were 
finally consigned to the bin. 

We must be careful not to 
repeat the same mistakes a 
generation later. b

The suggestion that investors 
do not take into account the 
possibility of future upturns and 
downturns is at best naive

Chris Thorne FRICS is a director 
of the consultancy valuology. 
he is former Chairman of the 

International valuation standards 
Board and was also Chairman of 

the RICs Red Book editorial Board 
between 2000 and 2008. 
cthorne@valuology.org
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Interim Rent

Q In 2009 my client took a five-year lease on retail 
premises protected by the Landlord and Tenant Act 

1954 (“the act”). In 2014, she served a formal request for 
a new tenancy under section 26 of the act. Since then, the 
landlord has been evasive and negotiations have dragged 
on for two years. Rents declined significantly over the 
term of the lease but have now picked up. My client 
wonders whether the interim rent can be backdated to be 
set at the lower level? 

> Jeremy Ferris 

a It is well known that a tenancy protected by the act will 
continue unless either the tenant vacates before the end 

date on the lease, or the lease is brought to an end by the 
landlord or tenant serving an appropriate notice under the act. 

With negotiations for a new tenancy ongoing, a tenant  
will usually continue to pay rent at the level that applied at 
the end of the contractual term. That rent may have been 
settled some time ago and may therefore be above or below 
current open market levels. In those circumstances, either the 
landlord or the tenant can apply to a court asking it to set an 
interim rent. 

Once an application to a court has been made, that court 
has discretion as to whether an interim rent will be payable 
and, if so, at what level. 

Procedure
Although either party can apply for an order determining an 
interim rent, only one application may be made at a time. This 
can be made either as a discrete application as part of the 
lease renewal process or as a stand-alone claim. Applications 
cannot be made any later than six months after termination of 
the relevant tenancy. 

When will an interim rent rate begin?
An interim rent is payable from the earliest date on which the 
tenancy could have been brought to an end by the relevant 

section 25 notice, or on which the tenant could have given 
in their section 26 notice for commencement of the new 
tenancy. This does not mean the earliest date that could 
have been specified in any such notice, since that date would 
always be the contractual expiry date. The correct approach 
is to examine the actual notice or request, and calculate the 
earliest termination date that could have been specified in that 
notice or request. 

Determination
There are two different methods for calculating the amount of 
interim rent, according to whether the new tenancy will be for 
the whole of the premises (and the landlord is not opposed to 
granting it), or whether it is any other case. 

In this particular case, as the new lease is to be for the 
whole premises and the landlord does not object to a new 
tenancy, the first method of calculation will apply. The general 
rule will therefore be that the interim rent is the same as the 
rent payable under the new tenancy; therefore if the ‘new’ rent 
is lower or higher than the existing level, the interim rent will 
also be lower or higher.

There are however two exceptions to this general rule: 
first, where there has been a substantial change in the rental 
market during the interim rent period; and second where the 
terms of the renewal lease are significantly different from 
those in the old one. In both those cases, the person making 
the application must prove to the court’s satisfaction that 
these factors would cause a substantial difference in the 
interim rent. They can then ask the court to settle the interim 
rent accordingly.

Applying those principles to this case, my advice is that 
the tenant should apply to a court for assessment of an 
interim rent. This will be on the basis that the general rule for 
assessment of interim rent should not apply, because rental 
levels have substantially altered during that interim period. If 
the court agrees, the interim rent will be valued and run from 
the commencement of the interim rent period. b
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The ownership of 
surveyors’ businesses 
typically tends to 
follow a traditional 
model in which control 
is restricted to a 
relatively small number 

of partners or shareholders. To a large 
extent, this model has stood the test of 
time, but increasingly it is under pressure 
from changing expectations among 
younger practitioners who are less 
prepared to commit the same amount of 
time and money. 

Practice owners wishing to retire and 
be paid for their stake may find that 
younger employees who are seen as 
prime candidates to replace them will 
often be unwilling or unable to make 
a capital contribution, removing the 
traditional source of funds used to buy 
out retirees. Furthermore, there are 
generally few external buyers, making 
a trade sale a pipe dream for all but a 
handful of businesses.

These issues are shared by many 
other professional practices. Some are 
addressing the problem by moving to a 
new model, in which all or most of their 
workers can acquire a stake: this model is 
employee ownership. 

Why employee ownership?
Surveyors’ firms are no different from 
other professional organisations in some 
ways. They rely heavily on the skills of 
their people, a strong team culture is 
critical to long-term success and they 
take pride in providing a quality service. 
These reasons alone may be sufficient to 
consider the potential merits of employee 
ownership, but there are others.
1. Employee-owned companies tend to 
outperform their peers against a number 
of measures. Evidence shows greater 
productivity and employee satisfaction, 
stronger growth and more resilience.
2. The second benefit stems from the 
first and takes the form of two new 
tax incentives, which are intended to 

 b The first is aimed at existing trading 
company owners and provides them with 
the opportunity to sell a majority stake to 
an employee-ownership trust entirely free 
of capital gains tax.

 b The second enables any trading 
company, a majority of which is owned by 
an employee trust, to pay annual bonuses 
to staff free of income tax (with a 
maximum of £3,600 per worker per year). 

In both cases, strict rules govern how 
workers can gain from the trust and 
how tax-free bonuses can be paid, to 
ensure that benefit is spread fairly among 
employees. This does not prevent the 
organisation rewarding selected workers 
more generously than others, but any 
bonuses not within the ‘all-employee’ 
requirement will be taxable. It is also 
possible for chosen employees to acquire 
more shares than others, so long as 
these do not come from the trust and the 
trust retains control of the company. 

How does it work?
Where employee ownership is introduced, 
the transition will often proceed like this:

 b the company, partnership or LLP 
commissions a valuation

 b once the valuation is produced, the 
business looks at its anticipated future 
cashflow to determine how long it may 
take to fund the purchase of shares from 
existing owners

 b if the valuation and anticipated time 
period for payment are acceptable, the 

encourage more businesses to extend 
their ownership to all employees. They 
have been introduced as a result of the 
government’s belief that a growth in the 
number of employee-owned businesses 
makes sound economic sense.

More businesses are finding that giving 
everyone a stake in the organisation 
through employee ownership is both 
compatible with their strategic objectives 
and could help staff in their careers.

Current employee-owned 
businesses
Employee ownership is being adopted 
as a new model by property-related 
businesses, such as the architecture 
practice Norman Foster, engineering 
consultancy Arup and construction 
bodies, together with other professions 
such as accountancy, law and patent 
agents. Each has their own reasons for 
the shift to employee ownership, but 
their common conviction is that their 
business will thrive as a result, benefiting 
from longer-term staff commitment and a 
stronger team ethos.

What are the tax incentives?
In 2014, the UK government introduced 
two statutory tax reliefs to encourage 
employee ownership among companies.

Stephen Chater asks: is it time to consider employee 
ownership to ensure succession at your firm?

It’s good to share

Businesses are 
finding that giving 
everyone a stake 
in the organisation 
is both compatible 
with their strategic 
objectives and 
could help staff in 
their careers

employee ownership 
can ensure the 
business continues 
after practice 
owners retire 
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company sets up an employee ownership 
trust (if the business is a partnership 
or an LLP, the first step will be to 
incorporate it)

 b the trust agrees to purchase a 
majority stake, up to 100% of the 
company, paying a fixed price but over 
a period of years, funded out of the 
company’s future surplus profits.

The sellers will be exempt from capital 
gains tax on their sale proceeds, and 
as soon as the company is able to pay 
bonuses it will be able to do so free of 
income tax.

Do employees acquire 
shares personally?
This will depend on what the company 
thinks would work best. Employees can 
acquire personal shareholdings from the 
trust, so long as they are each entitled to 
the same amount of shares or differing 
numbers according to their salary, length 
of service or hours worked. There are 
additional statutory tax reliefs, such as 
the share incentive plan (SIP), which 
can significantly reduce both the cost to 
employees of acquiring shares and the 
impact of any tax incurred on subsequent 
growth in their value.

Individual share ownership is favoured 
by some employee-owned firms, because 
it is often considered to be more easily 
understood and offers staff the prospect 
of capital gains on their shares. However, 
a firm might not anticipate significant 

growth in its value, reducing or eliminating 
any opportunity for employees to make 
a profit from their investment. It can also 
be time-consuming to administer, since 
arrangements will normally have to be 
made to award shares to new employees 
and buy back shares from leavers.

The alternative approach is for the 
shares to continue to be held in trust on 
behalf of the employees. This structure 
has been adopted by the architectural 
practice Make, engineering consultancy 
Arup and retailer John Lewis, with the 
trust managing 100% of shares in each 
case. The financial benefit to employees 
will probably take the form of an annual 
profit share that creates a performance 
incentive and organisational benefits, 
such as building a participative and 
transparent culture. This helps to create 
fulfilling roles and, indirectly, a financially 
successful practice.

What if not all the current 
owners want to retire?
The tax incentives attached to employee 
ownership can be enjoyed so long as 
the trust acquires more than 50% of the 
company, so this will often be possible if 
some existing owners wish to continue.

If none or not all of the existing 
owners intend to retire, an employee 
ownership trust may not be the right 
solution. Alternative approaches are 
likely to exist, including:

 b allowing all employees the 
opportunity to acquire shares personally, 
for example, benefiting from the tax 
incentive of an SIP

 b allowing a more limited range of 
employees to acquire shares (or to be 
granted options to acquire shares in  
the future)

 b setting aside a specified percentage 
in an employee trust, representing a 
claim by employees as a whole to the 
same percentage of annual profits.

Conclusion
These tax incentives are encouraging 
more business owners to consider a 
new succession route as an alternative 
to selling to a third party, and they create 
an opportunity for employees to receive 
a higher net share of any future profits. 
Employee ownership is not always 
appropriate and will not necessarily 
work successfully in every practice. For 
example, there are no doubt some firms 
that genuinely believe that only a limited 
number of partners or employees are 
sufficiently experienced or committed to 
take on the responsibilities of ownership. 

It is not a matter of one size fitting 
all. A business might understand 
the possible benefits of employee 
ownership, but may want to retain 
stronger financial incentives for its 
management team. In such a case, the 
firm could combine employee ownership 
with higher-level rewards, including more 
significant shareholding or share options 
for management team members. b

Tax incentives are 
encouraging more 
business owners 
to consider a new 
succession route as 
an alternative to a 
sale to a third party

www.postlethwaiteco.com

Stephen Chater is share Plans director  
at the law firm Postlethwaite, an  

employee-owned business
spc@postlethwaiteco.com 
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TAXINGTIMES
UK residents disposing of overseas property will often receive 
local advice on their tax position – but they shouldn’t forget 
about their UK liabilities, advises Robert Walker

UK residents are generally 
subject to domestic tax in 
respect of their worldwide 
income and gains; hence, UK 
income tax will be due on 
rental income from overseas 
property, and the property will 
be part of an individual’s estate 
for inheritance tax purposes. 
In addition, capital gains tax 
(CGT) will apply to disposals, 
whether the property has 
been owned for personal 
purposes or as an investment.

Where an overseas 
property was acquired by a 
UK individual for a trading 
purpose, for example for 
development or short-term 
resale, the disposal profit is 
liable to UK income tax rather 
than CGT. 

There are also special 
CGT rules for UK residents 
that defer the tax until the 
proceeds of sale are remitted 
to the UK, though these do 
not apply for UK-domiciled 
individuals whose permanent 
home is elsewhere. The 
disposal of trading properties 
and these remittance rules 
are outside the scope of this 
article, however.

Where UK CGT does apply, 
the gain arising on disposal 
is charged after deducting 
acquisition costs, estate 

agents’ and solicitors’ fees, 
improvement costs and (if 
available) the annual capital 
gains exempt amount, which 
is currently £11,100. CGT is 
currently charged at 28% for 
higher-rate income tax payers.

It’s also worth noting 
that the gain is calculated 
in sterling, which can have 
unexpected consequences 
if the exchange rate has 
fluctuated significantly 
between acquisition and 
disposal. The taxpayer may 
have made little or no gain in 
the local currency, but it may 
be significant in terms of CGT 
once the initial acquisition 
costs and sale proceeds are 
translated into sterling, at the 
exchange rates prevailing for 
those points in time.

If the gain is subject to tax 
both in the UK and overseas, 
it’s usually possible to claim 
double tax relief. This way, 
the amount of overseas 
tax incurred can offset the 
domestic liability, preventing 
UK residents from being taxed 
twice. How this relief works 
depends on whether the UK 
has a double tax treaty with 

the relevant country, but the 
general rule is that relief for 
the overseas tax can only 
ever reduce the UK liability 
to nil. If the overseas tax is 
higher, there will be no refund 
of the excess. 

If there’s a loss on disposal 
of the property, no UK CGT 
will be due, and the loss will 
be available to offset capital 
gains in the current year or in 
subsequent years.

The gain or loss should be 
reported in the self-assessment 
return, and the usual deadline 
of 31 January following the 
relevant tax year applies for 
completing this and paying tax. 

Reliefs
Before settling the bill, 
however, it is worth giving 
consideration to whether the 
gain could benefit from a relief 
from CGT.

Where the overseas 
property has been the owner’s 
home then principal private 
residence (PPR) relief may be 
available from UK CGT. PPR 
relief exempts all or part of 
the gain from the disposal of 
an individual’s main residence. 
Where an individual owns 
more than one residence, they 
can nominate which should be 
treated as their PPR, subject 
to certain conditions. 

The key condition, recently 
introduced with the  
non-resident capital gains 
rules, is that the taxpayer 
should have spent at least 
90 days per tax year in the 
relevant overseas country. It’s 
also worth noting that periods 
in which the property has 
been let may also qualify for 
an equivalent lettings relief.

Where the taxpayer hasn’t 
used the overseas property 
as their home but the 
property is in the European 
Economic Area and qualifies 
as a “furnished holiday let” 
or has been used for another 
trading purpose, CGT rollover 
or holdover relief may be 
available to defer the gain 
when the proceeds from 
disposal are reinvested in 
another trading asset. A 
furnished holiday let can also 
be eligible for entrepreneurs’ 
relief, which reduces the rate 
of CGT to 10%.

It is very easy, and indeed 
not uncommon, for UK 
residents selling overseas 
property to focus simply on 
the local issues. However, as 
this article makes clear, the 
domestic position also needs 
to be taken into account and 
any relevant obligations must 
be settled. b

Periods in 
which the 
property has 
been let may 
also qualify for 
an equivalent 
lettings relief

Robert J Walker is Partner  
and Real estate Tax UK Network 

leader at PwC
robert.j.walker@uk.pwc.com
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Bill Page explains why local jobs growth is a 
vital factor in making investment decisions

Growth hubs

Long-term investment 
returns depend on 
income, and income 
depends on occupier 
demand. Identifying 
local areas that 
are likely to see 

greater than average jobs growth is 
therefore a key strategy for achieving 
outperformance.

Legal & General Investment 
Management (LGIM) Real Assets analysis 
identifies which areas across the UK 
possess the attributes that are most 
supportive to long-term employment 
growth at the workplace level. This is 
based on factors including education, 
employer types, population growth, 
clustering and connectivity. 

Drivers of employment
Much academic and industry research 
ranks areas according to how they 
compare with international capitals or 
the largest cities in the UK. LGIM takes 
a more granular and forward-looking 
approach, however, focusing specifically 
on total employment growth. There are 
five main themes in its model.

1. Education
Businesses are attracted to areas with a 
skilled labour catchment, which increases 
the likelihood of subsequent business 
and employment growth. Furthermore, 
skilled workers tend to go where the best 
jobs are being created; the more highly 
skilled an individual is, the more likely 
they are to move. The effect is to embed 
local differences, giving certain locations 
a persistent advantage that is reinforced 
by scale. LGIM has found the proportion 
of residents educated to UK degree 
level or beyond is highly correlated 
with subsequent employment growth. 
Relationships between the proportion 
of residents who are students and 
subsequent jobs growth are also strong.

2. Employer types
The presence of the ‘right kind’ of 
employers also has a notable influence on 
subsequent jobs growth. The proportion 

of workers who were employed in what 
are termed ‘value-add’ professions – 
banking, finance and insurance, real 
estate, or professional, scientific and 
technical – correlates significantly with 
subsequent total employment growth.

3. Population growth
A declining population will tend to retain 
poorer-quality, less elastic labour. Areas 
with decreasing populations, therefore, 
will tend to see lower employment growth 
as workers who are less able to compete 
in the workforce will account for a rising 
share of the population.

The opposite is also true; because 
mobile labour is more likely to be of 
higher quality, it follows that expanding 
populations will provide an improving 
labour pool and therefore drive greater 
local economic and employment growth 
than would otherwise be the case. 
Areas experiencing the highest rate 
of population growth over a 10-year 
period tend to have the highest rate of 
employment growth over the subsequent 
10-year horizon as well. 

4. Clustering
There are three ways that clusters can 
have a positive effect on an area. The 
first is by increasing the productivity 
of companies there as a result of 
competitive pressure or by lowering the 
cost of inputs. The second is by driving 
innovation, and the third is by stimulating 
new business creation. 

There is evidence that this matters. 
Edward Glaeser, Professor of Economics 
at Harvard University, found that a 10% 
variance between areas in the number 
of firms per worker is associated with a 

differential of around 10% in employment 
growth over the subsequent 20-year 
period, and LGIM’s findings echo this; 
the more companies there are in an area 
relative to current employees, the more 
that employment is likely to grow.

5. Connectivity
Connectivity enables specialisation and 
trade, the bedrock of economic growth. 
Two unconnected cities making the same 
product will perform all the tasks involved 
in its manufacture. Two connected cities 
with competitive firms will specialise in 
one task, double their scale, improve 
efficiency and gain an export base. 
Connectivity enables this while reducing 
the cost of production – but a supportive 
business environment and responsive 
population are still necessary.

The better connected an area is, 
the better the subsequent jobs growth 
is likely to be. LGIM found that the 
proportion of employees in an area who 
get track-based transport to work – that 

Connectivity 
enables 
specialisation and 
trade, the bedrock 
of economic growth
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is, tube, train or tram – is correlated with 
subsequent jobs growth. This holds true 
even when London is excluded.

Approach
LGIM analysed relationships at the local 
authority level but combined certain 
locations into primary urban areas 
(PUAs). It only monitored those which, 
after the inclusion of PUAs, aggregated to 
75% of the UK’s workforce. This was on 
the assumption that smaller areas would 
not provide sufficient liquidity. A total of 
146 areas were analysed, divided into 
quintiles for ease of analysis. 

The model looks at the statistical 
relationship between the dependent 
variable – workplace employment growth 
between 2004 and 2014 – and a section 
of independent variables measured 
as at 2004. As a result, it accounts 
for just under 50% of the difference in 
employment growth between areas over 
the period 2004–14. This is sufficient 
to say with confidence that an average 

of areas in the upper quintiles will see 
greater employment growth than the 
overall sample. 

Results
By replacing the 2004 data with 2014 
numbers and maintaining the statistical 
relationships, we modelled which areas 
are likely to see greater jobs growth over 
the long term, that is, the next 10 or more 
years, as seen in Figure 1. 

London still dominates the top quintile. 
However, the rapid population growth 
witnessed in areas to the east of the 
capital, plus investment in university 
education and residences, has elevated 
expectations for the boroughs of 
Tower Hamlets, Newham and Hackney, 
which now sit alongside Westminster, 
Southwark and the City of London as 
areas that are expected to see leading 
rates of jobs growth.

The university cities of Cambridge and 
Oxford also appear in the top quintile. 
The obvious benefit of having a high 
number of students drives this, but 
population growth has also been strong in 
these areas.

The regional markets of Milton Keynes, 
Slough, Watford and Welwyn Hatfield 
feature in the upper quintile too. Watford 
is a consistently strong performer in such 
studies, and although this surprises many 
LGIM has noted that the borough has 
seen 20% office rental growth over the 
last 12 months.

The ‘big six’ office markets start to 
emerge in the second quintile: Bristol 
and Edinburgh are both driven by higher 
than average proportions of value-add 
employees, students and use of transport 
infrastructure. 

Manchester, Leeds, Glasgow and 
Birmingham sit in the third quintile. 
Leeds and Glasgow are held back by 
disappointing population growth, but 
constituent authorities in the Manchester 
and Birmingham PUAs would sit 
comfortably in the first and second 
quintiles if a more granular approach 
were taken: weaker areas bring down 
their average. 

Devolution
Regional devolution is progressing. The 
process will move at different speeds in 
different areas, but LGIM expects the first 
fully devolved area to have an elected 
mayor in place by 2018; this is in the 
forecast horizon, and therefore should 
have a bearing on investment decisions 
now. One of the complications in judging 
future winners, however, is that devolution 
can mean a range of different powers, 
from certain spending decisions to  
full fiscal devolution and associated  
tax-raising powers. 

A successfully devolved area could 
benefit from better health, education, 
transport infrastructure and housing, 
enabled by inward investment and a 
more efficient planning process. Among 
these, education, transport and housing 
will influence the LGIM model, the latter 
by supporting population growth, while 
greater commercial development – which 
is most likely under fiscal devolution – will 
help clustering and support the retention 
of students by enabling jobs.

Conducted correctly and ambitiously, 
devolution has the potential to drive 
performance in regional areas above and 
beyond current modelled expectations.

Strategic conclusion
The importance of income to long-term 
investment performance cannot be 
overstated. The analysis above indicates 
a number of factors that make an 
important contribution to above-average 
employment growth. Back-testing 
suggests that portfolios consisting only of 
assets contained in our top two quintiles 
– based on 2004 data – would have 
experienced an annual outperformance 
of almost 2% in total returns over the 
subsequent 10 years when compared 
to a portfolio of assets weighted equally 
across locations. Strategically, LGIM is 
tilting its investment portfolios towards 
these outperforming areas. C 

Bill Page is Business space Research  
manager, lGIm 

bill.page@lgim.com

Related competencies include  
Business planning

The better 
connected an area 
is, the better the 
subsequent jobs 
growth is likely to be

 Quintile 1
 Quintile 2
 Quintile 3
 Quintile 4
 Quintile 5

Glasgow

manchester

Birmingham

london

Figure 1
local areas ranked in order of 
workplace-based employment 
growth prospects
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Paul Statham outlines the potential 
of sensor technology to create 
dynamic workplaces

Knowledge 
is power

Recent years have seen the 
so-called ‘internet of things’ 
(IoT) – the network of objects 
able to collect and exchange 
data – gain more and more 
prominence. This IoT still 
promises some very exciting 
developments, however. 

There remain many 
untapped possibilities for 
connecting devices and 
even ‘dumb’ objects; the 
phenomenon is only just 
beginning. We are on the road 
to a point at which everything 
will have a chip and be 
connected. From then on, the 
technology will settle in as we 
realise where IoT connection 
is most transformative. 

Sensor technology, part 
of the IoT revolution, is on 
a similar journey. Right now, 
it is in its infancy in terms 
of capacity. Nonetheless, 
the solutions it provides for 
facilities managers are fast 
gaining recognition.

Insight
Sensor technology is now 
having its biggest impact by 
providing a uniquely accurate 
insight into office utilisation. 
Occupancy monitoring has 
become a mainstream part of 
real estate management after 
a period in which multiple 

technologies have attempted 
to provide a solution with 
greater and lesser degrees 
of success. For instance, 
there has been some work in 
‘IP-sniffing’, that is, tracking 
people’s location in a building 
by monitoring their laptop 
network connection. 

Sensors themselves have 
had a range of applications, 
such as tracking footfall 
through different areas or 
sensing movement through 
turnstiles. All of these 
technologies have been 
around for some time, but 
have encountered problems 
such as unreliability and 
inaccurate data, as well as 
ethical challenges as the 
boundary between measuring 
occupancy and analysing 
behaviour has been blurred. 

Now, the advent of IoT 
and of low-cost, wifi-enabled 
sensing devices has added 
a dimension to the existing 
range of technologies being 
used to understand building 
utilisation. The impact of 
sensor technology is only 
set to increase as the ability 
to embed these devices in 
desks and meeting rooms is 

supported by ever-advancing 
software, which interprets 
the rich, accurate data these 
sensors are returning.

Sensors themselves have 
now been developed to a 
near-optimum point: they are 
cheap enough to be feasibly 
rolled out across an office, 
discreet, and have a battery 
life of 10 years. They are 
capable of collecting data 
second by second, down to 
the level of individual desks. 

This knowledge is power. 
Once you can understand 
working practices with this 
level of accuracy and know 
how current occupants are 
using a space, it becomes 
significantly easier to design 
for future occupants.

Intelligent systems
Yet the transformational 
potential of these sensors lies 
in the system to which they 
are linked. The potential for 
intelligent buildings, which 
can start learning how they 
are being used and adapt the 
space accordingly, relies on 
the power of the software in 
the cloud. 

This software makes 
sense of the data, turning 
raw numbers into intelligent 
solutions. There is a long way 
to go, but the IoT is certainly 
moving towards the state of 
artificial intelligence; even 
within the next five years, we 
will be seeing sensors linked 
to software systems capable 

of turning static buildings into 
dynamic workplaces.

In this way, sensors can 
feed into the connected 
office, with all the possibilities 
this presents. Occupancy 
sensors provide data that 
can be accessed by users at 
multiple interfaces. They can 
see in real time whether a 
meeting room or desk is being 
used from screens around the 
building or their mobile phone. 

The sensors can even enter 
into dialogue with individual 
employees, alerting them 
to a free desk or enquiring 
whether they intend to 
return to a vacated desk that 
day. The future of sensor 
technology is not all about 
big data: once the office is 
connected, the live insights 
become important, enabling 
better navigation of the 
workspace by its users on a 
day-to-day basis. 

As trends for flexible 
working continue, the 
workplace is becoming more 
rather than less complicated 
for the individual employee. 
Sensor technology is 
increasingly capable of 
simplifying their experience 
and will continue to make 
buildings more responsive to 
their occupants. 

Privacy
The only limit to what these 
technologies can achieve 
depends on how far we 
consider them an invasion 

Occupancy 
monitoring 
has become 
a mainstream 
part of 
real estate 
management
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of privacy. The ethical 
standards with which facilities 
management professionals 
work are very clear. For 
property managers, the chief 
and indeed only concern 
should be the performance of 
the building. 

Facilities managers are not 
HR professionals, and their 

ethical framework depends 
on this distinction. The line 
between measuring utilisation 
of workspace and monitoring 
people’s behaviour is one that 
must be clearly emphasised 
and strictly maintained. 
Sensor technology enables 
this distinction by collecting 
data in which individual users 
remain anonymous.

In order to progress 
sensor technology, property 
professionals responsible 
for implementing it must 
ensure that this distinction 
is properly understood. 
Facilities management 
professionals need the soft 
skills to communicate clearly 
that, while monitoring a desk, 
employers are not monitoring 
behaviour. The reason that 
sensor technology is installed 
in a building is to make the 
workplace responsive to the 
increasingly flexible working 
habits of employees. 

Individuals are to a very 
large extent in favour of 

the connected office and 
the benefits it brings, and 
for this reason they tend 
to respond positively to 
effective communication 
about sensors. The ability to 
communicate this message 
well is crucial to the success 
of sensor technology. 

Future skills
Since sensor technology is 
designed to be as intuitive as 
possible, the technological 
skills demanded of property 
professionals are limited. 
Most make use of consultants 
and vendors who provide 
expert technical support 
and data analytics. While 
a basic awareness of 
data analytics helps the 
process of implementing 
sensor insight, the most 
important characteristic 
for these professionals is 
the recognition that user 
experience is central to their 
role. Sensor technology is 
not about building the most 

efficient office, but about a 
creating a workspace that 
operates in the style that 
users need. In efforts to 
create a building that can 
adapt to people’s use of it, 
sensor technology is not 
optional but fundamental. C
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Allison Blakeway examines 
the planning challenges faced by 
commercial developments in the regions

The viability 
barrier

Economic growth is commonly held 
to be the lifeblood of the country’s 
future. The National Planning 
Policy Framework (NPPF) clearly 
encourages economic growth, and 
seeks to ensure it through 
development plan policy. In many 
parts of the country, however, 
finding suitable sites and premises 
remains a challenge, despite 
improving market conditions and 
supportive planning regimes. 

Given the improvement in the economy and an increasing 
number of businesses seeking appropriate modern premises, 
one might expect developers to be beating a path to town 
halls to submit planning applications. Yet in reality, commercial 
development (B1, B2, B8, Retail and Services) applications 
nationally equated to just 3% of all decisions in the year to 
June 2015, according to statistics from the Department for 
Communities and Local Government (DCLG), with just over half 
of these relating to retail and service provision (not including 
mixed-use schemes, which are not defined), as seen in Figure 1. 
Figures for the year to June 2014 are similar. 

So what are the constraints, and why aren’t 
developers capitalising on the key opportunities 
that the economic recovery should present?

Insufficient return
Development viability is one of the main factors 
at play. Typical rental levels for many of the 
areas in which I work, mainly the Midlands 
and the North of England, are such that the 
economics of development just don’t stack up. 
Typical average values and costs, based on BCIS figures from 
November 2015, generate insufficient return for commercial 
developers to be confident about progressing speculative 
development, even without allowances for land purchase cost 
(see Table 1).

Not only do developers have to grapple with viability, there 
are usually other constraints. Brownfield sites often have ground 
conditions that require further attention. Planning policy also 
creates headaches; for example, meeting building standards 
such as BREEAM Very Good typically increases costs but does 
not generate additional value, despite the desirability of the 
environmental credentials that come with them. Re-using heritage 
assets generates additional costs in the form of retention and 
replacement of key features, but again a building’s appearance 
may only result in a small premium over existing rents. 

Obligations
Perhaps the most common market response is the introduction 
of other uses of higher-end value, which are often cited as 
necessary to secure development. However, the ability of local 
planning authorities to respond in an appropriate way may be 
restricted by limited understanding of the key issues and by 
policy wording.

In one of my recent cases, a long-term local plan allocation 
for commercial (B1, B2 and B8) uses was put forward, with 
the developer presenting a case for partial release of the site 
to enable residential development. In order for the scheme 
to be commercially viable, the developer argued that the 
normal planning obligations, affordable housing and education 
contributions would have to be negated. It also committed to 
provision of the commercial element first, despite pretty poor 
market conditions for the location.

The viability appraisal confirmed that 
the residential element could support the 
associated planning obligations in its own 
right. However, when considered in the wider 
context of the whole scheme, it still generated 
a loss. The local authority adopted a flexible 
approach in instances where residential 
viability would be compromised, but it argued 
that its policy made no provision for flexibility 
when considering enabling development. 
Hence, it dug in on negotiations, and consent 

was only granted with a full range of residential planning 
obligations. I doubt that bank funding for such a scheme could 
be obtained, and as a result, the prospects for delivery will be 
significantly undermined. 

Another case in which I’m involved seeks to ensure that an 
urban golf club can remain financially sustainable by improving 
its clubhouse facilities thanks to the release of land for housing. 
Again, the supportive local authority has indicated that it will be 
willing to concede on section 106 obligations if the benefits for 
retained leisure uses can be demonstrated. A viability appraisal 
is required to show how that re-investment will work. There are 
no specific planning policies supporting this approach, even 
though the NPPF requires authorities to be flexible to ensure 
development can go ahead. There is a lack of certainty that 
those taking the decision will be so sympathetic.

The mandatory 
nature of CIL 
leaves no room 
for negotiation



m Ay/J U N e 2 0 1 6 2 5

C O m m e R C I A l
PlANNING

Introducing higher-end uses 
could offer the potential to 
overcome the gap between 
cost and value. However, 
developers should not lose 
sight of the requirements 
to meet section 106 and 
Community Infrastructure Levy 
(CIL) obligations associated 
with the additional uses 
when such schemes are 
conceived. My own research 
on CIL rates in June 2015 
revealed that, outside London, 
retail development is typically charged by 97% of all charging 
authorities with rates ranging between £150/sq. m and  
£350/sq. m. All charging authorities require residential CIL with 
rates typically up to £200/sq. m. In addition, residential schemes 
will generate further requirements for affordable housing. While 
the introduction of higher-value uses into the scheme aims 
to improve viability, once the section 106 and CIL obligations 
are taken into account, it may still be problematic to make the 
scheme viable. 

The mandatory nature of CIL leaves no room for negotiation, 
and while section 106 agreements offer greater room for 
flexibility, developers should be mindful of the local authority’s 
wording as to how flexible it is likely to be. The evidence base to 
support CIL charging schedules or section 106 provisions does 
not normally involve such situations being tested. Engaging with 
the developer during consultation stages may help to address 
this, but it’s unlikely that significant weight will be given to these 
types of scheme as they are largely considered to be one-offs. 

Local development orders
Mixed-use schemes are not the only approach. Local 
development orders (LDOs) are now considered a key 
mechanism to help release sites for development, and many 
authorities will take opportunities to put these in place. However, 
while the LDO process may reduce the costs of a planning 
application – and therefore overall fee payments – and may 
make one site more attractive than another as a result, it does 
not reduce development costs or improve the potential for 

value. Their effectiveness 
in generating commercial 
development and making 
sufficient difference to the 
overall viability gap is still open 
to question. Consultation 
gives developers an ideal 
opportunity to inject market 
realism into this process, 
enabling the LDO to be more 
effective in the long term. 

The challenging conditions 
for commercial development, 
in my view, clearly justify 
a return to supportive 
intervention by public-sector 
organisations. It is evident 
that grant regimes are a 
thing of the past, but the 
increased funding role of 
Local Enterprise Partnerships 
combined with the changing 
business rate environment 
at local authorities means 
that these organisations 
can operate in a more 
commercial manner, and also 
enables partnership working. 
Economic development 
strategies can be used to 
devise flexible programmes 
that support commercial 
development and thus 
economic growth. The 
involvement of private-sector 
developers in devising  

such programmes is, however, essential to ensure that the 
outcome is fit for purpose.

Ultimately, investment in new sites and premises will be 
required for a sustainable economic future. In many parts of 
the country, such growth is already stifled by a lack of sites and 
premises and the understandable reluctance of developers 
to take speculative risk. Market responses through mixed-use 
development may partially address the issue, but will not solve 
all the problems.

Collaboration
Delivery of commercial development under challenging market 
conditions cannot depend solely on the private sector. The 
public sector needs to consider ways in which it can establish 
effective collaborative partnerships and investment mechanisms 
that will enable commercial schemes. However, this requires 
a meeting of minds and a willingness to progress. Where this 
is achieved, economic growth can and will be secured for the 
benefit of all. C

Allison Blakeway mRICS, mRTPI is director, evolution PdR ltd 
allison@evolution-pdr.com

Related competencies include Development appraisals, Planning

Industrial Office Retail 
warehouse 

Rent £110 £215 £110

Yield 10% 8% 7%

Capital value £1,100 £2,687.50 £1,571.43

Construction £977 £1,489 £1,046

Fees £78.16 £119.12 £83.68

Marketing £33.00 £80.63 £47.14

Finance £65.29 £101.32 £70.61

Profit £220 £537.50 £314.29

TOTAL COST £1,373.45 £2,327.57 £1,561.72

Typical rent/capital values and development 
costs (per sq. m)

table 1

Commercial planning applications (year end to 2015)

Figure 1

■  B1 Office, R&D, Light 
Industry

■  B2/B8 General 
Industry, Warehousing 
and Storage

■  Retail and Services

source: dClG

56%

22%

22%
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Economic growth is commonly held 
to be the lifeblood of the country’s 
future. The National Planning 
Policy Framework (NPPF) clearly 
encourages economic growth, and 
seeks to ensure it through 
development plan policy. In many 
parts of the country, however, 
finding suitable sites and premises 
remains a challenge, despite 
improving market conditions and 
supportive planning regimes. 

Given the improvement in the economy and an increasing 
number of businesses seeking appropriate modern premises, 
one might expect developers to be beating a path to town 
halls to submit planning applications. Yet in reality, commercial 
development (B1, B2, B8, Retail and Services) applications 
nationally equated to just 3% of all decisions in the year to 
June 2015, according to statistics from the 
Department for Communities and Local 
Government (DCLG), with just over half of these 
relating to retail and service provision (not 
including mixed-use schemes, which are not 
defined), as seen in Figure 1. Statistics for the 
year to June 2014 are similar. 

So what are the constraints, and why aren’t 
developers capitalising on the key opportunities 
that the economic recovery should present?

Insufficient return
Development viability is one of the main factors at play. Typical 
rental levels for many of the areas in which I work, mainly the 
Midlands and the North of England, are such that the economics 
of development just don’t stack up. Typical average values and 
costs, based on BCIS figures from November 2015, generate 
insufficient return for commercial developers to be confident 
about progressing speculative development, even without 
allowances for land purchase cost (see Table 1).

Not only do developers have to grapple with viability, there 
are usually other constraints. Brownfield sites often have ground 
conditions that require further attention. Planning policy also 
creates headaches; for example, meeting building standards 
such as BREEAM Very Good typically increases costs but does 
not generate additional value, despite the desirability of the 
environmental credentials that come with them. Re-using heritage 
assets generates additional costs in the form of retention and 
replacement of key features, but again a building’s appearance 
may only result in a small premium over existing rents. 

Obligations
Perhaps the most common market response is the introduction 
of other uses of higher-end value, which are often cited as 
necessary to secure development. However, the ability of local 
planning authorities to respond appropriately may be restricted 
by limited understanding of the key issues and by policy wording.

In one of my recent cases, a long-term local plan allocation 
for commercial (B1, B2 and B8) uses was put forward, with 
the developer presenting a case for partial release of the site 
to enable residential development. In order for the scheme 
to be commercially viable, the developer argued that the 
normal planning obligations, affordable housing and education 

contributions would have to be negated. It 
also committed to provision of the commercial 
element first, despite pretty poor market 
conditions for the location.

The viability appraisal confirmed that 
the residential element could support the 
associated planning obligations in its own 
right. However, when considered in the wider 
context of the whole scheme, it still generated 
a loss. The council adopted a flexible approach 
in instances where residential viability would 

be compromised, but it argued that its policy made no provision 
for flexibility when considering enabling development. Hence, 
it dug in on negotiations, and consent was only granted with a 
full range of residential planning obligations. I doubt that bank 
funding for such a scheme could be obtained, and as a result, 
the prospects for delivery will be significantly undermined. 

Another case in which I’m involved seeks to ensure that an 
urban golf club can remain financially sustainable by improving 
its clubhouse facilities thanks to the release of land for housing. 
Again, the supportive local authority has indicated that it will be 
willing to concede on section 106 obligations if the benefits for 
retained leisure uses can be demonstrated. A viability appraisal 
is required to show how that re-investment will work. There are 
no specific planning policies supporting this approach, even 
though the NPPF requires authorities to be flexible to ensure 
development can go ahead. There is a lack of certainty that 
those taking the decision will be so sympathetic.

Introducing higher-end uses could offer the potential to 
overcome the gap between cost and value. However, developers 

The mandatory 
nature of CIL 
leaves no room 
for negotiation
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should not lose sight of the 
requirements to meet section 106 
and Community Infrastructure 
Levy (CIL) obligations associated 
with the additional uses when 
such schemes are conceived. 
My own research on CIL rates in 
June 2015 revealed that, outside 
London, retail development is 
typically charged by 97% of all 
charging authorities with rates 
ranging between £150/sq. m 
and £350/sq. m. All charging 
authorities require residential CIL with rates of typically up to 
£200/sq. m. In addition, residential schemes will generate further 
requirements for affordable housing. While the introduction of 
higher-value uses into the scheme aims to improve viability, once 
the section 106 and CIL obligations are taken into account, it 
may still be problematic to make the scheme viable. 

The mandatory nature of CIL leaves no room for negotiation, 
and while section 106 agreements offer greater room for 
flexibility, developers should be mindful of the local authority’s 
wording as to how flexible it is likely to be. The evidence base to 
support CIL charging schedules or section 106 provisions does 
not normally involve such situations being tested. Engaging with 
the developer during consultation stages may help to address 
this, but it’s unlikely that significant weight will be given to these 
types of scheme as they are largely considered to be one-offs. 

Local development orders
Mixed-use schemes are not the only approach. Local 
development orders (LDOs) are now considered a key 
mechanism to help release sites for development, and many 
local authorities will take opportunities to put these in place. 
However, while the LDO process may reduce the costs of a 
planning application – therefore lowering overall fee payments – 
and may make one site more attractive than another as a result, 
it does not reduce development costs or improve the potential 
for value. 

The effectiveness of LDOs in generating commercial 
development and making sufficient difference to the overall 
viability gap is still open to question. Consultation gives 

developers an ideal opportunity 
to inject market realism into this 
process, enabling LDOs to be 
more effective in the long term. 

The challenging conditions 
for commercial development, in 
my view, clearly justify a return 
to supportive intervention by 
public-sector organisations. It 
is evident that grant regimes 
are a thing of the past, but the 
increased role of Local Enterprise 
Partnerships in funding, 
combined with the changing 
business rate environment at 
local authorities, means that 
these organisations can operate 
in a more commercial manner, 
as well as enabling partnership 
working. Economic development 
strategies can be used to devise 
flexible programmes that support 
commercial development and 
thus economic growth. The 
involvement of private-sector 
developers in devising such 
programmes is, however, essential 
to ensure that the outcome is fit 
for purpose.

Ultimately, investment in 
new sites and premises will 
be required for a sustainable 
economic future. In many parts 
of the country, such growth is 
already stifled by a lack of sites 

and premises and the understandable reluctance of developers 
to take speculative risk. Market responses through mixed-use 
development may partially address the issue, but will not solve 
all the problems.

Collaboration
Delivery of commercial development under challenging market 
conditions cannot depend solely on the private sector. The 
public sector needs to consider ways in which it can establish 
effective collaborative partnerships and investment mechanisms 
that will enable commercial schemes. However, this requires 
a meeting of minds and a willingness to progress. Where this 
is achieved, economic growth can and will be secured for the 
benefit of all. C

Allison Blakeway mRICS, mRTPI is director, evolution PdR ltd 
allison@evolution-pdr.com

Related competencies include Development appraisals, Planning

Industrial Office Retail 
warehouse 

Rent £110 £215 £110

Yield 10% 8% 7%

Capital value £1,100 £2,687.50 £1,571.43

Construction £977 £1,489 £1,046

Fees £78.16 £119.12 £83.68

Marketing £33.00 £80.63 £47.14

Finance £65.29 £101.32 £70.61

Profit £220 £537.50 £314.29

TOTAL COST £1,373.45 £2,327.57 £1,561.72

Typical rent/capital values and development 
costs (per sq. m)

table 1

Commercial planning 
applications  
(year end to 2015)

Figure 1

■  B1 Office, R&D, Light 
Industry

■  B2/B8 General 
Industry, Warehousing 
and Storage

■  Retail and Services

source: dClG

56%

22%

22%



Image © CBRe
2 6  m Ay/J U N e 2 0 1 6

RICS pRopeRty 
JoURNAL

C O m m e R C I A l
TeChNOlOGy

In May 2011, the Cabinet 
Office published the 
government construction 
strategy, which had 
the goal of cutting the 
cost of government 
construction projects by 
15%–20% by reducing 

waste, reforming industry practice 
and securing better value through 
procurement. Central to achieving 
these ambitions is promoting building 
information modelling (BIM).

Introducing BIM in 2012, the then 
Cabinet Office minister Francis Maude 
stated: “This government’s four-year 
strategy for BIM implementation will 
… unlock new, more efficient and 
collaborative ways of working. This whole 
sector’s adoption of BIM will put us at the 
vanguard of a new era and position the 
UK to become the world leader in BIM” 
(http://bit.ly/1phZewm).

It was an ambitious goal to set – but 
is it an achievable one? One year later, 
an update to the strategy included a 
progress review, the results of which 
confirmed the beliefs of BIM advocates 
across the industry: it reported that  
“cost reductions of £72m have been 
achieved in one year and whole project 
life cost reductions of £279m have been 
identified on new contracts awarded 
and projects registered during 2011/12” 
(http://bit.ly/1IoHHh6).

From these figures, it is clear that BIM 
has enabled significant savings on public 
capital projects. So what is preventing 
BIM from being used more widely in 
building surveying?

Financial benefits 
Governments are often among the first 
client groups to favour BIM. As stated 
above, they not only identify direct 
savings to programmes financed by 
public capital, but as a result, also seek  
to enhance efficiency.

Facilities management (FM) is often 
cited as the stage in the property lifecycle 
that BIM offers the greatest return on 
investment. However, for commercial 
developers, with whom the building 

The results show that the industry is 
still heading in the right direction, but 
perhaps not as quickly as some would 
like. There also continues to be a lack 
of understanding of the BS/PAS 1192 
family of documents and the acronyms 
associated with them.

The Publicly Available Standards (PAS) 
suite of documents are fundamental to 
achieving the government’s 2016 level 
2 targets, but the BIM Action Group 
believes that, while most individuals on a 
project should know the basics of the  
BS/PAS 1192 family, it would be too 
much to expect every employee to have 
a thorough working knowledge of every 
standard and specification. 

This is a huge opportunity for building 
surveyors to secure themselves a more 
central role. 

Key BIM documents
For the layperson, the entire BIM process 
is underpinned by the information delivery 
cycle set out in PAS 1192 – 2. 

At the capital expenditure stage, the 
first key document setting a strategy to 
meet the client’s needs and underpinning 
the entire BIM process is known as the 
employer’s information requirements 
(EIRs). The EIRs set out the information 
that the client needs to run their new 
facility and make decisions about its 
development throughout the delivery 
process. It is the client’s responsibility 
to produce this document so clearly the 
building surveyor conversant with these 
documents can do so on their behalf.

Once this strategy is in place, 
procurement can take place, and a BIM 

surveyor is often engaged, this is of little 
value if those assets are to be sold on 
practical completion.

Building surveyors should be guiding 
these clients to see BIM as a marketing 
tool, potentially delivering assets as 
turnkey investments with a ready-made 
FM solution as part of the handover and 
close-out.

However, some private-sector clients 
have already recognised the financial 
benefits that BIM can provide; the 
UK university sector is one example 
where there are clear advantages in 
establishing a digital view of the entire 
estate and handing it over after design 
and construction. Technically, the state 
still regards universities as private-sector 
and they must comply with all the relevant 
fiscal rules.

An adequate asset information model 
can be used to automate large elements 
of any planned preventative maintenance 
schedule, and even flag potential cost 
savings by replacing elements that are 
nearing the end of their serviceable life 
and are difficult to access.

A lack of understanding
The introduction of BIM is often compared 
to the industry’s move from paper 
drawings to CAD during the 1990s. 
However, where CAD computerised 
a single process, leaving macro-level 
processes largely the same, BIM 
workflows fundamentally change the 
way that professionals interact. Perhaps 
unsurprisingly, a lack of knowledge about 
BIM’s benefits has stymied wider adoption. 

RICS polled its members on their 
current understanding of BIM, and in 
response, commissioned a model of 
its Parliament Square headquarters, to 
share the challenges and benefits of the 
process and broaden understanding.

Subsequently, between 2013 and 
2015, the Chartered Institute of Civil 
Engineering Surveyors BIM Action Group 
carried out a heat map survey that 
determined the extent of understanding 
and awareness about BIM across the 
built environment industry at large  
(http://bit.ly/1PG0F43).

Ian Sutton outlines the progress of 
building information modelling in the UK

The way forward
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m revit model 
produced by 
CBre for the one 
Crown Place, 
london, BIM 
project

execution plan (BEP) can be created 
based on the EIRs; these may also form 
the basis of the supply chain information 
execution plan, commonly referred to as 
the supply chain capability summary.

The key components of the BIM and 
who is responsible for them needs to  
be agreed. 

The BEP explains how the information 
modelling aspects of the project will 
be carried out, and should address the 
following four areas:

 b project information: listing project 
description, scope, foreseeable 
challenges, the main stakeholders and key 
BIM personnel

 b project objectives and goals: listing 
BIM objectives as set out by the client 
in the EIRs, and the specific tasks for 
each professional or team engaged 
by the client, programming, and key 
performance indicators

 b collaborative working: listing project 
BIM standards, project coordinates, 
modelling standards, communication 
and meetings, data exchange protocols, 
model/data validation protocols, 
model/data subdivision, modelling units, 
BIM mock-ups and the methodology for 
area calculation

 b project resources and IT requirements: 
listing stakeholder BIM software 
expertise, common data environments, 
hardware/technology infrastructure 
requirements for all stakeholders, 
software requirements for all stakeholders 
and any project-specific BIM content.

Following the tendering process, the 
master information delivery plan (MIDP) 

is produced, setting out the information 
that is to be prepared, who needs to put it 
together and how it should be produced 
and circulated. 

Once the MIDP has been produced, 
then the design team can begin delivering 
the project following the six stages 
that are set out by RIBA, creating their 
information model in full accordance with 
the client’s requirements.

The stages, governed by PAS 1192 – 2, 
end with a project information model, 
which can then be handed over at the 
operating expenditure stage. 

It is at this point that the asset 
management phase begins. This is 
governed by PAS 1192 – 3 and results 
in an asset information model, which 
the client can use in the lifecycle 
management of the building.

It is clear that building surveyors are 
ideal candidates for the management, 
audit and/or production of these BIM 
documents, as these duties go hand in 
hand with surveyors’ more traditional 
roles, such as contract administration, 
development and project monitoring.

Threat to workloads?
A small proportion of the quantity 
surveying profession, however, believes 
that the prospect of automated 
quantitative take-offs, as promised with 
the introduction of ‘5D BIM’, is a threat to 
their workloads.

This ‘5D BIM’ refers to the intelligent 
linking of individual 3D CAD components 
with schedule/time constraints (4D) and 
then cost-related information (5D), which 
can enable automated take-offs.

As a result, some quantity surveyors 
are reluctant to adopt BIM, which 
raises the question of whether building 
surveyors should adopt a similar stance. 
But can BIM processes actually help 
inform and empower them?

For example, when acting in a 
development monitoring capacity, the 
building surveyor can to a degree protect 
a bank that is providing development 
finance by keeping it abreast of costs and 
issues along the way. If something goes 
wrong, the building surveyor is expected 
to notify the bank, which in turn may be 
able to reduce or terminate its funding 
for the project. However, this relationship 
can sometimes break down or fail to 
work as intended, potentially leaving 
both financier and surveyor exposed to 
financial risk.

In the case of Lloyds Bank Plc v 
McBains Cooper Consulting Limited 
[2015], a number of irregularities were 
recorded by both sides, which led to the 
amount of funding provided by the bank 
for the entirety of the development being 
nearly exhausted after 21 months, leaving 
the development far from complete.

If this project had been following BIM 
procedures, it is more than likely that 
the irregularities on both sides would 
have been identified and recorded much 
earlier on, even before commencement 
on site. As such, there would have been 
an auditable paper trail, clearly protecting 
and informing both parties and potentially 
negating their losses.

BIM processes might not be a best fit 
for all projects; however, our industry is 
evolving, and in providing our clients with 
the most up-to-date and informed advice, 
BIM can only benefit our profession. C

Related competencies include  
Design and specification, Data management, 

Teamworking, managing resources

Ian Sutton is Associate director specialising  
in laser scanning and measured surveys  

at CBRe Building Consultancy
isutton@cbre.com

RICs is publishing a guidance note on BIm  
for building surveyors in 2016 
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Mathew Ditchburn explains how new protocols can 
lead to fewer disagreements over lease applications

The Alterations Protocol requires 
that any application should adequately 
describe the proposed works, including 
by reference to detailed plans, drawings 
and specifications. There may be a 
mixture of works within and outside 
the leased premises, structural and 
non-structural, requiring consent and 
unrestricted. The tenant should identify 
which of these are which, providing the 
information in a single package.

The landlord will usually be entitled 
to their reasonable and proper costs. 
The tenant should give an enforceable 
undertaking for these. Any cap should 
take into account the complexity of 
the proposed works, the value of the 
property, professional advice required, 
consent needed from a superior landlord 
and conditions imposed. The landlord 
should not use any disagreement over 
this as an excuse not to start dealing with 
the application. 

The landlord should acknowledge the 
application within five working days, and 
indicate whether they require further 
information. If so, the tenant should 
provide it as soon as reasonably possible.

There is no statutory obligation for a 
landlord to respond to an application for 
consent to carry out alterations within a 
reasonable time, or give reasons for any 
refusal, unlike applications for consent 
to assign or underlet, where this is 
imposed by section 1 of the Landlord 
and Tenant Act 1988). Nevertheless, the 
Alterations Protocol directs landlords to 
respond reasonably promptly and give 
any reasons for refusal in writing. The 
more these protocols are used, the more 
beneficial they will be. C

There are lots of 
opportunities for 
landlords and 
tenants to fall out. 
Some disputes are 
necessary, so as to 
resolve an important 

point of substance. Those around 
process, however, often benefit no one, 
but incur time and cost without getting to 
the heart of the matter.

Assigning and underletting
Tenants’ applications for landlord’s 
consent are a paradigm case. Take, for 
example, a covenant against assignment 
or underletting without landlord’s 
consent, which is “not to be unreasonably 
withheld”. The tenant may find a 
prospective assignee or undertenant 
wishing to take the leased premises and 
apply to their landlord for consent.

The process can stall straightaway if 
the landlord says that they lack sufficient 
information on which to base their 
decision. Or they may say that they need 
several weeks or months to decide, even 
if that means losing the prospective 
assignee or undertenant. 

The landlord’s concerns may be 
entirely genuine. The tenant, however, 
may suspect that the delay is tactical. 
Such situations can snowball quickly: the 
more the parties argue, the higher the 
costs will be, which the landlord will want 
paying, and the more scope there is for 
further argument.

Both sides put themselves at risk, 
then. The tenant loses valuable time, 
which can damage its business, while the 
landlord risks a claim if they are found 
to have acted unreasonably. The courts 
are not always best suited to resolve 
these disputes either, as the damage 
will invariably have been done before the 
parties can get to trial.

Reducing and resolving 
disputes
Against this backdrop, the Protocol 
for Applications for Consent  
to Assign or 

Sublet (the Alienation Protocol) was 
devised as a behavioural code and best 
practice guide, applicable to commercial 
properties in England and Wales. It 
aims to improve communication, avoid 
unnecessary arguments and guide the 
parties towards alternative dispute 
resolution (ADR) methods such as 
arbitration or mediation.

The Alienation Protocol has been 
positively received by the industry, with 
the British Property Federation and 
RICS Dispute Resolution Service among 
those providing endorsements. It has 
been used by landlords to regulate the 
applications process, and may ultimately 
be seen referenced in leases. 

It was always intended that the 
Alienation Protocol would be the first in 
a series of such guides. To that end, the 
Protocol for Applications for Consent to 
Carry Out Alterations (the Alterations 
Protocol) has now been launched. It 
applies where a tenant wishes to carry 
out alterations but the lease restricts 
their ability to do so. Compliance with 
this protocol should help landlords and 
tenants focus on what to do to avoid 
costly and unnecessary squabbles, 
identify the issues and settle disputes 
quickly by ADR.

Alterations and 
improvements
Alterations clauses in leases typically 
fall into two categories: those absolutely 
prohibiting alterations (such as 
structural or exterior works) 
and those requiring landlord’s 
consent. Even where the lease  
does not say so, if the alterations 
are “improvements” then 
section 19(2) of the Landlord 
and Tenant Act 1927 provides 
that such consent cannot be 
unreasonably withheld. 

Avoiding dissent

Related competencies include  
Conflict avoidance, management and dispute 
resolution procedures, landlord and tenant, 

leasing/letting

Both protocols are available at 
www.propertyprotocols.co.uk

mathew Ditchburn is a partner in hogan 
lovells’ Real estate disputes team   

mathew.ditchburn@hoganlovells.com
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reduce the costs of deploying 
high-speed electronic 
communications networks, as 
well as to improve buildings’ 
internal infrastructure. 
Legislation implementing the 
directive’s measures must 
be in place this year, and at 
the end of November 2015, 
the government issued two 
separate consultations: the 
first on implementation, 
and the second specifically 
addressing use of Building 
Regulations to include 
minimum requirements 
for the internal broadband 
infrastructure of buildings.

Where building permits  
are submitted after  
31 December 2016, the 
directive provides for all new 
buildings or those subject 
to major renovation to be 
equipped with infrastructure 
that allows users to connect 
to high-speed electronic 
communications networks.

New multi-occupancy 
buildings or those subject 
to major works are to 
be equipped with an 
access point, by which a 
telecommunications provider 
may access the building’s 
internal infrastructure. 
Developers are asked to 
ensure that empty ducts 
are provided to the access 
point for every occupier; the 

When carrying out a 
construction or refurbishment 
project, the property 
industry now recognises the 
importance of considering 
broadband connectivity at the 
outset. Marketability, value 
and rental income are likely 
to decline for both residential 
and commercial buildings if 
there is limited connectivity. 
This is a concern both for 
landlords and for occupiers 
who need premises that can 
be used by businesses.

Funders are sinking debt 
into buildings so capital value 
and rental income must be 

protected to ensure a return 
on investment; meanwhile, 
developers must provide 
buildings that are fit for 
purpose and comply with all 
requisite standards. Modern 
and flexible electronic 
communications cabling and 
infrastructure is thus needed 
to meet the long-term needs 
of building owners and users.

Legislative 
framework 
It is widely acknowledged 
that the Electronic 
Communications Code (the 
code) needs a substantial 
overhaul. It is struggling to 
support the efficient  
roll-out of superfast 
broadband infrastructure and 
the sophisticated relationship 
between electronic 
communications network 
operators and site providers.

The coalition government 
took initial steps to reform 

the code by launching a 
consultation, a response to 
which is awaited. There was 
further good news in July 
2015 when the government 
published its productivity 
plan, Fixing the foundations: 
creating a more prosperous 
nation (http://bit.ly/1eM0SUd), 
in which it commits to:

 b introduce legislation to 
reform the code during the 
first session of this parliament

 b roll out superfast 
broadband of at least 
24 Mbps to 95% of UK 
households and businesses 
by 2017 in line with the 
European Commission’s 
Digital Agenda, which sets 
targets for broadband speeds 
and coverage.

The EU Broadband 
Cost Reduction 
Directive
Directive 2014/61/EU sets 
out measures to enable and 

Helen Garthwaite and Claire Haynes consider 
broadband challenges for the next generation of buildings

Be sure of your 
connections

W
n
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costs of installing high-speed 
infrastructure and ducting are 
incrementally lower during 
construction than retrofitting.

The directive permits EU 
member states to develop a 
voluntary ‘broadband-ready’ 
label to promote the  
high-speed readiness 
of buildings, which has 
considerable cost-saving 
potential for owners and 
occupiers. The label can 
be given both to buildings 
equipped with infrastructure 
and access points complying 
with the directive’s standards. 

After implementation 
in the UK, we anticipate 
that the standards for 
compliance with the label will 
be set out in construction 
documentation. In time, they 
will become a warranted 
standard on completion of 
construction projects. It will 
be interesting to see how 
this situation develops, and 
whether different standards 
are adopted for buildings with 
varying user needs.

The code
Overall, the new draft code 
probably favours network 
operators; however, there are 
benefits for landowners. 

 b Under the existing code, 
problems can arise if a 
landowner requires removal 
of equipment and the 
operator does not cooperate. 
The new draft code gives 
landowners termination rights 
in circumstances that include 
redevelopment, and shifts 
the onus to the operator to 
serve a counter-notice, and to 
commence court proceedings 
within a fixed timeframe 
where removal of equipment 
is contested.

 b There is currently a 
lack of clarity as to the 
protection operators acquire 
by way of code rights and, 
for commercial premises, 
security of tenure under the 
Landlord and Tenant Act 
1954. Under the new draft 
code, the 1954 act does not 
apply to a tenancy where the 
primary purpose is to grant 
code rights or vice versa. This 

in technology and the 
enactment of legislation 
that creates a framework 
in which it can operate. 
Futureproofing buildings 
for cabling and technology 
infrastructure is becoming 
an ever more important 
consideration, so a long-term 
view should be taken on any 
construction or refurbishment 
project to enable it to meet 
the connectivity needs of 
tomorrow’s users. 

Landlords should develop 
a strategy, perhaps in 
consultation with key 
occupiers, to ensure that 
their buildings keep pace with 
technology. Failure to do so 
may impair buildings’ flexibility, 
use and value in the future. C 

The information in this article 
was correct at the time of 
writing (January 2016).

should also make it easier for 
landowners and developers to 
procure removal of equipment 
for redevelopment.

 b It allows assignment of 
code rights by site operators, 
which could help occupiers 
who wish to change their 
broadband supplier.

Crucially, the code increases 
the opportunities for 
operators to share and 
upgrade equipment without 
seeking landlord consent. 
Landowners will need to 
document the nature of 
rights granted in licences 
and wayleaves carefully if 
they wish to control who can 
operate at their premises, 
because the code favours 
operators in this respect. 

Considerations for 
developers
Currently, the issue of 
electronic communications 
infrastructure is not always 
considered at heads of terms 
stage of a construction or 
refurbishment project. We 
expect this to change as the 
market responds to consumer 
demand and the new 
legislation takes effect. 

Technological infrastructure 
should be considered at 
the outset of a construction 
project to ensure that the 
legal documents dovetail. The 
draft code offers increased 
opportunities for operators 
to share equipment, and 
legislation transposing the EU 
directive will further enhance 
the position of operators. 

As a result, it will become 
essential for landlords to 
have a strategy relating to 
communications, especially 
for multi-occupancy 
buildings, and owners 
will need to ensure that 
they do not grant generic 
rights to install electronic 
communications ducting and 
equipment, because these 
will be exercised by tenants 
and operators. Care must 
be taken in licences and 
wayleave documentation to 
locate equipment in specific 
areas – for instance, in a plant 
room identified on a plan – as 
imprecise wording may allow 
the apparatus to be moved to 
an undesirable location.

We are seeing changes in 
specification requirements 
for buildings, driven by the 
need to avoid high retrofitting 
costs, disruption, impacts on 
sustainability and a limited 
choice of network supplier. 
There are distinctions 
between residential and 
office space, and increasingly 
technology-orientated 
businesses will have specific 
requirements. Occupiers 
need more equipment, so 
developers and landlords 
must increase cable and 
plant areas while maintaining 
as much useable space as 
possible; they should consider 
designating space to enable 
the installation of further 
equipment in future.

Futureproofing
There are inevitably time 
lags between developments 

n

Related competencies include  
Design and specification, Design 

economics, Cost planning

Helen Garthwaite is Partner in the 
Construction team at Wedlake Bell

hgarthwaite@wedlakebell.com 
Claire Haynes is Professional 

support lawyer in the Commercial 
Property team at Wedlake Bell 
chaynes@wedlakebell.com
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Don’t lose out
Property owners should ensure that they claim 
capital allowances before converting commercial 
buildings into homes, warns Mark Tighe

R eaders of Property 
Journal won’t 
need me to remind 
them that the lack 
of new homes 
being constructed 
remains the 
dominant narrative 

of the UK property market.
One current initiative, introduced under 

the coalition government, is to make it 
easier for unused or underused office 
buildings to be converted into homes, 
so-called office-to-resi conversions. 
There’s been a fair bit of take-up, too: 
data released by the Department of 
Communities and Local Government 
(DCLG) towards the end of 2015 showed 
that, between April 2014 and June 2015 
almost 4,000 office-to-resi conversions 
were given the go-ahead.

This is great news, as the UK 
desperately needs more houses. 
However, this article isn’t about solving 
the housing crisis – it’s about tax relief for 
UK commercial property owners.

While we naturally welcome more 
homes, what is a lot less welcome is the 
fact that, out of the 4,000 conversions 
the DCLG identifies, we estimate that 
roughly £72m of the unused capital 
allowances tax relief that is available  
to commercial property owners will  
be lost unnecessarily.

Capital allowances, if you’re not 
familiar with them, are a form of relief 
against corporation tax available 
to people or businesses that own 
commercial property.

The relief is available on 
what’s known as the ‘intrinsic 
fabrication’ of a building, 
such as lighting and heating 

systems, pipework, water sprinklers and 
electric cabling, lift shafts and ventilation. 
Essentially, these items are eligible for 
tax relief because a business could not 
operate without them.

The problem – and it’s a huge one – is 
that 90% of commercial property owners 
know nothing at all about the process 
of identifying capital allowances tax 
relief on these items. More worryingly 
still, neither do their accountants: 
it’s a specialist area of tax that most 
accountants, being generalists, simply do 
not have the skillset for. 

This is where we arrive at our £72m 
figure for commercial properties that are 
being converted into homes. The reason 
for this is that, since 2014, any unclaimed 
capital allowances must now be identified 
before a commercial property is sold or 
otherwise changes its status. If not, they 
will be lost forever.

On the assumption that 90% of the 
owners of 4,000 commercial properties 
that can be converted into residential 
homes will not put in a capital allowances 
claim – out of sheer lack of awareness 
– tens of millions of pounds will be lost, 
with no way to claw that money back.

The added danger is that the 
£72m figure could be the 

tip of the iceberg given 
the announcement 

by Housing and 
Planning 

Minister 
Brandon 

Lewis that the permitted development 
rights enabling conversions are to be 
made permanent in an effort to boost 
housing supply.

In the future, if this initiative continues, 
hundreds of millions in unused tax relief 
could be lost through office-to-resi 
conversions alone.

To summarise, then, anyone 
considering converting a commercial 
property into a residential one or selling 
it on to a residential developer needs to 
make a capital allowances claim before or 
at the point of sale or before work begins.

If they don’t, they will instantly lose tens 
or potentially hundreds of thousands of 
pounds of tax relief. C

Related competencies include Capital taxation

The £72m 
figure could be the 
tip of the iceberg

Identifying capital 
allowances
How do specialists identify unused 
capital allowances? It starts with 
establishing the capital allowances 
history of the property.

Any prior claims made by the 
accountant must be examined and 
if it is felt that unclaimed capital 
allowances exist then an in-depth 
forensic survey — or audit — of the 
entire site is required.

This process will essentially 
identify items that fall under the 
definitions of Plant and Machinery as 
laid down in the Capital Allowances 
Act 2001, and which therefore qualify 
for capital allowances.

Using cost models and data 
sources accepted by HMRC,  a 
report can then be produced 
detailing the reasons for making a 
capital allowances claim on items in 
the property, along with a breakdown 
of the proposed claim amount.

The report is sent to the client and 
their accountant along with guidance 
on how to submit the claim to HMRC.

mark Tighe is managing director, Catax 
solutions
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Built at a factory 
near you
Kim Vernau argues the need for off-site manufacture

For the UK to overcome 
the chronic housing 
supply shortage, the 
industry needs to look 
beyond traditional 
forms of construction. 
The requirement to fill 

the supply and demand gap of more than 
100,000 homes a year has to be met 
with housing that is both sustainable and 
of the highest quality. A solution can be 
found if the industry embraces off-site or 
non-traditional forms of construction.

Non-traditional construction systems 
are also known as off-site manufacturing 
(OSM) or modern methods of 
construction (MMC). They essentially 
refer to any non-traditional form of 
construction methodology. Prefabrication 
in a factory setting is by no means a new 
concept and the benefits are clear: speed 
of construction, reliability of materials and 
manufacture, improved performance and 
potential reduction in construction costs 
if units can be delivered at scale and to 
repeatable design. 

According to a report from the 
Union of Construction, Allied Trade 
and Technicians, Constructions skills 
shortages a result of 30 years of failure 
(http://bit.ly/1KoWh3Y), the UK is facing 
its biggest skills shortage for a generation, 
with estimates showing that the 
construction industry needs 35,000 new 
entrants just to stand still. With a huge 
shortage of skilled workers in the UK, 
building firms have been forced to double 
the wages for tradespeople from abroad, 
increasing the cost of traditionally built 
homes. Of course, some OSM systems 
will not be immune from these issues, 
particularly where there are elements of 
on-site works such as brick claddings.

Conventional housebuilders know what 
their customers want and are unlikely 
to move fully to non-traditional forms 
of construction, although a number are 
trialling various off-site solutions. While 
they may engage with the concept on the 
periphery, the real growth area for off-site 
methods will be the burgeoning private 
rented sector (PRS). At a seminar hosted 

by BLP Insurance and the British Property 
Federation in February 2015, Brian Kilroy, 
BLP Business Insurance Development 
Manager, said: “A quarter of Londoners 
are already living in the PRS and this 
figure is expected to overtake the owner-
occupied sector in the next decade.” 
(http://bit.ly/1OHPnrh). 

Most of these PRS developments 
coming to market can be replicated 
and this model is suited to the off-site 
industry. Furthermore, funding in this 
sector will come predominantly from 
institutional investors looking to invest in 
secure large-scale developments, where 
the economic benefits will be matched 
by the consistency and sustainability that 
OSM provides.

Concerns
One of the main advantages of OSM is 
quality. An article in the January 2016 
issue of Planning and Building Control 
Today (http://bit.ly/1ZJMKB2) confirms 
that buildings in the UK currently fall 
short by up to 30% in terms of how they 
were originally designed to perform, while 
properties built in a factory will have a 
higher level of quality control compared 
with a construction site, improving the 
performance of the building over time. 
This improved performance from off-site 
techniques should translate into reduced 
energy and maintenance costs.

While the benefits of MMC and OSM 
are clear, they do not come without 
challenges. Concerns about systematic 

To overcome the 
chronic housing 
supply shortage, 
the industry needs 
to look beyond 
traditional forms  
of construction

failure, fire spread and water ingress, 
have been raised around the use of 
off-site techniques, both during and 
after construction. These concerns are 
being addressed by the Buildoffsite 
Property Assurance Scheme (BOPAS), 
which provides long-term assurance 
to mortgage lenders, valuers, funders, 
landlords and homeowners that 
properties built using non-traditional 
forms of construction will be durable for 
at least 60 years, without the need for 
disproportionate maintenance.

BOPAS, which was launched in  
March 2013, was developed by 
Buildoffsite, Lloyds Register and BLP 
Insurance with RICS, the Council of 
Mortgage Lenders and the Building 
Societies Association. The BOPAS 
process gives an independent 
assessment of quality and reassurance 
from inception through to construction 
for investors, developers and owners. 

Case studies
We are now seeing schemes being 
built using off-site systems that have 
been through the BOPAS accreditation 
process. One built by Regal Homes 

1
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and completed in 2015 provides 51 new 
homes, including many for the Islington 
and Shoreditch Housing Association.  
It uses the BOPAS-accredited B & K  
cross-laminated timber solution and 
benefits from a BLP Insurance 10-year 
structural warranty. 

Running parallel to the structural 
warranty assessments, BOPAS 
accreditation addresses the concerns 
of funders and valuers alike. It combines 
both the design checks undertaken as 
part of the BOPAS assessment and  
site-specific design with the workmanship 
checks forming part of the BLP Insurance 
Structural Warranty.

Of course, it is not always obvious 
that a home has been built using off-site 
techniques. Behind the brick facade and 
thatched roof shown in image 3 lies the 
BOPAS-accredited Hempcell system, 
designed and developed by Greencore 
Construction. This system comprises 
a breathing, timber-framed wall panel 
incorporating 120mm of Hemp-Lime Bio 
composite insulation and 180mm  
natural-fibre insulation. The solution 
combines high-energy performance 
with natural low-carbon materials. This 

property also benefits from a BLP 
Insurance Structural Warranty, which 
alongside the BOPAS accreditation 
provides a robust and seamless risk 
management approach aimed at reducing 
defects and improving quality.

Volumetric approach
This is much more familiar in terms of 
off-site fabrication. The SIG Insushell 
volumetric system has been through the 
BOPAS process and comprises  
factory-completed modules that are 
transported to site and stacked on 
site-constructed foundations. These are 
site-specific and may typically comprise 
concrete pads or pile-and-ground beams, 
depending on ground conditions. The 
whole is structurally interconnected to 
provide composite action to comply with 
the UK codes and is specifically designed 
for each structure. A drained-cavity 
external-cladding system is added on site 
to complete the building.

Given the reassurance that BOPAS 
provides, OSM systems and other 
innovative construction methods can 
provide a sustainable, cost-effective 
solution to the increasing shortage of 

housing supply and there is currently 
a surge in interest from manufacturers 
seeking accreditation.

Government support for OSM is 
essential in keeping the momentum  
going, and in its Residential Policy paper  
(http://bit.ly/1PEt7zf), RICS urges 
ministers to support non-traditional 
construction and endorses BOPAS as 
an independent assessment process to 
ensure that such systems are durable  
for at least 60 years. R

m1 B & K  
cross-laminated timber 
solution built by  
regal Homes

k2 sIG Insushell 
volumetric system 
developed by Urban 
splash 

n3 Hempcell 
system designed and 
developed by Greencore 
Construction
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RBlP Insurance is supporting a conference, 
Construction, the consumer and the law: time 

for change? to be held in london on 9 June 
elizabeth.alabaster@kclac.uk

Kim vernau is CeO at BlP Insurance 
kim.vernau@blpinsurance.com
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Continuing his series on the connections between 
building design, failure and occupants’ lifestyle, 
Michael Parrett considers how poor design 
contributes to damp problems

Don’t be 
afraid to ask 

The main elements 
that produce a bad 
design are cost, 
material selection, 
and the design 
and consultation 
process. Take the 
massive increase 

in public housing after the Second World 
War, particularly up to the 1960s, when 
the same designs for concrete-panelled 
buildings were used nationwide. At the 
time, these were deemed to be a very 
cost-effective way to build mass housing 
quickly and expediently. Low costs were  
a big driver in their rapid roll-out.

Unfortunately, the heat loss from 
these buildings often bordered on 
disastrous and significantly affected the 
living conditions of tenants. They were 
very difficult to heat and most required 
additional insulation to try to arrest 
condensation, mould and damp.

As with many projects, when costs 
start to exceed budget, solutions are 
needed: one is to alter the design. The 
result is that an original, robust design 
and the eventual as-built construction 
may be different; for example, where 
waterproofing of below-ground  
structures in high-water table areas is 
compromised, along with the external 
attenuation required to adequately drain 
the site.

Material selection 
As innovation progresses in  
construction, material selection is 
becoming increasingly complex, 
especially as architects and constructors 
often need to demonstrate the use 
of environmentally friendly solutions, 

new technologies, materials and 
approaches, they need a solid challenge 
to ensure the design actually works in 
practice, especially how it will be used 
when occupied. A multidisciplinary 
approach is needed, which commonly 
includes structural engineers through to 
sustainability experts, but it is important 

e.g. sedum roofs and materials from 
sustainable sources. But who knows 
if today’s materials are going to be 
tomorrow’s champion or disaster?

Look at previous material use. Many 
inter-war cottages have solid walls 
covered with a hard, cementitious  
render and pebbledash, used as an 
external barrier system. They may 
have looked aesthetically pleasing, but 
hard Portland cements may crack and 
allow moisture penetration. Using these 
cements is now known to be incorrect, 
especially on older and historic buildings 
that need to breathe.

The design and consultation 
process
Historically, clients have been good at 
defining basic requirements, but were 
maybe not terribly well informed about 
the design and consultation process. The 
result is that the process has been driven 
by the designer and constructor  
to realise the client’s vision.

But with architects often pushing the 
boundaries of schemes to incorporate 

The main elements 
that produce a bad 
design are cost, 
material selection, 
and the design 
and consultation 
process

1 roof drainage. shallow corrugated 
metal, dual-pitched roof with high 
perimeter parapet walls. little allowance 
for gutter falls towards rainwater hoppers 
and downpipes 

2 outlets through parapet walls were 
too narrow and the depth of the gutter 
to the eaves too shallow. roof suffered 
from algae growth, leaf litter and airborne 
detritus. together with charted regional 
rainfall averages, the drainage system 
was deemed hydraulically short

3 Melted and distorted plastic soil  
vent pipes

4 Pipes can increase in length by around 
3–4mm at 20°C. even pipes resistant to 
high temperatures can only withstand 
100°C for up to a minute. expansion will 
also result in stressing pipe joints for 
interconnecting waste services

1
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to include a wider range of of disciplines, 
especially building failure experts who 
will pose awkward questions along the 
lines of ‘What if …?’ Otherwise, who 
will ask about preventing rainwater 
penetration through joints, the effect of 
the sun’s heat on a lead roof or whether 
gutters can handle heavy rainfall?

Do not forget how a design impinges 
on the landscape, and vice versa; take 
into account factors such as rainfall 
intensity, wind, whether the building 
is in an elevated position or lowland 
valley, drainage and flooding risk. The 
elements can have a huge impact on 
the required robustness of a building’s 

design and should be considered early in 
the process.

Design issues causing damp
Blocks of maisonettes, which aimed to 
maximise space while minimising cost, 
were common in the 1960s and 1970s. 
They were often designed with a kitchen 

 

Design issues – case study 1
It is rare to find an architect who takes 
full responsibility for drainage design. A 
design and build brief is usually given to 
a small contractor. This often causes an 
issue if a design is faulty and questions 
are asked about who is accountable.

I know of an example of poor 
drainage design on a college building 
with a shallow-pitched, lightweight 
metal roof to save cost, surrounded by 
a very high brick parapet wall. There 
was a linear box gutter on each side of 
the roof for displaced rainwater, with six 
pipes and hopper connections.

During heavy rainfall, the gutters filled 
with water, which rose above the edge 
of the roof slopes at the eaves and was 
pushed up underneath the corrugated 
roofing and into the building. Initially, the 
problems were thought to be because 
of detritus and physical obstructions 
to the gutters and outlets through the 
parapet walls and collecting hoppers. 

The design of the building made it 
extremely difficult for maintenance 

staff to access the roof regularly 
without erecting expensive scaffolding 
(the building was put up before the 
introduction of the Construction Design 
Management Regulations, and such a 
design would not be tolerated today). 
However, even once all the obstructions 
were cleared and protective netting 
was installed to help prevent further 
blockages, the gutters continued to  
fill with water. 

We found a problem when we 
assessed the building holistically; we 
looked at the roof area, pitch, parapet 
wall height, gulley/outlet/hopper 
size, rainwater downpipe diameter, 
rainwater bounce off the inside of the 
parapet walls and the official rainfall 
intensity for the region (detailed in 
BS EN12056 Part 3:2000). When the 
whole design was subjected to a proper 
drainage calculation, it was found to 
be hydraulically short, i.e. unable to 
disperse water fast enough during 
heavy or prolonged periods of rainfall. 

4
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and living room at ground level, stairs 
leading to a large bedroom at the rear, 
and a bathroom and bedroom at the  
front. This was usually cantilevered out 
over a communal walkway and probably 
gave an extra 3–4m2 of living space. 

But that push to create extra space 
created real problems. The projection 
normally consisted of part of the  
bedroom floor slab exposed over the 
walkway and two side walls, which  
were partly external because they 
extended from the building line. The  
front wall would, in some cases, also  
include a full-height window frame or 
possibly low-level timber or replacement 
PVC infilled panels. Add a top floor 
with its uninsulated flat roof (Building 
Regulations were not introduced  
until 1965) and it is a very thermally 
inefficient design. 

These maisonettes are prone to 
condensation; the surface temperatures  
during winter of those external areas  
are often permanently below the dew 
point temperature of the internal air  
(the temperature at which the water  
vapour contained in a given volume of  
air reaches saturation and condenses  
to form a condensate; this is charted in 
BS 5250). The condensation is usually 

can identify hot and cold spots while 
environmental monitoring will measure 
the temperature and moisture content 
of internal and external air, expressed 
as relative humidity. This allows the 
psychrometric calculation of the dew 
point temperature. Thermistors can 
also be used to monitor fluctuations 
in the surface temperature of the 
external envelope and determine its 
thermal efficiency. Heat transmittance 
calculations can determine U-values and 

caused by normal daily activities (such  
as cooking, washing and bathing) 
but it can become more severe with 
overcrowding and lack of adequate 
heating and ventilation. 

Flat roofs and their abutment with 
parapet walls and around drainage 
outlets are probably most vulnerable 
to water penetration. The projecting 
rooms have enormous problems of cold 
bridging and resultant condensation, 
including the phenomenon known as 
interstitial condensation. This is where 
the dew point temperature is reached 
within the building mass so condensate 
drips out of the structure, and is often 
misdiagnosed as rainwater penetration. 
Thermal bridging has been an issue in 
the design of different types of buildings 
over the past 100 years or so.

Most of the resultant damp and mould 
issues caused by some maisonette 
designs would usually relate to the 
thermal inefficiency of the building 
envelope, but this could be exacerbated 
by defective or inappropriate materials.

Diagnosing problems
Measuring the fabric of the building 
is crucial to identifying design-related 
problems. Thermal-imaging cameras 

n

 

Design issues – case study 2
We investigated a large new-build block 
of flats where residents made repeated 
complaints of damp patches and mould, 
and we discovered a complex matrix 
of grey plastic soil vent pipes running 
throughout the building. Many of these 
were distorted, and the dampness and 
mould was on the ducting and adjoining 
walls. We also found that hot water 
cylinders were overheating because of 
defective thermostats. These cylinders 
were fitted with expansion pipes routed 
into the soil vent pipes, so scalding 
hot water, caused by the defective 
thermostats, was running into the soil 
vent pipes and melting them in sections 
between floors. 

A leading manufacturer of these 
pipes told us they could withstand 
100°C hot water for only one minute. 
These discharges were happening 
regularly over time and many occupiers 
were completely unaware that their 
cylinders had problems.

Solving this mechanical and electrical 
design issue caused huge problems. 
It required major opening-up works to 
replace the damaged sections of pipes, 
which were on different floors and of 
varying configurations. An alternative was 
to install separate copper overflow pipes 
routed down through the building, but this 
would have required even more major 
opening-up works. 

It was decided the best solution was 
to replace all the hot water cylinders 
with a type that did not require 
expansion pipes to be connected to 
the soil vent pipes and which were 
fitted with a failsafe cut-off in case of 
overheating, avoiding expansion.

A related issue was found where the 
melted soil vent pipes passed through 
the concrete floor slabs. This impaired 
compartmentalisation and increased 
the risk of fire spreading, which 
required separate notification to the 
local fire service.

2



m Ay/J U N e 2 0 1 6 3 9

R e s i d e n t i a l
BUILDING PATHOLOGY

heat-loss gradient and predict where the 
dew point will form.

It is easy to misdiagnose a design 
issue, as evidenced by the increasing 
number of condensation, mould 
and dampness cases that are often 
blamed wholly on residents’ lifestyles. 
A misdiagnosis commonly happens as 
a result of a lack of knowledge about 
building design failure, construction 
issues and measurement. To go from 
symptom to a cause in this way is 

a massive leap that should not be 
undertaken lightly.

Before questioning use and occupation 
of the dwelling, eliminate any contribution 
to the internal dampness equation from 
the building design and/or any defects.

Retrofit solutions
Design-related damp problems do not 
end with thermally inefficient buildings. 
My previous article (Property Journal 
March/April, p.38) considered design 
failures associated with different building 
periods. These range from a lack of roof 
undersarking in the 1920s and 1930s to 
solid ground-supported floors laid without 
damp-proof membranes until the 1960s.

These failures all increase the risk 
of damp, humid homes. Therefore, 
retrofitting energy-saving solutions 
without understanding the endemic 
design issues from different building 
periods merely increases this risk. It is 
common for designers and installers of 
retrofit solutions to overlook a building’s 
history and inbuilt faults that increase the 
risk of condensation.

Many inter-war cottages had  
steel-framed, single-glazed windows. If 
PVCu or aluminium double-glazed units 
are installed, any moisture that used 
to condense on those old, thermally 
inefficient windows will just move to 
another cold area, often the juncture of 
walls and ceilings or the internal corner of 
two external walls. 

A multidisciplinary approach
Cost and material selection (especially 
new technologies) will always affect a 
building’s design, but sometimes this will 
not be apparent until many years after its 
construction. 

So how do we reduce the risk of  
design problems causing damp?

The answer has to be a 
multidisciplinary team; the more people 
studying a design and asking awkward 
but valid questions about it, the more 
chance that it will work.

Perhaps there should be a major 
rethink on the use of professional 
indemnity insurance. At present, many 
built environment professionals are very 
reluctant to accept responsibility for 
the design aspects of building elements 
such as drainage, and instead abrogate 
that responsibility or pass it on to a 
commercial contractor. Would it not be 
better if built environment professionals 
did not have to avoid this responsibility 
because they perceive that the risk is  
too great? R

Before questioning 
use and occupation 
of the dwelling, 
eliminate any 
contribution to the 
internal dampness 
equation from the 
building design  
and/or any defects

michael Parrett is a building pathologist, 
chartered building surveyor and founder  

of michael Parrett Associates.  
he is an eminent Fellow of RICs and the  

lead author on the Building Pathology damp 
section of isurv 

info@michaelparrett.co.uk

Bs 5250:2011 Code of practice for control of 
condensation in buildings

Bs eN 12056 Part 3:2000 Gravity drainage 
systems inside buildings. Roof drainage, layout 

and calculation

1 a 1960s  
four-storey block 
of maisonettes. 
the lower 
bathrooms and 
front bedrooms 
have partially 
exposed solid 
floors and ceilings; 
neither had any 
original insulation

2 Upper 
box-bedroom 
projections lacked  
any insulation  
to the flat roof 
above, exposed 
floor slab below  
or side cavity  
walls. Internal 
conditions 
worsened when 
fenestration was 
changed to PVCu 
double glazing, as 
this helped retain 
heat but also 
moisture

1
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Am I 
qualified  
for this?
Right to rent is no solution to the 
public’s immigration concerns, argues 
Julian Goddard

Housing topped the political agenda 
in 2015 in a way it has not done for 
decades. The run-up to the general 
election saw politicians falling over 
each other to promise an ever-
greater number of homes, while 
Chancellor George Osborne used 
the 2015 Autumn Statement to 
promise yet more state help for 
first-time buyers.

Tackling immigration also 
became a major priority. The Conservatives have promised to 
limit net migration to the “tens of thousands” in the face of an 
increasingly sceptical electorate. Whereas politicians focus on 
the cultural and economic benefits of immigration, voters fret 
about integration and pressure on public services. The refugee 
crisis caused by conflicts in the Middle East and the resulting 
tensions in host countries such as Germany and Sweden have 
added a new dimension to the debate. 

In both policy areas, it is obvious that the Conservatives have 
failed to fulfil their stated aims. Housebuilding is still far below 
the levels needed, and despite recent planning reforms, the 
government is unlikely to meet its ambition of having one million 
new homes built by 2020. Meanwhile, net migration continues to 
run into the hundreds of thousands, because the UK’s booming 
jobs market and extensive welfare state attracts people from 
across the globe.

In the public’s imagination, the UK’s housing woes and 
immigration are inextricably linked issues. The popular narrative 
goes: new arrivals push up demand, leading to higher prices 
and rents in the open market and longer waiting lists for social 
housing. Of course, the root cause for these problems is actually 
our decades-long failure to build new homes of all tenures in 
sufficient numbers. People living alone and for longer are the 
other major drivers of increased household formation, but rarely 
acknowledged in policy-making. 

The system
Desperate to be seen to be doing something, the coalition 
government introduced right-to-rent checks as part of the 
Immigration Act 2014. Under this new system, landlords are 
obliged to check whether a prospective tenant has the right 
to live in the UK, although this responsibility can be passed on 
to their agent if agreed in writing, opening up the possibility of 
increased fees for landlords. This will involve verifying and taking 
copies of identity documents for all new tenants. Landlords 
face a £3,000 fine per illegal occupant, and the government has 
made clear that ignorance of the new rules will not be a defence.

But the right to rent will do little to tackle illegal immigration 
or the shortage of rental properties in the UK: it will just make 
landlords’ and tenants’ lives more difficult.

The scheme was piloted in the West Midlands: Birmingham, 
Dudley, Sandwell, Walsall and Wolverhampton. The first six 
months of the trials, from 1 December 2014 to 31 May 2015, 
found 109 people who were in the country illegally – 63 of whom 
were previously unknown to the Home Office. But only 13 referral 
notices and five penalty notices were issued to landlords for 
failing to implement the checks properly, suggesting that in the 
other cases, the landlords had acted accordingly and yet some 
people had still slipped through the net.

Unsurprisingly, the sector’s reaction to the checks has been 
overwhelmingly negative. This is for good reason: landlords 
and agents are not trained immigration enforcement officers 
and are unlikely to know the difference between legitimate and 
fraudulent identity documents, yet they will still be penalised  
for any failings. 

It appears that the right to rent will also be implemented 
unevenly. Whereas professional landlords will be actively 
targeted, there seems to be no real impetus to ensure those 
offering short-term lets, such as Airbnb hosts, are checking the 
immigration status of their tenants, creating an obvious gap that 
could be exploited. 

Knock-on effects
More importantly, the knock-on effects from the checks will be 
far from positive for tenants. Data from the Home Office pilot 

In the public’s imagination, 
the UK’s housing woes and 
immigration are inextricably 
linked issues
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revealed additional fees of up to £120 per person per tenancy. 
Research by the Joint Council for the Welfare for Immigrants 
(JCWI) found similar increases.

No doubt some will view this as a cynical attempt by landlords 
and agents to profit from a flawed government initiative. But as 
with all letting fees, they reflect a genuine cost, in terms of the 
time spent processing necessary paperwork. For hard-pressed 
tenants, this will make renting all the more difficult financially and 
delay the moving-in process, especially for those without a valid 
passport or driving licence.

More disturbing are reports that right-to-rent checks have led 
to landlords discriminating against those who appear ‘foreign’. 
Another survey by the JCWI revealed that 42% of landlords are 
unlikely to rent to those without British passports, and over 25% 
would be less likely to rent to someone with a foreign-sounding 
name or accent.

Yet despite this strong evidence to the contrary, Immigration 
Minister James Brokenshire claimed the checks were not 
discriminatory and since February 2016 they have been rolled 
out nationwide. As a result, those from minority backgrounds are 
likely to struggle in accessing rented accommodation, although 
we will not know the true impact for quite some time.

In diverse cities like Birmingham and London, where landlords 
and agents are more used to dealing with tenants of different 
nationalities, the damage may not be as extensive as feared. But 
in relatively homogenous areas, such as rural towns and villages, 
those from non-British backgrounds may fare badly. 

At a time of great tension in the rental market, with a deep 
feeling of mistrust between landlords and tenants, this  

ill-conceived intervention by the government will only make  
matters worse. 

Rather than passing responsibility for tackling illegal 
immigration on to landlords and their agents, the government 
should instead be encouraging its various departments and 
agencies to take a collaborative approach and share information 
more effectively. The public sector holds vast amounts of data – 
it just needs to learn how deploy it appropriately and efficiently. 

Landlords and agents do not have the knowledge or resources 
required to effectively police who is living here – that should be 
the job of the UK Border Force. As the incidents in Calais have 
shown, they would have quite a tough task ahead of them. If the 
government is genuinely interested in limiting illegal immigration, 
maybe it should consider increased funding. Shifting the burden 
to untrained individuals because of budget cuts to key services 
is not a sustainable solution over the long term. 

And right-to-rent checks will not tackle the root cause of the 
public’s worries: a severe lack of housing of all types and tenure. 
The UK has not built much dedicated private rented stock 
since the mid-20th century, when rent controls killed off the 
institutional investment that had bankrolled most development.

Institutional investors have started to make a return to the 
UK rental market and the emerging build-to-rent sector has the 
potential to deliver thousands of purpose-built private rented 
homes without costing the taxpayer a penny. Once established, 
build to rent will also offer tenants greater choice. But with this 
sector in its infancy, and the vast majority of tenants reliant on 
buy-to-let properties for accommodation, burdening private 
landlords with excessive regulations such as right-to-rent checks 
runs the risk of reducing supply at a crucial time for the market. 

Sadly, given this government’s preoccupation with 
homeownership, it seems landlords and tenants alike will 
continue to get a raw deal and the fundamental issues around 
housing and immigration will remain unresolved. R

The emerging build-to-rent 
sector could potentially deliver 
thousands of purpose-built 
private rented homes

m1 Can the government achieve its aim of one million new 
homes by 2020?

k2 Do right to rent checks tick all the boxes?

Julian Goddard is head of Residential at daniel Watney llP
jgoddard@danielwatney.co.uk
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Alexander Aronsohn, one of the team developing 
the International Property Measurement Standards, 
gives an update on progress 

RICS Property 
Measurement:  
six months on

There have been 
a few milestones 
in the delivery of 
the International 
Property 
Measurement 
Standards (IPMS) 
since their launch 

in 2013. IPMS: Office Buildings was 
published in November 2014, followed 
by the launch of RICS Property 
Measurement 1st edition, the Professional 
Statement that incorporates IPMS in 
May 2015. The Professional Statement 
became mandatory for all RICS members 
measuring properties on 1 January 2016.

But what is the current situation in the 
property measurement standards series? 
Who is involved and what can we expect 
from this collaborative global effort? 

The IPMS Coalition has continued 
to grow and there are more than 73 
members committed to ensuring 
that property assets are measured 
in a consistent way, creating a more 
transparent marketplace, greater public 
trust, stronger investor confidence and 
increased market stability.

More than 200 partners including 
investors, corporate occupiers, property 
advisory firms and developers and 
representative organisations are 
committed, in principle, to IPMS. In 
recent months, many have gone a step 
further and require IPMS for all their 
measurement instructions to facilitate 
comparison, benchmarking and facilities 

surface comprising more than 50% of the 
floor-to-ceiling height for each IDF wall 
portion. If such does not occur, then the 
finished surface is deemed to be the IDF.”

Vertical section has also been renamed 
as IDF (wall portion) and redefined as: 
“Each internal finish of a portion of an 
external wall, ignoring the existence of 
any columns, that is either recessed from 
or protrudes from its adjacent portion.” 
The SSC hopes that these revisions  
make it easier for non-native English 
speakers to interpret and apply the  
IPMS-recommended practices.

IPMS: Residential Buildings also 
incorporates new residential definitions.

 b Balcony: An external platform at an 
upper floor level with a balustrade to the 
open sides projecting or recessed from 
an external wall and including generally 
accessible rooftop terraces, external 
galleries and loggia.

 b Mezzanine: An intermediate or partial 
storey, other than a catwalk, between 

management across their measurement 
portfolio. Since the RICS Property 
Measurement Professional Statement 
became mandatory, the UK government 
announced in its annual State of the 
estate that this has been adopted for its 
property portfolio, for example. Other 
early adopters include real estate firms, 
major car manufacturers and energy 
companies, which are instructing 
measurement professionals and other 
service providers to incorporate IPMS 
into all their instructions.

Residential buildings
This year we are making progress on 
the next building class in the series. 
IPMS: Residential Buildings is currently 
under development and incorporates 
revisions and improvements from IPMS: 
Office Buildings to ensure that it is 
fit for purpose, i.e. used to measure 
residential property. The IPMS Standards 
Setting Committee (SSC) is a team 
of international experts who believe 
that setting standards is a continual 
process. It is committed to incorporating 
comments from the consultation to 
ensure that the IPMS meets market 
needs for all building classes. 

The SSC has revised the definitions 
for both internal dominant face (IDF) 
and vertical section, because many 
consultation respondents commented 
that they found these confusing. Although 
these terms still mean the same, IDF has 
been defined as: “The inside finished 

The IPMS Coalition has continued to grow 
and there are more than 73 members 
committed to ensuring that property 
assets are measured in a consistent way

IPMS: Residential Buildings 
incorporates new definitions 
for a balcony and patio
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the floor levels or roof of a building, and 
usually fully or partially open on one or 
more sides.

 b Patio: A paved or floored terrace, 
adjacent to a building, which may be 
covered by an independent framework.

 b Veranda: An open or partly enclosed 
area on the outside of a building at 
ground level (Level 0), and covered by a 
roof that is an integral part of the building.

Users of IPMS: Residential Buildings will 
also note a number of changes to the 
format of the standards and in addition to 
Part 1 – Aim and scope of the standards, 
Part 2 – Principles of measurement 
IPMS 2 and Part 3 – IPMS standards, 
there is a new Part 4 – Technical section, 
which contains the IPMS Residential 
Component Areas and the IDF technical 
diagrams. In response to comments from 
stakeholders, the SSC felt that it was a 
mistake to have a direct link only between 
IPMS 2 and component areas. It also felt 
that the standards and the methodology 
used to measure the standards, although 
interlinked, should stand separately. 

IPMS Residential Component Area 
B has now been revised to include the 
following three sub-categories: 
1. IPMS Residential Component Area B1, 
external walls, defined as: “The external 
enclosure of a building, which comprises 

the area between the IDF and the outside 
face of the building.” 
2. IPMS Residential Component Area B2, 
internal structural elements comprising 
all internal structural walls and columns.
3. IPMS Residential Component Area 
B3, Internal non-structural elements, 
comprising all internal full height 
permanent walls other than those 
included in Component Areas B1 and B2. 

One of the main advantages of these 
revisions is that, apart from providing 
greater clarity for the end user, it is now 
possible to calculate IPMS 1 via the sum 
of all the component areas and IPMS 2, 
by taking the sum of all component areas 
less IPMS B1 the external walls. These 
revisions provide a vital link to IPMS 1 
and IPMS 2 and allow end users and 
measurement practitioners to cross-check 
by totalling the relevant component areas.

Regarding IPMS 1, IPMS 2 and IPMS 
3, the following definitions for the IPMS 
Residential Buildings incorporate the 
principles in IPMS: Office Buildings:

 b IPMS 1: In some markets, this can be 
used by parties for planning purposes 
or the summary costing of development 
proposals. It is defined as: “The sum of 
the areas of each floor level of a building 
measured to the outer perimeter of 
external construction features. It is the 

same for all classes of building. In many 
markets, but not universally, this is known 
as gross external area.”

 b IPMS 2: This will assist the property 
industry to make efficient use of space 
and benchmarking data, and is defined as: 
“The sum of the areas of each floor level 
of a residential building measured to the 
IDF In many markets, but not universally, 
this is similar to gross internal area.”

 b IPMS 3: This is for measuring the 
occupation of floor areas in exclusive use 
and is defined as: “the floor area available 
on an exclusive basis to an occupier.”

However, in respect of IPMS 3, the SSC 
has researched international markets and 
due to the diverse nature of residential 
property (e.g. apartments, houses, 
duplexes) has identified three different 
measurement bases for areas in exclusive 
use that need to be accommodated. 
IPMS 3A: The area in exclusive 
occupation measured to: 
Detached dwellings

 b the outer face of the external wall. 
Attached dwellings

 b the outer face of the external wall 
 b the centre line of shared walls 

between occupants. 
Multi-unit dwellings

 b the outer face of the external wall
 b the centre line of shared walls 

between occupants
 b the finished surface of walls shared 

with common facilities.
IPMS 3B: The area in exclusive occupation, 
including the floor rea occupied by 
internal walls and columns, measured to: 

 b the IDF
 b the finished surface of internal 

perimeter walls.
IPMS 3C: The area in exclusive 
occupation, excluding the floor area 
occupied by full-height internal walls and 
columns, measured to:

 b the IDF 
 b the finished surface of all full-height 

internal walls.

Some markets require only one IPMS 3 
measurement base, but others may use 
two or more for different purposes. R

Since the RICS Property Measurement 
Professional Statement became mandatory, 
the UK government announced that this  
has been adopted for its property portfolio

Alexander Aronsohn FRICS is RICs director 
of Technical International standards and 

executive secretary of the IPms ssC
aaronsohn@rics.org
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Mark Brassey and James McWilliams consider 
minimising risk of property fraud, the legal position and 
the Land Registry indemnity scheme

That belongs to me

Often one of the most 
valuable assets of any 
individual or business, 
property has long been a 
target for fraudsters. This is 
a significant problem: one 
study by the now-disbanded 
National Fraud Authority in 
2013 estimated the losses 
due to mortgage fraud alone 
as in the region of £1bn a year 
(http://bit.ly/1zU4oQI).

The scale of property 
fraud presently seen is 
perhaps in part due to the 
relative ease with which 
title to property can now be 
transferred. What was once 
a cumbersome process 
involving watermarked paper 
certificates and original 
copies is now generally 
easy, cheap and saved 
electronically. Although the 
advantages of the modern 
system are obvious, there is 
no doubt that it makes some 
kinds of property fraud easier.

One of the most common 
types of such fraud occurs 
broadly as follows: the 
fraudster first attempts 
to acquire ownership of a 
property by using forged 

It is possible for the register 
of title to be altered; those 
circumstances, which include 
“so as to correct a mistake”, 
are set out in Schedule 4 
to the act. But it is not clear 
what amounts to a mistake 
and can thus be corrected. 
The rightful owner may not 
have intended a charge to 
be registered against the 
property, but it does not 
necessarily follow that this 
was then a mistake. The 
fraudster was the registered 
proprietor and so entitled to 
exercise the powers of an 
owner, including the grant of a 
charge to the lender.

Whether the registration 
of a charge granted to a 
fraudster by an innocent 
lender amounts to a mistake 
will depend on the status of 
the original transfer of the 
property to the fraudster 

documents or deceiving the 
rightful owner. Once they have 
obtained title, the fraudster 
will then borrow funds from 
an innocent lender secured 
by a mortgage against the 
property. The victims will 
invariably only discover what 
has happened when the 
fraudster defaults on the 
mortgage payments; these 
may often be kept up for 
some time to delay discovery. 
When the fraud is eventually 
uncovered, the fraudster is 
nowhere to be found, the 
rightful owner faces demands 
to repay a loan or lose 
possession of their home 
and the lender is left with a 
borrower in default and its 
security in question. 

Where do the victims 
stand legally?
Although both the rightful 
owner and the lender will each 
have claims they are often of 
little use, because even if the 
fraudster can be found it may 
not be possible to recover all 
the losses. The more pressing 
question is where the victims 
stand in relation to one 
another: absent payment; can 

the lender enforce its security 
against the rightful owner or 
can the rightful owner remove 
the lender’s charge from the 
title to the property?

The starting point is to 
understand that the Land 
Registration Act 2002  
(http://bit.ly/1JUngJL) states 
that the register of title is 
designed to be complete and 
conclusive. Registration of 
a transaction gives priority 
over all interests that are not 
protected on the register, with 
the exception of a reduced list 
of overriding interests. 

So notwithstanding the 
fraud, the fraudster will be 
shown on the register as the 
proprietor and will be entitled 
to exercise the powers of an 
owner (including granting a 
charge); the lender will be 
the holder of a registered 
charge over the property 
(sections 58, 23 and 24 of 
the act). Unless and until the 
rightful owner can secure the 
removal of the charge from 
the register of title to the 
property, prima facie it will be 
subject to the charge and the 
lender can seek to enforce 
that security.

The scale of property fraud 
presently seen is perhaps in 
part due to the relative ease 
with which title to property can 
now be transferred
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2. If a money-making scheme 
involving the transfer of 
property sounds too good to 
be true, it probably is.
3. Make sure that your 
property is registered with  
the Land Registry. 
4. Ensure that the Land 
Registry has up-to-date 
contact details for the 
registered proprietor.
5. Register for property alerts 
from the Land Registry. These 
will not prevent changes 
to the register but they will 
alert property owners when 
changes are made, so that 
action can be taken. Alerts 
for up to 10 properties are 
available free of charge.
6. A restriction can be placed 
on the title to the property. 
This will stop the registration 
of a transfer or charge unless 
a conveyancer or solicitor 
certifies that the application 
was made by the property 
owner themselves. R

(Knights Construction 
(March) Ltd v Roberto Mac 
Ltd [2011] 2 EGLR 123). If the 
transfer is merely voidable 
(for example, freely entered 
into with the victim but as 
a result of a fraudulent 
misrepresentation), the 
registration will not amount 
to a mistake. That is because 
the transfer to the fraudster 
will be valid. They will then be 
entitled to be registered as 
proprietor, unless and until the 
victim of the fraud rescinds 
that transfer. 

Conversely, if the transfer 
is void (for example, forged 
by the fraudster) then the 
registration of the charge will 
amount to a mistake. That 
is because the transfer was 
never of any effect and the 
fraudster was never entitled 
to be registered or exercise a 
proprietor’s powers.

The legal position of the 
victims of such fraud is often 
a precarious one, depending 
on what can seem like very 
fine distinctions.

The Land Registry 
indemnity scheme
If the rightful owner is able 
to obtain rectification of the 
register and the removal of 
the innocent lender’s charge, 
what then happens? The 
lender has done nothing 
wrong: it has simply relied 
on the register and taken an 
interest in the property.

The answer lies in the 
Land Registry’s indemnity 
scheme. Schedule 8 to the 
2002 act provides for the 
payment of an indemnity for 
loss suffered by the proprietor 
of a registered estate or 
charge claiming in good faith 
under a forged disposition. 

The indemnity will be payable 
where the register has been 
altered to correct a mistake 
that prejudicially affects 
the title of the proprietor. 
Entitlement to an indemnity 
is not automatic and it can be 
affected if the loss is suffered 
wholly or partly as a result of 
the proprietor’s own fraud or 
lack of care. Nevertheless, it 
offers a considerable degree 
of protection for innocent and 
competent lenders.

Fraud, usually by way of 
forgery, in fact represents the 
most significant in value of 
the indemnity payments made 
under the scheme by the Land 
Registry. In its most recent 
annual report for 2014/15, 
the Land Registry states 
that some £8.4m was paid 
in respect of 968 indemnity 
claims in that year alone, 
of which £5.2m was paid 
regarding 54 fraud-related 
claims valued at £5.9m.

Is prevention better 
than cure? 
However generous the Land 
Registry indemnity scheme, 
it is far better never to be 
placed in a situation where 
one might have to rely on it. 
The following are just a few 
vital tips.
1. Be aware if the property is 
particularly at risk: properties 
that are empty, let to tenants 
or free of a mortgage are 
more vulnerable than most.

The Land Registry states 
that some £8.4m was paid 
in respect of 968 indemnity 
claims in 2014/15, of which 
£5.2m was paid regarding  
54 fraud-related claims  
valued at £5.9m

mark Brassey is a partner at  
Child & Child  

markbrassey@childandchild.
co.uk

James mcWilliams is a barrister 
at littleton Chambers 

jmw@littletonchambers.co.uk
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Tom Entwistle outlines the requirements 
of the Smoke and Carbon Monoxide 
Alarm (England) Regulations 2015

Time to get 
alarmed

On 1 October 2015, 
the law regarding 
smoke and carbon 
monoxide (CO) 
detectors changed. 
From that date, 
landlords in 
England are 

required to have fitted smoke 
detectors (alarms) on each 
storey of a rental property. 
CO detectors are also 
required in rooms where 
solid fuel appliances, 
such as those containing 
an open fire or log-burning 
stove, are installed. Although not 
a legal requirement in the case of 
gas appliances, the Department for 
Communities and Local Government 
(DCLG) has said that it would expect and 
encourage reputable landlords to ensure 
that working CO alarms are installed. 
Landlords with properties in England 
must now fit these devices and not wait 
for the start of a new tenancy. Heat 
detectors designed for kitchens cannot 
be a substitute for smoke alarms.

Since 1 June 1992, Approved 
Document B: Fire Safety, which supports 
the Building Regulations (England and 
Wales) 2010, has required all new-build 
properties to have hard-wired smoke 
alarms on at least each storey. However, 

until this  
point there  
has been no 
requirement to have 
smoke alarms in older or 
non-licensed dwellings.

New requirements
At least one smoke alarm must 
be installed on each storey of 
a rental property used as living 
accommodation, as well as a CO 
alarm in any room containing solid 
fuel appliances that is used as living 
accommodation. The landlord must 
also ensure the alarms are in working 
order at the start of each new tenancy. 
In the DCLG’s view, for the purpose 
of these regulations a mezzanine floor 
would not be considered a storey.

In general, smoke alarms should be 
fixed to the ceiling in a circulation space, 
i.e. a hall or a landing, and CO alarms 
should be positioned at head height, 
either on a wall or shelf, approximately 
1–3m away from a potential source.

Landlords and 
managing agents 
are encouraged to 
ensure the safety  
of tenants
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The immediate landlord or someone 
acting on their behalf must test the 
alarms on the first day of a new tenancy, 
ideally with the tenants present. 
Tenants should be advised to take 
responsibility for their own safety and 
test all alarms regularly to make sure 
that they are in working order; testing 
monthly is generally considered to be an 
appropriate frequency.

The first day of the tenancy is the date 
stipulated in the agreement, even where 
the tenant decides to move into the 
property on a later date. A new tenancy 
is one commencing after 1 October 2015, 
not a continuation of an existing tenancy 
before that date.

In cases where tenants refuse access 
for alarm fitting or testing, the landlord 
should write to them, sending a copy to 
the local authority, explaining that it is 
a legal requirement to install the alarms 
and that it is for their own safety.

The regulations do not stipulate the 
type of alarms to be installed,  

such as hard-wired or 
battery-powered. 

Landlords should 
make an informed 
decision and choose 
the best alarms for 
their properties and 
tenants, but it is 

recommended that 
10-year-guaranteed 

lithium battery or  
hard-wired alarms are installed in 
properties built before 1 June 1992.

The regulations will apply to any 
tenancy, lease or licence of residential 
premises in England that gives somebody 
the right to occupy all or part of the 

premises as their only or main 
residence in return for rent, 
though it does not include 
lodgers living with a landlord 
and family. There are some 

exemptions, such as those 
for long leaseholds and social 

housing landlords.

Documentary evidence
Landlords and/or their managing 
agents should ensure that they have 
documentary evidence that the alarms 
are tested and in working order on 
the first day of a tenancy, for example, 
by getting the tenant to sign a copy 
of an inventory. Failure to comply with 
these regulations would mean the 
local housing authority can levy a civil 
penalty charge of up to £5,000 on the 
landlord, but there is a right of appeal.

Landlords and managing agents are 
encouraged to ensure tenants’ safety and 
provide documentary evidence of this 
by carrying out basic risk assessments 
covering fire, gas, electrical, Legionella 
and general safety inside and outside the 
property between each tenancy.

Regulations vary throughout the UK 
and there is some overlap. The new 
regulations do not apply in Wales, but 
similar rules are expected soon. Currently, 
properties in Wales that were built after 
1992 must be fitted with mains-powered, 
interlinked smoke detectors/alarms, 
but landlords are advised to provide at 
least battery-operated alarms in older 
properties. Houses in multiple occupation 
(HMOs) are required to have hard-wired 
alarms fitted.

In England and Wales there is also 
a duty under the Part J of the 2010 
Building Regulations for England and 
Wales (http://goo.gl/bvJCTS) to have CO 
alarms fitted when a solid fuel heating 
system is installed.

In Scotland, fitting CO alarms in private 
rented property became mandated by 
law on 14 May 2014 under the Housing 
Scotland Act 2014 (http://bit.ly/VPf2dJ). 
Besides existing gas safety regulations, 
the act prescribes that there must be 
“satisfactory provision for giving warning 
if CO is present in a concentration 
hazardous to health”. 

This means that it is now mandatory for 
private landlords to install CO detectors 
in every space containing a “fixed 
combustion appliance” (excluding those 
used solely for cooking) and where a flue 
passes through high-risk accommodation, 
such as a bedroom or main living room.

On 1 December 2015, new regulations 
came into force regarding the provision 
of long-life CO alarms in privately rented 
housing. This addition to the Housing 
(Scotland) Act is an amendment to 
the existing Repairing Standard that 
firmly shifts the duty of care regarding 

the provision and replacement of CO 
detectors on to landlords. The legislation 
applies to all landlords in Scotland renting 
out property with fixed combustion 
appliances of any kind with the exception 
of those used exclusively for cooking.

Revised guidance on fire safety in 
Scotland (www.prhpscotland.gov.uk) 
makes it mandatory for one fire and 
smoke detector alarm to be fitted: 

 b in the room that is most frequently 
used by the occupant(s) for general 
daytime living purposes

 b in every circulation space (halls  
and landings)

 b on each floor of a building
 b in every kitchen 
 b in an integrated way. 

Technical Document L of the Building 
Regulations in Northern Ireland  
(http://bit.ly/1JZwDYF) states that: 
“Where any combustion appliance is 
installed, reasonable provision must be 
made to detect and give warning of the 
presence of CO gas at levels harmful 
to people.” The authority for this is that 
landlords of private rental properties 
that are not HMOs are required, within 
reason, to ensure that the property they 
let is safe and would not cause injury or 
death to humans or pets. Landlords must 
therefore be able to prove due diligence 
in a court of law should a fire break out  
at the property. 

The Northern Ireland Fire and Rescue 
Service (NIFRS) recommends that the 
standards of fire safety in private rental 
properties should be at least equivalent 
to the current measures expected in a 
modern domestic property. Therefore, 
landlords letting a private property should 
at least provide working smoke alarms 
(preferably interconnected) on each level 
and detection in the principal habitable 
room, considered to be the main living 
room, as well as a heat detector and fire 
blanket in the kitchen area. Guidance on 
smoke and CO alarms is available from 
the NIFRS (http://goo.gl/2RLkpn). R

The immediate 
landlord or 
someone acting on 
their behalf must 
test the alarms on 
the first day of a  
new tenancy

Tom entwistle is editor of landlordZONe 
editor@landlordzone.co.uk

©isurv 2016  
www.isurv.com

The smoke and Carbon monoxide Alarm 
(england) Regulations 2015  

https://goo.gl/6l3bok

https://www.prhpscotland.gov.uk/
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Many circumstances can 
prevent a property deal 
from progressing, or even 
halt a transaction outright. 
Although such things were 
once regarded as frustrating 
but acceptable business risks, 
the insurance market has 
now developed solutions for a 
number of these scenarios. 

One of the most commonly 
encountered issues surrounds 
the right of light (ROL), which 
can affect land acquisition, 
funding and ongoing 
development, creating 
problems for all stakeholders. 
But these can be mitigated, 
delivering an optimal solution 
for all parties. 

An ROL entitles a building’s 
occupants to access to light 
through a window, and is 
acquired over a period of  
20 years unless title deeds 
say otherwise. Where a 
property enjoys such a right, 
it is generally enforceable by 
the freeholder and sometimes 
the leaseholders.

The point at which an ROL 
injury may occur generally 
turns on the 50/50 rule. This 
states that if 50% of those 
in a room can see 0.2% 
of the sky at desk height 
– the working plane – the 
room will be adequately lit. 
Therefore, if a construction 

event, settlement with the 
owner was achieved for a 
relatively modest sum.

Multiple  
high-rise residential 
developments
Insurers considered an area 
where there were a number of 
schemes for new residential 
developments along the 
same road. Many properties 
affected by an ROL report 
had corresponding claims and 
some were future development 
sites. Once these negotiations 
had been completed, ROL 
insurance was taken out to 
cover residual properties 
where the owners could not 
be contacted or agreement 
could not be reached on 
compensation values. 

This type of insurance 
offers a solution to a specific 
problem in a transaction. It is 
an increasingly attractive way 
of enabling a deal. 

ROL and risk mitigation 
achieved via insurance is an 
area of increased interest as 
developers focus on high-rise 
developments, but there are 
other transactional solutions. 
Deals regularly stall or 
collapse because of the lack 
of provision of representations 
and warranties, tax concerns 
and title issues, but generally 
speaking, all are insurable. R

proposal reduces the light to 
neighbouring properties to 
below this level, there may be 
a claim. 

Having established an 
ROL, the logical next step 
is to examine the possible 
scenarios if this is breached: 

 b the neighbour may bring 
an injunction to prevent the 
breach happening

 b if a building has already 
been constructed, a 
mandatory injunction may be 
sought to force demolition

 b damages may be awarded 
instead of an injunction if the 
injury is small and can be 
estimated in financial terms, 
if adequate compensation 
can be made or if granting an 
injunction would be oppressive.

Consequences for a breach 
can be severe and even 
result in the loss of the total 
investment. As it avoids the 
need to negotiate tricky 
issues with stakeholders, 
appropriate insurance for 
transactional ‘pinch points’ 
is understandably becoming 
increasingly popular. 

What are the specific 
benefits of insuring an ROL? 

Insurance should cover 
the costs associated with 
an adjoining owner making 
an ROL claim against a 
’responsible’ developer 
(someone the insurance 
industry believes understands 
the risk from such issues, can 
build this into their budget and 
is prepared to engage with 
injured parties). Insurance 
facilitates the deal and lets 
the developer proceed with 
certainty, reassures their 
lender(s), helps them secure 

funding without adverse 
conditions and assists in 
the sale or financing of a 
constructed building.

The broker arranging the 
insurance will want to know 
why a party is enquiring, e.g. 
whether it is for an initial 
investigation at the feasibility 
stage of development, due 
to existing complaints from 
neighbours, or because the 
lender is raising obstacles. 
They will also need to know 
who wants insurance (the 
developer, lender or both) and 
whether the site comprises 
strategic land or not (under 
the section 237 options).

The insurance can offer 
compensation for loss of 
light; delay or stoppage 
of construction; loss of 
profit; redesign to avoid an 
injunctionable loss of light, 
or the need to seek a new 
planning application.

Two examples show how 
ROL insurance removed 
an obstacle, allowing the 
transactions to progress: 

Docklands 
residential tower 
block development
The ROL report indicated 
the high chance of injunction 
from an adjoining Victorian 
property, but the owner 
would not engage with the 
developer. ROL insurance was 
taken out to cover the risk so 
the developer could complete 
the deal quickly before their 
option expired in a rapidly 
rising property market. In the 
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The last 10 years have seen a 
dramatic shift in the way art is 
consumed, bought and sold. The 
growth of online platforms has 
significantly affected the auction 
house, among other forms of 
business. This has not only been a 
catalyst for the international 
expansion of the art market but 
– crucially – has also broadened 
the potential client base. 

The internet has democratised the auction experience. Top 
auction house salerooms, once the realms of an elite group of 
wealthy collectors and traders, are now accessible to a greater 
number and variety of people, who might otherwise have found 
the process of bidding in person too intimidating, too  
time-consuming or both. 

A market for decorators
With this expansion of potential buyers and sellers has come a 
significant shift in attitudes towards buying art – one to which 
auction houses need to respond. While demand from collectors 
will never die out, a new breed of buyer is emerging – the 
decorators. These are predominantly individuals or design 
professionals looking to furnish private houses. They are less 
concerned with the academic aspects of collecting and more 
interested in how a piece will fit the aesthetic of their homes. 

In recent years, tastes in interior design have become much 
broader. Houses are no longer furnished and accessorised with 
a particular style, theme or period throughout 
and buyers now seek objects that give 
free rein to their imaginations. They are an 
increasingly important part of auction houses’ 
clientele, and we have had to adapt the way we 
present art and antiques to meet their needs.

Auction house Bonhams launched a  
monthly series of multi-departmental sales 
in February called HOME & Interiors at its 
Knightsbridge saleroom. These sales aim to 
present carefully selected combinations of fine 
furnishings, works of art, carpets and home 
accessories. Each will introduce a different 
selection of genres and styles – some will 
focus on more classic groupings of silver and 
mahogany furniture with Old Master paintings, 
others will pair 20th-century furniture with 
collections of fossils, tribal masks and Art Deco bronzes.

One of the opportunities presented by this sales format is 
to showcase some of the house’s lesser-known departments – 
specialists in tribal art, for example, a genre which is enjoying a 
well-deserved renaissance and which will be particularly striking 
when paired with contemporary prints and brightly upholstered 
furniture suites.

Presentation
Decorative arts are particularly difficult to present online. 
While painting and prints can usually be viewed remotely, 
other objects work best when people can touch them, pick 
them up, appreciate their dimensions and, importantly, see 
them in situ. The refurbished Knightsbridge saleroom enables 
domestic interiors to be recreated and objects to be seen in 
the context for which they were originally intended. The whole 
Knightsbridge building will be devoted to displaying each HOME 
& Interiors sale.

The catalogues for each sale will show 
objects in domestic settings and feature 
an interview with a high-profile figure. The 
February catalogue, for instance, showed 
Rodrica Straker at Burton Constable Hall, 
her Elizabethan country house in East 
Yorkshire, which has been in the family for 
over 500 years. 

For the second sale the catalogue 
interviewed Jung Chang, the celebrated 
Chinese-born British author of the 
bestselling autobiography Wild Swans, 
to accompany selected lots from the 
Asian Art department with the intention of 
encouraging new bidders to this already 
popular area. Meanwhile, for the first 

Scottish sale at Bonhams, Edinburgh, the catalogue carried an 
interview with crime writer Ian Rankin whose Inspector Rebus 
novels are set in the city.

Meeting the needs of modern buyers is absolutely central 
to this new approach, but must not be at the expense of the 
integrity of the objects themselves. Buyers and sellers will be 
guided through the process by the client services team as for 
all sales, and have access to the wide range of specialists from 
each contributing department. P

mark Wilkinson is director of decorative Arts at Bonhams
mark.wilkinson@bonhams.com
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Therefore, it is advisable for a consignor 
to visit more than one house and be 
prepared to negotiate the financial terms 
of their consignment to obtain the best 
deal. Whether an auction house is willing 
to vary its standard financial terms will 
depend on various factors, including the 
importance of the consignor or their 
collection, and the value or importance of 
the item being consigned. 

In certain circumstances, auction 
houses may offer incentives such as 
advance payment or minimum price 
guarantees, to secure the consignment 
of a piece of work or possibly an entire 
collection. The details of such incentives 
are outside the scope of this article. 
However, particularly when consigning 
potentially valuable items, it would be 
advisable to seek independent advice on 
the financial terms and whether auction 
represents the best method of sale.

After consigning 
Providing information
As the law stands, leading auction houses 
are held to a higher standard in terms 
of skill and care than provincial houses. 
However, even when consigning items to 
a leading house, a consignor should not 
rely entirely on its ability to discover all 
the information that may help to sell an 
item. At the outset, a consignor should 

item will sell for a low value or fail to sell 
at all; the latter can have a significant 
impact on an item’s reputation and its 
future sale prospects. The other options 
are private sale or sale by a dealer. 
Private sales can be made directly to a 
buyer or through an art dealer, an auction 
house or an agent. It is worth considering 
all the potential methods of sale at the 
outset and possibly taking advice from an 
independent source such as an art agent 
on the most appropriate.

If a consignor has decided that sale 
by auction is the best means by which 
to sell their artwork, then they need to 
consider which auction house is right 
for them. The potential value of an item 
may determine to which type of auction 
house it is consigned. Although it is 
not an absolute rule, works of art that 
have a high potential value are likely to 
be consigned to large auction houses 
such as Sotheby’s or Christie’s, and 
less valuable works may be consigned 
to a provincial house. Certain houses 
are specialists in particular areas. An 
auction house will assess the item in the 
first instance and determine whether to 
accept it on consignment. 

It is important to note that not all 
auction houses are the same; different 
ones have strengths in different fields, 
and also offer varying financial terms. 

Rebecca Foden explores the factors that should 
be taken into account before and after consigning an 
item to an auction house

Play your 
cards right

The recent case of 
Thwaytes v Sotheby’s 
[2015] EWHC 36 Ch 
turned the spotlight 
on an auction house’s 
standard of care for 
items it has been 

consigned, and whether the consignor’s 
instructions to the auction house affect 
that standard. Boodle Hatfield LLP 
represented Thwaytes in his negligence 
claim against Sotheby’s. 

Thwaytes consigned a painting, 
The Cardsharps (pictured right), to 
Sotheby’s for further investigation in 
2006. Sotheby’s advised that it was a 
good 17th-century copy of the original by 
Caravaggio and the painting was sold at 
auction for a hammer price of £42,000 
to Sir Denis Mahon, a leading Caravaggio 
scholar. Mahon later announced that 
he and others believed it to be by 
Caravaggio himself, and therefore worth 
far more. Despite this, Thwaytes was not 
successful in proving his allegation that 
Sotheby’s failed to research the painting 
adequately and failed to advise him that it 
had “Caravaggio potential”. 

While the court’s decision is highly 
fact-specific, it is clear that in Thwaytes’ 
case there was an inconsistency between 
the work he thought the auction house 
would undertake and that which it was 
in fact required to carry out by law. To 
avoid these potential pitfalls, this article 
sets out some practical points that those 
selling artworks should consider, both 
before consigning their goods to an 
auction house and once their items have 
been consigned. 

Before consigning
Sale by auction is not the only method 
available for selling artwork and it may 
not always be the most appropriate. One 
of the biggest risks at auction is that an 

Seek independent 
advice on the  
financial terms and 
on whether auction 
represents the best 
method of sale
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provide as much relevant detail as they 
hold about the item and its provenance, 
such as the name of the previous owner, 
which may be significant and which 
the auction house may not otherwise 
discover for itself.

Instructions
It is important to consider the 
communications that a consignor has 
with an auction house so the parties both 
understand the work that the latter will 
undertake. In Thwaytes, an issue arose 
as to whether a letter sent by the litigant 
constituted an instruction to Sotheby’s 
to undertake infrared testing. The letter 
stated: ”As far as The Cardsharps is 
concerned this is going to be researched 
and studied with both infrared [analysis] 
and possibly X-rayed”, and was 
addressed to the person at Sotheby’s 
who had seen the painting at his home. 

The judge found that it did not amount 
to an instruction, and if Thwaytes had 
really intended to instruct Sotheby’s to 
carry out infrared testing he would have 
contacted the Old Masters Department 
where the painting was sent after leaving 
his home. In these circumstances, the 
judge found that Sotheby’s was under 
no obligation to either carry out infrared 
analysis or to advise Thwaytes that it 
should be carried out, even though he 

had stressed that he wanted to be sure  
of the painting’s status. 

Although fact-specific, this decision 
highlights the importance of a consignor 
communicating their expectations and 
instructions explicitly, in writing, to the 
correct person. Consignors should keep 
notes of their telephone conversations 
and retain copies of all correspondence 
with the auction house, should it prove 
necessary in future to demonstrate the 
instructions given.

An auction house may recommend that 
certain technical research, such as the 
taking of X-rays, should be conducted; 
alternatively, it may be that a consignor 
instructs the auction house itself to 
undertake such research. In either case,  
a consignor should be made aware that 
the house may pass on charges for 
certain types of research to their client 
and the situation should be discussed 
and agreed in advance. 

Location
Large houses have sale rooms in various 
locations around the world, and they are 
experienced in placing items in the right 
auctions and markets to maximise the 
potential sale price. These choices can 
have a significant effect on the amount 
obtained for an item, as demand for 
certain pieces and competition between 
buyers can vary. It is therefore important 
for a consignor to discuss with the house 
the most suitable auction and date at 
which to sell before making a decision.

Timing
Whether an item can be included in a 
certain sale will depend on when it is 
consigned. For example, the leading 
auction houses hold sales of Old Masters 
twice a year, and for an item to be 
included in the next such sale it will need 
to have been consigned in good time. It 
may be that a consignor would like to sell 
an item very quickly but the catalogue 
has been finalised or restoration needs 
to be undertaken before the piece is 
ready for sale. Equally, a consignor should 
ensure that their item is not rushed into a 
sale, perhaps to fill a gap, without being 
given appropriate consideration by the 
auction house. It is recommended that 
a consignor discuss deadlines with the 
house in advance to ensure that the item 
can be given due consideration but also 
included in the most favourable sale.

Price
Following examination of and research 
on an item, an auction house will give 
it a high and a low estimate, which are 
published in the auction catalogue as a 
guide for prospective buyers. In advance 
of the sale, a consignor can confidentially 
agree a price below which an item will not 
be sold, which is known as the reserve; 
however, this cannot exceed the low 
estimate. It is essential that a consignor 
discusses the estimate with the auction 
house to ensure that they are happy with 
the reserve price. P

A consignor should 
ensure that their  
item is not rushed  
into a sale

Rebecca Foden is a solicitor in  
Boodle hatfield’s dedicated art law team
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www.artlawandmore.com 



To find out more about life at e.surv,
contact oneof our team today for 
a confidential discussion:
Russ Hewitt (Operations 
Director) 07775 544842
Paul Marcus (North) 07775 544866
Tim Wood (South) 07800 705547

David Blagden (Consultants) 
07968 932017

Alternatively, email your CV to our 
Talent Acquisition Team:
matthew.siddons@lslps.co.uk or 
call Matt on 07794 392858.

There’s no doubt that our 
industry is changing, but 
we welcome that. That’s 
why we’ve spent the time 
and effort to revolutionise 
the way our surveyors 
work, introducing exciting 
new iPad technology 
across our business.

Celebrating success since 1987

IT’S GETTING 
EXCITING

This is a technological leap forward for our industry and 
when you factor in our compact postcode coverage, you 
start to understand why we’ve been the UK’s leading 
residential surveyor for so long. 

We’re genuinely excited about the improvements 
our new technology will bring, enabling our surveyors 
to work smarter, earn faster, and deliver a more 
efficient service to our clients and customers.

“There is no doubt, that each and every one of 
our surveyors will benefit from this exciting new 
technology and the impact it will have on their 
ability to take more control of their working day 
and indeed their work life balance.” John Munro - 
Performance Improvement Director.

As a surveyor, you know that a healthy work/life 
balance can be a challenge in today’s market.

But don’t just read about it. Contact any of our directors 
listed below and they’ll be more than happy to share 
their excitement with you. 

There’s really never been a better time to join e.surv.

Our package includes a competitive basic salary, 
generous incentive scheme, and excellent benefits 
including private medical care, life assurance, share-
save, additional holiday purchase and much more.

We are seeking employed and consultant surveyors 
across the UK.

For a full list of our opportunities, visit www.esurv.co.uk/jobs



Finding your dream home and having 
your offer accepted is an exciting time. 
Arnold & Baldwin are here to ensure there  
are no nasty surprises when you open the 
door. We will give you the comfort of knowing 
that your investment is prudent, and notify  
you of any defects which you may not 
have seen during your viewings. Our RICS 
Registered Valuers ensure that the price you  
are paying is in line with Market Value. 
 
Your new home may be one of the largest 
investments you will ever make, so make  
sure that it is inspected by the professionals 
who care.

Speak to one of our team for an 
open and transparent quote today.

For full job specifications please visit 
www.arnoldandbaldwin.co.uk/jobs

“I feel like an asset rather than just a number”

“I feel like I’ve developed more in the first six months at this company than any previous job” 

“Flexible working (home office options etc) allows me to work in the most efficient way” 

“I especially like how knowledgeable and helpful everyone is (particularly as a trainee!)  
– it is fantastic to be based in a supportive office with all your colleagues where ideas 

and anything unfamiliar can be discussed and clarified” 

“It’s great to work alongside experts who are happy to share knowledge and advice”

We’re 
recruiting 
more 
fantastic 
surveyors…

Our team members love working with us…

Call Joe Arnold for an informal  
chat on 07765 033650 or email  

talent@arnoldandbaldwin.co.uk
to apply.

 
Arnold & Baldwin is an award winning, independent firm of 
Chartered Surveyors operating in London and the South East.  
We would like to hear from applicants who share our core values  
of being ‘honest, approachable experts’. We have openings for 
MRICS/FRICS qualified residential surveyors with a wealth of 
experience they can bring to the team. We are also looking for 
AssocRICS Surveyors who would like to gain MRICS accreditation. 
We have a fantastic training programme in place and value 
continued professional development.

Our core business is undertaking quality surveys and valuations 
for banks and building societies in London and the South East, 
meeting tight deadlines and delivering a best in class service.

Three positions are currently available: Senior Residential 
Valuation Surveyor, Residential Building Surveyor and 
AssocRICS Residential Valuation Surveyor. 
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