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In Canada, people with disabilities face a myriad of barriers to full social and economic 

participation. Exclusion from mainstream economic and social arenas have put disabled 

Canadians in a position of liminal citizenship, where their lives are almost exclusively governed 

by nondisabled people who continue to relegate disability rights and accessibility to the bottom 

of political agendas. Furthermore, in this political arrangement, the basic needs of disabled 

people become subject to scrutiny and, particularly in our existing neoliberal sociopolitical 

climate, have been increasingly portrayed as extraneous public expenditures that must be 

eliminated, or at least reduced, through a rationality of individual responsibility and austerity. 

For disabled Canadians, this social, economic, and political marginalization has manifested into 

a disturbing reality of material deprivation. Across the lifespan, poverty is imposed 

disproportionately onto disabled people; this is most pronounced amongst working age adults 

aged 25-64 years, where people with mild disabilities experience poverty at a rate nearly 50% 

higher than those without disabilities and people with severe disabilities experience poverty at a 

rate nearly 300% higher than those without disabilities1. In addition to the consequences of 

poverty experienced by nondisabled people (e.g. precarious housing, food insecurity etc.), people 

with disabilities living in poverty also contend with additional financial strain arising from 

disability-specific medical costs that are unmet due to the partial nature of Canada’s health care 

system. Disability-specific medical costs include disability aids, devices (e.g. canes, wheelchairs, 

walkers, augmented communication systems etc.) and prescription medications that are required 

for survival and daily living. Over one million disabled Canadians have an unmet need for a 

disability aid or device due to cost, and 836, 690 have unmet needs for prescription medication 

due to cost2. Lack of access to needed disability aids, devices, and prescription medications 

                                                
1 Scott Morris, Gail Fawcett, Laurent Brisebois, & Jeffrey Hughes. “A Demographic, Employment, and Income 
Profile of Canadians with Disabilities”, Canadian Survey on Disability Reports (November 2018), online: Statistics 
Canada <https://www150.statcan.gc.ca/n1/pub/89-654-x/89-654-x2018002-eng.htm> 
2 Ibid 
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jeopardizes the health and wellbeing of disabled Canadians by increasing the risk of exacerbating 

existing impairment and acquiring new impairment. Lack of access to needed medical supplies 

and medication also drastically limits the capacity of disabled people to participate in social and 

economic life, propelling disabled people into a virtually inescapable cycle of poverty.                                                                                                                   

 Because disability aids, devices, and prescription medications are beyond the scope of 

core medical services guaranteed in the Canada Health Act, it is the role of individual provinces 

and territories to establish their own positive entitlements (if any) for disabled citizens to access 

supplementary health coverage that addresses these areas of need. All provinces and territories 

have developed some form of supplementary coverage for residents to access disability aids, 

devices, and/or prescription medication and these are generally allocated on the basis of an 

income threshold (e.g. supplementary health benefits that are made available to residents based 

on receipt of Social Assistance, such as the Ontario Disability Support Program3). However, 

while the majority of provinces and territories have tied additional health coverage—including 

coverage for disability aids, devices, and prescription medication—to a person’s income, a 

unique4 marker for access to supplementary health benefits has been established in the Northwest 

Territories, where eligibility is determined on the basis of an individual’s specific medical 

condition or disability diagnosis. The Extended Health Benefits for Specified Disease Conditions 

                                                
3 Ontario Ministry of Children, Community and Social Services, “Income Support: Health Benefits”, online: 
Ministry of Children, Community and Social Services 
<https://www.mcss.gov.on.ca/en/mcss/programs/social/odsp/income_support/benefits/odsp_Health.aspx>  
4 The Extended Health Benefits for Specified Disease Conditions Program in the Northwest Territories is unique in 
the sense that its it a program unlike that seen in any Canadian province (i.e. a provincial/territorial-level 
comprehensive supplementary health benefits program for prescriptions, devices, and aids that is tied to specific 
diagnoses). That being said, it should be noted that, upon separation from the Northwest Territories on April 1, 
1999, Nunavut carried over many policies and programs operated in the Northwest Territories, including the 
Extended Health Benefits for Specified Disease Conditions Program. Today, Nunavut continues to operate the 
Extended Health Benefits for Specified Disease Conditions Program that was originally developed in the Northwest 
Territories. As well, it is worth noting that Yukon Territory also operates a Chronic Disease and Disability Benefits 
Program that bears similarity to the Extended Health Benefits for Specified Disease Conditions Program; however, 
this program was developed separately from the Extended Health Benefits Program for Specified Disease 
Conditions Program seen in the Northwest Territories and Nunavut, so there are several operational differences. This 
paper will specifically speak to the Northwest Territories context, but it is worth acknowledging that conclusions of 
this paper should certainly be considered in Nunavut and also, to a lesser extent, Yukon Territory.   
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Program is a health benefit scheme that is operated by the Northwest Territories Department of 

Health and Social Services and governed under Policy 49.075. This program provides financial 

assistance to territorial residents with health conditions that require service beyond that 

ordinarily covered through the Northwest Territories Health Care Plan. Recipients of the 

Extended Health Benefits for Specified Disease Conditions Program receive comprehensive 

health coverage for prescription drugs, medical travel, medical supplies, and medical equipment; 

however, residents can only access supplementary health coverage through this program if they 

have one of the qualifying diagnoses listed in Schedule 1 of Policy 49.07 (see Appendix 1). As 

such, while this program does afford some disabled residents access to needed medical supplies, 

medical travel, medical equipment, and prescription drugs, a consequence of this allocation 

scheme is that some disabled residents are not permitted access to this supplementary benefit 

exclusively because of the type of disability they have.       

 Although provinces and territories have the freedom to establish their own non-core 

health benefits for residents based on financial capacity and public priorities, including through 

schemes such as the Extended Health Benefits for Specified Disease Conditions Program, this 

freedom is not unlimited. In particular, where provinces and territories have the freedom to 

establish supplementary health benefits for citizens that go beyond those guaranteed by 

legislation (e.g. basic medical care guaranteed under the Canada Health Act), they are obligated 

to ensure that all of their legislation and actions align with the Canadian Charter of Rights and 

Freedoms (Charter). Moreover, Section 15(1) of the Charter establishes that any benefits 

conferred through provincial/territorial governmental or legislative action must not discriminate 

on the basis of an enumerated ground, including mental or physical disability. The Northwest 

Territories Extended Health Benefits for Specified Disease Conditions Program is a prima facie 

                                                
5 Policy 49.07: Extended Health Benefits, Government of the Northwest Territories, reformatted 1998. 
<https://www.eia.gov.nt.ca/sites/eia/files/content/49.07-extended-health-benefits.pdf>   
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case of discrimination, because benefits are differentially conferred on the basis of disability 

type. In this paper, I critically analyze the Extended Health Benefits for Specified Disease 

Conditions Program and argue that it indeed does violate Section 15(1) of the Charter by 

imposing differential treatment and perpetuating pre-existing disadvantage of residents on the 

basis of disability type. I use this space as a platform to not only interrogate the Extended Health 

Benefits for Specified Disease Conditions Program as discriminatory, but also as an entry point 

to identify sites for reform where policy change can be enacted to improve the quality of life of 

Northwest Territories residents by ensuring equitable access to supplementary health benefits. To 

accomplish this, I begin by mapping out the existing assemblage of health insurance schemes 

operating in the Northwest Territories, with a specific focus on how the Extended Health 

Benefits for Specified Disease Conditions Program operates. Subsequently, I introduce the 

relevance and applicability of the Charter in this case to establish the legitimacy of holding the 

Extended Health Benefits for Specified Disease Conditions Program to Section 15(1). 

Thereafter, I structure my paper to align with the current Section 15(1) test for discrimination 

established in Withler v. Canada (Attorney General)6 to illustrate how the Extended Health 

Benefits for Specified Disease Conditions Program imposes differential treatment and creates 

substantive inequality and, further, establish that such a breach is not defensible under Section 1. 

Finally, I conclude by identifying pathways for reform of the Extended Health Benefits for 

Specified Disease Conditions Program that increases its coverage and scope to ameliorate health 

and financial inequalities impacting disabled people in the territory by using Article 25 of the 

United Nations Convention on the Rights of Persons with Disabilities7 as a guiding framework. 

        Mapping Coexisting Supplementary Insurance Schemes  

                                                
6 Withler v. Canada (Attorney General) [2011] 1 S.C.R. 396 [Withler] 
7 Convention on the Rights of Persons with Disabilities, G.A. Res. 61/106, U.N. GAOR, 61st Session., U.N. Doc. 
A/Res/106 (Dec. 13, 2006). 
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 The Extended Health Benefits for Specified Disease Conditions Program is a 

supplementary health benefits program that operates within a larger context of coexisting 

insurance schemes in the Northwest Territories, where public federal and territorial actors 

provide coverage alongside private insurers. This is section provides a brief overview of the 

coexisting insurance arrangements for residents of the Northwest Territories.   

 The federal government operates in this system as the funder and operator of the Non- 

Insured Health Benefits Program, which provides comprehensive coverage of prescription drugs, 

medical supplies and equipment, medical travel, dental, and vision for First Nations people with 

Indian status and Inuk people recognized by an Inuit land claim organization. Currently, 44% of 

the Northwest Territories’ 44, 481 residents are receiving federal benefits from the Non-Insured 

Health Benefits Program8.          

 The territorial government operates three supplementary health benefits programs that 

provide coverage to residents who do not qualify for the Non-Insured Health Benefits Program9. 

Firstly, the Metis Health Benefits Program provides health coverage for prescription drugs, 

medical supplies and equipment, medical travel, dental, and vision that matches the coverage of 

the Non-Insured Health Benefits to recognized Metis residents who are under the age of 60 

years. 3.3% of Northwest Territories residents receive coverage through the Metis Health 

Benefits Program10. Secondly, the Extended Health Benefits for Seniors Program provides 

coverage for prescription drugs, medical supplies and equipment, medical travel, dental, and 

vision that matches the coverage of the Non-Insured Health Benefits Program for residents who 

                                                
8 This information was accessed through an independent Access to Information Request sent by the author on 
February 12, 2019 to the Government of the Northwest Territories Department of Health and Social Services. Data 
was received by the author from the Government of the Northwest Territories Department of Health and Social 
Services on March 14, 2019 (see Appendix 2).  
9 All three territorially-operated supplementary health programs are considered to be funding of last resort, so 
private insurance will always take precedence, and these programs are only ever responsible for compensation of 
costs not covered privately.      
10 Supra note 8.   
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are 60 years of age and over. 7.4% of the territorial population is covered through the Extended 

Health Benefits for Seniors Program11. Thirdly, the Extended Health Benefits for Specified 

Disease Conditions Program provides coverage for medical supplies, medical equipment, 

medical travel, and prescription drugs to the level established by the Non-Insured Health 

Benefits Program, to Metis12 and “non-Aboriginal”13 residents under the age of 60 years. In order 

to access the Extended Health Benefits for Specified Disease Conditions Program, residents must 

have a medical professional verify that they have one of the 49 recognized medical conditions 

outlined on Schedule 1 of Policy 49.07 by the Department of Health and Social Services (see 

Appendix 1). Coverage received for medical supplies, medical equipment, medical travel, and 

prescription drugs by residents through the Extended Health Benefits for Specified Disease 

Conditions Program is not restricted to treatment of the medical condition that made the 

individual eligible for coverage in the first place. For example, if a resident qualifies for benefits 

because they have Cystic Fibrosis, the prescription drug coverage they receive through the 

program is not restricted to medications that treat Cystic Fibrosis; rather, this resident would now 

qualify for comprehensive drug coverage to the same standard established federally through the 

Non-Insured Health Benefits Program14. 3.5% of the Northwest Territories population is covered 

                                                
11 Ibid 
12 The Extended Health Benefits for Specified Disease Conditions Program take precedence over Metis Health 
Benefits for coverage of medical supplies, medical equipment, medical travel, and prescription drugs for Metis 
residents under the age of 60 years. Metis residents under the age of 60 years, with a specified disease condition, 
would access coverage for medical supplies, medical equipment, medical travel, and prescription drugs through the 
Extended Health Benefits for Specified Disease Conditions Program, and coverage for dental and vision through the 
Metis Health Benefits Program. 
13 “Non-Aboriginal” is a term used by the Department of Health and Social Services to denote residents without 
Indian Status, recognition from an Inuit land claim, or recognized Metis heritage. 
14 This comprehensive medical supplies, medical equipment, medical travel, and prescription drug coverage reflects 
how the Extended Health Benefits for Specified Disease Conditions Program currently operates. The official 
wording of Policy 49.07 (reformatted in 1998), which officially governs the Extended Health Benefits for Specified 
Disease Conditions Program, states that coverage for medical supplies, medical equipment, medical travel, and 
prescription drugs must be “approved and required” for the specific disease condition that made a person qualify for 
the program; however, the program currently deviates from these guidelines. At the time this paper was written, 
individuals who were covered under the Extended Health Benefits for Specified Disease Conditions Program 
receive full coverage of medical supplies, medical equipment, medical travel, and prescription drugs that matches 
the standard set federally by the Non-Insured Health Benefits Program. This is clearly outlined on the Government 
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under the Extended Health Benefits for Specified Disease Conditions Program15. Access to these 

three territorial supplementary health insurance programs is governed by the Department of 

Health and Social Services, and, while all three programs have denied applicants from residents 

on the basis of ineligibility, it is the Extended Health Benefits for Specified Disease Conditions 

Program that has accounted for the vast majority of applicant denials. Since 2015, the Extended 

Health Benefits for Specified Disease Conditions Program has accounted for 69% of denied 

applications for supplementary health coverage, despite providing coverage to only 24% of 

residents covered through the three territorial programs16. Furthermore, from 2015-2017, there 

were 37 formal requests made to the Department of Health and Social Services to recognize a 

new medical condition for coverage under the Extended Health Benefits for Specified Disease 

Conditions Program that were all subsequently denied, establishing that there is substantial 

unmet need and public interest in the program as it currently operates17.     

          Relevance and Applicability of the Charter   

 The Charter is Canada’s supreme law that delineates the basic rights and freedoms of all 

citizens, and, as such, all laws and government actions in Canada must be consistent with it, or 

they could be invalid and subject to being struck down by the judiciary. Equality rights are 

enshrined in the Charter in Section 1518, guaranteeing that every citizen receives equal protection 

and benefit of the law and that discrimination cannot occur on the basis of an enumerated 

ground, including mental or physical disability. To establish that a law or government action is 

discriminatory by being in breach of equality rights outlined in the Charter, the argument must 

                                                
of the Northwest Territories Department of Health and Social Services website 
(https://www.hss.gov.nt.ca/en/services/supplementary-health-benefits/extended-health-benefits-specified-disease-
conditions) and was verified through a phone call by the author to the Department of Health and Social Service 
Health Benefits Program on March 12, 2019.   
15 Supra note 8 
16 Ibid 
17 Ibid 
18 Charter of Rights and Freedoms, s 15, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 
1982 (UK), 1982, c 11. 
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first be made that the Charter is applicable in a given context.    

 Section 32(1) of the Charter states that, “the Charter applies to the Parliament and 

government of Canada in respect of all matters within the authority of Parliament including all 

matters relating to the Yukon Territory and Northwest Territories; and the legislature and 

government of each province in respect of all matters within the authority of the legislature of 

each province”19. The Extended Health Benefits for Specified Disease Conditions Program 

operated by the Northwest Territories is, indeed, a program operated within the authority of the 

territorial legislature, implying that it ought to be held to Charter review. However, the scope that 

the judiciary is willing to apply the Charter in the context of positive entitlements, beyond those 

promised in legislation, is more complex; therefore, it is necessary to consult existing case law 

that addresses the applicability of the Charter in this situation.     

 Auton (Guardian ad litem of) v. British Columbia (Attorney General)20 brings forward 

perhaps the strongest argument against the applicability of the Charter to the Northwest 

Territories Extended Health Benefits for Specified Disease Conditions Program. In this case, 

Auton brought action against the province of British Columbia by alleging that the province’s 

failure to provide publicly funded applied behavioural therapy for autistic children was 

discriminatory under Section 15(1), on the ground of mental disability, because the province 

failed to provide a medically required treatment for autistic children, while providing therapies 

for other types of disabilities. Here, the Supreme Court of Canada found that the equality rights 

of the claimants had not been violated, in part, because funding for all medically required 

treatment, including applied behavioural therapy, is not a right provided by law21. The Canada 

Health Act and relevant British Columbia health legislation establishes, by nature, a partial 

                                                
19 Ibid, section 32 
20 Auton (Guardian ad litem of) v. British Columbia (Attorney General) [2004] 3 S.C.R. 657 [Auton]. 
21 Claire Bond, “Section 15 of the Charter and the Allocation of Resources in Health Care: A Comment on Auton v. 
British Columbia” (2005) 13 Health LJ 253. 
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health care plan that does not promise any citizen full coverage of every medically required 

therapy, treatment, or service. Furthermore, the Supreme Court of Canada determined that the 

coverage for non-core health services were additional benefits beyond those promised by law 

and, therefore, within the discretion of provinces to determine. It could be asserted then that, in 

line with the Auton ruling, because the Extended Health Benefits Program for Specified Disease 

Conditions Program is clearly a non-core health benefit, the Charter ought not to apply. 

However, such a conclusion would be highly erroneous, and easily refuted, by looking further 

into the Auton case itself. Although the Supreme Court of Canada did determine that funding for 

all medically required treatment was not a benefit promised by law, the ruling also explicitly 

stated that “this does not end the inquiry”22; even though a benefit is not guaranteed by law, the 

court is still obligated to analyze if the legislative scheme distributes benefit in a discriminatory 

way by unfairly distributing benefit or burden on the basis of an enumerated or analogous ground 

delineated in Section 15(1). As such, the Supreme Court of Canada did, subsequently, subject 

British Columbia’s legislative scheme of funding for non-core medical therapies to Charter 

review in Auton. Auton clearly establishes that even if a legislative scheme provides a benefit 

beyond that promised by legislation, it cannot circumvent Section 15 scrutinization.   

 In addition to Auton, the case of Eldridge v. British Columbia (Attorney General)23 is 

another example of a tendency towards a broader interpretation of Charter applicability by the 

Supreme Court of Canada. In the Eldridge case, appellants were deaf residents of British 

Columbia whose preferred method of communication was sign language. These appellants 

argued that failure to provide sign language interpretation constituted discrimination under 

Section 15(1), on the ground of physical disability, because deaf residents were not afforded 

equal benefit of the British Columbia Medical Services Plan governed by the Hospital Insurance 

                                                
22 Supra note 20, para 39 
23 Eldridge v. British Columbia (Attorney General) [1997] 3 S.C.R. 624 [Eldridge]. 
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Act and Medical and Health Care Services Act. In this case, the Supreme Court of Canada 

determined that private entities could not evade Charter review when they are tasked by the 

legislature to deliver a legislated social benefit (i.e. medical services) promised to citizens24. In 

this way, Eldridge illustrates that Canadian case law has leaned towards a broad interpretation of 

Charter applicability outlined in Section 32(1) in the context of health service allocation, such 

that the laws, policies, and actions of all levels of government in Canada can clearly attract 

Charter scrutiny25. The Auton and Eldridge cases indicate that application of the Charter to the 

Extended Health Benefits Program for Specified Disease Conditions Program is certainly 

defensible given existing case law in Canada.        

             Establishing a Violation of Section 15    

 The role of Section 15 of the Charter is to ensure that the benefits and burdens of law and 

government action are distributed amongst society on a non-discriminatory basis (i.e. not on the 

basis of an enumerated ground). Establishing that the Northwest Territories Extended Health 

Benefits for Specified Disease Conditions Program violates Section 15(1) of the Charter requires 

that the scheme undergo the current legal test for Section 15(1) discrimination set through 

Canadian case law. The existing precedent for evaluation of purported Section 15(1) 

discrimination is set in Withler. In the Withler analysis, Section 15(1) discrimination is 

determined by, firstly, establishing differential treatment, on the basis of an enumerated ground, 

through law or government action, and, secondly, establishing that the impugned law or 

government action perpetuates substantive inequality.            

Differential Treatment         

 The Withler analysis for establishing differential treatment requires that the impugned 

                                                
24 Margot Finley, “Limiting Section 15(1) in the Health Care Context: The Impact of Auton v. British Columbia” 
(2005) 63 U. Toronto Fac. L. Rev. 214 
25 Martha Jackman, “Charter Review as a Health Care Accountability Mechanism in Canada” (2010) 18 Health LJ 1. 
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law or government action creates a distinction on the basis of an enumerated ground, either on its 

face, or in its apparent effect26. In the case of Extended Health Benefits for Specified Disease 

Conditions Program, there is an explicit prima facie case of discrimination on the basis of 

disability type. In order to qualify for the Extended Health Benefits for Specified Disease 

Conditions Program, residents must have one of the 49 medical conditions delineated by the 

Northwest Territories Department of Health and Social Services, creating a distinction between 

individuals on the basis of disability type. For those individuals with a recognized medical 

condition that makes them eligible for coverage through the program, a benefit is conferred of 

comprehensive medical equipment, medical supplies, medical travel, and prescription drug 

coverage. Contrastingly, for residents with chronic medical conditions or disabilities not 

recognized, the aforementioned benefit cannot be accessed, despite the fact that the need for 

coverage may be equal or greater to those who are granted eligibility.     

 In the context of allocation of non-core benefits in health, existing case law could be 

employed by the Government of the Northwest Territories to argue that this prima facie case of 

discrimination does not actually constitute differential treatment on the basis of disability. 

Perhaps the strongest argument against differential treatment for the Extended Health Benefits 

for Specified Disease Conditions Program, supported by case law, is that coverage of non-core 

services provided through the program is based on the type of treatment and not the 

characteristics of individual applicants. For example, Bateman, J.A., in Cameron v. Nova 

Scotia27, found that lack of coverage for intracytoplasmic sperm injection, a treatment for male 

infertility, did not constitute discrimination on the ground of physical disability because the 

decision of the province not to fund the procedure was based on the nature of the treatment being 

                                                
26 Supra note 6, para 68 
27 Cameron v. Nova Scotia [1999] 177 D.L.R. (4th) 611(NSCA) [Cameron]. 
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deemed not ‘medically required’, rather than on the physical characteristics of individuals28. A 

similar conclusion has been upheld by the Canadian judiciary where tax benefits are afforded for 

out-of-pocket medical expenses, as analyzed by Mel Cousins29, in cases such as Chevalier v. The 

Queen30. In Chevalier, the appellant was diagnosed with chronic fatigue syndrome and brought 

action against Canada by claiming that eligibility provisions set in the Income Tax Act for access 

to the Medical Expense Tax Credit, requiring that drugs be prescribed and recorded by a 

pharmacist, were discriminatory on this basis of disability because they rendered the expenses of 

organic products and services from naturopaths and osteopaths, used to treat her disability, 

ineligible for benefits. In this case, the court held that the distinction between which medical 

expenses were eligible versus ineligible for the Medical Expense Tax Credit was not made on the 

basis of type of disability, but rather on the basis of type of therapeutic substances31. From these 

cases, it could be asserted that the Extended Health Benefits for Specified Disease Conditions 

Program should not be characterized as creating a distinction on the basis of disability type and 

that, instead, the difference in coverage should be understood as a government decision to fund 

different therapeutic treatments. Furthermore, the Government of the Northwest Territories could 

contend that choosing to fund specific non-core therapeutic treatments for certain medical 

conditions, does not in itself constitute discrimination, given that the health care plan provided 

by the territory is partial by nature, so benefits conferred beyond those guaranteed through the 

Northwest Territories Health Care Plan require a distribution of scarce public resources that will 

necessarily require the certain therapeutic treatments are funded while others are not. This claim 

                                                
28 Barbara von Tigerstorm, “Equality Rights and the Allocation of Scarce Resources in Health Care: A Comment on 
Cameron v. Nova Scotia” (1999) 11 Const. F. 30. 
29 Mel Cousins, “Health Care and Human Rights after Auton and Chaoulli” (2009) 54:4 McGill LJ 717. 
30 Chevalier v. The Queen [2008] 4 C.T.C. 2009 [Chevalier]. 
31 Ibid, para 37 
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is supported in case law, as noted by Michael P. Perlin32, in the Auton ruling where McLachlin 

determined that “... the exclusion of particular non-core services cannot without more be viewed 

as an adverse distinction based on an enumerated ground”33.     

 While somewhat convincing, this argument is certainly refutable in the case of the 

Extended Health Benefits for Specified Disease Conditions Program, because there is an explicit 

distinction in coverage across the lines of disability type, not therapy type, that separates it from 

the Cameron, Chevalier, and Auton cases. Under the current operation of the Extended Health 

Benefits for Specified Disease Conditions Program, residents who qualify for the program do not 

gain access to only a specific therapy that treats their condition; rather, those individuals covered 

under the program gain access to comprehensive coverage of medical devices, medical 

equipment, medical travel, and prescription medications. This is a social benefit that is much 

broader than the specific treatments brought forward in the Cameron, Chevalier, and Auton 

cases; such a broad benefit could conceivably benefit any resident with any medical condition 

who does not have full coverage for medical devices, equipment, medical travel and prescription 

medications through other avenues, where access is controlled solely on the basis of disability 

type. Even if the program were amended to match the original wording of Policy 49.07 (see note 

14), such that those who qualify for the Extended Health Benefits for Specified Disease 

Conditions Program only receive coverage for medical supplies, medical equipment, medical 

travel, and prescription drugs approved for the specific condition that made them eligible for 

coverage, it could still not be soundly argued that the distinction in the program is made on the 

basis of therapy type and not disability type. This is because the medical supplies, medical 

equipment, medical travel, and prescription drugs covered under the Extended Health Benefits 

                                                
32 Michael P. Perlin, “Benefits Provided, Hidden and Denied: A Critique of the Supreme Court of Canada’s Test in 
Auton v. British Columbia” (2012) 30 Nat’l J Const. L. 33. 
33 Supra note 20, para 43 
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for Specified Disease Conditions Program are as required and beneficial to residents with one of 

the 49 medical conditions recognized by the program as they are to other residents with a host of 

other non-recognized chronic medical conditions and disabilities. For example, an individual 

with paralysis (one of the 49 recognized conditions) would gain access to coverage for mobility 

devices, such as wheelchairs, that could equally benefit an individual with a back injury who is 

not fully paralyzed and, therefore, ineligible for coverage. Similarly, an individual with Multiple 

Sclerosis (one of the 49 recognized conditions) would gain access to coverage for medical 

supplies, such as incontinence products, that could be of equal benefit to some individuals with 

intellectual disabilities, who are ineligible for coverage. This, again, establishes a substantial 

difference between the Extended Health Benefits for Specified Disease Conditions Program and 

the Cameron, Chevalier, and Auton cases. In the Cameron, Chevalier, and Auton cases, 

differential treatment on the basis of disability could not be found because legislative distinctions 

were specific to the type of therapy—intracytoplasmic sperm injection, medical costs not arising 

from a recognized medical practitioner, and applied behavioural therapy, respectively— so 

equating these cases with the Extended Health Benefits Program for Specified Disease 

Conditions Program is erroneous. For these cases to be comparable, the three abovementioned 

therapies would have to be available or recognized by the government, but only for some people 

who could equally benefit from them, based on the type of disability they have. Unmistakably, 

the Extended Health Benefits for Specified Disease Conditions Program creates an adverse 

distinction on the basis of disability type because differential treatment is the central logic to the 

program’s distribution of benefit. Further, the program is discriminatory because the provision of 

benefit is not based on an assessment of the actual needs of residents with disabilities and 

chronic medical conditions that require non-core health coverage, but, rather, are determined 

solely through diagnostic labels that subject all persons with disabilities and chronic medical 
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conditions not currently recognized by the Department of Health and Social Services to uniform 

dismissal.                        

Substantive Inequality         

 The Withler analysis for establishing substantive inequality requires that the impugned 

law or government action perpetuates disadvantage or prejudice, or stereotypes the claimant 

group34. The Extended Health Benefits for Specified Disease Conditions Program imposes 

substantive inequality by perpetuating disadvantage of people who have chronic medical 

conditions and disabilities that are not one of the 49 diagnoses that grant eligibility to the 

program. Additionally, the program perpetuates prejudice against individuals with mental 

disabilities, who are disproportionately underrepresented in the list of 49 diagnoses that confer 

supplementary health coverage.          

 The Extended Health Benefits for Specified Disease Conditions Program imposes 

arbitrary disadvantage onto residents with chronic medical conditions and disabilities that are not 

recognized by the Department of Health and Social Services, on the basis of disability type. It is 

well established that Canadians with disabilities face economic barriers in accessing required 

medical supplies, medical equipment, and prescription drugs. In Canada, 24% of disabled people 

over the age of 15 living above the poverty line, and 38% of people with disabilities living below 

the poverty line, have an unmet need for medical supplies, medical equipment, and prescription 

drugs due to cost35. Additionally, as identified at the beginning of this paper, disabled people 

disproportionately experience poverty in comparison to non-disabled Canadians across all age 

classes, with the rate of poverty directly correlated with the severity of disability36. Furthermore, 

in the Northwest Territories, residents live with low income at a rate that greatly exceeds the 

                                                
34 Supra note 6, para 78 
35 Supra note 1 
36 Ibid 
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national average, with the low income for families at a rate of 14.3%37, compared to the 

Canadian rate of 9.5%38, implying that unmet needs for medical supplies, medical equipment, 

and prescription medication is likely heightened for disabled people in the Northwest Territories. 

From this context, it is clear that disabled people in the Northwest Territories certainly have pre-

existing economic disadvantage directly related to accessing required medical supplies, medical 

equipment, and prescription medications. With the implementation of the Extended Health 

Benefits for Specified Disease Conditions Program, differential treatment across the lines of 

disability type perpetuates this disadvantage for disabled people whose conditions render them 

ineligible for supplementary coverage. Disabled residents who are ineligible for coverage under 

the Extended Health Benefits for Specified Disease Conditions Program are held individually 

responsible for financing medical supplies, medical equipment, and prescription medication 

required for the maintenance of their disability, while residents who happen to have one of the 49 

recognized conditions receive full publicly funded coverage to address the exact same costs. 

Evidently, the ameliorative impact of the Extended Health Benefits for Specified Disease 

Conditions Program is distributed in a way that perpetuates the existing disadvantage of some 

disabled people by conferring benefits arbitrarily on the basis of disability type.    

 In addition to perpetuating disadvantage for residents who have chronic medical 

conditions and disabilities not recognized by the Department of Health and Social Services, the 

Extended Health Benefits for Specified Disease Conditions Program also perpetuates prejudice 

of people with mental disabilities. Although inaccessibility of the Extended Health Benefits for 

Specified Disease Conditions Program exists for residents with a host of chronic medical 

conditions and disabilities not recognized by the Department of Health and Social Services, 

                                                
37 Statistics Canada, “Canadian Income Survey 2017” (February 2019), online: Statistics Canada < 
https://www150.statcan.gc.ca/n1/daily-quotidien/190226/dq190226b-eng.htm> 
38 NWT Bureau of Statistics, “Poverty Indicators: Families in Low Income (After Tax)”, online: NWT Bureau of 
Statistics < https://www.statsnwt.ca/Poverty%20Indicators/index.html> 
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ineligibility is especially pronounced for individuals with mental disabilities. Of the 49 eligible 

conditions recognized by the Northwest Territories Department of Health and Social Services, 

mental disabilities are disproportionately underrepresented, with only four conditions of this 

nature being recognized; namely: Alzheimer’s disease, drug dependency, alcohol dependency, 

and chronic psychosis. In particular, mental illnesses and intellectual/developmental disabilities39 

face increased erasure through this scheme and are disproportionately denied benefits afforded 

through the Extended Health Benefits for Specified Disease Conditions Program. The Extended 

Health Benefits for Specified Disease Conditions Program’s understanding of chronic medical 

needs and disability is firmly rooted in a physical, biological framework, clearly operating on a 

medical model approach. This is evident in the language employed by the program that relies on 

a vocabulary of chronic medical needs and disability as ‘disease’ and is further entrenched 

through the conceptualization of health conditions as, almost exclusively, physical conditions. 

Relying on a delineated list of medical conditions that is disproportionately under-inclusive of 

mental disability, perpetuates a subtext that affirms the legitimacy of physical disabilities while 

marginalizing mental disability. This is of particular relevance to an analysis of perpetuation of 

prejudice because mental illnesses continue to face significant stigmatization and public 

scrutinization, where the legitimacy of these chronic medical conditions and disabilities are often 

called into question by society40. Additionally, the erasure of intellectual/developmental 

disability from the Extended Health Benefits for Specified Disease Conditions Program is also of 

concern when considering perpetuation of prejudice, given the fact that the medical needs of 

                                                
39 Here, mental illnesses and intellectual/developmental disabilities are used as examples to highlight the pejorative 
impact of disproportionate under-inclusion of mental disability in the Extended Health Benefits for Specified 
Disease Conditions Program. In no way is this meant to suggest that mental illnesses and intellectual/disabilities 
represent a comprehensive list of all mental disabilities.  
40 See, for example, Canadian Medical Association, “8th Annual National Report Card on Health Care” (2008), 
online: Canadian Medical Association 
<http://www.cma.ca/multimedia/CMA/Content_Images/Inside_cma/Annutal_Meeting/2008/GC_Bulletin/National_
Report_Card_EN.pdf>, where surveys indicated that “46% of Canadians believed that people use diagnoses of 
mental illness to justify bad behaviour”.   
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individuals with intellectual disabilities face heightened invisibility and marginalization, even in 

comparison to other disabled people, with unmet medical needs more likely to stem from “cost 

of care” and “care not covered by insurance” than those with other types of disabilities41. As 

such, the absence of intellectual/developmental disability in the Extended Health Benefits for 

Specified Disease Conditions Program can— and should— be seen as an act that, in effect, 

perpetuates a cognitively ableist prejudice against people with intellectual/developmental 

disabilities, by failing to recognize their ongoing individual medical needs, in comparison to 

individuals with physical medical conditions or disabilities. Furthermore, the relative absence of 

mental disability from the recognized conditions of the Extended Health Benefits for Specified 

Disease Conditions Program establishes a basis of what medical conditions and disabilities are 

recognized as valid (i.e. some physical medical conditions) and, therefore, deserving of 

governmental support, and those medical conditions and disabilities that are invalid, unvalued, 

and undeserving of that same level of support (i.e. mental disabilities).     

 Lastly, it must be acknowledged that the perpetuation of prejudice against individuals 

with mental disabilities is inseparable from the perpetuation of pre-existing financial 

disadvantage. Individuals with cognitive and psychological disabilities experience the highest 

rate of poverty amongst disabled people42. Notably, a report by Community Living Canada 

indicates that the rate of poverty amongst working age adults with intellectual disabilities who 

                                                
41 Hepsi Swarna, “Equal Access to Quality Health and Healthcare for People with an Intellectual Disability” 
(November 2016), online: New Brunswick Association for Community Living < https://nbacl.nb.ca/wp-
content/uploads/2017/04/Equal-Access-to-Qualtiy-Health-and-Healthcare-for-People-with-an-Intellectual-
Disability.pdf> see also: Elizabeth Lin et al., “Addressing Gaps in Health Care Services Used by Adults with 
Developmental Disabilities in Ontario” (February 2019), online: ICES 
<https://www.ices.on.ca/Publications/Atlases-and-Reports/2019/Addressing-Gaps-in-the-Health-Care-Services-
Used-by-Adults-with-Developmental-Disabilities>; and, Government of Alberta Human Services, “Supports and 
Services for Older Adults with Developmental Disabilities Study” (2012), online: Government of Alberta Human 
Services <http://www.humanservices.alberta.ca/documents/PDD/pdd-calgary-supports-older-adults-study.pdf> 
42 Council of Canadians with Disabilities, “As a Matter of Fact: Poverty and Disability in Canada”, online: Council 
of Canadians with Disabilities < http://www.ccdonline.ca/en/socialpolicy/poverty-citizenship/demographic-
profile/poverty-disability-canada>  
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live alone is as high as 73%43. By disproportionately barring those with mental disabilities access 

to the ameliorative impact of the Extended Health Benefits for Specified Disease Conditions 

Program, the Government of the Northwest Territories, in effect, shifts more of the burden of 

individual responsibility for financing medical supplies, medical equipment, medical travel, and 

prescription medication onto a subset of the disabled population who already experiences the 

highest rate of pre-existing financial disadvantage. This further relegates those with mental 

disabilities to the margins of the margins, where their medical conditions continue to be 

invalidated, and entrenches poverty as individuals without adequate financial means are held 

responsible for independently covering out-of-pocket medical expenses.     

         Section 1 Analysis     

 Once a law or government action is found to be in breach of Section 15(1), the judiciary 

may still permit the law or action (i.e. not strike it down), if it is justifiable under Section 1 of the 

Charter. Section 1 states that the Charter, “... guarantees the rights and freedoms set out in it 

subject only to such reasonable limits prescribed by law as can be demonstrably justified in a 

free and democratic society.”44 To determine if an impugned law or government action is 

justifiable under Section 1, an analysis is undertaken by a legal test established in R v. Oakes45. 

The Oakes test evaluates the objective of the law or government action with respect to the 

methods used by government to achieve its given objective.     

 The objective of the Extended Health Benefits for Specified Disease Conditions Program 

is to provide residents of the Northwest Territories with chronic medical conditions and 

disabilities access to a non-core social benefit of supplementary health coverage to ameliorate 

                                                
43 Canadian Association for Community Living,” The Facts on Housing and Persons with Intellectual Disabilities”, 
online: Canadian Association for Community Living < https://cacl.ca/wp-content/uploads/2018/05/National-CACL-
Fact-sheet-on-Housing-and-Persons-with-Intellectual-Disabilities-Apr-17.pdf>  
44 Charter of Rights and Freedoms, s 1, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 
1982 (UK), 1982, c 11. 
45 R v. Oakes, [1986] 1 S.C.R. 103 [Oakes]. 
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added medical costs. Given the disproportionate levels of poverty experienced by people with 

chronic medical conditions and disabilities, and resulting inaccessibility of required medical 

supplies, medical equipment, and prescription medication amongst disabled people, the objective 

of the Extended Health Benefits for Specified Disease Conditions Program is certainly pressing 

and substantial46. Because the program aims to ameliorate systemic disadvantage of people with 

chronic medical conditions and disabilities, there is no argument against the Government of the 

Northwest Territories in this area.          

 The key issue at hand with the Extended Health Benefits for Specified Disease 

Conditions Program, under Section 1 analysis, is in the method undertaken by the government to 

reach its objective. This is captured in the Oakes test evaluation of proportionality, where the 

means taken by government are scrutinized for their rational connection to the objective and 

minimal impairment. The Government of the Northwest Territories would have trouble justifying 

either of these requirements for the Extended Health Benefits for Specified Disease Conditions 

Program. Firstly, while it is reasonable for the Government of the Northwest Territories to set 

some kind of eligibility criteria for accessing the benefit, there really is no strong justification for 

arbitrarily choosing 49 medical conditions to receive a benefit that could have an ameliorative 

impact for any medical condition or disability. Secondly, considering the fact that there are many 

potential ways to establish eligibility criteria that do not violate Section 15(1) of the Charter (one 

such method is discussed in the subsequent section of this paper), it would be exceedingly 

difficult to suggest that the existing operation of the Extended Health Benefits Program for 

Specified Disease Conditions Program could pass minimal impairment.   

 Despite this, existing case law in Canada related to allocation of scarce resources in the 

health context still leaves one potential consideration open that the Government of the Northwest 

                                                
46 Ibid, para 69 
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Territories could attempt to rely on under a Section 1 analysis: legislative supremacy in 

determining allocative priorities. David Lawrence47 indicates that Canadian courts have accepted 

allocative priorities of government as potentially acceptable grounds for breach of the Charter in 

the context of health under a Section 1 analysis. In this way, the Government of the Northwest 

Territories may expect that the judiciary could exercise deference to the legislature in the area of 

resource allocation in health care, given that governments operate under financial constraints that 

force them to set their own allocative priorities in non-core services financed with public dollars. 

This is seen in Auton, where, as identified by Perlin48, the judiciary held that it was not the role 

of the courts to extend benefits (i.e. public coverage for applied behavioural analysis) to 

claimants that the law does not otherwise provide. Similarly, in Cameron, the judiciary can once 

again be seen exercising deference to the government in determining what treatments are 

considered ‘medically required’ under provincial health care plans. Considering this existing 

context in case law, it is conceivable that the Government of the Northwest Territories could 

argue that, in line with previous court decisions regarding health care allocation, it is within the 

territory’s authority to set its own allocative priorities in the distribution of resources in health; 

however, this refutable in the case of the Extended Health Benefits for Specified Disease 

Conditions Program, because in the aforementioned case law where deference was exercised, the 

courts addressed the introduction of a new benefit, not the distribution of an existing benefit. In 

the Auton and Cameron cases, applied behavioural therapy and intracytoplasmic sperm injection, 

respectively, were benefits not conferred by the government. In these cases, claimants sought to 

have the courts impose a new benefit by establishing a Section 15(1) breach. Comparatively, in 

the case of the Extended Health Benefits for Specified Disease Conditions, a benefit already 

                                                
47 David Lawrence, “Resource Allocation and Judicial Deference on Charter Review: The Price of Rights Protection 
According to the McLachlin Court” (2015) 73 U. Toronto Fac. L. Rev. 35. 
48 Supra note 32 
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exists for comprehensive coverage of medical supplies, medical equipment, medical travel, and 

prescription medication. As such, by seeking action against the Government of the Northwest 

Territories under Section 15(1), residents with chronic medical conditions or disabilities who do 

not qualify for the program are not requesting that the judiciary take supremacy over the 

legislature by imposing the introduction of a new benefit, but rather are demanding that the 

government confer an already existing benefit non-discriminately. In this case, existing case law 

does not support judiciary deference to the legislature; while the courts have exercised deference 

to the legislature in creating a new benefit for a claimant group, it has not done so in cases where 

a law or government action has provided a benefit on a discriminatory basis. This is epitomized 

in Eldridge, where the Supreme Court of Canada held that British Columbia was obligated to 

ensure that the benefit provided by the government—in this case, the provincial health care 

plan—equally benefited deaf residents, by finding that a failure to provide sign language 

interpretation violated Section 15(1) and could not be justified under Section 1. In this case, the 

judiciary was willing to impose positive obligations of government to ensure substantive 

equality. Therefore, because the operation of Extended Health Benefits for Specified Disease 

Conditions Program represents an existing benefit that is distributed discriminately, it is 

unreasonable that the Government of the Northwest Territories should expect judiciary 

deference.             

      Pathways to Reform     

 The Extended Health Benefits for Specified Disease Conditions Program violates Section 

15(1) of the Charter in a way that cannot be justified under Section 1, indicating that the program 

demands the attention of the Government of the Northwest Territories because it cannot continue 

to operate in its current form. Reform of the Extended Health Benefits for Specified Disease 

Conditions Program is inevitable; it can either be imposed through judicial imposition or arise 



 25 

through responsive action of the Government of the Northwest Territories through progressive 

reform that eliminates discrimination and improves the lives of disabled residents. Here, I 

address potential pathways for reform of the Extended Health Benefits for Specified Disease 

Conditions, on a short-term and long-term scale, that identifies strategic entry points for policy 

change that can establish equitable access to supplementary health benefits in the Northwest 

Territories.            

 The United Nations Declaration on the Rights of Persons with Disabilities49 (UNCRPD) 

is the most progressive internationally-recognized legal framework of rights of people with 

disabilities. The UNCRPD was ratified in Canada in 2010 with support from all provinces and 

territories, including the Northwest Territories. Given that the Northwest Territories has 

supported the ratification of the UNCRPD, it is reasonable to employ this framework as a 

benchmark for territorial policy reform that addresses disabled people. By using the UNCRPD as 

a benchmark, the Government of the Northwest Territories can ensure that policy change has the 

greatest potential to uphold the rights of disabled people and can ensure that disabled people are 

given legitimate opportunities to live full lives as equal citizens. When addressing reform of the 

Extended Health Benefits for Specified Disease Conditions Program, Article 25 (Health), is the 

most pertinent section of the UNCRPD to be considered. Under Article 25, the UNCRPD avows 

the right of disabled people to the “highest attainable standard of health without discrimination 

on the basis of disability”50. More specifically, amongst other requirements, Article 25, states 

that signatories must, “provide those health services needed by persons with disabilities 

specifically because of their disabilities”51 and “prohibit discrimination against persons with 

disabilities in the provision of health insurance”52. Currently, the Extended Health Benefits for 

                                                
49 Supra note 7 
50 Ibid 
51 Ibid 
52 Ibid 
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Specified Disease Conditions Program fails to meet any of these objectives. By discriminately 

conferring the benefit of supplementary health insurance on the basis of disability, the 

Government of the Northwest Territories compromises the ability of disabled residents to 

achieve the highest attainable standard of health by perpetuating financial disadvantage that 

creates a prohibitive barrier to the access of medical supplies, medical equipment, medical travel, 

and prescription medication. That being said, the Extended Health Benefits for Specified Disease 

Conditions Program need not be dismissed as wholly unequipped to meet objectives outlined in 

Article 25. In fact, the intended objective of the Extended Health Benefits for Specified Disease 

Conditions Program (i.e. ameliorating added cost of medical supplies, medical equipment, 

medical travel, and prescription medication for disabled people) aligns well with the objectives 

of ensuring that disabled people are provided health care required for the maintenance of their 

disability and, in extension, ensuring that disabled people are given an equal opportunity to 

actualize the highest attainable standard of health. The key issue for the Extended Health 

Benefits for Specified Disease Conditions Program, in the short term, is implementing policy 

reform that eliminates discrimination in the program’s current mode of operation. In particular, 

the Extended Health Benefits for Specified Disease Conditions Program can no longer operate 

on a model that differentially confers health benefits on the basis of disability type. To rectify 

this, the Government of the Northwest Territories must adopt a new model of disability that 

reflects the social change that has occurred since the program’s establishment. Specifically, 

Government of the Northwest Territories should adopt a framework of disability that moves past 

a biologically and physically-rooted disease model and, rather, recognizes that disability 

encompasses a range of bodily impairments, both mental and physical, that interact with an 

individual’s environment. This model would lend itself to a new method for conferring eligibility 

for supplementary health insurance through the Extended Health Benefits for Specified Disease 
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Conditions Program (or, perhaps, some new iteration of the program that eliminates a vocabulary 

of ‘disease’ altogether), based on an evaluation of medical need arising from functional 

limitations53, rather than a specific diagnosis. This would enable the benefit of supplementary 

health insurance to be distributed equitably to disabled people, moving towards a progressive 

vision of health outlines by Article 25, while also eliminating Charter-violating Section 15(1) 

discrimination.           

 While the aforementioned reform of the Extended Health Benefits for Specified Disease 

Conditions Program represents a short-term policy change, it is also imperative to address the 

provision of non-core health insurance in the Northwest Territories more broadly. In particular, 

mapping out coexisting insurance schemes in the Northwest Territories exposes a significant gap 

that exists for low-income residents under 60 years of age, who are not First Nations with Indian 

status; Inuk recognized by a land claim organization; recognized Metis; or who do not have a 

medical condition recognized by the Department of Health and Social Services. This population 

has no access to any publicly funded coverage of any non-core health services, despite the fact 

that income levels could be so low that accessing private insurance is an impossibility. Even if 

reform is made to the Extended Health Benefits for Specified Disease Conditions Program, such 

that all disabled people are able to receive coverage through analysis of functional limitation, 

rather than disability-type, this would only provide coverage for disabled residents and would 

still leave low-income Northwest Territories residents with no access to supplementary health 

coverage. Additionally, it must also be recognized that the abovementioned reform to the 

Extended Health Benefits for Specified Disease Conditions Program, would still only increase 

the number of disabled residents covered for medical supplies, medical equipment, medical 

travel and prescription medication and would provide no coverage for other important areas of 

                                                
53 Where functional limitation is understood as the impact of any physical or mental impairment, with consideration 
of environmental factors.  
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supplementary health care, including vision and dental services. The Northwest Territories is one 

of only two provinces/territories in Canada that does not have some form of publicly funded 

vision54 health plan for low-income residents, and one of only three provinces/territories in 

Canada that does not have some form of publicly funded dental55 health plan for low-income 

residents. Alongside this, all provinces in Canada and Yukon Territory have some form of 

publicly funded supplementary health coverage for prescription medication and medical supplies 

for low-income residents, which is entirely absent in the Northwest Territories56. Evidently, 

when it comes to developing supplementary health coverage for low-income residents, the 

Northwest Territories lags far behind the overwhelming majority of Canada.    

 Long-term reform of supplementary health insurance in the Northwest Territories must 

involve a collaboration between the Department of Health and Social Services’ supplementary 

health benefits programs and the Departments of Education, Culture and Employment’s social 

assistance programs. This interdepartmental collaboration will be necessary to establish two 

streams of supplementary health insurance that have the capacity to meet long-term medical 

needs of residents with disabilities and chronic medical conditions, as well as the broader health 

needs of low-income residents, with the knowledge that low-income residents disproportionately 

live with disability. To address long-term medical needs of residents with disabilities and chronic 

medical conditions, the territory would benefit from maintaining a new iteration of the Extended 

                                                
54 For all provinces: Canadian Association of Optometrists, “Overview of Provincial Coverage for Optometric Care” 
online: Canadian Association of Optometrists 
<https://opto.ca/sites/default/files/resources/documents/prov_coverage_dec_2018.pdf>; for Yukon Territory: Yukon 
Health and Social Services, “Children’s drug & Optical Program”, online: Yukon Health and Social Services < 
http://www.hss.gov.yk.ca/childdrugoptical.php> 
55 Canadian Association for Public Health Dentistry, “An Environmental Scan of Publicly Financed Dental Care in 
Canada: 2015 Update”, online: Canadian Association for Public Health Dentistry 
<http://www.caphd.ca/sites/default/files/FINAL%20-%202015%20Environmental%20Scan%20-
%20ENGLISH%20-%2016%20Feb%2016.pdf> at 14.     
56 Health Canada, “Provincial and Territorial Public Drug Benefit Programs”, online: Health Canada < 
https://www.canada.ca/en/health-canada/services/health-care-system/pharmaceuticals/access-insurance-coverage-
prescription-medicines/provincial-territorial-public-drug-benefit-programs.html> 
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Health Benefits for Specified Disease Conditions Program that provides health coverage for all 

eligible residents for expenses of medical supplies, medical equipment, medical travel, and 

prescription drugs required for the maintenance of their disability or chronic medical condition. 

In addition to this, comprehensive supplementary health insurance for medical supplies, 

equipment, prescription drugs, dental care, and vision care should be introduced to all Northwest 

Territories residents on a means-tested basis (e.g. linked to the receipt of social assistance)57. 

Importantly, this collaborative reform should not be seen as two discrete interventions to 

separately address the needs of disabled people and low-income people. Because disability and 

poverty are so closely intertwined in our capitalist and neoliberal sociopolitical context, any 

intervention that addresses poverty invariably addresses disabled people and vice versa. By 

ensuring that all residents have access to the added medical costs that arise from the maintenance 

of their disability or chronic medical condition, the Government of the Northwest Territories 

would uphold the objectives of Article 25 by ensuring that disabled people have access to the 

health services to address disability-specific needs. Additionally, by ensuring that all low-income 

residents have access to comprehensive supplementary health coverage, the Government of the 

Northwest Territories effectively implements a broader ethic of disability justice by ensuring that 

vulnerable residents have access to the medical services that allow for health to be maintained 

and the acquisition of new impairment to be avoided, which is currently not possible because of 

distributive injustice.            

             Conclusion      

 The Extended Health Benefits for Specified Disease Conditions Program is a 

                                                
57 When I say, “all residents on a means-tested basis”, I in no way suggest the removal of Metis Health Benefits or 
the Extended Health Benefits for Seniors Program. These programs provide necessary comprehensive health 
coverage to two populations that face additional disadvantage and should not be removed. In this context, “all 
residents” is meant to imply that any resident not covered under existing publicly funded supplementary coverage 
should be given the opportunity to access such coverage if their income is so low that there is no reasonable way for 
them to access private insurance.  
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supplementary insurance scheme operated by the Government of the Northwest Territories’ 

Department of Health and Social Services that provides comprehensive coverage for medical 

supplies, medical equipment, medical travel, and prescription medication for non-Aboriginal 

residents with one of 49 recognized medical conditions. In the implementation of this scheme, 

benefits are conferred on the basis of disability type, establishing a prima facie case of 

discrimination under Section 15(1) of the Charter. This analysis has established that this program 

does indeed constitute discrimination under Section 15(1) that cannot be justified by Section 1. 

This was determined, firstly, through consideration for the applicability of the Charter in the 

context of non-core health benefits, which determined that the Extended Health Benefits for 

Specified Disease Conditions Program cannot evade Charter scrutiny because the distribution of 

non-core health benefits is still expected to be distributed non-discriminately, as outlined in 

Auton and supported by Eldridge. From here, the Extended Health Benefits for Specified Disease 

Conditions Program was subjected to a Section 15(1) discrimination test set in Withler that 

confirmed that differential treatment and substantive inequality did occur by distributing the 

benefit of supplementary health coverage on the basis of disability type, such that pre-existing 

financial disadvantage was perpetuated for residents with disabilities and chronic medical 

conditions not recognized by the Department of Health and Social Services. Finally, a Section 1 

analysis, as set in Oakes, found that it was unreasonable for the Government of the Northwest 

Territories to expect deference from the judiciary on this matter, given that potential claimants 

would not be seeking the creation of a new non-core health benefit, but, rather, demanding that 

an existing social benefit be distributed non-discriminately.      

 Ultimately, this interrogation of the Extended Health Benefits for Specified Disease 

Conditions Program demands attention and immediate action from the Government of the 

Northwest Territories to reform existing policy to eliminate discrimination by integrating a 
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progressive model of disability that moves beyond an archaic disease framework, and, instead, 

considers physical and mental medical needs and functional limitations, rather than specific 

diagnoses. Further, this analysis has indirectly exposed a significant gap in the provision of 

supplementary health benefits in the Northwest Territories that demands legislative attention 

over the long-term to ensure that low-income residents (who experience disproportionate rates of 

disability) have access to coverage for non-core medical services, including dental care and 

vision care. Some level of reform to the Extended Health Benefits for Specified Disease 

Conditions Program is a legal necessity; however, a more holistic transformation in the provision 

of supplementary health coverage is an opportunity for the Northwest Territories to catch up with 

the vast majority of Canada by putting access to non-core health services within reach for 

disabled and low-income residents, making the actualization of health, and potential futures 

beyond cycles of poverty, a possibility.  
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Policy 49.07: Extended Health Benefits, Government of the Northwest Territories, reformatted 
1998. <https://www.eia.gov.nt.ca/sites/eia/files/content/49.07-extended-health-benefits.pdf> 
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