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Abstract 

This paper discusses refugee law cases where substantive reference, by way of 

analogy to The Holocaust is made. Apart from being perhaps the prime example 

in modern times of mass persecution and genocide, the Holocaust and similar 

events in World War Two were significant contributing influences on the drafting 

of the 1951 Refugee Convention. Quantitative research on Israeli refugee law 

judgments as well as a selected review of cases revealed little substantive use of 

Holocaust analogy. Such substantive use was, although not widespread, found in 

several English speaking jurisdictions. The paper suggests that comparison and or 

analogy to events in the Holocaust is a useful tool, at least as obiter dictum, in 

Refugee Law cases. 

 

 

 

 

 



 

2 
 

Acknowledgements 

I wish to thank my personal supervisor Dr. Reuven Ziegler for his guidance and 

assistance in this paper. I was particularly fortunate to be taught by him in the 

course Advanced Internal Refugee Law – benefitting not only from his extensive 

knowledge but also from his enthusiasm. Much appreciation for two wonderful 

years of distant study at the School of Advanced Studies, University of London is 

due to Dr. David Cantor and Dr. Sarah Singer as well as to Nick Maple the 

School's academic support officer. Their combined patience, attention to detail 

and friendliness will always be treasured by me. 

I wish of course to thank my wife, best friend and work colleague, Sigalit. She has 

embraced and understood my sudden midlife passion, for this remarkable field 

of study and human involvement. Together we try to impart a sense of 

humanism to our four wonderful children! 

Finally, all people are products of their childhoods and mine was no exception. 

My early years in South Africa as a white Jewish child, left an indelible impression 

of the injustice of the apartheid system on black people. Similarly the events of 

the Holocaust as taught to me left that perpetual unease and fear of the evil and 

harm that mankind is capable of – and that perhaps is the raison d'etre of 

refugee protection. 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

3 
 

Contents 

 

1.  Introduction       7 

 

2.   The Holocaust      9 

 

 

2.1 The Holocaust and the Refugee Convention  12 

 

2.2 Substantive reference to the Holocaust   16 

 

 

2.3 Reference to the Holocaust by way of  Obiter Dictum 17 

 

2.4 Holocaust analogy      20 

3    Judges as individuals     22 

4.   Israel – a dearth of substantive reference 

  to the Holocaust       26 

5.    Case Law- substantive reference to the Holocaust   33 

 

6.    Conclusion  44 

 

7.   References  46 

 

 

 

     

 

 

 

 

 



 

4 
 

 

1. Introduction 

 

This paper discusses refugee law cases where substantive reference, by way of 

analogy to The Holocaust is made. Apart from being perhaps the prime example 

in modern times of mass persecution and genocide, the Holocaust and similar 

events in World War Two were significant contributing influences on the drafting 

of the 1951 Refugee Convention ("The 1951 Convention", "The Refugee 

Convention" or "The Convention").1 The paper suggests that comparison and or 

analogy to events in the Holocaust is a useful tool, at least as obiter dictum, in 

Refugee Law cases. 

Reference to persecution and genocide committed during the Second World War 

is widespread in media coverage of refugee issues.2 This has been particularly so 

over the last several years as migration issues have become a major political 

issue, particularly in Europe. Reference to the Holocaust, is a rarer commodity 

when applied, substantively, in Refugee Law Cases. Such substantive use, 

although rare, contributes to the refugee law discourse and is arguably more 

useful than its more populist and emotional media use.  

Goodwin Gill has touched on the difficult challenges facing the international 

refugee lawyer who must "look beyond the simple existence of laws, find the 

facts relevant to the asylum seeker, and determine whether, if required to return 

to their country of origin, that person would face a serious risk of persecution".3 

If reference to the Holocaust, by way of comparison, can assist in determining 

refugee cases then surely such comparisons contribute to the refugee law 

jurisprudence. 

The first part (1-3) of this paper sets out to explain and define what is being 

researched and discussed. After briefly explaining what is meant by the 

Holocaust for the purposes of this paper, its cardinal link to the drafting of the 

Refugee Convention will be examined. The idea of substantive reference to the 

Holocaust and the legal basis for using Holocaust analogy as well as general 

Holocaust analogy will be examined.  

                                                           
1  1951 Convention relating to the Status of Refugees, 189 UNTS 150. 

2 Emma Graham Harrison, "Toxic political agenda is dehumanizing entire groups, Amnesty 
Warns" Guardian (22.2.2017)“Have we forgotten that human rights protections were 
created after the mass atrocities of the second world war as a way of making sure that 
‘never again’ actually meant ‘never again- Kate Allen, Director of Amnesty International UK". 

3  Guy S Goodwin Gill, 'The dynamic of International Refugee Law' (2014) 25 IJRL 651, 664. 
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As a link (4) between the paper's two parts, thought will be given to the idea that 

judges are personally influenced by their own backgrounds, ideologies and world 

views.  

The second part (5-6) of the paper will refer first to quantitative research in 

reference to Israeli refugee case law and to that country's dearth of substantive 

reference to the Holocaust in this sphere. Substantive use of the analogy in other 

jurisdictions, notably in the United Kingdom will then be considered. The paper 

will conclude by advocating further discussion and possible uses of other 

historical analogies in future refugee law cases. It should be pointed out that this 

paper has extensive quotation from case law of passages relating to the 

Holocaust.  Whilst it could be argued that such extensive quotation in the body 

of the paper is superfluous, my decision to do so was based on a desire to 

directly acquaint the reader with passages in case law dealing with the 

Holocaust. In so doing, the reader can directly experience and envisage the 

analogy adopted. 
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2. The Holocaust 

The Holocaust refers to the systematic persecution and subsequent genocide of 

an estimated 6 million mainly European Jews by Nazi Germany during the period 

1933-1945. The Holocaust in the broader meaning of the terms embraces the 

persecution and mass murder of other groups of people were persecuted and 

murdered by the Nazi Regime including Roma Gypsies, homosexuals, disabled 

people communists and others.4Refugee Law cases5 considered in this paper 

concern examples and analogies to the Nazi persecution of Jews.6 Whilst the 

actual genocide of European Jews took place during the years 1941-45, this 

papers uses the phrase in connection with the persecution and genocide of 

European Jewry commencing with the attainment of state control by Hitler over 

Germany in 1933 and culminating in the defeat of Nazi Germany in 1945.7  

                                                           
4 Reference in refugee law cases to the fate of the Roma during the Holocaust occasionally 
features in Roma specific cases,  see Horvath v Secretary of State for the Home Department 
(1999) Imm. A.R. 121 [1999] I.N.L.R.7. The appeal in this case which reached the Lords is 
discussed further on in this paper.  
5 Cases were located by using search words such as "Jews" and "The Holocaust" whilst 
omitting search words relating to other groups of people persecuted by the Nazis such as 
Roma Gypsies or homosexuals. 

6 See website of the United States Holocaust Memorial Museum 

https://www.ushmm.org/."The Holocaust was the systematic, bureaucratic, state-sponsored 

persecution and murder of six million Jews by the Nazi regime and its 

collaborators. Holocaust is a word of Greek origin meaning "sacrifice by fire." The Nazis, who 

came to power in Germany in January 1933, believed that Germans were "racially superior" 

and that the Jews, deemed "inferior," were an alien threat to the so-called German racial 

community. 

During the era of the Holocaust, German authorities also targeted other groups because of 

their perceived "racial inferiority": Roma (Gypsies), the disabled, and some of the Slavic 

peoples (Poles, Russians, and others). Other groups were persecuted on political, ideological, 

and behavioral grounds, among them Communists, Socialists, Jehovah's Witnesses, 

and homosexuals." 
 

https://www.ushmm.org/wlc/en/article.php?ModuleId=10005219
https://www.ushmm.org/wlc/en/article.php?ModuleId=10005473
https://www.ushmm.org/wlc/en/article.php?ModuleId=10005394
https://www.ushmm.org/wlc/en/article.php?ModuleId=10005261
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The question of what constitutes persecution involves 'an assessment of a 

complex of factors. Suffice for this paper, in my opinion, is Goodwin Gill's 

definition: "The core meaning of persecution readily includes the threat of 

deprivation of life or physical freedom. In its broader sense, however, it remains 

very much a question of degree and proportion; less overt measures may suffice, 

such as the imposition of serious economic disadvantage, denial of access to 

employment, to the professions' or to education, or other restrictions on the 

freedoms traditionally guaranteed in a democratic society, such as speech, 

assembly, worship, or freedom of movement".8 

The persecution of German and then European Jewry and their subsequent mass 

annihilation encompassed almost every conceivable act that could be considered 

as persecution under the 1951 Convention. Ranging from the restriction of 

political, legal, economic and social rights through to non-protection from 

extreme physical abuse, both by civilians and the State, and on to incarceration 

in abject conditions and culminating in mass murder, the Nazi persecution of 

European Jewry provides ample grounds for reference, comparison and analogy 

by judges in Refugee Law cases. 

One example of the Holocaust-Refugee Convention nexus can be seen in the link 

between Articles 27 and 33 of the Refugee Convention and the refusal to grant 

visas of entry to Jews fleeing Nazi Germany.9The MS St. Louis was a German ship 

which on a voyage in 1939 failed to find refuge for some 900 German Jewish 

Refugees refused entry by Cuba, USA and Canada.10  

                                                                                                                                                                      
7 "The Holocaust: Definition and Preliminary Discussion". Yadvashem.org. Yad Vashem. 
Retrieved 21 February  207."The Holocaust, as presented in this resource center, is defined 
as the sum total of all anti-Jewish actions carried out by the Nazi regime between 1933 and 
1945: from stripping the German Jews of their legal and economic status in the 1930s`; 
segregating and starvation in the various occupied countries; the murder of close to six 
million Jews in Europe. The Holocaust is part of a broader aggregate of acts of oppression 
and murder of various ethnic and political groups in Europe by the Nazis. Nevertheless, it has 
special significance due to the exceptional attitude with which its perpetrators – the Nazis – 
regarded their Jewish victims. In the Nazi terminology the Jews were referred to as “world 
Jewry,” a term unparalleled with respect to any other ethnic, ideological, or social group. 
The Nazis’ proclaimed goal was the eradication of European Jewry." 
8 Guy S. Goodwin-Gill and Jane McAdam, The Refugee in International Law (3rdEdn, Oxford 
2007) 92. 
9 Article 27 refers to the issuance of identity papers whilst Article 33 prohibits refoulement. 
10 "The Voyage of the St. Louis"  (PDF).  American Jewish Joint Distribution Committee. June 
15, 1939. http://holocaustonline.org/significant-events/voyage-of-the-st-louis/joint-
distribution-committee-archives/Retrieved 28.2.2017 

http://archives.jdc.org/assets/documents/thevoyageofthest-louis.pdf
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Similarly, UK authorities refused to issue entrance visas in 1939 to all of an 

estimated 400 desperate people (including Jews from the recently invaded 

Sudetenland) arriving on one day at Croydon Airport from Europe. 11 

The Holocaust is a relevant reference point in Refugee Law cases for three main 

reasons. Whilst not the only example of widespread persecution and genocide it 

arguably the most researched and written about historical occurrence in the 

history of persecution and genocide.12 Secondly, its tragic comprehensiveness 

provides adequate examples, even if theoretical, for refugee law judges seeking 

comparisons. Thirdly, the direct link to the Refugee Convention, from the 

humanitarian motivation of its drafters lends credibility to such references. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
11 Brett Holman (History News Network, 2011)Manchester Guardian, 1 April 1939, p. 2 "it is 
surely unworthy of this country that anyone coming to these shores for the first time should 
receive such treatment. Even if papers are not in order it might be thought that the 
Government could set up an independent tribunal which could consider claims to enter on 
grounds of equity and real need, thereby tempering the strict and inelastic rules of the 
Home Office. Expulsion, if decided on then, could at least be attempted in a manner more 
delicate". 
12 Note for example: the Herero and Nama genocide undertaken by the German Empire  
in German South-West Africa between 1904-1907; the Armenian Genocide commencing in 
1915; persecution and massacres in the former Yugoslavia in the 1990s; the Rwandan 
Genocide in 1994; the Darfur Genocide 2004. 
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2.1 The Holocaust and the Refugee Convention 

  

Matis observes that "The Holocaust demonstrated the failure of voluntary, 

humanitarian refugee policies before and during World 2 and the need for 

refugee norms or obligations". 13 The Holocaust is an example of mass 

persecution and genocide. It is when the history of the persecution of European 

Jewry by the Nazis is considered, that the relevance of the Holocaust as a 

laboratory for studying persecution becomes evident.  As Skran and Daughtry 

point out, Hanna Arendt "utilizes a similar theme in Origins of Totalitarianism 

(1951) in which she highlights the links between refugees, totalitarian 

movements, and persecution of stateless minorities, especially Jews".14Malkki, 

stresses the relevance of the Holocaust to the field of Refugee Studies: "the 

principle elements of international refugee law and related legal instruments 

grew largely out of the aftermath of the war in Europe, and from what must have 

been a powerful sense of postwar shame and responsibility for the predicaments 

of the people who were fleeing the Holocaust and yet were so often refused 

entry when they were in the most desperate need of asylum".15And Gatrell 

emphasizes the historical importance of the period: "It is hard to avoid the 

conclusion that the most dramatic period of mass population displacement 

occurred in the 1940s as a result of war and political upheaval around the 

world". He adds that "discriminatory practices reached their apogee in Germany 

                                                           
13 David Matas, 'A History of the Politics of Refugee Protection", K,E. Mahoney and 
P.Mahoney 'Human Rights in the Twenty-First Century: A Global Challenge' (1993) 
Dordrecht/Boston/London. 
14 Claudena Skran and Carla Daughtry 'The study of refugees before "refugee studies' (2007) 
20 (3) JRS 15, 22. 
15 Liisa Malkki 'Refugees and Exile: From "Refugee Studies" to the National Order of Things" 
(1995) 24 Annu Rev 495, 500. 
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where the Nazi State excluded Jews from political citizenship and then 

proceeded to exterminate them".16 

As a matter of course, Refugee law cases refer to the Refugee Convention as the 

field's primary legal instrument.  However, the Holocaust preceded the Refugee 

Convention. Thus, reference to the Holocaust in refugee law cases bases opinion 

on events that preceded the primary legal instrument for determining such cases. 

This would suggest a possible non-sequitur. In the case of the Refugee 

Convention, however, the persecutory events of the Second World War in 

general and of the Holocaust in particular provided the impetus and indeed 

much of the reasoning behind the Refugee Convention's clauses. This central role 

of the Holocaust as a conduit to the Refugee Convention appears to legitimize 

reference theoretical to the Holocaust in Refugee Law cases. 

To this should be added, the well documented active involvement of both Israel 

and Jewish non-governmental organizations in the drafting of the Refugee 

Convention. Indeed, out of twenty non-governmental organizations participating 

in the deliberations of the Conference as observers and in a consultant capacity, 

five were Jewish Organizations.17 

"Troebst (2012) mentions the pivotal role played by central European Jewish 

jurists in the making of the UN and the postwar international order".18 Ben Nun 

relates the biographical background of one such NGO's representative, Isaac 

Lewin, who born in Poland fled to the USA in 1939 and "participated in multi-

level efforts to save European Jews by granting them Latin-American 

nationalities…These activities made him well acquainted with refugee issues 

including problems with travel documents".19 The so-called "Lewin Draft" 

evolved into Articles 32 and 33 of the Refugee Convention. The Holocaust as a 

subtext to the Refugee convention is evident in Ben Nun's reference to the 

Convention's signing ceremony: "Larsen's words … were meant as a token of 

respect to all the refugees who took part in the drafting and successful 

endorsement of the Convention. Robinson from Lithuania, Weis who escaped 

Dachau, and Lewin from Lodz, were all refugees who found themselves shaping 

the international instrument for the protection of other refugees like 

themselves".20 Ben Nun views the roots of the Convention's refoulement clause 

                                                           
16 Peter Gatrell, ' The Making of the Modern Refugee' (2013) Oxford University Press 2,3. 
17 Under Category B these organizations included: Agudas Israel, The Consultative Council of 
Jewish Organizations, The Coordinating Board of Jewish Organizations, The World Jewish 
Congress and the World Union for Progressive Judaism. See Convention at note 1. 
18 Gilad Ben Nun 'The British-Jewish Roots of Non-Refoulement and its True Meaning for the 
Drafters of the 1951 Refugee Convention' (2015) 28 JRS 93, 102. 
19 ibid 
20 ibid 112. 
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as originating in the experience of refugees fleeing Germany in the 1930s and 

finding themselves adrift on the high seas. "At its core, non-refoulement was 

about a universal moral imperative… of not returning refugees back into the 

hands of their tormentors, wherever this may take place".21 Ben Nun’s article on 

‘The Israeli Roots of Article 3 and 6 of the Refugee Convention” traces, in even 

greater detail, how what he calls “The Robinson” network was so instrumental in 

playing off ‘Universalists’ and ‘Europeanists’ against each other to ensure that 

the Convention would be ‘as conducive and supportive as possible to refugee 

needs’.22 

Freiberger too, traces the link between the Holocaust and the Refugee 

Convention: "After such atrocities, the international community recognized an 

obligation to never again enable the persecution of innocent populations".23 But 

how valid is the link between the Holocaust and the humanitarian motives of the 

drafters of the Refugee Convention and present day refugee cases? Bogaric and 

McConvil stress that whilst the Refugee Convention "reflected the European 

experience of Nazi persecutions", these differ from present day issues off mass 

refugee flows.24They point to the Eurocentric nature of the Convention and 

concerns for refugees then fleeing Soviet Russia. Whilst the Convention's present 

day relevance is beyond the scope of this paper, the question of its relevance to 

present day refugee cases does not necessarily detract from the validity of 

Holocaust comparisons in refugee law cases. 

This relevance is directly dealt with by Peter Margulies in his 1994 article: 

"Difference and Distrust in Asylum Law, Haitian and Holocaust Refugee 

Narratives".25 He sees a congruence in attitudes relating to a 'pervasive reaction' 

of disbelief shared by Jewish Refugees fleeing Nazi Europe and Haitian asylum 

seekers in the United States. The author, the son of a Holocaust survivor, is 

critical of a narrow understanding by judges of refugee narratives. Both 

narratives share similar experiences of hiding and flight, denial as a survival 

strategy, deception and narrative inconsistencies. Margulies is highly critical of 

judges who fail to recognize comparable narratives to the Holocaust. "The 
                                                           

21ibid 113. 
 
22Gilad Ben-Nun, 'The Israeli Roots of Article 3 and Article 6 of the 1951 Refugee Convention' 
(2014) 101 JRS 108 
 
23 Andrea Freiberger, 'The United States' Response to Humanitarian Refugee Obligations: 
Inconsistent Application of Legal Standards and Its Consequences' (2010) 33 Wash. U.J.L.& 
Pol'y 297 
24 Mirko Bagaric and James McConvil, 'Refugee Law: Moving to a more humane approach- 
ignoring the framers' intentions'. (2006) 120 Migration & Refugee Issues 120,122-23. 
25 Peter Margulies, 'Difference and Distrust in Asylum Law, Haitian and Holocaust Refugee 
Narratives', (1993-1994) St. Thomas l. Rev. 6,135. 
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Haitian's parlous position invites reference to the experience of Holocaust 

refugees, who faced similar reactions from the United States public."26 In regard 

to the plight of the Haitian refugees, Justice Blackmun's famous dissenting 

opinion in the Sale case, drew a direct analogy to the fate of European Jews 

fleeing the Nazis: 

"The Convention that the Refugee Act embodies was enacted largely in response 
to the experience of Jewish refugees in Europe during the period of World War II. 
The tragic consequences of the world's indifference at that time are well known. 
The resulting ban on refoulement, as broad as the humanitarian purpose that 
inspired it, is easily applicable here, the Court's protestations of impotence and 
regret notwithstanding. 

The refugees attempting to escape from Haiti do not claim a right of admission to 
this country. They do not even argue that the Government has no right to 
intercept their boats. They demand only that the United States, land of refugees 
and guardian of freedom, cease forcibly driving them back to detention, abuse, 
and death. That is a modest plea, vindicated by the Treaty and the statute. We 
should not close our ears to it."27 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
26 Ibid 151. 
27Chris Sale, Acting Commissioner, Immigration and Naturalization Service, et al. v. Haitian 
Centers Council, Inc., et al., 509 U.S. 155; 113 S. Ct. 2549;125 L.Ed. 2d 128; 61 U.S.L.W. 4684; 
93 Cal. Daily Op. Service 4576; 93 Daily Journal DAR 7794; 7 Fla. Law W. Fed. S 481, United 
States Supreme Court, 21 June 1993, available at: 
http://www.refworld.org/cases,USSCT,3ae6b7178.html [accessed 13 March 2017] 
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2.2 Substantive reference to the Holocaust 

In this paper, substantive reference to the Holocaust means reference to the 

Holocaust as part of a legal discussion and not merely as an event that 

contributed to the drafting of the Refugee Convention or to the development of 

modern International Refugee Law. Judgments, particularly in Israeli case law, 

refer to the Holocaust as a moral reference point or reminder of what 

persecution can lead to. Whilst perhaps relevant, such uses do not, in my 

opinion, advance Refugee Law in a substantive way. This paper is concerned with 

locating judgments which refer to the Holocaust, often by analogy, with the aim 

to advance the legal point at issue. This type of analogy is what I mean by 

substantive reference to the Holocaust in Refugee Law cases. 
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2.3 Reference to the Holocaust by way of  Obiter Dictum 

When a judge refers, by way of example or analogy, what is the legal basis for 
doing so?28 Substantive reference to the Holocaust in Refugee Law cases is made 
(although not always) by way of hypothetical examples rather than by specific 
historical episodes that actually occurred. An example of this would be a Jew 
hiding his identity from the authorities. Whilst clearly such behavior occurred in 
the Holocaust in the general sense, the use here would still be hypothetical 
because it does not relate to a specific individual. Or reference may be made to a 
hypothetical example resulting from a specific historical episode. An example of 
this would be a hypothetical Jewish shopkeeper assaulted by mobs on 
Kristallnacht.29 

Can reference to the Holocaust by analogy in order to advance a legal argument 
be considered part of the process of analogical reasoning?30  "An analogical 
argument in legal reasoning is an argument that a case should be treated in a 
certain way because that is the way a similar case has been treated."31In Adams 
v. New Jersey Steamboat Co., the court sought an analogy between duties of care 

                                                           
28 In this context a judge refers to any judicial decision involving refugee law. 

29 "Kristallnacht was a pogrom against Jews throughout Nazi Germany on 9–10 November 
1938, carried out by SA paramilitary forces and German civilians. German authorities looked 
on without intervening. The name Kristallnacht comes from the shards of broken glass that 
littered the streets after the windows of Jewish-owned stores, buildings, 
and synagogues were smashed." Kristallnacht. (2017, February 14). In Wikipedia, The Free 
Encyclopedia. Retrieved 13:25, February 16, 2017, 
from https://en.wikipedia.org/w/index.php?title=Kristallnacht&oldid=765396320 

 
30 Lloyd, L Weinreb, "Legal Reason The Use of Analogy in Legal Argument" (Cambridge 
University Press) 2005. Note the academic debate as to the validity of analogical reasoning 
and whether it is flawed or a defective form of deductive reasoning.  
31 G Lamond, Grant, "Precedent and Analogy in Legal Reasoning", The Stanford Encyclopedia 
of Philosophy (Spring 2016 Edition), Edward N. Zalta (ed.), URL = 
<https://plato.stanford.edu/archives/spr2016/entries/legal-reas-prec/>. First published Tue 
Jun 20, 2006 

 

https://en.wikipedia.org/wiki/Pogrom
https://en.wikipedia.org/wiki/Nazi_Germany
https://en.wikipedia.org/wiki/Sturmabteilung
https://en.wikipedia.org/wiki/Synagogue
https://en.wikipedia.org/w/index.php?title=Kristallnacht&oldid=765396320
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on steamboats and inns.32If such an analogy can be found ,then according to 
legal analogy, the laws that applied to inn-keepers would apply to steamboats. 
This is clearly inapplicable in refugee cases which seek analogy to the Holocaust 
for the simple reason that reference to the Holocaust in refugee cases does not 
seek to apply an existing or even hypothetical rule that may or may have not 
applied to a person facing persecution in the Holocaust.  Analogy to the 
Holocaust in refugee law cases does not seek to apply a decided legal rule from a 
similar case but rather compare an actual current case with a hypothetical 
situation that for the sake of comparison is deemed to have occurred.  

More apt would be to place the legal basis for reference to the Holocaust in 
obiter dictum. According to Glanville Williams, obiter dictum is a "ruling based 
upon hypothetical facts". He writes of "a chance remark, which is not binding 
upon future courts, though it may be respected according to the reputation of 
the judge, the eminence of the court, and the circumstances in which it came to 
be pronounced. An example would be a rule of law stated merely by way of 
analogy or illustration, or a suggested rule upon which the decision is not finally 
rested".33 "In a court opinion, obiter dicta include, but are not limited to, words 

"introduced by way of illustration, or analogy or argument".34   
  

Reference to obiter dictum as influencing the development of International 
Human rights law is found in  Lord Cross's opinion in Oppenheimer v. 
Cattermole[1976] AC 249 in relation to a Nazi German Law which deprived Jews 
of citizenship.35 

An example of obiter in Refugee Law Cases can be found in Hassan Adan v. 
Secretary of State for the Home Department.36In discussing the difficult 
question whether past persecution had continuing relevance, Brown S in 

                                                           
32 Adams v. New Jersey Steamboat Co., 45 N.E. 369 (N.Y. 1896) referred to by Richard Posner 
in his criticism of the use of analogy as a way of "not stating a rule at all". Richard A. Posner, 
"Legal Reason: The use of Analogy in Legal Argument,"(2006) Cornell Law Review 761, 773. 
33 Glanville Williams, "Learning the Law", (London Stevens and Sons) 1982, 77-8. 
34 Black's Law Dictionary p. 967 (5th ed. 1979). 

 
35 Quoted in Belhaj&Anor v Straw &Ors, [2014] EWCA Civ 1394, United Kingdom: Court of 

Appeal (England and Wales), "But what we are concerned with here is legislation which 

takes away without compensation from a section of the citizen body singled out on racial 

grounds all their property on which the state passing the legislation can lay its hands and, in 

addition, deprives them of their citizenship. To my mind a law of this sort constitutes so 

grave an infringement of human rights that the courts of this country ought to refuse to 

recognize it as a law at all.” (at pp. 277H – 278C) 34 This statement, although obiter, came to 

be accepted as establishing an exception, in the case of grave violations of human rights, to 

the general principles of enforcement and recognition of foreign laws." 

 
36 Hassan Adan and Others v, Secretary of State for the Home Department, [1977} 2All ER 
723,731. 
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referring to the Refugee Convention felt "there must surely have existed in the 
authors of the Convention a feeling that those displaced from their homelands 
by the horrors of the Holocaust years, who were still unable to return, were 
particularly deserving of refugee status and the protection and security that that 
would bring". This reference to the Holocaust contributed to the court's opinion 
(here in relation to Somalis fleeing civil war and Yugoslav draft evaders) that past 
persecution could play a causative part in an applicant's presence in a country of 
asylum. Herman notes that the above comment was the first of several cases 
referring to the Holocaust in Refugee Appeals.37 

 Interestingly, analogies to Jewish refugees in the Holocaust can be located in 
non-refugee law cases, such as this decision relating to a refusal to offer 
employment on the basis of a political opinion: 

"The parallel with Jewish refugees who lost relatives in the Holocaust is striking. 
In the 1960s, it would surely have been unthinkable for Parliament to legislate, 
say, to force such a Jewish restaurateur to serve a German professor who had 
spoken in support of Hitler’s anti-semitic policies during the Nazi régime, but 
had long since seen the error of his ways. Even today, I doubt if it would be 
done."38 

Therefore, in this paper, substantive reference to the Holocaust in Refugee Law 
cases refers to reference by way of illustration, analogy or argument (obiter 
dictum)  that whilst not binding can certainly be persuasive and relevant. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
37 Didi Herman, "An Unfortunate Coincidence: Jews, Jewishness, and English Law", (Oxford 
University Press) 2011, 114. 
38 McConkey and another (Appellants) v The Simon Community (Respondents) (Northern 
Ireland) [2009] UKHL 24 para 32. 
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2.4 Holocaust Analogy 

 

Clearly reference to the Holocaust as analogy is not limited to refugee issues. 
Michael C. Desch in 2006, wrote of the Holocaust as being one of the central 
historical analogies for thinking about US foreign policy in the post-Cold War 
world.39 He argues that such analogy is often based on a 'faulty reading' of 
history and that policies based on such analogies do not always serve US 
interests. Analogies in Desch's opinion provide "compelling rationales for 
advocates of particular policies". As an example he points to the US decision to 
depose Saddam Hussein.40 His criticism of the use of historical analogies has a 
measure of justification when considering similar use in refugee law cases. For 
example, he notes that "decision makers rarely consider a range of possible 
analogies instead to just find one." Analogies evoke emotions of guilt and fear 
which are "rarely conducive to reasoned judgment". Close to the field of refugee 
law, Desch examines the use of Holocaust analogy in relation to humanitarian 
intervention particularly in relation to Rwanda and the former Yugoslavia. "The 
pattern of U.S. interventions in the face of five major episodes of genocide since 
the Second World War – Cambodia, Iraq, Bosnia, Rwanda, and Kosova – largely 
tracks with the increasing frequency of the Holocaust analogy".41Desch, referring 
to refugee type Holocaust events including the case of the S.S. St Louis, the 
events of Kristallnacht and the tardy establishment of the US War Refugee 
Board, basically rejects the Holocaust analogy with the need for humanitarian 
intervention for two main reasons. Firstly, he argues that at the time scant 
information or awareness of the impending Holocaust was available. Secondly, 
he is of the view that even if more had been done to save Europe's Jews, their 
genocide could not be prevented.42 

Desch's criticism of the Holocaust analogy in relation to the need for 
humanitarian intervention centers on his assertion that the analogy is historically 

                                                           
39 Michael C. Desch 'The Myth of Abandonment: The Use and Abuse of the Holocaust 
Analogy' (2006) Security Studies 15, 106-145. 
40 ibid 109. 
41 ibid 105. 
42 ibid 126-130. 
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inaccurate. However, he concedes that the analogy is "polemically useful".43  If 
by polemical, he regards use of the Holocaust as an effective tool of argument or 
persuasion, then its use as a comparison in refugee law cases can be viewed 
likewise.  

However, as a "polemical tool" in refugee law cases, Holocaust analogy is vexing, 
if one considers Lakoff's criticism of metaphors that "limit what we notice, 
highlight what we do see, and provide part of the inferential structure that we 
reason with".44 If this is correct, then one needs to distinguish between emotion 
and or guilt on the one hand and objective consideration on the other, when 
considering the validity of Holocaust comparisons.  

Academic argument for invoking the Holocaust apart, I would argue that use of 
the Holocaust particularly in refugee law cases is valid because such referrals, 
even in a metaphoric or hypothetical way readily  bring the image to mind – 
enabling the decision maker to 'picture' the situation before him. Widespread 
studies, articles, films and documentaries on the Holocaust make it a subject that 
is readily accessible to the mind of a person reading a judgment in general and to 
the decision maker in particular.  Herein is the potential contribution of the 
Holocaust as a reference point in refugee law cases. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
43 ibid 132. 
44 George Lakoff, "Metaphor and War: The Metaphor System Used to Justify War in the Gulf" 
in Martin Putz, ed, 'Thirty Years of Linguistic Evolution (Amsterdam: John Benjamins, 1992), 
481, quoted by Roland Paris 'Kosova and the Metaphor War', (2002) Political Science 
Quarterly, 117, 3, 423, 428. 
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3. Judges as Individuals 

The world views, ideologies, beliefs and attitudes of judges are, like all humans, 

shaped by a wide range of human experience including geographical, social, 

familial, cultural, linguistic, economical and religious backgrounds.  

South African Justice Albie Sachs writes in his prologue to "The Strange Alchemy 

of Life and Law" that "many of the processes that affect our decisions do so in 

mysterious ways that though not unfathomable in principle, in practice are 

rather difficult to define. The way life experiences enter into judicial 

pronouncements, or at least, into my judicial pronouncements, falls into this 

category"45. Sachs, a justice in South Africa's first post - apartheid Constitutional 

Court was writing with the personal experience of exile, terror and torture. He 

refers to a decision relating to the lawfulness of the deportation to the United 

States of a terror suspect (who had sought asylum in South Africa) facing 

execution if found guilty. The South African authorities had in the court's opinion 

acted unlawfully in not seeing an undertaking by the United States that the 

deportee would not be executed if found guilty.46Advocating vehemently against 

imposition of the death penalty even in the case of terrorist atrocities, the Court 

by way of a footnote pointed out that even in the Rwandan Genocide the death 

penalty had not been imposed.47 

                                                           
45 Albie Sachs, "The Strange Alchemy of Life and Law" (2009) Oxford Press 

46 Mohamed and Another v President of the Republic of South Africa and Others (CCT 17/01) 

[2001] ZACC 18; 2001 (3) SA 893 (CC); 2001 (7) BCLR 685 (CC) (28 May 2001).  

 
47 30, "Even in the face of the terrible genocide in Rwanda where over 500 000 people were 
murdered, the Security Council was not prepared to compromise on the inclusion of the 
death penalty.  The statute was adopted by the Security Council with one dissent (Rwanda) 
and one abstention (China)" 
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One can only speculate as to the extent that a refugee judge's decision is 

influenced by what and who he is or has experienced. What causes a refugee 

judge to refer in his decision to a historical event such as The Holocaust by way 

of analogy, metaphor or comparison is beyond the scope of this paper. Given this 

speculation, the personal background and ideology of the relevant judge should 

not be ignored – and is worth a short detour here. 

On the issue of a judge's religion, Bornstein maintains that "Judging is often 

portrayed as a dispassionate exercise based on facts and legal precedent; but 

empirical scholarship on judges shows that psychological, attitudinal, and 

background factors play a part in the process as well. On the whole, there appear 

to be systematic differences in judges’ decision making as a function of their 

religion. Jewish judges, on average, are consistently more liberal, arguably 

because of their stronger identification with the downtrodden and 

disenfranchised, owing to their own outsider status".48 

Urofsky's biography of the Louis Brandeis, the first Jew to be appointed to the US 

Supreme Court, starkly places the issue of religious background to the fore: "To 

the Protestant elite in the country, the idea of a Jew on the Court – even one 

born in the United States – would seem proof that an alien invasion had taken 

over their country. William F. Fitzgerald ranted that "the fact that a slimy fellow 

of this kind by his smoothness and intrigue, together with his Jewish instinct can 

[be appointed to the Court] should teach an object lesson".49Urofsky concedes 

that opposition to Brandeis was not based only on anti-Semitism but on him 

being perceived as a radical. Either way, at the very least judge's personal 

backgrounds are deemed to influence their decisions. 

Consider, Justice Guido Calabresi, a judge on U.S. Court of Appeals (2nd Circuit) 

and a Professor of Law at Yale. Born in Italy, his family fled Mussolini in 1939 

when he was aged seven. "When I am asked what the most important part of my 
legal education has been, I tell people that I am a refugee, an immigrant," he 
says. "We came here without a penny. Being an outsider shaped me, it made me 
more empathetic. I was sworn in as a judge on the 55th anniversary of the day I 
landed in this country. I wanted to show all that America had done for me and 
why I am a patriot. I mentioned the people who helped me. I was given 
affirmative action. It is nothing new. It has always been given. People only make 

                                                           
48 Brian H. Bornstein,  and Monika K.Miller, "Does a Judge’s Religion Influence Decision 
Making?" (2009). Court Review: The Journal of the American Judges Association. Paper 300. 
http://digitalcommons.unl.edu/ajacourtreview/300 
49 Melvin I Urofsky, 'Louis D Brandeis, A Life' (2009) Pantheon New York 442 
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a fuss about it today because it is given now to African Americans. I was offered 
positions because I was Italian American."50 

One such relevant refugee case that Judge Calabresi ruled on was in Shu Liang 
Lin v United States Department of Justice. This case concerned an individual 
whose non-married spouse had, in China been persecuted under a coercive 
population control programme.51The Board of Immigration Appeals held that 
such a spouse was entitled automatic qualification as a refugee. The majority 
Appeal Court opinion of held that refugee status did not extend automatically to 
a spouse. Whilst Calabresi concurred that the relevant legislation did not extend 
to spouses, he disagreed with the majority decision that prevented the Board of 
Immigration from interpreting a law even if such an interpretation was not 
inconsistent to the underlying law.   

To illustrate his point, Calabresi referred to the Holocaust: "Suppose the BIA 
were to issue an interpretation… that said, categorically, that any child who sees 
his parents tortured and murdered before him by a totalitarian government, say 
the Nazis, is persecuted, and therefore eligible for asylum. Would such a ruling 
be invalid…If that is what the majority is saying, it is in my judgment, manifestly 
absurd." He continues by saying that "once it is admitted that some categorical 
per se asylum rules like the one involving my hypothetical children might be 
valid… it is, I believe, impermissible to say that an equivalent per se 
interpretation dealing with spouses would necessarily be invalid if it were 
adopted which is in effect what the majority's holding amounts to."52 

An Attorney General's decision some months later on a similar matter alluded by 
way of a footnote to whether Calabresi's analogy was apt" I agree with DHS that 
what the Act means by the phrase “persecution on account of . . . political 
opinion” is a “complex issue that need not be fully resolved here” because this 
case does not concern the application of that phrase in contexts other than 
political asylum claims predicated on “persecution” for “resisting” a coercive 
population control program. Accordingly, I confine my analysis to that context, 
and do not purport to address whether the phrase would support a per se rule in 
other contexts such as, for example, Judge Calabresi’s hypothetical in which the 
Board interprets section 101(a)(42) to support a rule that “any child who sees his 
parents tortured and murdered before him by a totalitarian government—say, 
the Nazis—is persecuted, and therefore eligible for asylum.”53 The Attorney 
General seems to imply that it is incorrect to use such analogies . 

On the other hand, Dudda points out the importance of Calabresi's call not to 
prevent the Board of Immigration from applying its expertise. It is in this context 
that the Holocaust analogy was used: "Judge Calabresi, in his dissent, also 

                                                           
50 David Holahanhttp://www.courant.com/new-haven-living/hc-nhl-guido-calabresi-yale-
law-20160101-story.html 
51 Shu Liang Lin v United States Department of Justice 494 f.3d 296 (2007) 
52 Ibid 336. 
53 (A.G. 2008) 24 I&N Dec. 520 

https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-101/0-0-0-195.html#0-0-0-959
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stressed a fear of repercussions, explaining that “70-80 percent of the 
[petitioners in our court] are Chinese seeking asylum to escape their homeland’s 
family planning policies.” Judge Calabresi added that “the majority opinion keeps 
the agency from doing what administrative agencies do best, namely, using their 
expertise to covert general statutes into specific rules that best reflect an 
underlying legislative intent.” He warned, “[i]t is not proper for appellate courts 
to speak for the BIA . . . before the agency has had a full and focused opportunity 
to make its position clear.”54 

The relevance of the personal backgrounds and life experiences of refugee law 
judges has been empirically researched by Ramji-Nogales, Schoenholtz and 
Schrag in "Refugee Roulette, Disparities in asylum Adjudication and Proposals 
for Reform".55("Refugee Roulette") Their comprehensive empirical study shows 
dramatic variations and inconsistencies in asylum application decisions across 
the United States. Variables include region where the application was examined; 
case load; relevant country of origin, sex, age and status of the applicant and 
interestingly the gender of the decision maker. Female judges were found to 
grant asylum at a rate that was 4.4 % higher than that of male judges.56 In their 
research, the authors accessed biographical information on immigration judges 
published by the Office for Immigration Review. They found for example that an 
asylum applicant stood a greater chance of refugee recognition if their case came 
before a judge who had practiced in a private immigration law practice or in a 
human rights type organization.57 

In an essay in "Refugee Roulette", Legomsky argues that asylum is one of those 
spheres that inspire "ideological or emotional fervor" which "would seem to 
have the greatest potential for disparate outcomes, since the flesh-and-blood 
adjudicators who decide the cases will have extra reason to resolve the more 
indeterminate questions by resort to visceral beliefs and emotional impulses".58 
Empirically it remains a tall order to ascertain whether a judge's personal 
experience or background has led him to refer to a historical event by way of 
analogy in a judgment. One judge may refer to such an event because it has 
influenced him whist by the same token another may not despite having been 
equally influenced by the same event! This is different from a fact that can be 
empirically measured such as refugee recognition or non-recognition as the 
above authors have done. 

                                                           
54 Stefanie M. Duda 'Drawing the Interpretive Lines for Victims of Coercive Population 
Control: Why the Definition of “Refugee” Should Include Spouses of Individuals Fleeing 
China’s One-Child Policy' (2008) Seton Hall Circuit Review 4:409, 435-6. 
55 Ramji-Nogales, Schoenholtz and Schrag in "Refugee Roulette, Disparities in asylum 
Adjudication and Proposals for Reform" (2009) New York. 
56 Ibid 93 
57 Ibid 92 
58 Stepen Legomsky, 'Learning to live with Unequal justice, Asylum and the Limits to 
Consistency" ibid 266.  
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On the other hand future research could be undertaken with regard to the 
personal backgrounds of judges who do refer to historical events such as The 
Holocaust in their judgments. Intuitively, I would venture that refugee judges 
with a Jewish background would be more likely to refer to the Holocaust in 
refugee law cases than those without.  Suffice to conclude that personal 
experiences and narratives do, in my opinion, influence decisions in refugee law 
cases, and reference by way of obiter to the Holocaust is one such example.59 

 

 

 

4.       Israel – a dearth of substantive reference to the Holocaust 

Israel would seemingly be the logical jurisdiction to locate substantive reference 

to the Holocaust in refugee law cases.  Established in 1948, three years after the 

end of the Holocaust and populated by large numbers of Jews who either 

survived the Holocaust or had family links to those that perished in the 

Holocaust, for many Israelis the Holocaust is considered the foremost national 

disaster to befall the Jewish people. 60 The Holocaust is referred to in Israel's 

declaration of Independence.61 

                                                           
59 Ronald A Lindsay wrote a brief opinion questioning whether Catholic Judges should recuse 
themselves from the Contraceptive Mandate Case? See CFI Center for Inquiry, 26.12.2013, 
centerforinquiry.net. The author suggests an inherent conflict of interests for the then 6 
Catholic Justices on the Supreme Court when dealing with right to life issues.  
60 Israel's entire population on 15th May 1948 was 806,000 including Jews and Arabs. See 
'Israel in Statistics  1948-2007' , Central Bureau of Statistics, Israel (2009) 
http://www.cbs.gov.il/statistical/statistical60_eng.pdf. Over 100,000 displaced Jewish 
survivors of the Holocaust immigrated illegally to Palestine between 1945-48 see: 'Holocaust 
Encyclopedia' https://www.ushmm.org/, retrieved 6th March 2017. 

61 The official English translation includes the following: "The catastrophe which recently 
befell the Jewish people - the massacre of millions of Jews in Europe - was another clear 
demonstration of the urgency of solving the problem of its homelessness by re-establishing 
in Eretz-Israel the Jewish State, which would open the gates of the homeland wide to every 
Jew and confer upon the Jewish people the status of a fully privileged member of the comity 
of nations. 

Survivors of the Nazi holocaust in Europe, as well as Jews from other parts of the world, 
continued to migrate to Eretz-Israel, undaunted by difficulties, restrictions and dangers, and 
never ceased to assert their right to a life of dignity, freedom and honest toil in their 
national homeland." Declaration of Establishment of State of Israel Israel Ministry of Foreign 
Affairshttp://mfa.gov.il/MFA/ForeignPolicy/MFADocuments/Pages/Documents_Foreign_Poli
cy_Israel.aspx. 

 

http://www.cbs.gov.il/statistical/statistical60_eng.pdf
http://www.mfa.gov.il/mfa/foreignpolicy/peace/guide/pages/declaration%20of%20establishment%20of%20state%20of%20israel.aspx
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Several of Israel's leading jurists experienced the Holocaust.62 For example, 

former President of the Supreme Court, Justice Aharon Barakwas born in 

Kaunas, Lithuania and under the Nazi Occupation lived for three years in the 

Kovno ghetto. Barak reached Palestine as a refugee-displaced person in 1948. 

"Barak’s life experiences have had a profound influence on his philosophy and his 

deep commitment to civil liberties. During World War II most of his family was 

murdered in the Kaunas ghetto. The majority of the children in the ghetto were 

either shot to death or killed in Auschwitz. On various occasions Barak analyzed 

the impact his early life experiences have had on his judicial perceptions and 

beliefs. Rather than instilling a hatred toward or hopelessness about human 

nature, the Holocaust contributed to his conviction of the importance of the 

State of Israel and its security to the survival of the Jewish people as well as an 

abiding love of humankind. It is his strong belief in the innate potential of the 

human being and in the right of a person to life and dignity that has guided 

Barak’s view of civil liberties. Barak has defined the safeguarding of dignity and 

equality as the north star that guides him as a judge."63 

To date Israel has had 11 Supreme Court Presidents of whom 5 both hailed from 

Germany, Poland and the Baltic States and reached Palestine after 1933. Barak 

alone of these Presidents experienced the Holocaust first hand. 64 The 

biographies of past Supreme Court judges include references to several Judges 

born in Germany and Poland who even studied law in Germany in the early 

1930s. 65 

Suffice for the purposes of this paper to assume that the Holocaust, at the very 

least as a historical subject taught widely in Israeli schools will have influenced 

                                                           
62 Aharon Barak was born in Kaunas, Lithuania, the only son of Zvi Brick, an attorney, and his 
wife Leah, a teacher. After the Nazi occupation of the city in 1941, the family spent three 
years in the Kovno ghetto. At the end of the war, after wandering through Hungary, Austria, 
and Italy, Barak and his parents reached Rome, where they spent the next two years. In 
1947, they received travel papers and immigrated to Palestine. Barak, Aharon (1936–) - 
PERSONAL HISTORY, BIOGRAPHICAL HIGHLIGHTS, PERSONAL CHRONOLOGY:, INFLUENCES 
AND CONTRIBUTIONS, EXPLORING, Influence on the Israeli Legal System - JRank 
Articles http://encyclopedia.jrank.org/articles/pages/5561/Barak-Aharon-
1936.html#ixzz4adqwtyRP. 
63 ibid 
64 See Israel Supreme Court website 
http://elyon1.court.gov.il/heb/museum_court/judge_nesi.html. Apart from Barak, these 
judges include Yoel Zusman (Poland 1934), Moshe Landau (Danzig 1933), Yitzhak Cohen 
(Poland 1935) and Meir Shemgar (Danzig 1939). 
65 Ibid. Dr Alfred Vitkon received his doctorate from Freiburg University in 1933 where 
another Supreme Court Judge, Benjamin Halevi studied law until leaving Germany in 1933.  

https://en.wikipedia.org/wiki/Kaunas
https://en.wikipedia.org/wiki/Kovno_ghetto
file:///D:/Ian%20Office/איאן%20אישי/MA%20REFUGEE%20AND%20FORCED%20MIGRATION%20STUDIES/DISSERTATION%208-2016/Barak,%20Aharon%20(1936–)%20-%20PERSONAL%20HISTORY,%20BIOGRAPHICAL%20HIGHLIGHTS,%20PERSONAL%20CHRONOLOGY:,%20INFLUENCES%20AND%20CONTRIBUTIONS,%20EXPLORING,%20Influence%20on%20the%20Israeli%20Legal%20System%20-%20JRank%20Articles
file:///D:/Ian%20Office/איאן%20אישי/MA%20REFUGEE%20AND%20FORCED%20MIGRATION%20STUDIES/DISSERTATION%208-2016/Barak,%20Aharon%20(1936–)%20-%20PERSONAL%20HISTORY,%20BIOGRAPHICAL%20HIGHLIGHTS,%20PERSONAL%20CHRONOLOGY:,%20INFLUENCES%20AND%20CONTRIBUTIONS,%20EXPLORING,%20Influence%20on%20the%20Israeli%20Legal%20System%20-%20JRank%20Articles
file:///D:/Ian%20Office/איאן%20אישי/MA%20REFUGEE%20AND%20FORCED%20MIGRATION%20STUDIES/DISSERTATION%208-2016/Barak,%20Aharon%20(1936–)%20-%20PERSONAL%20HISTORY,%20BIOGRAPHICAL%20HIGHLIGHTS,%20PERSONAL%20CHRONOLOGY:,%20INFLUENCES%20AND%20CONTRIBUTIONS,%20EXPLORING,%20Influence%20on%20the%20Israeli%20Legal%20System%20-%20JRank%20Articles
file:///D:/Ian%20Office/איאן%20אישי/MA%20REFUGEE%20AND%20FORCED%20MIGRATION%20STUDIES/DISSERTATION%208-2016/Barak,%20Aharon%20(1936–)%20-%20PERSONAL%20HISTORY,%20BIOGRAPHICAL%20HIGHLIGHTS,%20PERSONAL%20CHRONOLOGY:,%20INFLUENCES%20AND%20CONTRIBUTIONS,%20EXPLORING,%20Influence%20on%20the%20Israeli%20Legal%20System%20-%20JRank%20Articles
http://encyclopedia.jrank.org/articles/pages/5561/Barak-Aharon-1936.html#ixzz4adqwtyRP
http://encyclopedia.jrank.org/articles/pages/5561/Barak-Aharon-1936.html#ixzz4adqwtyRP
http://elyon1.court.gov.il/heb/museum_court/judge_nesi.html
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Israeli judges more than their counterparts elsewhere in the world who lacking a 

similar personal link to the Holocaust or less educational exposure to it.66 

Several academic papers on Israel's handling of its African refugee-asylum seeker 

population briefly refer to the Holocaust.67Perry comments that "to the survivors 

of the Shoah… the 1951 Convention aspired to guarantee a foundational set of 

non-derogable rights, with the optimistic (or naïve) forecast that the need for 

international refugee protection would cease once Europe had recovered from 

the aftermath of war".68 Whilst Perry does not relate to substantive use of the 

Holocaust in Israeli refugee case law, he points to such analogies and 

comparisons in the Israeli media.69Yonatan Paz writes of a "kinship of genocide 

"in parts of the Israeli discourse particularly with asylum seekers, but like Perry 

does not refer to any substantive use of the Holocaust in local refugee law 

cases.70 

My initial research seeking to find substantive use of the Holocaust in refugee 

law cases was by and large fruitless. In fact, most of the refugee law judgments 

located in my research had already been addressed by Iftah Cohen in an M.A. 

Thesis submitted in 2015.71 Cohen argues that strict adherence to what he terms 

"their deep ideological conviction about the Holocaust's uniqueness" prevents 

Israeli judges from recognizing the suffering of others and "seems to correspond 

perfectly with the exclusionary approach vis-à-vis asylum seekers."72  The scope 

of this paper is not to address the question of whether judges in Israeli asylum 

cases are motivated by a 'holocaust uniqueness ideology" as Cohen suggests. 

                                                           
66 https://www.holocaustremembrance.com/member-countries/holocaust-education-
remembrance-and-research-israel"The State of Israel's connection with the mission of the 
IHRA remains especially poignant and meaningful. Our government continues to 
demonstrate commitment to supporting and implementing activities related to the 
Stockholm Declaration to promote and further Holocaust Education, Remembrance and 
Research in Israel. As the national homeland for the Jewish people, and in light of the fact 
that the majority of Holocaust survivors chose to settle in Israel after the Second World War, 
Israel holds unique status in terms of remembrance and teaching about the Holocaust". 
67 According to the Israeli Ministry of the Interior, in 2016, 14,837 asylum applications were 
made in Israel. 40, 274 illegal "infiltrators" were living in Israel, 72% of them from Eritrea and 
20% from 
Sudan.https://www.gov.il/BlobFolder/generalpage/foreign_workers_stats/he/foreigners_in
_Israel_data_2016_0.pdf 
68 Avi Perry 'Solving Israel's African refuge Crisis' (2010-2011) 51 Va.J.Int'l L. 157, 160. 
69 Ibid 165 
70 Yonathan Paz 'Ordered disorder: African asylum seekers in Israel and discursive challenges 
to an emerging refugee regime' (2011) Research Paper 205, UNHCR Policy Development and 
Evaluation Service 12-14 
71 Iftach Cohen 'Israeli Judges in a Jewish State and the Decline of Refugee Protection', 
http://cadmus.eui.eu/bitstream/handle/1814/39068/2015_Cohen_LLM.pdf 
72 Ibid 75 
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Cohen himself admits that he was advised "by some eminent jurists to renounce 

methodology" when trying to establish the motives "lying behind the bias of a 

judge".73 Indeed, I concur with those that maintain that it is empirically 

impossible to establish what personal bias motivates a judge. With this in mind, 

and partly as a result of reading Cohen's thesis, I would maintain that research 

into the substantive use of the Holocaust in asylum cases may be based on more 

concrete ground. Nevertheless,  having reviewed the case law , referred to 

extensively by Cohen , I would concur that  reference to the Holocaust 

represents a historical moral checklist urging the reader not to forget the 

Holocaust and that as a nation Israelis should be fully aware of what it is to be a 

refugee. 

From a quantitative view point, research sought to determine how many asylum 

linked cases in Israel referred in one way or another to the Holocaust. Using the 

main Israeli case-law search engine, cases were searched where the following 

key words were used: "asylum application", "holocaust", "Jews" either alone or 

in various combinations. The first part of the research (see table below) used the 

Ministry of Interior (as the initial adjudicator in asylum seekers and thus the 

respondent in appeals) as a party to the action whilst the second part did not 

refer to any party and added the search word "refugee convention". 74 

 

Ministry of Interior as Party Entries 

"Asylum application" 109 

"Asylum application" "Holocaust" 1 

"Asylum application", "Jews" 14 

"Asylum Application", "Jews", 
"Holocaust" 

1 

No party mentioned  

"Refugee Convention" 500 

"Refugee Convention" , "Holocaust" 31 

"Refugee Convention" ,"Jews" 92 

"Refugee Convention" "Holocaust"," 
Jews" 

26 

"Asylum Application" 500 

"Asylum Application"  "Holocaust" 5 

"Asylum Application"  "Jews" 31 

"Asylum Application", "Holocaust" , 
"Jews" 5 

4 

 

                                                           
73 Ibid 51 
74 https://www.nevo.co.il/ 
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When the Ministry of Interior was a side to an asylum application case reference 

to the Holocaust and Jews was made in 0.9% of the cases. Mention of "Jews" 

alone was made in 12% of the cases. When no party was mentioned, then in 

relation to asylum cases 1 % of the cases referred to the Holocaust , 6.2%  

referred to Jews and 0.8% referred to both Jews and the Holocaust.  When 

reference to the Refugee Convention was searched and when the Holocaust 

alone was searched 6.2 % of the cases referred to the Holocaust. 18.4% of the 

cases referred to Jews and the Refugee Convention. 5.2% of the cases referred to 

both Jews and the Holocaust.  

From the above it can be seen that reference to the Refugee Convention, "Jews" 

and the "Holocaust" is made use of 5 times more in cases not using the word 

"asylum application". The word "Jews" is used 1.5 times more in cases not using 

the word asylum application. The word "Holocaust" is used 6 times more than in 

cases using the word "Holocaust". 

Whilst not relating to the question of substantive use of the Holocaust in 

Refugee Law cases, the above mentioned statistics suggest a very low level of 

references to the Holocaust in refugee law cases, particularly in relation to 

asylum applications. 

It is worth considering whether the few Israeli cases that have referred to the 

Holocaust (quoted by Cohen – although from a different perspective) have any 

substantive use? 

Adam Etal v Knesset et al 75 

"The State of Israel and Jewish organizations played an active part in drafting the 

international Convention relating to the Status of Refugees, against the 

background of the world war and the events of the Holocaust. The State of Israel 

was one of the first countries to sign and ratify the convention, and with good 

cause. The story of the MS St. Louis is still scorched in our consciousness like an 

open wound as a historical lesson and as a byword for refugees seeking asylum 

who are not wanted anywhere (the ship left German in May 1939 after 

Kristallnacht with some one thousand Jewish passengers on board; Cuba and the 

United States refused to allow the ship to enter. The vessel eventually returned 

to Europe where several countries agreed to absorb the passengers, many of 

whom – with the exception of those absorbed in Britain – died during the Second 

                                                           
75 HCJ 7146/12 Adam Etal v Knesset et al (Supreme Court, Israel)  (Unofficial English 

translation [70–115]) 
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World War. The story of the travails of the ship is described in the well-known 

film “The Voyage of the Damned.”)"76 

 

 

 

Martinez v State of Israel ISDC (Tel Aviv) 77 

"The Convention, which formulates refugee rights, was constituted as an answer 

to the problems of millions of people who became refugees as a result of the 

atrocities of the Holocaust and the Second World War. The State of Israel was 

the fifth to sign the convention, and with its establishment fought, together with 

Jewish Organizations, to draft the Convention and to attain far reaching rights for 

refugees and asylum seekers". 

Atush Majed Mangian v Eilat Municipality ISDC78 

"It is our obligation to remember and never to forget that we were refugees in 

exile in the not too distant past. And the fact that the State of Israel was one of 

the first to sign the "Refugees Convention", and that whose rebirth was from 

refugee life and the Holocaust". 

 

Zanbak v Ministry of Interior79 

"The obligation (to protect refugees – IJ) also rests on a moral base as a state 

whose on the flag of its moral tradition are engraved forever the words "for a 

stranger were you in Egypt" as well as its searing experience throughout the 

generations of persecution of the Jews". 

                                                           
76 The case of the MS St. Louis crops up in refugee law cases in other jurisdictions, for 
example in The Secretary of State for the Home Department v SK (Sri Lanka) (2012) EWCA 
Civ 16 , 33:"In the 1930s and during the Second World War, the refusal of asylum often led 
to the deaths of asylum seekers. A notorious example was the fate of the German Jews who 
in 1939 sought to escape from Europe on the liner St Louis". 
77 ISDC (Tel Aviv) AA 46427-07-11Martinez v State of Israel  ISDC   (Unofficial English 

Translation) 

78 Atush Majed Mangian v Eilat Municipality ISDC (Beer Sheba) AA 29883-07-11 23-24 
(Unofficial English Translation) 
79 Zanbak v Ministry of Interior ISDC (Tel Aviv) AA 2028/05 Nevo 
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In a footnote, the same Judge was critical of the appellant's legal counsel for 

quoting from a national poet, by way of comparison to the State, who had 

praised Sweden for opening its doors to Danish Jews fleeing the Nazis.  

All four quotations above refer to past persecution of the Jews, three of them 

directly to the Holocaust. Those that refer to the Holocaust draw a link between 

it and the Convention. Three of the four point out to Israel’s contribution to the 

Refugee Convention. Two of the four quotations mention a moral obligation to 

protect refugees because of past persecution of Jews. Although so few in 

number, these references indicate that when the Holocaust is referred to in 

Israeli refugee case law, it is done so as a moral flag waiver to remind the reader 

that Israel contributed to the drafting of the Refugee Convention and that the 

persecution of Jews in the Holocaust should remind one of the importance of the 

refugee regime. 

Only in Adam, which concerns the detention of asylum seekers, is reference 

made by way of analogy to an example from the Holocaust by referring to the 

MS. St Louis where Jewish refugees floated helplessly on the high seas with no 

country being prepared to take them in leading to refoulement and death. 
80Ziegler mentions a ‘counter discourse’ in Israel relating to ‘the predicament of 

asylum-seekers’ being ‘linked to the plight of Jews who had been fleeing 

persecution in the late 1930s yet were not granted entry visas, most infamously 

in the 1938 Evian Conference’. It is difficult to say whether this use can be 

construed as analogy, in this case by way of distinguishing from the specific 

question in the case which related to the detainment of African asylum seekers 

in Israel who did not face refoulement. However, such analogy is absent, so far, 

from judicial discourse. The Court in Adam, once it had referred to the 

Holocaust, did not expand on the Holocaust reference in a more substantive 

manner. It could be argued that the issue of asylum seeker detention does not 

warrant reference to the Holocaust despite its important relevance both to the 

Refugee Convention and to broader human rights law.  

In conclusion, Israeli jurisprudence limits reference to the Holocaust, to that of a 

moral signpost advocating concern for the refugee but not attempting to 

compare the situation to that of the Holocaust refugee. At best there is  a rather 

general reference related to refusal of entry to those fleeing persecution. As 

suggested above, local case law has not yet discussed a refugee related issue 

that warrants a comparison to the Holocaust. Pending cases on voluntary 

                                                           
80 Reuven Ziegler 'No asylum for "infiltrators": the legal predicament of Eritrean and 

Sudanese nationals in Israel' (2015) J.I.A.N.L 172, 189. 
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resettlement to unknown third states in Africa may provide more fertile ground 

for such reference.  

Substantive reference to the Holocaust, although limited, is put to more use in 

other jurisdictions, as examples in the next section will discuss. 

 

 

 

 

 

 

 

 

5.       Case Law - Substantive Reference to the Holocaust 

   Refugee Law cases in English speaking jurisdictions provide limited but 

substantive examples referring to the Holocaust as a comparison in particular 

cases  and on particular issues. These will now be discussed.81 

Islam (A.P.) v. Secretary of State for the Home Department; R v. Immigration 

Appeal Tribunal and Another, Ex Parte Shah (A.P.) 

In Islam, the House of Lords considered the case of two Pakistan women facing 

the risk of being falsely accused of adultery in Pakistan.82Interestingly, two 

judges used different hypothetical examples relating the persecution of Jews in 

Nazi Germany. As will be shown, these analogies have been referred to in several 

other cases, rendering Islam-Shah to be a prime example of substantive use of 

analogy to the Holocaust. 

                                                           
81 Cases were searched for using several search words including "Jews", "Holocaust" and 
"Nazis" this by using several search engines including Refworld (http://www.refworld.org/) 
Westlaw (https// www.west law.com)and Lexis (www.lexisnexis.com). 
82 Islam (A.P.) v. Secretary of State for the Home Department; R v. Immigration Appeal 
Tribunal and Another, Ex Parte Shah (A.P.), Session 1998-1999, United Kingdom: House of 
Lords (Judicial Committee), 25 March 1999, available at: 
http://www.refworld.org/cases,GBR_HL,3dec8abe4.html [accessed 12 March 2017] 



 

31 
 

Lord Hoffman in discussing the question of causation and the 'inability or 

unwillingness of the State' to provide protection, concentrated on the context of 

this causation.  As an example he gave the following: 

"Suppose oneself in Germany in 1935. There is discrimination against Jews in 

general, but not all Jews are persecuted. Those who conform to the 

discriminatory laws, wear yellow stars out of doors and so forth can go about 

their ordinary business. But those who contravene the racial laws are 

persecuted. Are they being persecuted on grounds of race? In my opinion, they 

plainly are. It is therefore a fallacy to say that because not all members of a class 

are being persecuted, it follows that persecution of a few cannot be on grounds 

of membership of that class. Or to come nearer to the facts of the present case, 

suppose that the Nazi government in those early days did not actively organize 

violence against Jews, but pursued a policy of not giving any protection to Jews 

subjected to violence by neighbours. A Jewish shopkeeper is attacked by a gang 

organized by an Aryan competitor who smash his shop, beat him up and 

threaten to do it again if he remains in business. The competitor and his gang are 

motivated by business rivalry and a desire to settle old personal scores, but they 

would not have done what they did unless they knew that the authorities would 

allow them to act with impunity. And the ground upon which they enjoyed 

impunity was that the victim was a Jew. Is he being persecuted on grounds of 

race? Again, in my opinion, he is. An essential element in the persecution, the 

failure of the authorities to provide protection, is based upon race. It is true that 

one answer to the question "Why was he attacked?" would be "because a 

competitor wanted to drive him out of business." But another answer, and in my 

view the right answer in the context of the Convention, would be "he was 

attacked by a competitor who knew that he would receive no protection because 

he was a Jew."83 

In Lord Hoffman's opinion,  like the Jew who is not protected by the State from 

his competitor because of his religious identity, so here the Pakistani women is 

not protected by the authorities because of gender. 

Lord Millet in distinguishing between discrimination and persecution, chose a 

different example from the Holocaust: 

"In the course of argument an illuminating instance was put forward. Suppose, in 

the early years of the Third Reich, Jews in Nazi Germany were required to wear a 

yellow star on pain of being sent to a concentration camp and murdered if they 

did not. Would they have failed to qualify as refugees on the ground  that they 

were not liable to persecution on racial grounds, but because they were defying 

                                                           
83 ibid 18. 
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the law? Of course we know now that they should not have failed to qualify, 

because the law was not merely discriminatory but a necessary part of the 

intended persecution. Jews were required to wear a distinguishing badge in 

order to mark them out for persecution. At the time this would have been a 

matter of evidence; but given the absence of any other rational explanation for 

the law, the virulence of the state-inspired racial propaganda which formed the 

background against which it was enacted, and the wholly disproportionate 

penalty for disobedience, there should have been no difficulty in satisfying the 

requirements of the Convention even in the absence of other evidence of 

persecution (of which there was an abundance). I find the example instructive 

precisely because of the differences between it and the present case rather than 

the similarities. I am accordingly not willing to accept, as a general proposition, 

the submission that those who are persecuted because they refuse to conform 

to discriminatory laws to which, as members a particular social group, they are 

subject, thereby qualify for refugee status. Such persons are discriminated 

against because they are members of the social group in question; but they are 

persecuted because they refuse to conform, not because they are members of 

the social group. Nor am I able to accept the submission that somehow this 

ceases to be the case where the persecution is sanctioned or tolerated by the 

state. As I have said, this goes to a different question, whether the applicant's 

fear of persecution is well founded. It is still necessary to establish that the 

persecution, whether or not sanctioned by the state, is for a Convention reason. 

Of course, the fact that the persecution is sanctioned by the state may make it 

easier to categorize it as persecution on political grounds. In extreme cases, 

where persecution is employed as an instrument of state policy and is actively 

encouraged by the authorities, as in Nazi Germany, the distinction between 

discrimination and persecution may be a distinction without a difference. 

Persecution takes many different forms. Where the authorities perceive a 

particular social group to be hostile, they may persecute its members by openly 

withdrawing their protection and leaving them to the mercy of criminal 

elements. The fact that those who take advantage of the situation to use 

violence against members of the group do so for their own private purposes does 

not matter; the members should be regarded as the victims of official 

persecution by the state. To qualify for refugee status, however, they must still 

prove that the state authorities have withdrawn their protection for a 

Convention reason."84 

Lord Millet, rejected the appeal on the grounds that the women in question had 

not been able to show that they were left unprotected by the State because they 

were women. It would seem that unlike the Jew in his example, in this case the 

                                                           
84 ibid 27-28. 
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relevant law was not part of the intended persecution. His example is thus 

substantively used to distinguish from the case at h and. 

 In Horvath, Lord Berwick interpreted Lord Hoffman's example as illustrating 

causation rather than persecution: 

"As for the case of the Jewish shopkeeper, the question with which Lord 

Hoffmann was dealing was whether the shopkeeper was being persecuted on 

the ground of race, or whether he was being persecuted on the ground that a 

competitor wanted to drive him out of business. This is, as he pointed out, a 

question of causation. The example taken by Lord Hoffmann was intended to 

illustrate the point that questions of causation will often depend on the context 

in which they arise. The example was not, I think, intended to throw any light on 

the meaning of the word "persecution."85 

The Australian High Court referred directly to Lord Hoffman's example by 

arguing that "the requirement that the persecution be by reason of one of the 

Convention grounds may be satisfied by the motivation of either the criminals or 

the state".86 

Lord Hoffman's example has been used to distinguish asylum applications in 

other cases. Referring to the idea that harm and discrimination "may emanate 

from different sources", Lord Brown in Omoruyi in dismissing a Nigerian 

applicant's claim to religious persecution, pointed out that in Islam "the women's 

position under the Convention was comparable to that instanced by Lord 

Hoffman of the Jewish shopkeeper in Nazi Germany at risk of harm by Aryan 

competitors enjoying immunity from punishment under the discriminatory 

regime there in force".87  

Whilst not regarding Islam as a "floodgates case" on gender based claims, Bacon 

and Booth note Lord Hoffman's example and point to the substantive value of 

the majority decision: "More importantly, implications arise for gender-based 

claims from the Law Lords’ discussion of state complicity and its relationship to 

                                                           
85  

Horvath v. Secretary of State for the Home Department, [2000] UKHL 37,  

United Kingdom: House of Lords (Judicial Committee), 6 July 2000,  

available at: http://www.refworld.org/cases,GBR_HL,3ae6b6e04.html [accessed 13 March 2017] 

 

 
86 Minister for immigration and Multicultural Affairs v Khawar (2002) HCA 14 para 30. 
87 Omoruyi v Secretary of State for the Home Department (2001)  Imm. A.r. 175 
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persecution. The majority decision signals a move towards breaking down the 

conceptual barriers created by the public/private dichotomy in the context of 

refugee law. This is achieved by attributing state responsibility for traditionally 

‘private’ harm."88 

 New Zealand's Refugee Status Appeals Authority, referred to Lord Hoffman's 

example, in relation to stateless people: If for “Jew” one substituted “stateless” it 

will be seen in this example, applying the formula Persecution = Serious Harm + 

Failure of State Protection, that there is no Convention reason for the harm 

inflicted by the business competitor, but where the state elects to afford no 

protection to those shopkeepers it identifies as stateless, connection to a 

Convention ground is established.89 

HJ (Iran) v Secretary of State for the Home Department 90 

An even more substantive use of Holocaust analogy was employed by no less 

than four different judges in the Iran case. Concerning gender related cases in 

Iran and Cameroon, the Court drew analogies between the levels that both a 

homosexual threatened by homophobic persecution and a Jew facing Nazi 

persecution would resort to keep their persecuted identities discreet. 

Lord Rodger twice made analogies to the Holocaust Jew:  

"62. Having examined the relevant evidence, the Secretary of State or the 

tribunal may conclude, however, that the applicant would act discreetly partly to 

avoid upsetting his parents, partly to avoid trouble with his friends and 

colleagues, and partly due to a well-founded fear of being persecuted by the 

state authorities. In other words the need to avoid the threat of persecution 

would be a material reason, among a number of complementary reasons, why 

the applicant would act discreetly. Would the existence of these other reasons 

make a crucial difference? In my view it would not. A Jew would not lose the 

protection of the Convention because, in addition to suffering state persecution, 

he might also be subject to casual, social anti-semitism. Similarly, a gay man who 

was not only persecuted by the state, but also made the butt of casual jokes at 

work, would not lose the protection of the Convention. It follows that the 

question can be further refined: is an applicant to be regarded as a refugee for 

                                                           
88 Rachel Bacon and Kate Booth, 'The Intersection of Refugee Law and Gender: Private Harm 
& Public Responsibility Islam; Ex Parte Shah Examined' (2000) UNSW Law Journal, 135. 
89 Refugee Appeal No. 72635/01, 72635/01, New Zealand: Refugee Status Appeals 
Authority, 6 September 2002, available at: 
http://www.refworld.org/cases,NZL_RSAA,402a6ae14.html [accessed 12 March 2017]190 
90  HJ (Iran) v Secretary of State for the Home Department [2010] UKSC 31 
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purposes of the Convention in circumstances where the reality is that, if he were 

returned to his country of nationality, in addition to any other reasons for 

behaving discreetly, he would have to behave discreetly in order to avoid 

persecution because of being gay?91 

"As the Nazi period showed all too clearly, a secular Jew, who rejected every 

tenet of the religion and did not even think of himself as Jewish, was ultimately 

in as much need as any Orthodox rabbi of protection from persecution as a Jew. 

Similarly, an applicant for asylum does not need to show that his homosexuality 

plays a particularly prominent part in his life. All that matters is that he has a 

well-founded fear that he will be persecuted because of that particular 

characteristic which he either cannot change or cannot be required to change." 

Lord Walker, went even further by relating to a given historical fact – the case of 

Anne Frank by observing: 

"96. In the present case Pill LJ referred, at para 10 of his judgment, to what 

counsel had described as the Anne Frank principle. That is of course a reference 

to the Jewish girl who was hidden in an attic in Amsterdam for more than two 

years, but ultimately discovered by the Nazis and sent to a concentration camp, 

where she died. The conditions which she had to endure, confined in an attic 

away from the normal pleasures of childhood and in constant fear of discovery, 

were certainly severe enough to be described as persecution. But in the context 

of a claim to asylum under the Convention this approach may be an unnecessary 

complication, and lead to confusion. The essential question in these cases is 

whether the claimant has a well-founded fear of persecution as a gay man if 

returned to his own country, even if his fear (possibly in conjunction with other 

reasons such as his family’s feelings) would lead him to modify his behavior so as 

to reduce the risk."92 

Lord Collins also referred to the analogy to Anne Frank: 

"106. These principles also answer the “Anne Frank” question which is discussed 

in the case-law and which was the subject of argument on this appeal. In Win v 

Minister for Immigration and Multicultural Affairs [2001] FCA 132, a political 

opinion case, the Minister argued that the Tribunal was only required, under the 

terms of the Convention, to consider whether the applicants would be punished 

for their political opinions; and that since the applicants had claimed to have 

operated clandestinely in the past and gave no indication that they would not do 

so in the future, it was appropriate for the Tribunal merely to ask what the 

prospects were that the authorities would discover their activities in the future. 
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Madgwick J said (at [18]): “… upon the approach suggested by counsel for the 

[Minister], Anne Frank, terrified as a Jew and hiding for her life in Nazi-occupied 

Holland, would not be a refugee: if the Tribunal were satisfied that the possibility 

of her being discovered by the authorities was remote, she would be sent back 

to live in the attic. It is inconceivable that the framers of the Convention ever did 

have, or should be imputed to have had, such a result in contemplation.” 107. In 

this case the Secretary of State argued that had Anne Frank escaped to the 

United Kingdom, and had it been found (improbably, as the Secretary of State 

recognized) that on return to Holland she would successfully avoid detection by 

hiding in the attic, then she would not be at real risk of persecution by the Nazis, 

and the question would be whether permanent enforced confinement in the 

attic would itself amount to persecution. Simply to re-state the Secretary of 

State’s argument shows that it is not possible to characterize it as anything other 

than absurd and unreal. It is plain that it remains the threat to Jews of the 

concentration camp and the gas chamber which constitutes the persecution."93 

Finally, Sir John Dyson observed that : 

"118. Even if it could be imagined that Anne Frank, as an asylum-seeker, would 

not objectively have been at risk of being discovered in the attic, she would 

nevertheless have had a well-founded fear of the threat of serious harm, a fear 

not eliminated by her decision to conceal her identity as a Jew and live in the 

attic."94 

Although on a lesser scale than the above two UK cases, other instances reveal a 

wide spectrum of analogies and examples both real and theoretical to Jews in 

the Holocaust ranging from lack of identification papers, statelessness, 

deprivation of citizenship, the numerical size of persecuted groups, self- 

perception of the persecuted, repatriation, past persecution and the situation a 

country of origin.  This wide spectrum of analogy across the refugee law 

landscape demonstrates the substantive use and value of analogy in general and 

in the Refugee law in particular. 

The numerical size of a persecuted group 

At times examples of the Holocaust in one case refer to a different example 

relating to the Holocaust in another – leading to an unintended example chain 

reaction relating to the same historical event! Thus in one Australian case related 

to the forcible conscription into the Taliban in Afghanistan. The Court opined 

that "history has shown that persecution can, at any particular time, be targeted 

at millions of people. The clearest example, of course, is Nazi Germany's 
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persecution of five to six million Jewish people. Had they been able to escape 

and had the Convention been in force, they would quite clearly have been 

refugees within its terms".95 Similarly, in pointing out that self-identity as a 

member of a particular group was not a 'universal prerequisite', a different 

Australian Court stated by way the example that "many German citizens of 

Jewish ethnicity did not, in the 1930s, identify themselves as "Jews". They 

conceived of themselves as Germans. Yet this did not prevent their being 

members "of a particular social group" and persecuted for that reason."96 This 

case in turn referred to another, where the court stated that "I have referred to 

the way in which a group is seen by others.  In this area, perception is 

important.  A social group may be identified, in a particular case, by the 

perceptions of its persecutors rather than by the reality.  The words "persecuted 

for reasons of" look to their motives and attitudes, and a victim may be 

persecuted for reasons of race or social group, to which they think he belongs, 

even if in truth they are mistaken.  Hitler's ghastly views about race, for instance, 

led to persons being classified as Jewish who had appropriately regarded 

themselves as German; the perception of the authorities was then the important 

reality which determined their fate."97 Similar use by way of example can be 

found in The Secretary of State for the Home Department v SK (Sri Lanka), the 

Court ruled that refugee recognition did not contradict a refusal to grant 

citizenship.98 Lord Burnton, in referring to the fate of German Jews on the liner 

St Louis, maintained that he did not find it surprising that the test for exclusion 

from the Refugee Convention was more stringent than the test for exclusion 

from naturalization.99 The possibility of death or ill-treatment necessitated an 

objective test as opposed to the more subjective test for naturalization. 

 

Manifestly unfounded cases 

A New Zealand case examined whether graded evaluation was apt in "manifestly 

unfounded cases" by stating: "The following illustration is given in the Report. In 

Nazi Germany, Jews were subjected at first to no individual restrictions, but were 

held up to public scorn and ignominy as a group. Later, the legal profession was 

                                                           
95 Applicant m v Minister for Immigration & Multicultural Affairs (2001) FCA, 1412, 67. 
96 A v Minister for Immigration & Ethnic Affairs (1977) HCA 4; 190 CLR 225; 142 ALR. 

97 Ram v The Minister for Immigration and Ethnic Affairs and the Refugee Review Tribunal 

[1995] FCA 433; 130 ALR 314 

98 The Secretary of State for the Home Department v SK (Sri Lanka) [2012] EWCA Civ 16, 
[2012] WL 14681 
99 Paragraph 33 
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closed to them, and gradually the noose was tightened until after November 10, 

1938 Jews were de facto fair prey without legal protection. The Report poses the 

question: At what point would a Jew have qualified for protection had the 

Convention then existed? When would a claim have become well founded?"100 

In Sanchez-Trujillo, the Court referred to the example of Jews in The Holocaust 

as follows: "Although no court has directly addressed this point, we previously 

have strongly indicated that, under the proper circumstances, a claim of 

persecution premised solely upon group membership could be maintained. In 

Hernandez-Ortiz v. INS, 777 F.2d 509 (9th Cir.1985), we noted that a previous 

decision should not be read to suggest…that membership in a persecuted group 

is insufficient in itself to require a finding of eligibility for asylum or an order 

prohibiting deportation. Such a suggestion would squarely contradict history. 

Few could doubt, for example, that any Jew fleeing Nazi Germany in the 1930's 

or 40's would by virtue of his or her religious status alone have established a 

clear probability of persecution."101 

Substantive analogy to German Jews stripped of citizenship as a result of 

discrimination and their theoretical return to Germany was employed in 

Temesgen Haile v. Eric Holder, Jr – this, in comparison to an Ethiopian citizen of 

Eritrean ethnicity.102 

"From the correct premise that a change of citizenship incident to a change in 

national boundaries is not persecution per se, it does not follow that taking away 

a person’s citizenship because of his religion or ethnicity is not persecution. If 

Ethiopia denationalized the petitioner because of his Eritrean ethnicity, it did so 

because of hostility to Eritreans; and the analogy to the Nazi treatment of Jews is 

close enough to suggest that his denationalization was persecution and created a 

presumption that he has a well- founded fear of being persecuted should he be 

returned to Ethiopia." 

"He would then have had to show either that he faced persecution even as a 

returning citizen or that the mistreatment of citizens of Eritrean ethnicity during 

the war had been so outrageous (like the Nazi treatment of the Jews) that a 

                                                           
100 Refugee Appeal No. 1/92 Re SA, New Zealand: Refugee Status Appeals Authority, 30 April 
1992 (http:// refworld.org/docid/3ae6b73d8.html (accessed 2 October 2016). 
101 Sanchez-Trujillo, et al., v. Immigration and Naturalization Service, 801 F.2d 1571, United 
States Court of Appeals for the Ninth Circuit, 15 October 1986, available at: 
http://www.refworld.org/docid/4a3a3af50.html [accessed 5 October 2016] 
102 United States Court of Appeals, Seventh Circuit. Temesgen Woldu HAILE, Petitioner, v. 

Eric H. HOLDER, Jr., Attorney General of the United States, Respondent, (2010) 08-4187 

United States Court of Appeals, Seventh Circuit. 
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compelled return to Ethiopia even with citizenship restored and apologies from 

one’s former persecutors would be a cruelty warranting what is termed 

“humanitarian” asylum." 

Lack of documentation 

The question of the lack of documentation arose in AA v The Secretary of State 

for the Home Department 

"There may be cases where it will be evident that the person concerned would 

be at real risk of persecution or serious harm irrespective of lack of 

documentation. Were Nazi persecution of the Jews occurring today, it would 

clearly subvert the purpose of the Convention to deny refugee status on the 

basis that, regardless of what might happen to appellants on return because they 

are Jewish, they cannot in practice be returned (whether because of 

documentation or mere refusal to admit Jews to Nazi Germany). For this reason, 

we consider that the judgment in HF (Iraq) does not preclude a claim to 

international protection from succeeding, insofar as the asserted risk of harm is 

not (or not solely) based on factors (such as lack of documentation) that 

currently render a person's actual return unfeasible."103 

Past Persecution 

The House of Lords in Adan attempted to tackle the difficult question of past 

persecution as a justification for granting refugee status by referring to what the 

court felt was the intention of the drafters of the Convention: 

 "And there must surely have existed in the authors of the Convention a feeling 

that those displaced from their homelands by the horrors of the Holocaust years, 

who were still unable to return, were particularly deserving of refugee status and 

the protection and security that that would bring. So far as the stateless are 

concerned, moreover, the latter part of article 1A(2) (my clauses 2(a) and 2(b) 

(i)), construed literally, requires of those presently unable to return home 

nothing more (save only that until 1967 they had to show that they were 

displaced as a result of events prior to 1951)."104  

"Unwillingness to avail himself of the protection of that Country"105 

In Svazas, the Court sought to interpret the Convention's drafters intentions by 

referring to the Holocaust: 
                                                           

103   AA v The Secretary of State for the Home Department [2015] UKUT 544 (IAC) para 169 
104 Hassan Adan and Others v. Secretary of State for the Home Department, [1997] 2All ER 
723, CA, United Kingdom: Court of Appeal (England and Wales), 13 February 1997, available 
at: http://www.refworld.org/cases,GBR_CA_CIV,3ae6b70ac.html [accessed 13 March 2017] 
105 1 A (2) of the Convention 
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"It needs to be noted that there is a second limb to the protection test. It applies 

to a person whose fear of persecution for a Convention reason is well-founded 

and who “… owing to such fear, is unwilling to avail himself of the protection of 

[his] country …” In other words, even though the home state may be able to 

provide protection, the fear now justifiably felt by the individual may be such 

that he is unwilling to rely on the state to protect him. The latter, which is barely 

explored in our jurisprudence, is capable of mattering in cases such as the 

present. Whether or not Mr Svazas is “able” to avail himself of the Lithuanian 

state’s protection, such as it is, against police brutality, he may be justifiably 

unwilling to try. The 1951 Convention was drafted less than thirteen years after 

the events of the Kristallnacht, when Brownshirt-led mobs wrecked and looted 

Jewish property in Germany and Austria, and the Nazi authorities claimed to be 

powerless to stop them. The wave of refugees which followed had led to 

controversial restrictions on numbers in several liberal host states. The 

inappropriateness in such a situation of telling a refugee that he must rely on the 

state’s undoubted ability to protect him must have been at the forefront of the 

minds of those who wrote this passage into the Convention."106 

Country of Origin Situation 

Substantive reference to the Holocaust has been made in relation to the extent 

of persecution in a country and to what extent this was "local" or "general"? In 

Balwinger Singh, the court in referring to the situation in India, compared the 

situation there to Nazi Germany: "No reasonable authority armed with the 

relevant information in the 1930s could have failed to conclude that the risk of 

persecution was a general and serious one: it was neither localized nor did it 

affect an insignificant number of the populace". 107 
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107 Balwinger Singh v Secretary of State for the Home Department (2001) EWHC Admin 925 
2001 WL 1476289 
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6.    Conclusion 

This paper has attempted to examine whether and in what context the Holocaust 
is used by way of analogy in refugee case law. Having pointed out the historical 
relationship between the events in the Holocaust and what motivated the 
drafting of the Refugee Convention, reference to the Holocaust in case law was 
to be expected. The interesting question was whether, beyond historical or 
moral reference, case law would reveal what I have termed “substantive 
reference”?  

An initial difficulty was to locate a legal basis for such references beyond perhaps 
the personal life experiences of judges or their world view. Even now I admit to 
an academic uneasiness from a legal analysis standpoint that justifies deciding a 
case on the basis of a comparison to a historical event. Therefore, I sought to 
place the Holocaust reference in terms of obiter dictum, not substantive but 
certainly a legitimate judicial tool. 

After briefly defining the Holocaust, analogy to it and its link to the Refugee 
Convention, the paper dealt with the influence of judges’ personal biographies 
and life experiences when adjudicating refugee law cases. Whilst not the main 
subject of this paper, initial review of the subject suggests a link between what a 
judge has experienced and his outlook when approaching individual cases. This, 
in my opinion, is particularly evident when the use of obiter is made. 

This then led to research, both quantitatively and qualitatively of Israeli refugee 
case law. Initially, given the direct link between the Holocaust experience and 
many Israelis (including Judges as detailed), reference to the Holocaust was to be 
expected. However, its use in refugee law cases was both numerically law and 
substantively virtually non- existent. When, rarely used by judges, the Holocaust 
was used as a moral flag waiver reminding society to provide protection to the 
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refugee. I cannot agree with the idea that a desire to protect Holocaust 
exclusiveness by the Israeli judiciary motivated this low level of reference. It 
could be that refugee cases brought before courts in Israel, which mainly 
concern detention issues are not conducive for use of Holocaust analogy. In 
refugee cases involving issues such as refoulement, refugee practitioners could 
throw down the gauntlet, so to speak for Israeli judges, by advancing substantive 
holocaust analogies. 

Surprisingly, more substantive was found in case law outside of Israel particularly 
in two UK cases which were discussed in detail (Islam and Iran). These two cases 
showed how analogy to the Holocaust can drive the nail home so to speak when 
considering substantive refugee issues. Yes, a comparison could be put forward 
without using the Holocaust as a reference, but the reference has added value 
because of what the Holocaust was as an historical event and how certain 
refugee judges view it.  Other examples on a wide range of refugee issues from a 
variety of jurisdictions were reviewed to show the potential reach of the 
Holocaust as an analogy.  Although not part of this study, research suggests that 
judgments referring to the Holocaust seem to concentrate on the period of the 
1930s when Europe's Jews were starting to flee the Nazis. Substantive analogy to 
the actual genocide of the Jews is seemingly absent.  

I would argue that use of the analogy to the Holocaust in refugee law cases is not 
widespread. But when used substantively it can and does contribute 
substantively to the case at hand. One predicament that is difficult to overcome 
when employing the Holocaust in refugee cases lies in the fact that unlike a case 
at end the end was known. The refugee law judge is not blessed with the same 
benefit of hindsight that those considering the Holocaust is. This possibly makes 
reference to the Holocaust open to a claim of lacking logic – and requires 
discussion.  

Analogy in general in refugee law cases is a useful tool although a specialized 
one, to be used sparingly and with thought. The aim should be to make the point 
rather than to moralize. It will be interesting to see to what extent courts will see 
fit to make substantive use of analogy to historical events that spring to mind 
from more recent times such as the 9/11 attacks on New York when considering 
security issues or even the 2004 Tsunami if and when climate refugees become 
an issue.108  

                                                           
108 Roger Zetter,. ‘Protecting people displaced by climate change: some conceptual 
challenges’ in McAdam, J. (ed.) Climate change and displacement: multidisciplinary 
perspectives. (Oxford: Hart, 2010)  
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Finally, and perhaps most importantly, a refugee judge may do well when 
considering rescues at sea and extraterritorial issues to refer substantively, to 
the tragic pictures of a dead refugee toddler on a Mediterranean shoreline.109 
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