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Last week, Ohio Governor John Kasich outlined his FY 2014-2015 biennial budget proposal, entitled Ohio Jobs Budget 

2.0.  Yesterday afternoon, the actual budget bill, H.B. 59, was presented and made available.   

Our February 4, 2013, SALT Buzz highlighted the overall concepts and impacts of Governor Kasich’s tax reform plan.  

With the actual legislative language now available, the focus of this SALT Buzz is to provide more depth into specific 

aspects of the tax reform proposal.  

As we discussed in our SALT Buzz last week, Governor Kasich proposed the phase-in of a 20% across the board personal 

income tax cut and a half cent reduction in the state sales tax rate.  These cuts are paid for by broadening the sales and 

use tax base to include nearly every service and by creating a new severance tax system.  The stated goal of the plan is 

to “reduce the state income tax in order to improve Ohio’s competitive position relative to other states and to improve 

incentives for work and investment, thus leading to faster economic growth in the future.” 

In addition to the 20% across the board personal income tax cut, Governor Kasich’s plan also calls for reducing income 

taxes on business income generated by small businesses that operate as pass-through entities and sole proprietorships.  

The reduction is achieved by allowing a deduction from federal adjusted gross income equal to 50% of the taxpayer’s 

Ohio small business investor income.  “Ohio small business investor income” is defined to mean the portion of a 

taxpayer’s adjusted gross income that is business income reduced by deductions from business income and apportioned 

or allocated to Ohio, to the extent not otherwise deducted or excluded in computing federal or Ohio adjusted gross 

income for the taxable year. 

The deduction of such income is limited to $375,000 for a single taxpayer or married taxpayers filing a joint return, or is 

limited to $187,500 for a married taxpayer filing a separate return.  Although the deduction was originally characterized 

as a deduction to be taken by the business, the deduction is actually claimed at the individual taxpayer level.  As a result, 

Ohio small business investor income flowing from multiple pass-through entities and sole proprietorship activities would 

qualify for the deduction, thereby enabling the owners of multiple businesses to maximize the deduction available up to 

the $375,000 cap.  Small business owners may not benefit from this deduction to the extent the business’ income is paid 

out as wages to the owner, which is very common for S corporations and limited liability companies. 

The Governor’s proposal to expand the sales and use tax to include many more services than are currently taxed is 

achieved by fundamentally changing how services will be taxed in Ohio.  Under current law and for the past several 
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decades, only specifically enumerated services have been subjected to sales and use tax—all other services were 

automatically exempt. 

The current legislative language amends the definition of “sale” and “selling” to include all transactions by which a 

service is or is to be provided.  Thus, any transaction defined as a “service” would be subject to sales and use tax unless 

specifically excluded.  The term “service” is defined to mean an act performed for another person for a fee, retainer, 

commission, or other consideration, including any fee or other amount charged for access to a physical fitness facility or 

recreation and sports club.  Only those services that are expressly excluded from the definition of “service” are not 

subject to the tax. The following services are excluded: 

 

Services Excluded from Sales and Use Tax 

Medical and health care services Education services and tutoring services 

Real property construction services Lease of certain residential real property 

Obtaining insurance Adult and child day care services 

Social assistance services Services used directly in producing tangible 
personal property by mining 

Residential trash pick-up and disposal Services rendered by employees to employers 

Funeral services  

 

Note that, in deleting the current select services that were subject to tax, the proposed legislation also deletes certain 

exemptions for transactions between members of affiliated groups that currently exist (e.g., the intercompany exception 

for electronic information services).  See the discussion below regarding services provided to related parties. 

The bill provides an exclusion from tax for the lease of residential real property if the real property is leased for a period 

of thirty days or more and the real property serves as the person’s primary residence.  The fact that this exclusion is 

enumerated raises a question as to whether the drafters believe that the lease of commercial real property and the 

short term lease of residential property would be subject to sales and use tax as a service.  While we do not believe the 

current bill language would support the treatment of real property rents as taxable, it could have been a drafting error. 

Although not presented in Governor Kasich’s proposal last week, the language of H.B. 59 would subject to sales and use 

tax all transactions by which intangible property is or is to be transferred and transactions by which a license to use 

intangible property is or is to be granted.  While the proposal calls for taxation of intangible property, the bill provides 

no guidance on how such transactions are to be sitused in or out of Ohio.
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Another new subject of sales and use tax would be all transactions by which a specified digital product is provided for 

permanent use or less than permanent use, regardless of whether continued payment is required.  “Specified digital 

product” means an electronically transferred digital audiovisual work, digital audio work, or digital book. 

Among the myriad of issues that will arise regarding this expansion of the sales and use tax is how services will be 

sitused for purposes of determining whether they are subject to tax by Ohio.  Although H.B. 59 adds virtually all services 

as taxable sales, the bill does not meaningfully amend the current situsing statute, R.C. 5739.033.  The language of the 

situsing statute regarding the sourcing of sales of services is generic; it is not focused on the specific taxable services.  As 

a result, even with respect to those services that are taxed under current law, the proper situsing of those services is 

unclear, at best.

R.C. 5739.033(C) contains the situsing provisions for most services, using a cascading model for determining where 

services will be deemed to have occurred.   

 The basic situsing provision concludes that if the consumer receives the service at the service provider’s place of 
business, the sale of the service is sitused to that place of business.   

 If the service is not received at the provider’s place of business, the statute situses the sale to the location that is 
known by the service provider as the place where the consumer receives the service.   

 If neither of these provisions apply, the statute situses the sale to the address of the consumer, if known, and, if not, 
then to the address from which the service was provided. 

 

The statute defines “receive” as “making first use of a service.”  Where a person “uses a service” can certainly be subject 

to various interpretations, particularly with respect to professional services or services involving computers, computer 

software, the internet, and other technology-based services.  In many instances, it could be difficult for a vendor or a 

business that uses a purchased service at multiple locations in various states to determine where the service was first 

used.  And the first use of many services can certainly be manipulated to source the transaction outside Ohio, thereby 

reducing Ohio tax liability. 

H.B. 95 provides no exemption for transactions among members of an affiliated group.  Even current law provides an 

exclusion from sales and use tax for some services that are provided among members of affiliated groups, including 

automatic data processing services, electronic information services, and employment services.  Because no affiliated 

group exemption is provided in the bill, the sales and use tax would apply to the provision of headquarter and related 

administrative services among commonly-owned entities or corporate groups. 
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The bill provides that a person who makes sales services is the consumer of any tangible personal property or service 

used in performing the service. However, the language provides that the purchase of that property or service is not 

subject to the resale exception.  This language could be read to mean that one cannot resell a service even though a 

resale exception is provided.  This would be very problematic for many taxpayers.

In addition to adding services to the tax base, H.B. 59 also adds new provisions that apply solely to insurance companies.   

The proposal provides that an insurance company is deemed the consumer of all services purchased for use in 

connection with the performance of an insurance contract.  While this language is unclear, it could be read as making 

the insurance company directly liable for sales and use tax on any repair services to damaged property made pursuant 

to an insurance contract.  However, because no parallel provision exists with regard to tangible personal property 

purchased for use in connection with the performance of an insurance contract, an insurance company would not be 

directly liable for sales and use tax if it merely replaced the damaged property rather than repaired the damaged 

property.   

The only substantial commercial activity tax changes that are proposed relate to electronic filing and assessments.  The 

bill would require electronic filing by both annual and quarterly taxpayers.  The proposal would also permit the tax 

commissioner to assess any member of a consolidated elected taxpayer or a combined group for liability of the entire 

group. 

Ohio’s current severance tax structure is a tax of $0.20 per barrel of oil and $0.03 per million cubic feet (MCF) for natural 

gas. The current severance tax is not price driven and the tax arguably does not apply to natural gas liquids. The 

proposed severance tax, however, would be price driven and would result in a severance tax increase for high-volume 

horizontal wells operating, for example, in Ohio’s Utica shale formation.  

The tax structure for conventional wells would be mostly unchanged, with an exemption for small-volume gas wells that 

would exempt almost 45,000 currently taxable conventional gas wells according to the Administration's estimates. For 

horizontal wells, the severance tax rates would be 1% for natural gas, and 4% for oil, natural gas liquids, and condensate. 

For a year phase-in period, a lower tax rate of 1.5% would apply in order to allow producers to recover certain capital 

costs associated with drilling the wells. 
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Current law provides that the Tax Commissioner shall order a reappraisal of real property once in every six-year period.  

Last year’s H.B. 508 included an uncodified law provision that authorized the Tax Commissioner to extend the 

revaluation of real property required in any county by not more than one year for purposes of equalizing and 

regionalizing real property cycles.  H.B. 59 would permit the Tax Commissioner to extend or shorten the six-year period 

for similar purposes up through the 2023 tax year.  The purpose of this provision is unclear at this time, but it could raise 

some concerns under the Uniformity Clause of the Ohio Constitution. 

The proposed law establishes a small claims division of the Board of Tax Appeals, adopting the concepts contained in 

H.B. 46, which was recently introduced and sponsored by House Finance and Appropriations Committee Chairman Ron 

Amstutz.  The language provides that the appellant must request small claims jurisdiction and such request must be 

agreed to in writing by all parties.  A small claim exists when the amount in controversy does not exceed $10,000 

(exclusive of penalties and interest) or the matter involves residential real property.  The Board is permitted to change 

the dollar threshold by rule. 

H.B. 95’s tax language raises many opportunities and issues for Ohio taxpayers, including the potential of either 

increasing or decreasing the cost of having business operations in Ohio.  Every business and industry should weigh the 

benefits and costs of the new plan.   ZHF is uniquely positioned to assist you in evaluating Governor Kasich’s proposal 

and guiding you through the legislative process.  If you have any questions about Governor Kasich’s tax reform proposal 

and how it may impact you or your business, feel free to contact any member of our team. 
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