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Ohio Senate Passes Budget 
Proposal -  

Conference Committee Next 
 

More Small Business Income Tax Cuts Added, with Few 
Corresponding Tax Increases 

 

Today, the Ohio Senate, led by President Keith Faber, passed its version of the biennial budget bill, 
Amended Substitute House Bill 64 ("the Senate Proposal").  The Senate Proposal was enacted by a vote 
of 23 to 10.  The House is expected to vote for non-concurrence later today.  As a result, a Conference 
Committee will have to hatch out a compromise between House and Senate budget proposals and send 
the final bill to Governor John Kasich for his signature and possible line item vetoes no later than June 
30, 2015. 

The Senate Proposal retains the House's across the board personal income tax cuts, but also calls for 
lower income taxes on small businesses and lower spending.  Although the Senate Proposal includes a 
$0.40 per pack increase in the tax on tobacco to help pay for such cuts and some limited sales tax base 
changes, the Senate Proposal does not include the sweeping sales tax and commercial activity tax 
increases proposed by the Kasich Administration in February. 

Background 

In mid-February, Governor John Kasich unveiled his Blueprint for a New Ohio. The Governor's proposal 
included major tax law changes which decreased taxes for some by approximately $5.7 billion and 
increased taxes for others by approximately $5.2 billion, for a net tax cut of about $500 million.  The 
Governor's tax proposal would have reduced the income tax burden of individuals and small business 
owners, while increasing the tax burden of all other businesses, especially C corporations.   

In April, the Ohio House of Representatives passed a revised budget plan and sent it to the Senate for 
consideration.  The House version of the budget scrapped the Kasich Administration's proposed tax 
increases on business, but still provided for across the board personal income tax cuts, enhanced tax 
cuts for small businesses, and phased out of some personal income tax credits and deductions for higher 
income individuals.   
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The Senate's Initial Budget Bill Proposal 

Personal Income Tax:  The Senate Proposal includes the House's 6.3% across-the-board cut in personal 
income tax rates, which would lower the top rate from 5.333% to 4.997%.  Governor Kasich has been 
pushing hard for a top rate below 5% since he took office.  The tax rate cut would be effective for 
taxable years beginning in 2015 (i.e., retroactive back to January 1st of this year).   

While the House plan included a permanent 75% Small Business Income Deduction, the Senate Proposal 
increases the permanent Small Business Income Deduction percentage to 100%.  As a result, individual 
owners of pass-through entities could deduct 100% of up to $250,000 of small business income earned 
in Ohio.  In addition, the Senate Proposal provides for a flat 3% personal income tax rate on such 
amounts over $250,000. 

The Senate Proposal eliminates the House's effort to "means test" the social security and railroad 
retirement benefits deduction, but retained the means testing of the following: 

• $50 Credit for those that are 65 years of age and older 
• Lump Sum Distribution Credit  
• Retirement Income Credit 

The Senate is also proposing the following personal income tax changes: 

• Extension of the income tax deduction for active duty military personnel pay to include persons 
serving in the Commissioned Corps of the National Oceanic and Atmospheric  Administration 
(NOAA) and the Commissioned Corps of the Public Health Service (PHS). 

• Restoration of the political contribution income tax credit, which was eliminated by the House. 

• Creation of a new income tax refund check-off for wishes for sick children. 

Business Tax Increases:  The Senate agreed with the House and did not include most of the Kasich 
Administration's proposed business tax increases.  The one exception is an increase of the taxes 
imposed on cigarettes and other tobacco products (see our SALT Buzz dated February 13, 2015 for more 
details on the Kasich Administration tax plan).   

For example, all of the following proposed tax increases have been eliminated by both the House and 
the Senate: 

∅ The 23% commercial activity tax (CAT) rate increase. 
∅ The 8.7% state sales and use tax rate increase. 
∅ The expansion of the sales and use tax to services primarily purchased by businesses and some 

individuals. 
∅ The increased severance tax on oil and gas. 
∅ The new tax on vapor products. 
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Sales and Use Tax Changes:  The Senate Proposal includes many changes to Ohio's sales and use tax, as 
well as a new tax on hotel intermediary services.  The changes include the following: 

• Hotel Intermediary Services:  The sale of hotel intermediary services would now be subject to 
sales and use tax.  The provision deems that any person who provides hotel intermediary 
services for Ohio lodging has substantial nexus with Ohio and must collect and remit use tax on 
its services.  A person is deemed to be providing such services if the person, other than a hotel 
itself, arranges for the sale or use of lodging at hotels, such as an Internet travel booking 
services and travel agents.   

Also, hotel lodging taxes levied by political subdivisions, convention facilities authorities, and 
lake facilities authorities will now apply to the sale of hotels conducted by hotel intermediaries.  
These taxes will be imposed on the total price paid by the consumer for the hotel lodging as 
advertised by hotel intermediary service. 

• Sales Tax Exemptions:  The Senate Proposal includes several new sales and use tax exemptions, 
including the following: 

• Forklifts used primarily to move completed manufactured products from the manufacturing 
facility to the point at which those products will be shipped from that facility. 

• Forklifts purchased by logistics businesses primarily engaged in transporting products 
outside Ohio with the business' own vehicles. 

• The rental of a vehicle provided to someone whose motor vehicle is undergoing repair or 
maintenance, if the cost for the rental is reimbursed by the manufacturer, warrantor, or 
other provider of a maintenance or service contract, or agreement with respect to the 
vehicle being repaired or maintained.  The provision requires refunds of tax be issued for 
past payments on these types of rentals. 

• Sanitization services provided to a meat processing operation that are necessary to comply 
with U.S. Department of Agriculture rules and regulations adopted pursuant to 21 U.S.C. 
608. 

• Remote Sellers:  Various provisions are added that are designed to impose sales and use tax 
collection responsibilities on remote sellers, similar to other state's click-through nexus 
standards.  Compared to current law, delays the transfer of seller use tax collections to the 
Income Tax Reduction Fund until after Congress authorizes that remote sellers with no 
substantial nexus in Ohio must collect and remit such use tax. 
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Business Activity Tax Changes:  The Senate Proposal includes a variety of changes to the Commercial 
Activity Tax (CAT), Petroleum Activity Tax (PAT), and Financial Institutions Tax (FIT), including the 
following: 

• A Commercial Activity Tax exclusion for certain beauty and health care product supply chain 
receipts generated from operations located in either Clermont, Delaware, Greene, Licking, 
Medina or Portage counties.  This new exclusion is deemed clarifying by the Senate and, 
therefore, applies back to July 1, 2005, the date the CAT first became effective.  (This provision 
shows that some beauty products can truly turn back time.) 

• Clarification that production credit associations ("PCAs") and agricultural credit associations 
("ACAs") are subject to the CAT rather than the Financial Institutions Tax (FIT). 

• Changes the base upon which the Petroleum Activity Tax (PAT) is imposed in the case of 
propane or LPG by using the average market price of propane, rather than the average market 
price of diesel. 

• Reduces the PAT rate from 65 mills to 26 mills for gross receipts received from the sale of dyed 
diesel fuel when the end user of the fuel is a railroad company.  A corresponding CAT exclusion 
was also added for purchases of dyed fuel by railroads directly from a fuel supplies.  The 
exclusion is intended to account for the difference between the PAT payable on dyed diesel fuel 
and CAT that would have been owed on account of the fuel if the CAT applied to gross receipts 
from fuel sales.  It seems unclear whether the latter provision was meant to replace the former, 
because they seem to result in a redundant reduction of taxes. 

Tobacco Taxes:  The Senate Proposal includes an increase in the Tobacco Excise Tax imposed on 
cigarettes and other tobacco products.  For cigarettes, the tax rate is increased from $1.25 per pack to 
$1.65 per pack, a 40 cent per pack increase.  The tax on other tobacco products is also increased, from 
17% to 22.5%.  After this increase, a cap is established for premium cigars, preventing the total tax from 
exceeding fifty cents per premium cigar.  An earlier proposal to increase the "little cigars" use tax from 
37% to 49% was eliminated in the final Senate Proposal.   

The Kasich Administration's proposed new tax on Vapor Products has not been adopted by either the 
Senate or the House.   

The Senate Proposal allocates $8 million of this new revenue for smoking cessation programs and 
requires the Tax Commissioner to provide quarterly reports to the General Assembly regarding the 
Department of Taxation's cigarette and other tobacco tax enforcement efforts. 
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Tangible Personal Property Tax for the Electric Industry 

Under current law, the tangible personal property of electricity generators is assessed at 24% of true 
value.  Tangible personal property for electric transmission and distribution is assessed at 85% of true 
value. 

The Senate Proposal eliminates the tangible personal property tax for electric company on electricity 
generating equipment and other tangible personal property not used for transmission and distribution 
of electricity ("generation equipment").  It also requires that the 85% assessment rate applied to 
transmission and distribution be increased by the percentage necessary to raise the amount of taxes 
that would have been collected with respect to generation equipment.  This calculation is to be done 
annually by the Tax Commissioner.  The revenue from this increased assessment rate is earmarked to 
reimburse local governments for the loss of the tax on generation equipment.  Finally, electric 
companies are authorized to increase their rates to recover the increased tax on transmission and 
distribution property. 

Other proposed changes by the Senate include: 

• A prescribed method of estimating the real property true value of golf courses that have not 
been the subject of a recent arm's length sale, and the designation of certain cart paths and 
other structures as business fixtures (i.e., as tangible personal property, not taxable real 
property). 

• Clarification that the Tax Commissioner's rules are subject to periodic, five-year review. 

• The Senate also maintained the House's language that requires all new water-works company 
tangible personal property first subject to taxation in tax year 2015 or thereafter to be assessed 
at 25% rather than 88% of its capitalized costs less depreciation allowances. 

• The Ohio Department of Taxation's budget was specifically reduced by 2% in the Senate's 
Omnibus Amendment to the bill, an annual reduction of nearly $1.4 million.  Some of this cut is 
offset by giving the Department an additional $250,000 per year, to be used exclusively for 
cigarette and other tobacco product tax enforcement.  

• Creates a special program for certain municipalities to fund grants, tax reductions, and other 
financial assistance to the user of wind-generated electricity.  The program only applies to 
municipalities having at least 7 million kilowatt-hours of wind-generated electricity generated 
inside the municipality. 

• Makes changes to the New Markets Tax Credit program, including allowing foreign insurance 
companies to claim the credits against the retaliatory tax, requires approval of the Director of 
Development Services, limits the program to low-income businesses located in Ohio, and 
authorizes owners of pass-through entities to allocate the credits among themselves. 
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Job Creation and Job Retention Tax Credit Adjustments 

Ohio often makes financial commitments to businesses through the use of Job Creation and Job 
Retention Tax Credits.  These commitments help businesses finance new investments and job 
creation/retention over several years.  Because past job creation and job retention tax credits have been 
measured by state tax withholding, across-the-board personal income tax cuts correspondingly decrease 
the value of the these credits.   

The Senate Proposal retains, but modifies, House language that provides for a tax credit adjustment 
factor to be applied to pre-2014 JCTC and JRTC agreements.  As a result, the value of these tax credit 
commitments can be realized by the companies even if personal income tax rates further decrease.  To 
qualify to use the adjustment factor in any given year, the taxpayer must be in 100% compliance with 
the job creation/retention requirements of the underlying agreement.  The tax credit adjustment factor 
will be established by the Tax Credit Authority and will take into account all tax cuts enacted since 2013, 
as well as any future tax rate changes (up or down). 

For agreements entered into after 2013, the Senate and House generally retained the Kasich 
Administration's language.  However, the Senate tweaked the language so that employee payroll will 
based on the amount of compensation paid and used in computing the employer's withholding 
requirements, and will also include retirement and other benefits and compensation paid to 
nonresident employees not exempt from Ohio income tax under a reciprocity agreement. 

Ohio 2020 Tax Policy Study Commission Retained 

The Ohio 2020 Tax Policy Study Commission was proposed by the House to review the state's tax 
structure and policies and to make recommendations to the General Assembly on how to maximize 
Ohio's competitiveness by the year 2020.  The Senate also added two additional study topics:  1.) ways 
to transition Ohio's personal income tax rate to a 3.5% or 3.75% flat rate by tax year 2018;  and 2.) how 
to reform Ohio's Severance Tax in a way that maximizes competitiveness and enhances the general 
welfare of Ohio.  This bi-partisan committee would be comprised of three legislators from each branch 
of the General Assembly and would be co-chaired by each house's Ways and Means Committee chair.  
The Study Commission is required to publish its findings regarding Severance Tax by October 1, 2015 
and is required to publish its other findings and recommendations by October 1, 2017.  

Municipal Tax 

The Senate Proposal retained most of the technical corrections related to last year's municipal income 
tax uniformity law that were added by the House.  These changes include the following: 

• Allows the two municipalities that use Ohio Adjusted Gross Income as the base of their income 
taxes to allow deviations from that base and to request that the resident's Ohio 1040 form be 
included with the municipal tax return (i.e., the village of Indian Hills and city of Wyoming). 
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• Makes consistent with federal, state and current municipal law the tax return due date for 

entities with a fiscal year-end other than a calendar year end. 
 

• Specifies that taxpayers that do not request an automatic federal extension may request an 
automatic municipal tax return extension.  This extension does not extend the due date for 
remitting tax. 
 

• Requires municipal corporations to publish a summary of the taxpayers' bill of rights and 
responsibilities online, as well as publish its municipal tax ordinances and regulations.  This 
language was inadvertently deleted in Am. Sub. H.B. 5.  
 

However, the Senate reinstated a provision which eliminated the personal liability of tax administrators 
for violations of taxpayer rights regarding municipal income tax. 
 
The Senate also added some additional technical corrections, including the following: 

• Clarifies that any losses that cannot be used due to the 50% net operating loss limitation may be 
carried forward to the next tax year, including years in which the 50% limitation will again apply. 

• Allows a publicly traded partnership to elect to be taxed as a C corporation for municipal income 
tax purposes. 

• Clarifies the law's treatment of foreign sourced income which is subject to municipal income tax. 

• Provides that taxpayers may file an affidavit with a municipal tax administrator to certify the 
taxpayer is no longer required to file tax returns in the municipality. 

Tax Incentive Financing Arrangements 

The House included a proposal to allow township trustees of a township of over 15,000 to extend a tax 
incentive financing agreement that was in place before 1995 for an additional 15 years.  The Senate has 
not included this program in its proposal. 

Hope for a Smile Program  

The House version of the budget bill included the Hope for a Smile Program, which had the primary 
objective of improving the oral health of school-age children, which the statutory language "declares to 
be one of the most unmet health care needs of this state."  One aspect of the proposed program was a 
new personal income tax deduction for dentists and dental hygienists who provide services free of 
charge under the program.  The deduction equals the fair market value of those services.  The Senate 
did not include this program in its budget proposal. 
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Historic Rehabilitation Tax Credit  

The Governor proposed flat funding of the Rehabilitation Tax Credit program.  The House version 
allowed a holder of certain Rehabilitation Tax Credit certificates to claim a credit against the Commercial 
Activity Tax ("CAT").  The House also allowed such credit to be claimed against the CAT for tax periods 
ending on or before June 30, 2017 only if the taxpayer is unable to claim the credit under any some 
other tax, such as the Financial Institutions Tax, the Dealer in Intangibles Tax, the Corporation Franchise 
Tax, one of the Premium Taxes, or the Personal Income Tax.    

The Senate's substitute bill had initially terminated the Rehabilitation Tax Credit program and replaced it 
with a grant program to be funded after June 30, 2017.  This proposal drew significant consternation by 
many various groups.  Therefore, in its Omnibus Amendment, the Senate restored the Rehabilitation Tax 
Credit to the House version, but also provided that a study be conducted by the Department of 
Development Services to identify ways to convert the credit to a grant program.  The report is due by 
December 31, 2015.   

New Tax Amnesty Program Proposed 

The Senate provides for another tax amnesty program, which would be the fourth such program this 
century.  The tax amnesty would run from January 1, 2016 through February 15, 2016 and apply to 
delinquent state taxes, personal property taxes, county and transit authority sales taxes, and school 
district income taxes that were due and payable on May 1, 2015.  The taxpayer could avoid all penalties 
and one-half of any interest if payment of the delinquent taxes and the remaining interest were paid by 
February 15, 2016.   

Tax Expenditure Review Committee Added 

The Senate Proposal provides for the creation of a Tax Expenditure Review Committee.  For this 
purpose, a “tax expenditure” is broadly defined to mean any tax provision in the Revised Code that 
exempts, either in whole or in part, certain persons, income, goods, services, or property from the effect 
of taxes established in the Revised Code, including, but not limited to, tax deductions, exemptions, 
deferrals, exclusions, allowances, credits, reimbursements, and preferential tax rates. 

The Committee is required to review half of all tax expenditures in even numbered years and the other 
half in odd numbered years.  The Tax Commissioner is required to provide the Committee a report 
containing various information for each tax expenditure, including the tax expenditure’s purpose, how it 
promotes economic growth and development, an estimate of forgone revenue, and an opinion as to 
whether the tax expenditure should be repealed.  The Legislative Service Commission is also required to 
provide the Committee a similar report.  Before November 1st of each year, the Committee must submit 
its own report appraising the tax expenditure to the Governor and General Assembly.   
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The members of the committee will include two Senator and two House members, one from different 
political parties; a person appointed by the Governor; the Tax Commissioner and the Director of the 
Office of Budget and Management. 

The provisions also requires that any future act which creates a tax expenditure must specify the 
purpose of the tax expenditure, what class of taxpayers will benefit from the expenditure, whether the 
tax expenditure will be reviewed in even or odd numbered years, and the methods to be used to 
appraise the tax expenditure’s effectiveness in serving its purposes. 

Next Steps 

The Conference Committee is expected to begin its work reconciling the proposals tomorrow, Friday, 
June 19, 2015.  It should take at least a week for the two houses to hammer out their differences.  As a 
general rule, the Governor must sign the budget into law by June 30th. 

If you would like to discuss the budget bill tax provisions, please contact any of our professionals.  
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(non-attorney professional) 
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(614) 349-4814 
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(non-attorney professional) 

(614) 349-4818 
btomlinson@zhftaxlaw.com 
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(non-attorney professional) 

(614) 349-4819 
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(non-attorney professional) 
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(non-attorney professional) 
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