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Cleveland's Method of Taxing 
Professional Athletes 

Unconstitutional 
 

On Draft Day, the Supreme Court of Ohio Rules in Favor of 
Two Former NFL Players 

 
In two separate unanimous 7 to 0 opinions issued today (the first day of the National Football League 
("NFL") draft), the Supreme Court of Ohio ruled that the method by which the City of Cleveland 
computes the portion of a professional athlete’s income that the city subjects to its income tax is 
unconstitutional, and that a professional athlete must be present in the City of Cleveland to be subject 
to the city’s income tax. 

Background on State and Municipal Taxation of Professional Athletes 

Many states, including Ohio, tax professional athletes based upon the number of days that the athlete 
performed services in its jurisdiction compared to total number of days that the athlete performed 
services everywhere.  Typically, a day in which a professional athlete performs services to their 
employer is known as a "duty day."  By using duty days as the basis of calculating the amount of income 
earned in a jurisdiction and subject to tax in that jurisdiction, a state or municipality takes into 
consideration the total number of days that an individual is required to perform services to their 
employer throughout the year.  Specifically, NFL players are required to perform services from the 
beginning of the pre-season through the end of the post season, which can include mandatory mini-
camps, official preseason training camp, meetings, practice sessions, and all pre-season, regular season, 
and post-season games.   

Cleveland's Method of Taxing Professional Athletes 

Under Cleveland's Rules and Regulations, CCA Article 8:02(E)(6), the City adopted a games-played 
method to compute the portion of a professional athlete’s income. Under this method, the athlete’s 
income subject to tax by the city was calculated based on the ratio of games played in Cleveland to the 
total games played everywhere.  As the Supreme Court noted in its decision, Cleveland is the only city 
that uses a games-played method.  Other taxing jurisdictions use a duty-days method, in which a 
professional athlete’s income subject to tax is calculated based on the ratio of duty days in the 
jurisdiction over duty days everywhere.  

The Challenge to the Games-Played Method 

Hunter Hillenmeyer played for the Chicago Bears.  During the 2004, 2005, and 2006 NFL seasons, the 
Chicago Bears played one game each season in Cleveland and spent parts of two days in the city to play 
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in those games.  During these years, the Chicago Bears withheld City of Cleveland tax from Mr. 
Hillenmeyer's wages based upon the number of games played in Cleveland versus the number of games 
played everywhere.  In 2007, Mr. Hillenmeyer filed refund claims for tax years 2004, 2005, and 2006, 
requesting a refund of tax paid, based on the argument that the use of a games-played method rather 
than a duty-days method violated the city ordinance, state law, and several provisions of the U.S. 
Constitution.  Mr. Hillenmeyer's primary contention was that Cleveland's games-played method resulted 
in the city taxing income earned by Mr. Hillenmeyer for services that he performed outside of the city.  
The City denied the refund claim and both the local board of review and the Ohio Board of Tax Appeals 
affirmed the city’s denial.  Mr. Hillenmeyer appealed to the Supreme Court of Ohio.   

In a unanimous opinion, the Supreme Court of Ohio agreed with Mr. Hillenmeyer.  The Due Process 
Clause of the U.S. Constitution does not allow a state to deprive any person of life, liberty, or property, 
without the due process of law.  The Court held that "Cleveland's games-played method imposes an 
extraterritorial tax in violation of due process, because it foreseeably imposes Cleveland income tax on 
compensation earned while Hillenmeyer was working outside of Cleveland."  The Court also agreed that 
"the duty-days method properly includes as taxable income only that compensation earned in Cleveland 
by accounting for all the work for which an NFL player such as Hillenmeyer is paid, rather than merely 
the football games he plays in each year."  Because Mr. Hillenmeyer performed services for his employer 
throughout the pre-season, regular season, and post-season, not just on game days, he is entitled to a 
refund based upon the fact that he only spent two days a year performing services in Cleveland. 

The Injured Player Challenge  

Jeffrey Saturday played for the Indianapolis Colts.  During the 2008 NFL season, the Colts played one 
game against the Cleveland Browns in Cleveland.  Mr. Saturday was injured at the time the Colts played 
the Browns and did not travel with the team to Cleveland.  Instead, he spent the day engaging in 
physical rehabilitation activities in Indianapolis.  However, the Indianapolis Colts withheld City of 
Cleveland tax from Mr. Saturday's wages and remitted the tax to Cleveland.  Mr. Saturday filed a refund 
claim with the City of Cleveland arguing that he was not subject to tax as a nonresident because he had 
not traveled with the team to Cleveland and had not set foot in Cleveland or Ohio for that matter during 
the tax year.  The City argued that although Mr. Saturday was excused from playing the game in 
Cleveland because of injury, the Cleveland Rules and Regulations allowed that game to be included in 
the calculation of the amount of Mr. Saturday’s income subject to tax in Cleveland because the income 
was "attributable" to Cleveland because his team played a game in Cleveland.  The Court held that this 
reading of the Rules and Regulations was untenable in that Mr. Saturday never performed any services 
for the team in Cleveland.  

The Supreme Court stated that "Cleveland's interpretation violates the implied condition of all statutes 
relating to taxation that they have no extraterritorial effect.”  Because Mr. Saturday performed no 
services in Cleveland, Cleveland’s attempt to tax a portion of his income would exceed its taxing 
jurisdiction, which is confined to income earned for services performed in the city.  Therefore, Mr. 
Saturday is entitled to a refund of all taxes paid to Cleveland. 
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 ZHF Observations 

The holding that the City of Cleveland may only subject nonresident professional athletes to income tax 
on the basis of duty days and not games played, professional athletes have a refund claim opportunity 
for previous years.  In addition, individuals that are drafted in tonight's NFL draft and other professional 
athletes that play this year in Cleveland will now keep a little more of their pay.   

Richard C. Farrin served as Ohio counsel on behalf of Mr. Hillenmeyer and Mr. Saturday, alongside 
Stephen W. Kidder and Ryan P. McManus of Hemenway & Barnes, L.L.P.  Tom Zaino filed an amicus brief 
on behalf of the National Football League Players Association, Major League Baseball Players 
Association, National Hockey League Players Association, and the National Basketball League Players 
Association.  If you would like to discuss the impact of these decisions, please contact Rich Farrin, Tom 
Zaino, or one of our other Zaino Hall & Farrin professionals.  
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