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Introduction
 
This SALT Buzz will be tracking the states’ efforts to create a sales tax nexus stan-
dard that does not require a physical presence, which contradicts the U.S. Supreme 
Court’s decision in Quill Corporation v. North Dakota, 504 U.S. 298 (May 7, 1992). 
The number of states enacting remote seller laws is growing rapidly, and the old 
adage “there is strength in numbers” may prove true if they are able to force the Su-
preme Court to revisit its decision in Quill. Until that happens, we can expect states 
will continue to pass laws designed to force internet retailers and other remote sell-
ers into “voluntary” compliance.

September 20, 2017

South Dakota Update

The South Dakota Supreme Court ruled against the State of South Dakota on Au-
gust 13, 2017 in South Dakota v. Wayfair, thereby affirming the state Circuit Court’s 
decision and upholding the physical presence requirement set forth by Quill Corp. 
v. North Dakota, 504 U.S. 298 (1992). This result was expected and was critical to 
the state’s grand plan for a review of Quill by the U.S. Supreme Court. The state is 
expected to appeal this decision to the U.S. Supreme Court next month in hopes the 
Court will hear the case and revisit the 1992 holding that a seller must have in-state 
physical presence to enforce sales tax collection.
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This milestone marks an important step in the fight against Quill and sets the stage 
for the U.S. Supreme Court to revisit the physical-presence standard that has been 
precedent in state nexus cases for 25 years.

Massachusetts

Massachusetts wasted no time proposing a new regulation that mirrors rescinded 
Directive 17-1 (discussed in the May 17 Buzz, below). The regulation is expected to be 
published in the Massachusetts Register two days from now on September 22, 2017, 
at which point it will be made official and have the force and effect of law. Regulation 
830 CMR 64H.1.7: Vendors Making Internet Sales (Regulation), provides official guid-
ance to sellers with no brick-and-mortar presence in the state, but who make sales 
into the state via the Internet. The Regulation discusses activities and thresholds that 
could require internet sellers to collect Massachusetts sales tax.

Massachusetts’ new regulation distinguishes modern-day internet vendors from 
mail-order catalogue company Quill Corp., from Quill, by asserting that internet ven-
dors “invariably” have physical presence in the state by means of in-state software 
or data (“apps” and “cookies”), use of in-state content distribution networks (CDN), or 
by selling goods through online marketplaces. The state maintains that internet ven-
dors are using these items, services, and relationships for the purpose of facilitating 
and enhancing in-state sales and market presence, and that they satisfy the require-
ment of in-state physical presence required by Quill.

Effective September 22, 2017, internet vendors that have contact with the state 
through one of the channels discussed above must register to collect and remit 
Massachusetts sales or use tax provided they made over $500,000 in sales into 
the state and in 100 or more transactions over the preceding 12-month period. The 
evaluation period for this threshold changes to a prior-calendar-year basis beginning 
January 1, 2018.

Massachusetts has taken steps to shield the Regulation from certain criticism by 
setting its bright-line sales threshold high enough (in their opinion) to satisfy the Due 
Process Clause of the U.S. Constitution should it come into question. Further, they’ve 
included language meant to overcome provisions of the Internet Tax Freedom Act 
put in place to protect internet sellers from discriminatory state taxation. 



Rhode Island

Rhode Island took a huge step forward in enforcing tax collection on remote sellers 
on August 3, 2017, when Am. Sub. HB 5175, was signed into law. The bill codifies a 
new chapter into Rhode Island’s general laws dedicated solely to remote seller tax 
collection and reporting requirements. R.I. Gen. Laws 44-18.2, Sales and Use Tax -- 
Non-Collecting Retailers, Referrers, and Retail Sale Facilitators Act, addresses re-
mote sellers’ tax collection obligations when selling into the state.   

The crux of the state’s argument is that technology has progressed far enough that 
tax collection on interstate commerce is no longer an undue burden on remote 
sellers. The state references their participation in the Streamlined Sales and Use Tax 
Agreement and argues that it provides an avenue for streamlined tax compliance. 
The new law proceeds to clarify the state’s position regarding what activities consti-
tute in-state physical presence, establish nexus, and establish a market in the state.

Rhode Island cast an extremely wide net in their new law by compiling a seemingly 
all-inclusive list of activities that may create nexus and oblige a remote seller to col-
lect tax. The new law addresses many familiar concepts that establish nexus with the 
state: in-state software (apps and cookies), targeted marketing, selling through on-
line marketplaces, and click-through nexus are examples. Entering into agreements 
with third-parties, “referrers” and “retail sales facilitators,” who engage in these and 
similar activities may also create nexus for remote sellers. Sellers having contact 
with the state through any of these channels are deemed “non-collecting retailers” 
and may be subject to tax collection requirements provided they meet certain sales 
thresholds. Referrers and Retail Sales Facilitators are also subject to provisions of 
the new law.  

Effective August 17, non-collecting retailers are required to register to collect and re-
mit state sales tax, or adhere to strict reporting and notification requirements, if they 
meet either of the following thresholds in the preceding calendar year: 

 •  Had gross revenue from the sale of taxable goods or services delivered into 
the state equal to or exceeding one hundred thousand dollars ($100,000); or

 •  Sold taxable goods or services delivered into the state in two hundred (200) 
or more separate transactions.

ZHF Observations

The State of Rhode Island claims their participation in the Streamlined Sales and Use 
Tax Agreement lifts the undue burden created by enforcing tax collection on inter-
state commerce. Their claim appears to stem from a program within the Streamlined 



Sales Tax (SST) Project, whereby a “volunteer seller” can receive sales tax collection 
software and return filing service free of charge from a Certified Service Provider 
(CSP) if they agreed to register for tax collection through the Streamlined Sales Tax 
Governing Board. Under the program, the tax collection software, implementation, 
and return filing services are provided free to the seller, and the CSP is compensated 
for their services by the participating state.

It should be noted that enactment of Chapter 18.2, may exclude non-collecting 
retailers from the definition of “volunteer seller,” meaning the CSP would no longer 
receive compensation from the state under the agreement and will likely seek com-
pensation from the seller. Consequently, non-collecting retailers could incur signif-
icant fees when implementing sales and use tax collection procedures for Rhode 
Island. The program also requires sellers to register in all 23 member states of the 
Streamlined Sales and Use Tax Agreement, possibly causing the seller to incur even 
more substantial fees related to tax compliance in other states. 

Sales tax collection software may become more and more appealing as states con-
tinue to impose tax collection requirements on remote sellers. The issues surround-
ing the Streamlined Sales and Use Tax Agreement and the CSP program extends 
beyond Rhode Island to all SST states that recently imposed remote seller laws. 
Several important questions remain: Are remote sellers recently subjected to new 
sales and use tax collection/reporting requirements still considered volunteer sell-
ers? If not, at what point does the potentially high cost associated with implementing 
tax collection across 23 states constitute an undue burden?

With an increasing number of states relying on information technology to overcome 
the decision in Quill and support the enforcement of tax collection, businesses 
should take a closer look at how their website structure, CDN provider, or third-party 
marketplace seller will affect their sales and use tax liability.
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