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Introduction
1956:
►
The OEEC launches works on
the first model DTT
►
1961: the first OECD Model
enters into force

22 June 1899:
The first DDT
between AustriaHungary and
Prussia

Financial Crisis, 2008:
►
Burst of the property bubble
►
European debt crisis
►
Large scandals: alleged that
multinationals might not be
paying their ‘fair’ share of
taxes’

After 1918:
►
►

League of Nations facilitates
DDTs process
Group of experts established to
work on international taxation

20th century, early 21st:
►
DDTs are created in order to facilitate
international investment and crossborder business activities
►
Early 2000s: more than 2000 DTTs
around the world
►
1995: OECD published the first draft of
TP Guidelines
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Base Erosion and Profit Shifting
(BEPS), 2013:
►
Initiative of the OECD, aimed at
multinational companies carrying on
international business
►
15 Actions, encompassing various
anti-avoidance and anti-abuse
measures
►
Main goals: combating tax
avoidance, taxing profits where
value is created and activities
performed

Now: ATAD I
and ATAD II
Change of approach: focus on
multinational enterprises, tax
avoidance and anti-abuse measures

(implementation of
BEPS in the EU)

The BEPS Project was striving for…

group
multi-sided
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European Union (EU) Anti-Tax Avoidance Directive (ATAD)
Making BEPS real
What’s going to come and when?
Tax years starting on or after
1 January 2020

Tax years starting on or after
1 January 2019
►
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ATAD:
►

Interest limitation rule (30%
EBITDA)

►

GAAR: similarities to PPT
(already in P/S Dir. re dividend
and dividend WHT
exemptions)

►

Controlled Foreign Corporation
(CFC) rules

►

Hybrid mismatches (EU only)

18 October 2018

►

ATAD: Exit taxation

►

ATAD II (wider anti-hybrid
mismatches rules):
►
►
►
►
►

Hybrid instruments
“Reverse hybrid” partnership
Disregarded foreign branch of an
EU company
Checked EU company
Notional payments by an EU
branch of a foreign head office

Treasury activities in the post-ATAD world

1 January 2022
►

ATAD II:
►

Taxation of EU reverse
hybrid in EU country of
organization

Luxembourg Draft Law
An Overview
►

On 20 June 2018, the Luxembourg Government submitted the
draft law N° 7318 (Draft Law) implementing the European Union
(EU) Anti-Tax Avoidance Directive (ATAD) to the Luxembourg
Parliament.

►

ATAD offers a choice to Member States on approaches, and the
Luxembourg Government generally chose the most pragmatic
options.

►

The entire legislative process is expected to take a couple of
months.
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Luxembourg Draft Law
Main topics covered
►
►
►
►
►

Interest limitation rule (2019) – discussed in Part II
General Anti-Abuse Rule (GAAR) (2019)
Exit taxation (2020)
Anti-hybrid rules (EU only) (2019) – extension of rules in ATAD II
Controlled Foreign Company (CFC) rules (2019)
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Luxembourg Draft Law
Main topics covered
►
►
►
►
►

Interest limitation rule (2019) – discussed in Part II
General Anti-Abuse Rule (GAAR) (2019)
Exit taxation (2020)
Anti-hybrid rules (EU only) (2019) – extension of rules in ATAD II
Controlled Foreign Company (CFC) rules (2019)
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GAAR – Amendment to existing anti-abuse rule
Current GAAR
►

►

§6 StAnpG: ‘The tax burden cannot be circumvented
or reduced through the misuse of forms and
institutions of private law’
Entitles tax authorities to levy tax according to the
effective economic operations, facts and
circumstances

Key considerations:
- the existence of an arrangement
- put in place for tax purposes
- without valid commercial reasons
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The amended GAAR
►

Basic concept expected to be maintained: ‘The tax
law cannot be circumvented or reduced through the
misuse of forms and institutions of private law’; tax
authorities to levy tax according to the effective
economic operations, facts and circumstances

…completing the existing wording to reflect the
content of the ATAD GAAR:
► Abuse when the legal path, having been chosen for the
main purpose or one of the main purposes of obtaining
a circumvention or a reduction of the tax burden that
defeats the object or purpose of the applicable tax law,
is not authentic having regard to all relevant facts and
circumstances
► Focus on “valid economic reasons which reflect
economic reality”

Luxembourg Draft Law
Main topics covered
►
►
►
►
►

Interest limitation rule (2019) – discussed in Part II
General Anti-Abuse Rule (GAAR) (2019)
Exit taxation (2020)
Anti-hybrid rules (EU only) (2019) – extension of rules in ATAD II
Controlled Foreign Company (CFC) rules (2019)
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Exit taxation – Impact

►

Impact: Immediate assessment of taxable gain for cross-border transfer of assets (including
entire permanent establishment (“PE”)) between head office and PEs, between PEs and upon
migration of legal entities

►

Key points:
►

►

►
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Does not apply (i) in so far as the Lux head office/PE maintains the right to tax, (ii) to assets that remain
connected to a Lux PE in case of outbound migration, (iii) to transfers of certain assets that are only temporary
Exit tax to be assessed by the Exit State on the difference between the fair market value and their value for tax
purposes; Luxembourg as inbound jurisdiction must accept the value established by the Exit State as the starting
asset value for tax purposes (unless not market value)
Deferral of tax payment available for transfers to EU State or EEA State other than EU member State with which
Luxembourg or the EU has concluded an agreement on the mutual assistance for the recovery of tax claims

18 October 2018
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Exit taxation
I. Transfer of assets between head office and PE

LUX

LUX

NonEEA

EEA

EEA

Non- EEA

LUX

LUX

Installment
option

Immediate
taxation

Installment
option

Immediate
taxation

III. Transfer of residency (except LUX connected PE assets)

II. Transfer of assets between PEs
EU/3rd

EEA

LUX

Installment option
EXIT
EEA
Installment
option
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Non- EEA

LUX
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Immediate
taxation
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LUX

Non
EEA

Immediate
taxation

Luxembourg Draft Law
Main topics covered
►
►
►
►
►

Interest limitation rule (2019) – discussed in Part II
General Anti-Abuse Rule (GAAR) (2019)
Exit taxation (2020)
Anti-hybrid rules (EU only) (2019) – extension of rules in ATAD II
Controlled Foreign Company (CFC) rules (2019)
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Anti-hybrid rules – Applicable rules

Current legislation:
►
Specific anti-hybrid provision which only applies in the context of the participation exemption for EU subsidiaries.
New provision – limited to intra-EU hybrid mismatches
►
►
►

►

Definition of hybrid arrangement: limited to hybrid financial instruments and hybrid entities
Double deduction: Deduction only in member state where payment has its source
Deduction without inclusion: No deduction in member state where payment has its source
► Already covered by amended PSD (but in opposite way, i.e., no exemption)
► Likely no impact on the types of financial instruments frequently seen in Luxembourg business
transactions since only intra-EU covered
No requalification of the payment into dividend (i.e., no withholding tax for dividends)
SCOPE of limitation
►
Rules are limited to intra-EU hybrids
►
Hybrid mismatch provisions only applicable for a limited period of time and will then be replaced by more
detailed rules that will also extend to hybrid mismatches with non-EU countries (ATAD II)
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Luxembourg Draft Law
Main topics covered
►
►
►
►
►

Interest limitation rule (2019) – discussed in Part II
General Anti-Abuse Rule (GAAR) (2019)
Exit taxation (2020)
Anti-hybrid rules (EU only) (2019) – extension of rules in ATAD II
Controlled Foreign Company (CFC) rules (2019)
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Controlled Foreign Company (CFC) – Applicable rules

CFC definition

Option B - Significant people approach

1. Taxpayer holds directly or indirectly 50% of voting
rights, capital and/or profit rights of entity; and
2. Actual corporate tax paid on its profits < 50% of
Luxembourg CIT

Parent

Significant people
functions with respect
to the CFC’s risks and
assets

EU

Low tax
jurisdiction
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Financing /
licensing
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►

►

►

Non-distributed income arising from non‐genuine
arrangements which have been put in place for the
essential purpose of obtaining a tax advantage
►
Significant people functions in relation to
assets and risks of CFC are carried out by the
controlling company
Attribution of CFC income calculated in accordance
with the arm's length principle
Option to exclude CFCs subject to certain thresholds
►
Accounting profits not exceeding EUR 750,000 or
10% of operating costs

ATEL view: Main challenges and opportunities for financing
and treasury

18 October 2018
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What are the major types of issues faced with the
implementation of BEPS actions?
For Corporate Treasurers, the major issues encountered are of different
types:
1)

2)
3)
4)
5)

Administrative
IT
Technical
Economic /Financial
Legal/tax

“If you don’t know the value of money, go and try to borrow some” (French proverb)
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Main issues encountered by Treasurers in implementing
ATAD transpositions
►

Documentation is required for building and compiling ad hoc evidences and documentation to
justify TP applied and principles followed

►

Storage of this documentation and safeguard of it over years (i.e., 5 - 10 years)

►

Tools for credit rating assessment of affiliates and spreads (benchmark)

►

FX spread calculation and how to evidence it

►

IR to be applied to cash-pooling in a negative rates environment

►

Limitation of losses carried forward (i.e., 17 years in Luxembourg) although it seems long, it
should be ideally off-set

►

The case-by-case approach increases the amount of work

►

Negative IR in some currencies: Difficult to charge deposits from affiliates
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Transfer Pricing (TP) principles and guidance
►

OECD already published guidance on BEPS/TP and on 18 April 2018 a consultation draft to
help policy makers and tax authorities end of June 2018. However, principles are not always
crystal clear in practice. Still brand new (although TP principles exist for decades). It helps
but is not enough!

►

ATAD transcriptions and guidance's issued need more time to be fully digested by
companies and fully implemented by States  There is a learning curve and things will evolve
over time

►

Not yet track records of controls. There are some uncertainties and unknowns. How far will
they go?

►

To align TP pricing outcomes with value creation requires to revisit in depth principles
formerly applied

►

What was in the past applied simply and naturally, without a clear framework, needs now to
be precisely shaped and detailed (e.g. policies, benchmarking, documentation, etc.)
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Main tax and legal issues
►

CFC rules could be a difficult hurdle, depending on how each country will implement and
apply them

►

BEPS and ATAD principles could be more restrictive when implemented and translated into
national law (it will depend on each country decision)

►

BEPS actions transposition remain “principle-based” and therefore subject to interpretation

►

We must always keep in mind the key IFRS principle: “Substance over Form”

►

Everything will depend on each country and how it will apply TP rules and control their
application. Different jurisdictions are more or less stringent. At this stage we do not have
enough history and step-back to analyze where and how it can be stringent and challenging

►

Recourse to advisors and specialists is extremely useful at inception, to make sure
documentation and files are bullet-proof and on an on-going basis with annual reviews
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Opportunities offered by BEPS
►

To completely revisit T&CF organization, policies and procedures

►

To more effectively manage the tax situation (on a case-by-case basis)

►

To bring more substance into the IHB/Group Treasury Center

►

To demonstrate the value T&CF departments can bring to the group

►

To review the effectiveness of the capital structure of the group

►

To justify investments into appropriate IT tools

►

To develop new sets of reports and dashboards

►

To measure and quantify added-value generated by Treasury departments

“Things which are equally bad, are also equally good. Try to look at the bright side of things and
the opportunities offered by new regulations”
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OECD first draft on Financial Transactions published
on 3 July 2018
►

►

Identification of financial relations and consideration of
economic relevant characteristics – “accurate delineation
of the transaction” and
Specific commentary and questions in relation to the
following types of transactions:
►

Treasury functions, intra-group loan arrangements, cashpooling, guarantees, hedging and captive of insurance

An interesting document to read… although not fully crystal
clear
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Delineation
►
►
►
►
►

►

►
►

►

►

Functional analysis is required
Assessment of “options realistically available” to borrower and lender
Assessment of market / economic conditions
Challenges: Proving / documenting decision-making at lender / borrower level
Determining the appropriate degree of people substance for a financing function and arm’s
length terms
How to assess all the options realistically available for both lenders and borrowers?
Covenants and (implicit) guarantees if any?
Cash pooling leader role? Agent and coordinator function or more? Types of synergies if any?
Netting? Lower fees? Lower IR?
LT cash pooling positions to be re-considered and contemplated for transformation into LT
deals
Admin simplification element can be also an advantage to assess
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Conclusions
►
►
►

BEPS and TP principles review is a heavy exercise and time-consuming
However, it is valuable and enables to completely revisit internal processes
Opportunity to make them more consistent, more transparent and to bring substance to the GT
(in Luxembourg)… which are the three major aims of the 15 OECD actions
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OECD discussion draft on Financial Transactions (FTs)

18 October 2018
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OECD discussion draft on FTs
Introduction
►

Under the mandate of the Report on Actions 8-10 of the BEPS Action Plan
 OECD discussion draft on financial transactions

►

Main discussion topics:
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►

Debt capacity and equity

►

Pricing intra-group loans

►

Halo effect

►

Cash pooling

18 October 2018
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OECD discussion draft on FTs
Debt capacity and equity
►

Balance of debt and equity funding between independent enterprises vs MNEs

►

Lender and borrower perspectives
►

Maximum amount that an unrelated lender would be willing to lend

►

Maximum amount that an unrelated borrower would be willing to borrow

Any remainder advance not recognised as a loan but regarded as some
other kind of payment (as e.g. contribution to equity capital)

OECD asked for comments on the above
►

Independent enterprises will consider all realistically available options before
entering into a financial transaction
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OECD discussion draft on FTs
Pricing intra-group loans
►

►

Lender and borrower perspectives
►

Lenders will bear the credit risk

►

Borrowers will optimize weighted average cost of capital and have the right funding
available to meet both short-term / long-term objectives

Credit ratings
►

Particularly challenging for start-up companies, special purpose vehicles or those
recently part of a merger or demerger

►

Credit rating methodology in commercial tools differs from credit rating methodologies
applied by independent credit rating agencies

OECD asked for comments on role of economic models in pricing intra-group loans
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OECD discussion draft on FTs
Pricing intra-group loans
►

Approaches used for pricing intra-group loans
►

External Comparable Uncontrolled Prices
►

Relatively simple to identify potential comparable loans in the market

►

Realistic alternative transactions can be used

OECD asked for comments on (i) identification of financial transactions considered as alternative
to intra-group loans and (ii) role of credit default swaps (CDS) in pricing intra-group loans
►

Internal Comparable Uncontrolled Prices
►

Possible to identify potential comparable loans involving the tested party (a.o. with an
independent lender as the counterparty)

OECD asked for comments on situations where group average interest rate paid on external debt
can be considered as internal CUP
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OECD discussion draft on FTs
Pricing intra-group loans
►

Approaches used for pricing intra-group loans
►
►

►

►
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Cost of funds
Pricing intra-group loans including the following:
►

Cost of funds incurred by the lender in raising the funds to lend

►

Expenses of arranging the loan

►

Relevant costs incurred in servicing the loan

►

Risk premium reflecting various economic factors inherent in the proposed loan

►

A profit margin

Cost of funds of the other lenders operating in the market should also be considered

Bank opinions / quotes
►

Not real lending offers

►

Generally not considered as providing evidence of arm’s length terms and conditions

18 October 2018
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OECD discussion draft on FTs
Halo effect
►

Implicit support  benefit that may arise from halo effect

►

Benefit of implicit support  difference between:

►

►

Borrowing terms for the borrowing entity based on its credit rating as a member of the
group; and

►

Borrowing terms based on the credit rating it would have on a stand-alone basis

Guarantee fees estimated by considering implicit support (yield approach)

OECD asked for comments on the effect of implicit support and how it can be measured
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OECD discussion draft on FTs
Halo effect
►

Approaches used for rating group entities
► Entities most likely to receive group support
►

►

Entities likely to receive group support in more limited circumstances
►

►

Group rating as starting point
Stand-alone credit rating as starting point

Entities without strategic importance or weak linkage to the group
►

Stand-alone credit rating only

►

OECD asked for comments on:

►

Rebuttable presumption that credit rating at group level may be taken as the credit rating for
each group member

►

Rebuttable presumption that tax administrations may consider the credit rating of the group as
the starting point to determine the credit rating of the borrower
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OECD discussion draft on FTs
Cash pooling
►

General observations
►

Cash pooling not undertaken regularly, if at all, by independent enterprises
 Careful consideration for application of TP principles

►

No member of the pooling arrangement would expect to participate in the cash pool
transaction if it made them any worse off than their next best option

OECD asked for comments on situations where an entity, which would have not participated in a
cash pool arrangement given particular conditions, is obliged to participate in it by group policy
►
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Cash pool benefits
►

Based on results that cash pool members would have obtained had they dealt solely
with independent enterprises

►

Generally shared by the cash pool members given appropriate reward is allocated to
the cash pool leader

18 October 2018
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OECD discussion draft on FTs
Cash pooling
How to reward the cash pool leader?
►

Depend on functions, assets and risks
►

No more than a co-ordination or agency function / not subject to credit risk  remuneration as
a service provider

►

Functions and risks beyond coordination role / control the financial risks and has financial
capacity to bear these risks  remuneration with part of the spread between borrowing and
lending positions

OECD asked for comments on situations where cash pool leader would be allocated financial risks

How to reward the cash pool members?
►

3 possible approaches
►

Enhancing the interest rates for all cash pool participants

►

Applying the same interest rate for all cash pool participants

►

Allocating the cash pooling benefits to the cash pool depositors

OECD asked for comments on these 3 possible approaches or any other approach to remunerate cash pool members
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OECD discussion draft on FTs
Cash pooling
►

►

Main difficulties
►

How long should a balance be treated as part of the cash pool?

►

For tax administrations  Entities in a cash pool are located in various jurisdictions

Cross guarantees in cash pooling
►

Would not occur between independent parties

►

Guaranteed borrowers may not be benefitting beyond level of credit enhancement
attributable to implicit support  would not be remunerated in that case

OECD asked for comments to know whether cross-guarantees are present in cash pooling
arrangements, required in some cash pooling arrangements and how they are implemented
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New interest deduction limitation rule

18 October 2018
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Interest limitation: What’s new?
Current legislation:
►

Full deduction of interest expenses if (i) determined according to the arm’s length principle and (ii) not linked to tax exempt
income (art. 45 (2) LIR).

New provision
The 30% EBITDA rule limits the deduction of net borrowing costs to the higher of
30% of the taxable income
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EUR 3 million

What impact does it have on taxpayers?
Additional tax costs:
► Interest not tax deductible at borrower level but remains taxable at lender level!
► Cash tax implications at borrower level
► Potential negative impact on the group’s effective tax rate (ETR)
No uniform standard:
► Interest deduction limitation rules to be implemented as a minimum standard as from 2019, but
Member States can also choose to provide for stricter rules
► Inconsistent variety of rules within the EU
Predictability / monitoring issue:
► Annual effect of new rules can only be assessed on the basis of EBITDA forecasts while final
amount of deductible interest depends on how realistic such forecasts were
► Effect to be analyzed annually on an entity-by-entity basis, resulting in practice in significant
monitoring effort and predictability issues!
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ATEL view: Main issues encountered by Treasurers in
relation to the new interest deduction limitation rule

Practical issues:
►
►

►
►
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Question of the GAAP to be use for interest limitation deduction (i.e.,
Lux GAAP or IFRS?)
Forecasting of EBITDA per PC for interest deduction limitation
calculation and planning
IT reporting tools to be used for interest deduction control
Opportunities offered by leasing – to be further contemplated and
explored as an alternative solution
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Luxembourg draft law: What is “interest”?
►

Definition in draft law is a copy of that included in ATAD:

►

“Borrowing costs”: Interest expenses on all forms of debt,
other costs economically equivalent to interest, as well as
expenses incurred in relation with the raising of finance

►

“Exceeding borrowing costs”: The amount by which the
deductible borrowing costs of a taxpayer exceed taxable interest
revenues and other economically equivalent taxable revenues
realized by the taxpayer
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Borrowing costs include, without being limited to…
►

Payments under profit participating loans,

►

Imputed interest on instruments such as convertible bonds and zero coupon bonds,

►

Amounts under alternative financing arrangements, such as Islamic finance,

►

The finance cost element of finance lease payments,

►

Capitalised interest included in the balance sheet value of a related asset, or the amortisation of
capitalised interest,

►

Amounts measured by reference to a funding return under transfer pricing rules where applicable,

►

Notional interest amounts under derivative instruments or hedging arrangements related to an
entity's borrowings,

►

Certain foreign exchange gains and losses on borrowings and instruments connected with the
raising of finance,

►

Guarantee fees for financing arrangements,

►

Arrangement fees and similar costs related to the borrowing of funds.

Page 42

18 October 2018

Treasury activities in the post-ATAD world

Luxembourg draft law: What is “interest”?
►

Definition does NOT explicitly include:
► Losses on the redemption of a debt instrument
► Provisions for risks, even if in relation to a debt instrument.
► It may be relevant how expenses are accounted for under Lux GAAP, even
though not stated in draft law or commentaries.

►

Symmetrical approach expected to be taken as regards defining interest
expense and interest income
► If capital loss on a debt instrument is not interest expense, expected that
capital gain on receivable will also not be interest income (and vice versa).
► Not explicitly dealt with in draft law
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Which options has Luxembourg chosen?
EUR 3 million de minimis rule

Option to apply interest
limitation on fiscal unity
basis – art. 164bis LIR

Exceeding borrowing costs below
EUR 3 million remain deductible

- not taken
Carry forward of
exceeding borrowing
costs and unused interest
capacity

Exclusion of financial
undertakings
18 October 2018

Entities not part of a consolidated
group and not having affiliated entities

Interest limitation in
Luxembourg

- Exceeding borrowing costs that
cannot be deducted in a given
tax period can be carried forward
indefinitely.
- Unused interest capacity
exceeding €3 million can be
carried forward for 5 years
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Exclusion of stand-alone
entities

Long-term public
infrastructure projects
Equity ratio rule
Deduction of entire amount of exceeding borrowing costs
if the ratio of equity over total assets is equal or higher
than the equivalent ratio of the group

Treasury activities in the post-ATAD world

Grandfathering rule
►

Grandfathering shall “not extend to any subsequent modification of the loan”

►

“Any modification” commentaries per preamble (8) of ATAD:
► “In order to facilitate the transition to the new interest limitation rule, Member States could provide for
a grandfathering clause that would cover existing loans to the extent that their terms are not
subsequently modified, i.e. in case of a subsequent modification, the grandfathering would not apply
to any increase in the amount or duration of the loan but would be limited to the original terms of the
loan.”

►

Possible positions:
► “Subsequent modification” limited to changes in amount or duration
► Even in case of subsequent modification grandfathering still applies to interest attributable to original
terms of the loan
► Position of Luxembourg tax authorities?
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Excursus: Operational leasing
►

The new interest deduction limitation rule only applies to interest expenses. It does e.g. not apply to
operational lease expenses.

►

If the operating model involves lease expenses rather than interest expenses, the limitation rule is not applicable. In this case
there would be:
► No additional annual tax costs /cash tax implications arising from the interest deduction limitation rule as from 2019
► No need to rely on EBITDA forecasts to predict tax deductible expenses at the level of each entity
► No need to monitor different effects of the new rule in different countries which may not have implemented ATAD with the
same (minimum) standard

►

To the contrary, incremental positive effects would be:
► Potentially increased amount of tax deductible expenses at the level of the operating companies (lessees) under a lease
operating model
► Potential positive ETR impact
► Synergies / cost savings caused by centralized fixed assets management (e.g., reduced investment costs via bundling of
tenders, reduced service costs via scale across sites, improved overview of fixed assets portfolio to better manage life
cycle)
►
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Potential platform for even broader centralized procurement
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Excursus: Operational leasing

Centralized leasing company in Luxembourg
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1.

Centralized acquisition of assets (e.g., machines, equipment,
vehicles/rolling stock, electronic devises, satellites, software acquired from
3rd parties etc. – not: land and buildings) by one group entity (Lux
LeaseCo)

2.

Renting / operational lease to group entities
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Why a Luxembourg LeaseCo?
Tax advantages applicable to all Luxembourg LeaseCos:
►

If newly acquired qualifying fixed assets are used within the EU (+Norway, Iceland, Liechtenstein):
Possibility to benefit from an investment tax credit
►

Overall, in practice this may lead to no corporate income tax becoming due on lease payments for
the leased assets. Income taxation of Lux LeaseCo may rather be limited in the long-term to
municipal business tax, resulting in an ETR of below 7%.

►

No changes to investment tax credit expected in view of BEPS initiatives / ATAD

Additional advantages in case existing Luxembourg company takes over lease activity:
►

If existing Luxembourg group company with NOLs or investment tax credit carry forward is used: Lease
income can (without any limitation on the amount) be offset by available tax losses, resulting in an ETR
of zero

►

Additional functionality for existing Luxembourg companies of the group
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How attractive is Luxembourg still vis-à-vis other
jurisdictions?
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Where do other countries stand in terms of implementation
of ATAD?
The Nordics





Local implementation progress

UK

Luxembourg

Ireland

France

Germany

Hungary

Netherlands

General Anti-Abuse Rules













Interest-deductibility
limitation











Controlled Foreign
Company









Exit taxation







Anti-hybrid rules





Reverse hybrid-rules





Denmark

Sweden

































































Until 2024

Already implemented or embedded in local law
Existing domestic rule should be amended to meet the ATAD standard
Not implemented and/or no existing domestic rule
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Why is Luxembourg still attractive?

Most pragmatic
options chosen within
ATAD implementation

Use of tax losses
to offset any type
of income

Political stability and second largest
investment fund centre in the world

Access to all advantages resulting
from EU directives and double tax
treaties (as of today, Luxembourg
has concluded 77 double tax
treaties).
Corporate income
taxation at a
combined tax rate
of 26,01%
Dividends and capital gains are tax
exempt according to the participation
exemption (under certain conditions);
impairments fully deductible
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Access to different forms of
investment vehicle (i.e. soparfi,
securitization vehicle, SICAR, SIF,
Part II UCI, UCITS)
Granting of tax credits for new
acquisitions on investments.
Possibility to combine with attractive
operational leasing business
model
Transfer pricing legal
framework (application of
OECD principles)

Access to appropriate banking
facilities and corporate
banking experts
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No withholding tax on interest, licence
fees, liquidation proceeds and on
dividends (under certain conditions)

How will other countries implement ATAD?

In relation to the CFC
rules, a lot of
countries chose
Option A

In relation to interest deduction limitation, other
countries intend to implement the new rules e.g. …






with a cap below 30% of tax EBITDA
without the optional equity ratio exception
without grandfathering provision
without carry forward of unused interest capacity
without specific exemptions for financial institutions
and infrastructure spending
 with a de minimis threshold below EUR 3m
 applying the rule on fiscal unity basis
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What needs to be done in the coming months?
Stage 1

Stage 2

Stage 3

Stage 4

Assess current state

Define future state

Design plan to
manage risk

Implement

HEALTH CHECK
For example with regard to new interest limitation, this means…
►
►
►

Impact assessment needed: Will interest expenses still be tax-deductible in the future?
Benefit from grandfathering? Attention to be paid if existing loans are modified
Feasible alternative structures to mitigate effect of new rules? E.g. “transform” groupinternal financing into group-internal operational leasing
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Contact Details

Elmar Schwickerath – Partner, Tax
Email: Elmar.Schwickerath@lu.ey.com
Phone: +352 42 124 7408

Brice Lecoustey – Partner, Audit
Email: Brice.Lecoustey@lu.ey.com
Phone: +352 42 124 8368

Daniela Hockelmann-Steffgen – Director, Tax
Email: Daniela.Hockelmann@lu.ey.com
Phone: +352 42 124 7259

François Masquelier – President, ATEL
Email: Francois_Masquelier@clt-ufa.com
Twitter: @FrancoisMasquel
Blog: https://mytreasurer.wordpress.com

Nicolas Gillet – Partner, Transfer Pricing
Email: Nicolas.Gillet@lu.ey.com
Phone: +352 42 124 7524
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EY | Assurance | Tax | Transactions | Advisory
About EY
EY is a global leader in assurance, tax, transaction and advisory
services. The insights and quality services we deliver help build
trust and confidence in the capital markets and in economies the
world over. We develop outstanding leaders who team to deliver
on our promises to all of our stakeholders. In so doing, we play a
critical role in building a better working world for our people, for
our clients and for our communities.
EY refers to the global organization, and may refer to one or
more, of the member firms of Ernst & Young Global Limited, each
of which is a separate legal entity. Ernst & Young Global Limited,
a UK company limited by guarantee, does not provide services to
clients. For more information about our organization, please visit
ey.com.
© 2018 Ernst & Young Tax Advisory Services S.à R. L.
All Rights Reserved.
This material has been prepared for general informational
purposes only and is not intended to be relied upon as
accounting, tax or other professional advice. Please refer to your
advisors for specific advice.

