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SIFA Incorporated 

We are a group of 55 owners and senior staff of smaller owner operated financial advisory practices. 

Almost all of our members are Authorised Financial Advisers. 

We have participated in wider industry groups, and have made submissions previously in all stages 

of the regulatory reform of our sector over at least the last 10 years. 

Submission 

We thank you for the opportunity to make this submission. 

We do wish to be heard in person by the Select Committee. 

Our submission is in two parts. 

The first concerns fundamental design flaws in the proposed regime (see 1). In our opinion these 

flaws will prevent the regime from having the intended effects. 

The second concerns individual matters of detail (see 2-5) that we believe are needed to tidy-up 

some of the provisions. 

PART 1 

1. Fundamental design flaws 

In our opinion,  there are three big design flaws in the Bill before you 

(a)  If 100 clients approached a particular financial advice provider, and after the person who 

provided the  advice on behalf of the financial advice provider had completed her  analysis,  95 of 

them ended up with recommendations to make over 80% of their purchases on products 

manufactured by that financial advice provider, would you consider those people to have been 

“advised”? Or have they just been “sold”? 

That demonstrates the first flaw – a failure to distinguish sales from advice.. 

Retired Australian Chief Justice Sir Anthony Mason had this to say about the Australian financial 

advice regulatory system in 2009 

 “Our system of regulation proceeds on the footing that the adviser may be 

a product seller. Indeed, our system enables the product seller to adopt the 

disguise of a financial adviser and endows that disguise with the aura of 

legitimacy by calling him a “licensed” financial adviser.”   

PROBLEMS IN THE FINANCIAL SERVICES INDUSTRY AND THE IMPORTANCE OF 

PROFESSIONALISM, SPAA CONFERENCE, ADELAIDE, 12 MARCH 2009, par 11.  

 

The same description (mutatis mutandis) applies to the framework of this Bill.  

We have said it before and we repeat it again here today, the  vertically integrated organisations 

(VIOs) have completely captured the officials and the regulators; the officials have put before you 
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the Select Committee in this Bill  almost everything the VIOs could have dreamed for. The VIOs did 

not want a separation of sales and advice, because of the likely detrimental effect on their 

businesses – and they have been simply handed what they wanted. 

(b) The second flaw is that this Bill is a backward step in the professionalisation of financial 

advisers. 

Financial Advisers Act 2008 (“FAA2008”) was a step forward in professionalisation with a subset of 

advisers (investment advisers ) being required to become authorised according to standards set 

down in the Code of Professional Conduct, subject to the active granting by the FMA of AFA  status 

before that AFA could advise any retail client. 

For what we believe to be simply reasons of administrative convenience for the regulators,   this 

previous structure which was introduced with great fanfare in 2008 (and at great cost to the 

investment advisers we might add – in excess of $100 million we estimate) has been set aside in this 

Bill and now it will only be entities (financial advice providers) that will be awarded licences.  

We know of no other profession where the licence is awarded to the entity; for example,  lawyers, 

accountants, engineers, surveyors, doctors, dentists are all individually “licensed”. What makes 

financial advisers different? 

Financial advice providers will be able to appoint nominated representatives and financial advisers 

to provide advice on behalf of their entity.  

It is likely nominated representatives will mainly be employees of the financial advice providers, and 

the only affirmation of the competence of the nominated representative will be the entity’s own 

employment processes; [but see our discussion of nominated representative  in Part 2, No 4.] 

Human persons will be able to claim “financial adviser” status if they can jump two hurdles:  

• first the individual will self-assert that they meet the competence knowledge and skills 

standards that will be set down in the new Code;  

• second, they have to convince a licensed financial advice provider to allow them to provide 

advice on behalf of that financial advice provider; in extremis, that would-be financial 

adviser might have set up, and have obtained an entity licence for their own financial advice 

provider. 

So before a financial adviser can start advising, there will be no external assessment.  

Financial advisers will remain personally accountable to the Code via the disciplinary process and the 

FADC (as applies to AFAs under FAA2008), but nominated representatives will not be accountable 

externally outside of their employing financial advice provider. There is no requirement for a 

financial advice provider to publish any action they have taken internally against a nominated 

representative; also a  nominated representative who departs one financial advice provider under a 

cloud may have nothing preventing her going straight to another financial advice provider. 

If any Select Committee member thinks that financial advice providers will “do the right thing” can 

we suggest you do a cursory internet search of recent events in Australia, where some of the VIOs 

have taken years to confess to breaches by their agents. ASIC have done several pieces of work on 
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the “four pillars” (i.e. the banks)  and AMP, and have made scathing findings. The Australian 

Government has set up a Royal Commission into misconduct in Banking because of the gross abuses 

that have been discovered. 

We had hoped that all financial advisers would have been required to meet the same standards as 

investment advisers have had to meet under FAA2008. Instead, some of the good features of AFA 

have been removed, and the whole system has been dumbed down. 

(c) The third design flaw is that a large number of exclusions remain; there are two main 

problem areas – unqualified persons giving advice  and excluded products  

(i) Unqualified persons excluded 

(1) Lawyers and accountants 

Law firms and individual lawyers and accountants are excluded from coverage under the Bill. We 

know these other professionals give financial advice. Yet there is nothing in their formal training that 

equips them to do so. 

We think the only reason these exclusions remain is because of the political power of their 

professional bodies.  

That is not a good public policy reason, and we recommend that their blanket exclusion should be 

removed. 

However, because lawyers will be involved in clients’ property settlements, we would extend an 

exemption to them for advice on registered bank deposits of up to 6 months maturity. 

(2)  Some journalists who provide advice columns 

While we have no problem with the exclusion for journalists who stick to journalism, we do have a 

problem where journalists extend into writing personal advice columns. The clearest example of this 

is Mary Holm’s column in NZ Herald. We have no issue where she goes to experts for answers, but 

we do not see why she should have exclusion from the regulations  where it is she herself that 

provides the advice. We financial advisers are regulated when we provide advice – we see no reason 

why journalists who move into this space should also not be regulated. 

(ii)    Excluded investments 

The current and proposed law does not apply equally to all forms of investment product that retail 

clients use to achieve their financial objectives; for example, direct property investment (e.g. 

residential rental activity) remains completely excluded from the ambit of the Bill. Persons are free 

to spruik heavily geared rental property as “the best investment thing since sliced bread”. And lots 

of people do. This includes some but not all real estate agents, and others who are not real estate 

agents. 

Officials have been deaf to our and others’ raising of these fundamental flaws. We hope the Select 

Committee will at last listen to our concerns and give them due consideration. 
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PART 2 

The balance of our submission concerns matters of detail in the Bill. 

2. Code Committee 

(a) Chairman casting vote [Schedule 2 of FSLAB inserting new Schedule 5 into FMCA [S29 (4) 

p74 line 7] 

We do not think the Chairman of the Code Committee should have a casting vote. If the Code 

Committee is so finely balanced on an issue that there is an equality of deliberative votes, we do not 

think the Chair should have a second vote. Good meeting practice suggests a Chair should normally 

exercise a casting vote in favour of the status quo, irrespective of how she had  cast her deliberative 

vote  – but in this area there will be often no status quo. In this case the Code  Chairman’s personal 

view might count as two. 

(b) Duties on persons giving regulated advice 

Proposed Sections 431G to 431O (pages 18-21) impose a number of adviser duties. 

We believe that there should be a prohibition on the Code Committee introducing further duties in 

the Code.  

We can give an example of where we think there could be such a problem in the absence of such a 

prohibition  – in the current Code for AFAs, Code Standard 1 introduces an overarching standard. 

This may have been appropriate in that there were no statutory duties other than to use “care skill 

and diligence” which would have been the common law standard in any event. But we are 

particularly concerned that the CWG might do an end run around the 431J Duty to give priority to 

the client’s interests and introduce say a “best interests” duty. This would have the force of statute 

without having gone through the statutory process 

We specifically recommend that the Bill make clear that while the Code may amplify or explain 

duties expressly stated in the Bill, the Code cannot introduce new ones. 

(c) What is the Code About -Redrafting FMCA Clause 32 (1) p75 lines 23 ff 

We are concerned about the drafting of the first sentence of proposed FMCA section 32 which says 

“The Code must provide for minimum standards of professional conduct that must be demonstrated 

when regulated financial advice is given….” [emphasis added] 

The corresponding section in FAA2008 is “The Code must provide for minimum standards of 

professional conduct that must be demonstrated by authorised financial advisers...” 

The Code Working Group has made great play on the fact that this drafting changes the focus from 

an occupational code  (individuals)   to a service code. In their public statements and private 

discussions, CWG  seem to be suggesting that therefore there are a vast number of possible 

situational combinations that the Code will need to cover. We fear that the Code will take on a 

physical size of an old telephone book. 
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We recommend that this problem be addressed by amending the clause to read something like “The 

Code must provide for minimum standards of professional conduct that must be demonstrated by 

any person who is providing financial advice” with a few minor consequential changes to (a) and (b). 

This would keep the same emphasis on the person who is providing the advice that was provided 

under FAA2008. 

Of course, at law “ person” may be either human or an entity. 

We recognise that there may be no human involved in providing robo-advice [which we think of 

more as robo-sales anyway, as overseas the big robo-advisers are either product manufacturers or 

platform providers who use robo as a distribution channel to increase their own sales). 

We believe that the better solution will be to treat human advice the way we have recommended 

above, and to write a separate code for robo-advice. 

We do not think there will be many circumstances when an entity itself will provide financial advice 

other than their robo offerings, so we think the financial service line the CWG appears to be 

following is unnecessarily complicating the Code. 

3.  How many financial advice providers can a financial adviser be engaged by/provide advice 

on behalf of? 

We have heard officials say that there is no restriction on the number of financial advice providers 

that a financial adviser can be linked to. 

There is specific provision that a nominated representative cannot be a financial adviser and cannot 

be nominated as a nominated representative  by more than one financial advice provider. (S431S 

p22) 

Sections 71 (p43) and 79 (p47) of FSLAB  in respect of FSP Registration suggest that a financial 

adviser can only be engaged by a single financial advice provider (B). 

We think it is possible that say a mortgage broker who also wants to write life insurance might well 

need to be a financial adviser to one financial advice provider for his insurance activities and to  a 

separate financial advice provider for his mortgage activity. 

We recommend that  the relevant sections should make it clear that a financial adviser can provide 

advice on behalf of more than one financial advice provider. 

Now whether financial advice providers will be prepared to take on a financial adviser who is also 

linked to another financial advice provider is a moot point. But that is a different issue. The adviser 

should not be prevented by law from having multiple representations. 

4. Definition of financial advice 

One of the inclusions in the definitions of financial advice is providing an “investment planning 

service”. This is a carryover from FAA2008, which mainly regulated investment advice. 
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Our recall of history is this definition was introduced to ensure that advisers who advised on 

investment matters but did not make specific product recommendations were caught under 

FAA2008. Without that, because they were not giving a recommendation or opinion on a particular 

financial product, they would not have been caught by the FAA2008 definition of financial advice. 

But now the type of advice is proposed to be widened dramatically under the Bill (from an almost 

solely investment focus).  We do not see why personal insurance planning services, property 

insurance planning services, mortgage planning services etc should not also be included 

5.  How much discretion can a nominated representative have? 

 

S431S (to be inserted in FMCA) says that a financial advice provider may be able to nominate a 

person as a nominated representative. 

 

S431Q (a) says that such a financial advice provider “ must have in place clear and effective 

processes controls and limitations relating to the financial advice  that may be given by its 

nominated representatives.” 

 

But  there is no further amplification as to what “clear and effective processes controls and 

limitations” means. 

 

There must be a risk that if a very liberal interpretation is allowed, everybody will want to be a 

nominated representative and nobody will want to be a “financial adviser”. We think that that would 

not be a desired outcome. 

 

There is a spectrum of how much discretion an individual giving advice on behalf of a firm might 

have. 

 

• At the most restricted end, the financial advice provider entity will provide scripts for its 

people who may not deviate from such scripts. The client-facing adviser has no 

discretion at all. 

 

• We can then instance an investment financial advice provider where the entity  provides 

say five model portfolios, and the job or discretion of the adviser is to choose which one 

of the five portfolios to recommend , A B C D or E. 

 

• We can then instance an insurance broking financial advice provider  where the entity  

has an APL (Approved Product List) consisting of six carriers, and the people giving 

advice  can choose any product manufactured by any of those six carriers. 

 

• Lastly we can instance a financial advice provider that has a defined analysis process, but 

there is no restriction in any shape or form on what particular products the 

recommender can recommend. 

 

We  have heard industry participants espousing the view that it is possible to argue that every one of 

these instances would be suitable for nominated representatives  to be appointed. 

 

We have made an enquiry of officials and received an answer that reads as though officials 

themselves have no idea of what is intended and they will work it out over time. Given that advisory 

firms today are trying to work whether and how they might reorganise under the proposed regime, 
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it seems totally unsatisfactory that a key element in the regulatory framework is so open to 

competing interpretations. 

 

Our current view is that if the person who is providing advice on behalf of an entity has any 

discretion at all, then we do not see why they should be able to be nominated as a nominated 

representative. 

 

But others have different views. One extreme suggestion we have heard is that sharebroking firms 

might be able to have only nominated representatives, and have no need for financial advisers. 

 

Our final point is that there has to be something wrong with the drafting of a clause that allows so 

many different  interpretations. 

 

 

 

 

  


