environmental benefits, including decreasing carbon dioxide emissions and reaching Hawai'i's
renewable energy goals. See 104 ROA at 9693-95, FOF 339-348. The Board was in the position
of having to do a difficult balancing of considerations to protect the 'ope'ape'a but also
encourage and approve projects that will help the state to achieve its goal of 100% renewable
energy by 2045 to reduce carbon dioxide emissions which lead to global warming and negative
impacts on all species of wildlife. 104 ROA at 9627-28, FOF 49. This Project will help the State
to achieve that goal. There may be take of 'ope'ape'a incidental to achieving that goal, but the
measures taken by and commitments made on behalf of NPM will minimize and mitigate take to
the maximum extent practicable. This HCP appropriately balances the competing interests.
E.

THE ESRC'S RECOMMENDATION WAS BASED ON THE BEST
AVAILABLE SCIENTIFIC AND OTHER RELIABLE DATA AT THE TIME

KNSC boldly asserts that the ESRC did not examine all relevant data and "failed entirely
to consider important aspects regarding take estimates, minimization, mitigation, and the
cumulative impacts of the project on O'ahu 'ope'ape'a." Op Br. at 11. Specifically, that the
ESRC and NPM did not consider curtailing at 6.5 m/s. Id. KNSC further argues that NPM failed
to include relevant studies and information in its HCP, such as an impact analysis to the
'ope'ape'a from an increase in WTG size. Id.
1.

Low Wind Speed Curtailment

As discussed above in Part III.B, there is no evidence in the record suggesting that
implementing LWSC at 6.5 m/s from the outset of the Project is necessary, particularly in light
of the evidence in the record that LWSC at 5.0 m/s in the Kahuku area is very effective at
preventing bat take. 104 ROA at 9676-82, FOF 268-294; id. at 9707-08, COL 29-31. None of
DOFAW, USFWS, the ESRC or the Board found any evidence suggesting that LWSC at any
cut-in speed greater than 5.0 m/s is warranted for the Project based on the best available
scientific and other reliable data, including a review of the one study that KNSC highlights that
says LWSC at 6.5 m/s is superior. See id. That study was considered as part of the ESRC's
workshop which ultimately resulted in the Bat Guidance. 39 ROA at 4790. Given the
effectiveness of LWSC at 5.0 m/s in the Kahuku area and the Project's power generation
requirements, the Board determined that implementing curtailment at 5.0 m/s satisfied the HRS
Chapter 195D criterion to mitigate and minimize take of the 'ope'ape'a to the maximum extent
practicable. 104 ROA at 9681, FOF 289. To say that the ESRC never considered curtailing at 6.5
m/s is fundamentally wrong. The ESRC was well aware of the studies regarding LWSC and said
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studies were considered when drafting the ESRC Bat Guidance, which provides that it is
appropriate for Hawai'i for wind projects to implement LWSC at 5.0 m/s. 39 ROA at 4767-68,
4789-92. A higher cut-in speed is considered only if found to be necessary (i.e., if the bat take is
higher than initially expected). Id
2.

Height of the WTGs; Rotor Swept Areas

Because of the amount of time it took to finalize the HCP, the original WTG proposed for
the Project became obsolete and is no longer available. 104 ROA at 9626, FOF 43. Over time,
the industry and manufacturers of turbines have continued to increase the height of wind turbines
to capture more wind and increase the efficiencies of the technology. In response to State
agency and community concerns about the visual impacts of the WTGs, the number and height
of the WTGs proposed for the Project changed to use fewer, but taller, WTGs. Id at 9627, FOF
44. As reflected in the Project's HCP and FEIS, the Project clearly considered the impacts of
increased proposed WTG height: 9 WTGs with a maximum blade tip height of up to 656 feet
(200 meters) and a rotor diameter of up to 427 feet (130 meters). Id at 9670, FOF 236. The take
estimate for the 'ope'ape'a reflects those assumptions. Id at 9661, 9670-76, FOF 197, 236-265.
For purposes of estimating take, NPM looked at the tallest potential WTGs that might be
commercially available in order to estimate impact. 104 ROA at 9626, FOF 43. The height of the
turbine is not the only factor that affects impacts. 76 ROA at 8482. Project-specific
characteristics such as wind regime, bat activity, surrounding land uses, weather conditions, and
other factors must also be taken into account. Id at 8484, 82 ROA at 8644-45; 104 ROA at 9669,
9674, 9676, 9682, FOF 232, 258, 265, 293.
Among studies on the effects of turbine size on bat fatality rates, the Zimmerling &
Francis (2016) study (Ex. A-10) evaluated the most comprehensive number of studies
encompassing the largest range of turbine sizes studied to date. 104 ROA at 9670, FOF 239. The
actual WTG height for the Project will be no greater than 173 meters (approximately 570 feet)
above pad elevation. See 104 ROA at 9714, Special Condition No. 12. Nevertheless, results
from the new 2016 Zimmerling & Francis study indicates that earlier studies limited to smaller
turbines did not consider data points from larger turbines which would result in erroneous
conclusions if their results were extrapolated outside of the scope of inference for their study.
See id at 9670-73, FOF 239- 251. Although there are no studies to understand potential
differences in risk to bats between turbines 127 - 200 meters tall, based on Zimmerling &
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Francis, there is no evidence to conclude that turbines 100-135 meters tall would vary in the
amount of bat take. See id. Therefore, there is also no evidence to conclude that turbines larger
than 135 meters tall would also significantly vary in bat take. Id.
To account for any uncertainty associated with risk to the 'ope'ape'a based on the blade
height, the requested take authorization for the 'ope'ape'a was adjusted to 150 percent of a
conservative estimated level of take, which is reflected in the two tiered estimates. 104 ROA at
9673-74, FOF 252-257. Furthermore, as the Board points out, NPM has reduced the project size
by 1 WTG or 11%. Id. at 9674, FOF 255. Thus, the actual take for the Project should be even
less than the estimates in the HCP and the take estimate is reasonable. Id., FOF 257.
The study pushed by KNSC (Ex. B-7) is outdated, fails to consider additional studies, and
does not include turbines as tall as the maximum included in the more comprehensive and more
recent Zimmerling & Francis study. 104 ROA at 9671-72, FOF 242-248. Therefore, KNSC's
arguments are not based on the best available and more recent scientific information. Id.
KNSC also claims that NPM and the ESRC did not analyze the potential impacts of taller
turbines and increased rotor swept areas on the 'ope'ape'a. Op. Br. at 12. This is contrary to the
substantial evidence in the record that any additional take associated with the increase in rotor
swept area is accounted for in the existing analysis of the HCP. See 104 ROA at 9670-74, FOF
238-258. Thus, there is substantial evidence in the record that the best available data supports the
existing HCP's take estimate for the 'ope'ape'a and the Board's FOF and COL based on this
science were not clearly erroneous.
3.

Kawailoa Data

The HCP was developed with the benefit of actual data from the existing wind farms.
KNSC continues to compare NPM's take estimate for the 'ope'ape'a to older HCP estimates
from facilities that did not have the benefit of available operating data to estimate take, for the
proposition that NPM's take estimate for the 'ope'ape'a must therefore be low and that NPM
ignored reliable data. 104 ROA at 9676, FOF 265. KNSC ignores the strength and credibility of
relying on the adjacent Kahuku Wind Farm data for this Project and the fact that the original
estimates at Kawailoa were low as a result of the fact that wind farm project, unlike this Project,
did not have actual operating data from which to estimate take. See id.; see also id. at 9619,
9666-67, 9670, 9672, 9676, FOF 224-225, 248, 265.
The Kawailoa facility is located approximately 4.5 miles away from the Project, across
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the Ko'olau mountain range, with downslope trade winds and valley topography that is well
away and very different from that found at the Project site. Kawailoa's bat activity is also much
greater than Kahuku's. 104 ROA at 9666, FOF 219-222. It is clear why the Kahuku Wind Farm
data is most important and reliable for this Project and why the distinctions made are most
compelling and support NPM's, the ESRC's, and the Board's approach to using the Kahuku data
to support this HCP. Id. at 9666-67, 9672, FOF 219-226, 248. NPM's prima facie case was
established by the data and studies it presented, the multiple experts, and recommendations from
the agencies. There is no credible evidence in the record that clearly rebuts the evidence.
NPM did not elect to ignore results from Kawailoa. Data from Kawailoa was considered,
but ultimately determined, in consultation with the DOFAW, the USFWS, and the ESRC, that
the Kahuku Wind farm was a better surrogate and that data from the Kahuku Wind Farm would
be the best available science for comparison. 104 ROA at 9666-67, FOF 224-225. Kawailoa's
take numbers for the 'ope'ape'a are recognized by the ESRC as an outlier. 92 ROA at 9080, 104
ROA at 9666, FOF 222. Thus, data from Kawailoa were not the best available science for this
particular Project, especially when actual data from an adjacent project in Kahuku with nearly
identical site conditions and characteristics were readily available. Id. at 9667, FOF 225. 7 The
Board found that the evidence in the record clearly explains why the Kahuku Wind Farm data
was and remains the best available science and was approved by the agencies as the best
surrogate for this Project. 104 ROA at 9667, 9669, FOF 225, 226, 232. Given the availability of
actual data in the immediate area of the Project, using the Kawailoa data would have resulted in a
skewed and inaccurate take estimate for this Project. See id. at 9667, FOF 225; 92 ROA at 9080.
Indeed, at oral arguments, when the Board posed the question to KNSC about how much
weight the ESRC was supposed to give to data from Kawailoa versus data from Kahuku, and
what would happen if the Kawailoa number was lower than Kahuku, KNSC argued that the
ESRC should still consider all data. 92 ROA at 9078-79. HRS Chapter 195D does not require
FOF 225 provides: The choice to use only Kahuku data, not Kawailoa, was proper because: (a)
Kahuku is immediately adjacent to NPM; (b) Kahuku is also on the windward side of the
Ko'olau Mountains; Kawailoa is more than four miles away on the leeward side; (c) Kahuku has
similar topography and vegetation; (d) Kahuku has similar levels of bat activity to the NPM site;
(e) Kawailoa has a much higher level of bat activity than Kahuku, and hence higher projected
take, than the NPM site; and (f) If Kawailoa data was included, there would have to be some
weighting of the Kawailoa data vs. Kahuku data. Any weighting—50/50? 20/80?—would be
arbitrary. 104 ROA at 9667.
7
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the Board or the ESRC to consider and assign weight values to all data, even data that is clearly
an outlier; rather, HRS Chapter 195D requires the applicant and decision makers to consider the
best available scientific and other reliable data. See HRS § 195D-21(b)(l). Based on the
evidence in the record, the Board did not clearly err in determining that the Kawailoa data was
not the best available scientific and other reliable data.
4.

The ESRC's Review of the HCP Was Proper

KNSC claims that the ESRC did not, as a group, specifically go through all the criteria in
HRS §§ 195D-4(g) and 195D-21. Op. Br. at 12. KNSC has been aware of the ESRC decision
from the outset of the contested case proceeding and even prior to that, yet raises this argument
for the first time on appeal. KNSC most certainly had the opportunity to raise this argument
during the CCH, but failed to do so. Accordingly, this argument should be deemed waived. See
Ass'n of Apartment Owners ofWailea Elua v. Wailea Resort Co., 100 Hawai'i. 97, 107, 58 P.3d
608, 618 (2002) ("Legal issues not raised in the trial court are ordinarily deemed waived on
appeal.").
While HRS § 195D-25(b) requires the ESRC's recommendation to the Board be "based
on a full review of the best available scientific and other reliable data," HRS Chapter 195D does
not require the ESRC to make specific findings on each criterion of HRS §§ 195D-4(g) and
195D-21. Equating the requirement to review the best available scientific and other reliable data
with a point by point discussion on each HRS Chapter 195D criterion is unsound reasoning.
Review of this HCP took place at a time when the ESRC was also drafting its Bat
Guidance. 39 ROA at 4601-47. DOFAW staff held a workshop on April 14-15, 2015 with
government regulators, consultants, ecological researchers, industry personnel, and members of
the public. 104 ROA at 9622, FOF 14. This workshop focused on developing appropriate
mitigation and minimization guidelines for HCPs and ITLs. Id., FOF 15. As discussed above,
with the exception of the 2016 Zimmerling study cited above, the ESRC Bat Guidance
incorporated all of the studies used to support the HCP. Id. at 9678-89, FOF 273-325; 39 ROA
at 4761-99. To say that the ESRC did not do a full review of the best available scientific and
other reliable data related to the HCP at a time when the ESRC was intimately familiar with the
best available scientific and other reliable evidence supporting the Bat Guidance, the very
guidance upon which the HCP is based, is patently false and illogical.
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F.

THE BOARD DID NOT ABUSE ITS DISCRETION BY RULING THAT
MEMBER GON WAS NOT DISQUALIFIED FROM DECISION MAKING

KNSC argues that the CCH was procedurally flawed because of Member Gon's
participation in decision making on the HCP.
1.

KNSC Has Waived Its Arguments With Respect To Member Gon

KNSC filed its Motion to Recuse on January 18, 2018. 94 ROA at 9094-9100. On
March 23, 2018, after considering the Motion to Recuse, NPM's Opposition to the Motion to
Recuse, 95 ROA at 9101-15, and KNSC's Reply to NPM's Opposition, 96 ROA at 9116-21, the
Board issued MO No. 14 denying KNSC's Motion to Recuse. 98 ROA at 9126-33. The deadline
to file a motion for reconsideration of MO No. 14 was March 28, 2018, and the deadline to file
an appeal that order was April 23, 2018. See HAR § 13-l-39(b); HRS § 91-14(b). KNSC did
not file a motion for reconsideration of MO No. 14 pursuant ot HAR § 13-1-39. Nor did KNSC
timely file an appeal of MO No. 14, the Board's final decision and order on the Motion to
Recuse, even though KNSC could have. Therefore, KNSC's arguments against Member Gon's
participation are untimely. If KNSC's claim that Member Gon's participation in decision making
on the HCP was inappropriate were truly sincere, KNSC should have appealed the Board's
decision not to disqualify him before the Board issued its Decision on the HCP, which was not
until almost a full month after the appeal deadline on MO No. 14. Consequently, KNSC has
waived the arguments raised on appeal that Member Gon should have been disqualified from
decision making. KNSC should not be rewarded with a second chance to advance waived
arguments on appeal. See Ass'n of Apartment Owners ofWailea Elua, 100 Hawai'i. at 107, 58
P.3d at 618 ("Legal issues not raised in the trial court are ordinarily deemed waived on appeal.").
2.

KNSC's Motion to Recuse Sam Gon was Untimely

Like its arguments on appeal, KNSC's Motion to Recuse was untimely. KNSC admits
that it objected to Member Gon's participation in decision making on the HCP solely based on
his participation as a member on the ESRC. Op. Br. at 15; 92 ROA at 9046.
KNSC was aware of Member Gon's participation on the ESRC when it requested the
CCH in October 2016. 94 ROA at 9097-98. KNSC did not formally object to Member Gon's
participation then. If KNSC thought that Member Gon's participation was improper or doubted
his impartiality, the time to seek recusal on that ground was before the Board made its decision
to grant the CCH requested by KNSC. KNSC's basis for recusal existed before the matter
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became a CCH. KNSC has waived this argument by its failure to object in a timely manner
earlier and should be estopped from seeking recusal nearly two years after it requested the CCH
in October 2016, which Member Gon voted on with no objection from KNSC.
Waiting until the January 12, 2018 oral arguments, the very last step in the process before
the Board considered the HCP, to seek recusal of Member Gon for the first time reflects KNSC's
desire to delay the HCP, knowing that any delay may jeopardize the financial viability of this
Project which relies on certain tax credits that will expire in the near future.
KNSC's motivations also appear disingenuous because of the contradictory positions
taken by KNSC. The Motion to Recuse challenged the basis for the ESRC approval, see 94 ROA
at 9097 ("It is that committee's [ESRC] recommendation that the hearing officer and Keep the
North Shore Country found to be lacking."), but at oral argument, counsel represented that it was
not questioning the ESRC's decision. 92 ROA at 9087 ("And I just wanted to say one last thing is
that there's nobody on our side who is saying that the [ESRC] didn't do their job. You folks work
very hard. What we're saying is the applicant didn't meeting their burden.").
Notably, the hearing officer did not find that the ESRC's recommendation was lacking
and did not make a single FOF or COL that the ESRC's recommendation was in any manner
wrong or not supported by the evidence in the record. If KNSC is not in fact challenging the
ESRC's recommendation, then there is no reason for Member Gon to recuse himself on the basis
of his participation on the ESRC's initial review and recommendation of the HCP. KNSC fails to
assert a legal basis upon which Member Gon should have been recused and has not met its
burden to show that the Board abused its discretion by not to disqualifying Member Gon.
3.

The Decision Does Not Violate HRS §§ 91-9(g) and 91-13

KNSC argues that at the January 12, 2018 oral argument before the Board, Member Gon
recited his experience and history, which KNSC considered to be outside of the record, and thus
a violation of HRS § 91-9(g) or § 91-13 requiring his recusal and disqualification. 94 ROA at
9095-96. KNSC cites to statements made by Member Gon at the January 12, 2018 oral
arguments after KNSC had already stated its intent to file the Motion to Recuse and requested
that Member Gon recuse himself based solely on his prior participation on the ESRC. Id. at
9495. These statutes do not mandate Member Gon's recusal. Under HRS § 91-9(e), the record
consists of:
(1) All pleadings, motions, intermediate rulings; (2) Evidence received or
considered, including oral testimony, exhibits, and a statement of matters
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officially noticed; (3) Offers of proof and rulings thereon; (4) Proposed findings
and exceptions; (5) Report of the officer who presided at the hearing; (6) Staff
memoranda submitted to members of the agency in connection with their
consideration of the case.
The ESRC proceedings, as well as all evidence and testimony taken as part of the
contested case proceeding, are part of the administrative record in this case. The ESRC is an
advisory committee to the Board, thus a part of the same agency, whose specific function is to
"serve as a consultant to the board and the department on matters relating to endangered,
threatened, proposed and candidate species," including reviewing all HCPs and making
recommendations to the Board about whether or not to approve, amend, or reject the HCP. HRS
§ 195D-25(a) & (b)(l). The Board is statutorily required to consult with the ESRC and to
consider the ESRC's recommendation before the Board can make its own decision on the HCP.
See HRS §§ 195D-21(b)(l) and 195D-4(g) (imposing additional duties on the Board if it makes a
decision that is inconsistent with the ESRC's recommendation, and providing that the Board may
issue an incidental take license only after consultation with the ESRC). Thus, considering ESRC
proceedings cannot be improper or "outside of the record."
Second, all of the ESRC meetings are publicly noticed meetings subject to the Sunshine
Law, HRS Chapter 92. It is disingenuous for KNSC to argue that available public record
information from members of the ESRC and the ESRC proceedings are "outside of the record,"
particularly for this HCP, where the ESRC meeting minutes were submitted as exhibits. 39 ROA
at 4595-4654. KNSC had the full and complete opportunity to participate in those ESRC
meetings and did in fact attend and participate. See 82 ROA at 8632, 8666, NPM FOF 100, 248.
Third, KNSC relies on Member Gon's statement: "[t]he fact that it does not show up in the HCP
record" as a basis for arguing that the information was in fact not in the [administrative] record.
Op. Br. at 14. That is not the case. Member Gon's statements contain no new information that is
not already in the record or information that was not otherwise available to the public and those
who attended the ESRC meetings, including KNSC. Member Gon stated (92 ROA at 9086):
And then continuing on now, the idea that the ESRC did not consider other
turbine projects and other bats and the ramifications of that on this particular case
is probably erroneous. I mean, the fact that it doesn't show up in the HCP record
kind of flies in the face of the fact that the ESRC went to visit as many of these
projects in person to look at the areas that were being surveyed, to consider the
records for each of those places, the different conditions and habitat, the everything from the vegetation, to the wind, typical wind, behavior, and the like
in order to assess what was most appropriate to apply to this particular HCP.
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This statement is consistent with the evidence already in the record. First, the ESRC
conducted a site visit on March 30, 2015 and surveyed the Project area, the purpose of the site
visit being "to see what the site looks like on the ground, review the materials in the HCP, and
provide comments to the applicant on the HCP." 39 ROA at 4595-4600, 4630-31.
Second, the record reflects that there is evidence: (a) that the ESRC discussed and
considered that the take estimate for the 'ope'ape'a for this Project was based on the Kahuku
wind farm's data, and (b) of the fact that the Kahuku wind project is adjacent to the project site,
and has the same vegetation, topography, wind regime, bat activity, and habitat as the Project.
See, e.g., 104 ROA at 9666-67, FOF 224-225; 39 ROA at 4595-4600, 4633-34; 14 ROA at 547.
Third, the record reflects that the location, topography and vegetation, and wind regime at the
Kahuku wind farm are the most influential factors in estimating the Project's potential take of the
'ope'ape'a. 104 ROA at 9666-67, FOF 224-225. Thus, there is no violation of HRS § 91-9(g)
because the fact that the ESRC performs site visits to wind projects was not new information
introduced at the January 12, 2018 meeting, as clearly reflected in the record.
KNSC now alleges that this statement by Member Gon is false because his statement
refers to doing site visits for all the projects prior to making a decision in the HCP for this
project, but there is no evidence in the record that the ESRC did a site visit to all of the projects
in connection with this HCP. KNSC appears to be taking this statement out of context. The
ESRC is required by HRS § 195D-25(b)(l) to do "at least one site visit to each property that is
the subject of the proposed action," as part of its recommendation to the Board on the HCP at
issue, not a site visit to every wind farm. It logically follows that the ESRC has done a site visit
for each of the other wind farms with approved HCPs, because the ESRC is required by law to
do so. Member Gon's statement appears to be a general statement about the ESRC's role. In any
event, the record reflects that site visits were done for other projects. 39 ROA at 4648-54; 61
ROA at 5746 (ESRC Minutes showing that site visits are conducted for other projects).
References to each of the wind farms with approved HCPs are in the record, either through the
parties' respective filings in this contested case proceeding or questioning and cross examination
of witnesses. See, e.g., id; 104 ROA at 9649, FOF 134; 61 ROA at 6217-6344 & 7416-7908
(Kahuku and Kawailoa's HCPs filed as exhibits by KNSC).
Member Gon has prior experience on the ESRC and has knowledge of the agency's
involvement with this Project, which information is fully documented and analyzed in the HCP,
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a comprehensive FEIS, multiple public filings, and hearing materials related to this case, does
not require Member Gon's recusal or disqualification. Expertise and knowledge in a particular
area has been a long-standing consideration for persons serving on State agencies and boards.
As the Hawai'i Supreme Court aptly stated in Tangen v. State Ethics Comm'n:
Finally, we approve of the Conflicts-of-Interest Act which appeared in 1
Harv.J.Legis. 68 (1974): . . . A well-drawn statute should prohibit conflicts of
interest which are most damaging to the standards of good government and yet
not prohibit so much that competent people will be discouraged from serving.
For example, a state would be hurt more than helped by a statute which in
effect barred experts from serving on advisory boards. Therefore the scope of
the Act has been limited in certain areas where broad prohibitions would do more
harm than good.
57 Haw. 87, 94, 550 P.2d 1275, 1280 (1976); see also S. Stand. Comm. Rep. No. 670-72, in
1972 Senate Journal, Reg. Sess., at 1034-1035.
Lastly, KNSC argued that Mauna Kea Power Co. v. Bd. of Land and Natural Res., 76
Hawai'i 259, 874 P.2d 1084 (1994), supports its position that this court should remand the case
to BLNR to allow KNSC to question DLNR staff and ESRC members regarding Member Gon's
comments in order to cure the alleged violation of HRS §§ 91-9(g) and 91-13. This case is
factually distinguishable from the instant matter. Mauna Kea Power Co. involved a situation
where the Board made an independent site visit after the conclusion of a CCH. 76 Hawai'i 259,
261, 874 P.2d 1084, 1086 (1994). For the same reasons as those stated above regarding alleged
violations of HRS § 91-9(g), Member Gon has not violated HRS § 91-13 (which only prohibits
consultation on the facts outside of the record by an agency official rendering a decision in a
CCH, unless there is notice and opportunity for all parties to participate). Member Gon's
comments relate directly to facts and issues already in the record. KNSC had the opportunity to
cross-examine and present rebuttal witnesses and evidence on these matters in the contested case,
but chose not to or failed to call additional witnesses on these issues, and its position was never
raised in questioning the agency witness or any other witness at the hearing. The Board did not
abuse its discretion by not requiring Member Gon to recuse from decision making on the HCP.
4.

Member Gon's Participation Did Not Result in an Appearance of Bias or
Prejudice to KNSC

KNSC argues that Member Gon is biased against KNSC because he voted against
granting the CCH. Op. Br. at 17. KNSC also claims, for the first time on appeal but could have
been raised during the CCH, that Member Gon is biased because of a statement he made during
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when KNSC's requested the CCH (which the Board ultimately voted in favor of).
The fact that Member Gon voted against granting the CCH is not evidence in and of itself
of bias and is insufficient to overcome the "presumption of honesty and integrity" given to
agency decisions. See Sifagaloa v. Board of Trustees of the Employment Retirement System, 74
Haw. 181, 193, 840 P.2d 367, 372 (1992). It is well established that an adverse ruling does not
evidence bias. SeeJouv. Dai-Tokyo Royal State Ins. Co., 116Hawai'i 159, 165, 172 P.3d 471,
477 (2007) ("It is well-settled that mere adverse rulings are insufficient to establish bias.");
James W. Glover, Ltd. v. Fong, 39 Haw. 308, 316 (1952) (stating that "mere adverse rulings,
even if erroneous[,]" would not constitute a "basis for disqualification").
KNSC alleges that Member Gon is also biased against KNSC because of the statement he
made during the deliberation on the CCH request that KNSC's "suggestion that the habitat
conservation plan is fatally flawed or inadequate [sic] researched is problematic in his mind."
Op. Br. at 17. If KNSC really believed that this statement was prejudicial, KNSC should have
objected to his participation on the CCH vote then, on December 9, 2016. The burden of proof
lies with the party seeking disqualification. See Hawaii-Pac. Venture Capital Corp. v. Rothbard,
437 F.Supp. 230, 234 (D. Haw. 1977). KNSC has not met its burden with demonstrable evidence
of actual bias. Instead, KNSC posits that Member Gon's "demonstrated bias.. .should preclude
his participation^]" Op. Br. at 16.
KNSC offers no instance of any "demonstrated bias," but rather simply an unsupported
allegation that a Board member's prior position somehow imparts bias. The ESRC is in fact a
part of the DLNR, and the primary purpose of the ESRC is to review the same materials
presented to the Board and give a recommendation to the Board on the HCP. Member Gon and
the other members of the Board are certainly able to review and compare the evidence in the
record to the findings of the ESRC. That is exactly what each Board member must do and did.
There is no basis to say that Member Gon had prejudged the outcome of the Board's
deliberations based on his prior involvement with ESRC. No facts presented by KNSC
demonstrate such actual or perceived bias here.
Member Gon's participation in the prior ESRC recommendation and now as a member of
the Board is pursuant to official action. Therefore, HRS § 84-148 is the sole governing statute
o

HRS § 84-14(a) governs conflicts of interest for public officers and employees, including
members of the Board. See HRS § 84-2. (The Board does not have its own rules governing
4818-8832-6770.10.068719-00002

29.

applicable to any alleged conflicts of interest here. See supra note 8.
"[T]he test for disqualification due to even the 'appearance of impropriety' is an objective
one, based not on the beliefs of the petitioner or the judge, but on the assessment of a reasonable
impartial onlooker apprised of all the facts." State v. Ross, 89 Hawai'i. 371, 380, 974 P.2d 11, 20
(1998) (emphasis added). The alleged facts must be sufficient "for a sane and reasonable mind
to fairly infer bias or prejudice." Jou v. Schmidt, 117 Hawai'i. 477, 483, 184 P.3d 792, 798 (App.
2008). To support a motion to disqualify a decision-maker for lack of impartiality, specific facts
and reasons must be laid out; conclusory allegations and speculations are not sufficient. HawaiiPac. Venture Capital Corp., 437 F.Supp. at 234. Here, KNSC provides no evidence of actual or
perceived bias, only mere speculation. The simple fact that Member Gon served previously on
the ESRC, and reviewed this HCP before the CCH evidence was taken and considered, does not
automatically mean he is biased. No evidence exists that Member Gon did not objectively
review the record from the contested case proceeding and properly evaluate this matter.
Member Gon's statements at the January 12, 2018 oral arguments affirmed that he could
and would be impartial and open minded about all of the evidence (92 ROA at 9085-86):
The idea of my ability to take in fresh information and provide for an opinion
on this particular case is not in question. I enjoy looking at new information,
considering whether or not it provides a significant deviation from what has
already been known at the time. I'm actually in a really good position to determine
conflicts of interest or recusals. See Hawai'i Administrative Rules Title 13, Chapter 1.) HRS §
84-14(a) states that no state employee shall take any official action directly affecting: "(1) A
business or other undertaking in which the employee has a substantial financial interest; or (2) A
private undertaking in which the employee is enRaged as legal counsel, advisor, consultant,
representative, or other agency capacity." (Emphases added.) HRS § 84-14(a) (emphasis added)
further provides:
"A person whose position on a board, commission, or committee is mandated by statute,
resolution, or executive order to have particular qualifications shall only be prohibited
from taking official action that directly and specifically affects a business or
undertaking in which the person has a substantial financial interest; provided that the
substantial financial interest is related to the member's particular qualifications."
Member Gon was appointed to the ESRC based on his expertise as a conservation biologist. 92
ROA at 9084. Member Gon was appointed to the Board for his specific expertise and knowledge
in native Hawaiian culture and traditional and customary practices. See HRS § 171-4(c);
https://dlnr.hawaii.gov/boards-commissions/blnr/member-samuel-ohu-gon-iii/. Under the
applicable law, Member Gon would only need to recuse himself from considering this HCP if it
is demonstrated that he has a substantial financial interest in the HCP's outcome. See HRS § 8414(a). There is no evidence that Member Gon has any (much less a substantial) financial interest
in the outcome of this Project or otherwise is engaged as a representative of NPM.
4818-8832-6770.10.068719-00002

30.

whether or not what I hear today, what I've read in the contested case information
does represent relatively new information. So the decision was made in
consultation with the AG for me to remain in this deliberation.
There is no indication that Member Gon had prejudged this matter based on his
participation on the ESRC. There is no reason to think a respected member of the Board and
former member of the ESRC, appointed for his expertise in biology and the 'ope'ape'a in
particular, is not going to make an objective, impartial decision. Even though the Hearing
Officer Recommendation differed from the recommendation of the agencies and the ESRC, the
consideration of competing positions alone is not sufficient to require recusal. See Matter of
Beverly Hills Bancorp Commercial Paper Holders v. Rw Hine, 752 F.2d 1334, 1341 (9th Cir.
1984); State v. Ortiz, 91 Hawai'i 181, 981 P.2d 1127 (1999).
Although KNSC attempts to show that Member Gon's vote to recommend approval of the
HCP while he was on the ESRC amounts to prejudgment under Mauna Kea Anaina Hou v. Bd.
of Land and Natural Res., 136 Hawai'i 376, 363 P.3d 224 (2015), that case is factually
distinguishable from the instant proceeding. In Mauna Kea Anaina Hou, the Board's decision to
conditionally grant a conservation district use permit prior to holding a CCH was reversed and
found to be a violation of due process. Id. at 391, 363 P.3d at 239. As KNSC quotes, contested
case "procedures are designed to ensure that the record is fully developed and subjected to
adversarial testing before a decision is made. Yet that purpose is frustrated if, as was the case
here, the decision-maker rules on the merits before the factual record is even developed." Id.
This case does not involve a situation where the decision-maker is making a decision
before the record has been developed. The decision-maker on this HCP is the Board. See HRS
§§ 195D-4(g), 195D-21. The statutory process under HRS Chapter 195D requires the ESRC to
make a recommendation on the HCP to the Board, based on the information presented to the
ESRC. HRS § 195D-25. The ESRC did that. Following the ESRC's recommendation and upon
request by KNSC, the Board, prior to decision-making on the HCP, granted the contested case
proceeding. The evidentiary portion of the contested case is complete and the decision on the
HCP is now before the Board. There is no evidence of prejudgment by this Board.
Member Gon does not have a disqualifying interest under HRS § 81-14. His statements
at the hearing on January 12, 2018 do not rise to the level of conduct to show bias or
prejudgment on the HCP. There is no legal basis to allege that Member Gon could not or did not
perform his Board functions ethically and properly, and otherwise there is no legal basis to
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disqualify him based on the governing statutory language in HRS § 84-14. 98 ROA at 9126-33.
G.

THE BOARD WAS NOT SUBJECT TO POLITICAL PRESSURE OR EX
PARTE COMMUNICATIONS

KNSC argues the CCH was tainted by political pressure and ex parte communications,
stating that Senator Lorraine Inouye's letter to the Board and phone calls to certain individual
members were ex parte communications in violation of HAR § 13-1-37. Op. Br. at 18. Prior to
oral arguments on January 12, 2018, Chair Case disclosed on the record that the Board had
received a letter from Senator Inouye. See 92 ROA at 9043-45. Chair Case confirmed that the
letter was accidentally distributed to the Board members, but once Chair Case realized the error,
immediately emailed the Board members to direct them not to read it. Id. Chair Case confirmed
that none of the Board members had read the letter. See id.
Member Reeling disclosed that he received a phone call from Senator Inouye and
inadvertently spoke to her, not realizing the matter was before the Board. Id. at 9043-45.
Consequently, Member Roehrig recused himself from and did not participate in oral arguments
or any deliberations on the Decision. See id.; 104 ROA at 9715. Member Yuen disclosed that his
wife took a message from Senator Inouye. 104 ROA at 9045. The message stated that it was in
regards to the Kahuku Wind Farm, so Member Yuen returned the call and immediately, before
any discussions, informed Senator Inouye that he could not speak with her. Id.
After hearing these disclosures, KNSC did not object to the participation of any of the
Board members on the basis of ex parte communications or undue political pressure by Senator
Inouye. Rather, KNSC objected only to Member Gon for the sole reason that he was on the
ESRC at the time that the ESRC voted in favor of the HCP. See 92 ROA at 9045-46. KNSC
could have included these arguments in its Motion to Recuse, but chose not to. Instead, KNSC
raises these arguments for the first time on appeal. These arguments are untimely and should be
deemed waived. See Wailea Elua, 100 Hawai'i. at 107, 58 P.3d at 618 ("Legal issues not raised
in the trial court are ordinarily deemed waived on appeal.").
In any event, there is no actual evidence that Senator Inouye's letter or calls had any
"direct contact with the decisionmaker regarding the merits of the dispute" or otherwise violated
HAR § 13-1-37. See In re Water Use Permit Applications, 94 Hawai'i 97, 123, 9 P.3d 409, 435
(2000) (finding no direct and focused interference on the Commission on Water Resource
Management and thus no nexus demonstrating improper political pressure); see also Kilakila,
138 Hawai'i at 399-400, 382 P.3d at 211-12 (2016). As discussed, Member Roehrig, who did
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speak to Senator Inouye, recused himself and was therefore not a decision maker on the merits of
the HCP, and Member Yuen had no direct contact with Senator Inouye on the merits of the HCP.
H.

THE BOARD'S DECISION WAS NEITHER FLAWED NOR IRREGULAR

KNSC argues that the CCH proceeding involved procedural irregularities resulting in a
flawed Board decision. KNSC claims, without any legal support or citation, that the HCP and
ITL should have been remanded back to the ESRC, stating that (Op. Br. at 18-19):
In this highly unusual instance, the BLNR went beyond the boundaries of the
Board's role, playing scientist and substituting it's [sic] judgment for that of the
experts, instead of carefully maintaining its responsibility as a fair adjudicator of
the process. Unlike the Hearing Officer's well-reasoned recommendations, the
BLNR single-mindedly put the blinders on and in this pursuit the BLNR left a
trail of procedural errors.
The decision on the HCP required highly technical and specialized advice. In that respect,
NPM agrees that the decision on the HCP should be left to the experts. KNSC, however,
incorrectly asserts that the Hearing Officer is the expert to which the Board should defer.
The ESRC is quite literally the expert board established by HRS Chapter 195D. As
discussed in Part III.A, the ESRC is required by law to make a recommendation, based on its
expert review of the best scientific and other reliable data, to the Board. The ESRC made its
recommendation to approve the HCP. See 39 ROA at 4648-54; 104 ROA 9621-22, FOF 11-13.
After reviewing the evidence in the record pre- and post-CCH, the Board agreed with the ESRC's
recommendation and approved the HCP and ITL. 104 ROA at 9617-9717. This is the process set
forth by HRS §§ 195D-4(g) and 195D-21. There is nothing unusual or irregular about it.
Respectfully, the Hearing Officer had no expert experience in the areas required for
evaluation of the HCP on the level required by the ESRC. Furthermore, the Hearing Officer's
Recommendation failed to make even one FOF or COL that the ESRC's recommendation was in
any way flawed or not based on the best available scientific or other reliable data. The Board
properly rejected the hearing officer's ultimate recommendation not to approve the HCP. The
Hearing Officer's Recommendation interpreted the statute in a way that was not in line with the
DLNR's and Board's actual expertise in the area and how they interpret the statute. See Paul's
Elec. Service, 104 Hawai'i at 417, 91 P.3d at 499 ("To the extent that the legislature has
authorized an administrative agency to define the parameters of a particular statute, that agency's
interpretation should be accorded deference."). The Hawai'i Supreme Court has stated that
deference to an agency's decision may not be warranted when an appellant makes a showing that
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the agency's "decision is invalid because it is unjust and unreasonable in its consequences," id. at
418, 91 P.3d at 500, and that an agency's decision is an abuse of discretion if it "clearly exceeded
the bounds of reason or disregarded rules or principles of law or practice to the substantial
detriment of a party litigant." Id. at 419, 91 P.3d at 501.
Had the Board adopted the Hearing Officer's Recommendation, which in a wholesale
fashion rejected the ESRC's recommendation without any support or a single FOF for doing so,
that process would have been highly unusual and irregular. Instead, the Board adopted portions
of the Hearing Officer's Recommendation, but also made its own FOF and COL where the Board
disagreed with the Hearing Officer or otherwise felt that more clarity and support was needed.
See generally, 104 ROA at 9617-9717. Where the Board disagreed with the Hearing Officer, the
Board made specific FOF detailing its disagreement. See, e.g., id. at 9617-19. (NPM notes that
the Board adopted a significant portion of the Hearing Officer's Recommendation and NPM
objected to only about 3% of the Hearing Officer's findings. NPM's and the Board's rejection of
the Hearing Officer Recommendation were limited to her FOF and COL on the 'ope'ape'a.)
KNSC's requested relief to remand the HCP and ITL back to the ESRC is not supported
by the evidence in the record and would not serve judicial economy. Mr. Fretz, Chair of the
ESRC, testified that based on the evidence presented to him at the evidentiary hearing, there is
nothing that would change his mind about the ESRC's recommendation that the Board approve
the HCP and ITL, or that would require the ESRC to once again review the HCP for compliance.
See 76 ROA at 8506; see also 104 ROA at 9696-98, COL 6, 9 ("Dr. Fretz testified that the
various criticisms of the HCP offered by its opponents at the contested case hearings gave no
reason to return the HCP to the ESRC for reconsideration."), 10-13; see also 76 ROA at 8506.
I.

ARGUMENTS WAIVED BY KNSC

Footnote 1 of KNSC's opening brief identifies a litany of FOF and COL, stating that
KNSC does not waive its rights to argue that the FOF and COL are erroneous in part or entirely,
asserting that the FOF and COL are irrelevant, inaccurate, and/or incorrect in part or entirely.
Because KNSC has not presented any discernible argument as to why those FOF are
clearly erroneous or the COL are in violation of the law, any future challenges to the FOF and
COL should be deemed waived. See Kaho 'ohanohano v. Dep 't of Human Services, 117 Hawai'i
262, 297 n.37, 178 P.3d 538, 573, n.37 (2008) (determining that the appellant had failed to raise
a discernible argument with regard to any factual errors contained in the trial court's findings
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because it did not point to any specific finding as being incorrect, but rather raised a general
objection to them, and thereby "shiftfed] the burden upon this court to comb through the 249
FOFs and determine which of the FOFs are erroneous"); see also Citicorp Mortgage Inc. v.
Bartolome, 94 Hawai'i 422, 433, 16 P.3d 827, 838 (2000) ("An appellate court does not have to
address matters for which the appellant has failed to present discernible argument").
KNSC also identifies in that same footnote 12 Board FOF and COL that were present in
the Hearing Officer's Recommendation verbatim or with a slight modification but which KNSC
did not challenge in its exceptions to the Hearing Officer's Recommendation: FOF 44, 185, 186,
188, 230, 273, 274, 275, 277, 311 and 330, and COL 21. See 89 ROA at 9010-12. KNSC has
therefore waived any challenge to these FOF and COL. See Wailea Elua, 100 Hawai'i at 107, 58
P.3d at 618 ("Legal issues not raised in the trial court are ordinarily deemed waived on appeal.").
J.

DEFERENCE TO THE BOARD

KNSC has failed to meet its burden to show that the Decision is clearly erroneous,
arbitrary, capricious or an abuse of discretion by the approving agencies. Accordingly, the
Board's decision approving the HCP and granting the ITL should be affirmed. See 104 ROA at
9681, FOF 291 ("The ESRC's approval of the HCP constitutes its expert and professional
judgmentf.]"); see also 104 ROA at 9687, FOF 315; Gray Line Hawai'i, 93 Hawai'i at 53, 995
P.2d at 784 (holding that a presumption of validity is accorded to the decisions made by an
administrative agency within its sphere of expertise).
IV.

CONCLUSION
For the foregoing reasons, KNSC has failed to meet its difficult burden to show that any

of the Board's FOF are clearly erroneous or that any of the Board's COL are in violation of any
law. Accordingly, NPM respectfully requests this court to affirm the Board's Decision. NPM
appreciates the court's consideration of this matter and requests that the hearing be set as
expeditiously as possible.
DATED: Honolulu, Hawai'i, October 1, 2018.,
JOHN P. MANAUT
PUANANIONAONA P. THOENE
Attorneys for Appellee
NA PUA MAKANI POWER PARTNERS,
LLC
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