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I.

INTRODUCTION
After a contested case, the Board of Land and Natural Resources ("Board") granted a

habitat conservation plan ("HCP") and associated incidental take permit to Appellee Na Pua
Makani Power Partners, LLC ("Na Pua Makani") for its proposed wind energy farm. In this
agency appeal, Appellant Keep the North Shore Country ("Appellant") argues that the HCP
failed to meet the statutory requirements, and that the contested case was procedurally flawed.
This brief is submitted on behalf of the Board as tribunal for the limited purpose of
confirming the integrity of the procedure. The Board also believes its decision is correct on the
merits but respectfully defers briefing on the merits to the parties.
II.

COUNTERSTATEMENT OF THE FACTS
Na Pua Makani plans to construct and operate a 25 megawatt wind energy facility

("Wind Energy Project") in Kahuku, Oahu. The project's wind turbines are likely to result in
"take" relating to endangered species of birds and the endangered Hawaiian hoary bat, or
ope'ape'a. In other words, operation of the turbines will result in the inadvertent deaths of a
small number of Hawaiian hoary bats. Na Pua Makani therefore needs an incidental take license
to authorize the take. The license in turn requires an HCP.
Na Pua Makani prepared and submitted an HCP. That HCP was reviewed by the
Endangered Species Recovery Committee ("ESRC"), an advisory committee to the Board on
habitat conservation plans and associated incidental take permits. ROA at 4595-4654. The
ESRC reviewed and discussed the HCP. Revisions were made based on the comments of the
ESRC. Ultimately the ESRC recommended approval of the HCP on February 25, 2016. ROA at
4652-4653.

The Board took up the HCP and incidental take license, but deferred the matter upon
receiving oral requests for contested case hearing. ROA at 467-468. Appellant and others
submitted petitions for a contested case hearing and the Board allowed a contested case hearing.
ROA at 479-515, 803-804.
A contested case hearing was held. Hearing Officer Yvonne Izu prepared and submitted
to the Board the Hearing Officer's Recommended Findings of Fact, Conclusions of Law, and
Decision and Order ("Hearing Officer's Proposed Order") recommending that the Board
disapprove the HCP. ROA at 8757-8827. The parties then submitted exceptions to the Hearing
Officer's Proposed Order. A hearing on the exceptions was held by the Board.
At the hearing, Appellant requested that Member Gon recuse himself from the contested
case because he was a member of the ESRC when the ESRC made its recommendation to the
Board. ROA at 9045-9046. Chairperson Suzanne Case asked counsel for Appellant to file a
motion for recusal. ROA at 9046. Minute Order No. 13 set deadlines for the motion, opposition
to the motion, and reply brief, and asked that the parties address the applicability of Liberty
Dialysis-Hawaii, LLC v. Rainbow Dialysis, LLC, et al, 130 Hawai'i 95, 306 P.3d 140 (2013).
ROA at 9091. Appellant filed a Motion and Memorandum to Recuse Sam Gon III in Response
to Minute Order No. 13. ROA at 9094-9100. Na Pua Makani filed an opposition to the motion.
ROA at 9101-9115. Appellant filed a reply to Na Pua Makani's opposition to the motion. ROA
at 9116-9121. Member Gon submitted a written disclosure, stating in part:
I understand that my consideration of the [habitat conservation plan] is based on
the evidence in the record and the various presentations to the Board considered
in light of my experience, training, and background. I am fully capable of
considering issues before the Board based upon information presented during the
course of public meetings and hearings, without prejudice or bias toward any
result or party.

I respectfully submit that my experience, training and background will be of
service to the Board of Land and Natural Resources in reaching a fair and
appropriate decision on this matter.
ROA at 9123. The Board decided that Mr. Gon was not disqualified and denied the motion.
ROA at 9126-9133.
On the merits, the Board adopted many of the findings of fact and conclusions of law
from the Hearing Officer's Proposed Order, but decided to follow the recommendation of the
ESRC and approved the HCP and incidental take permit with certain additional conditions. ROA
at 9234-9335.
III. STANDARD OF REVIEW
Hawaii Revised Statutes ("HRS") chapter 91 governs the judicial review of the orders of
the Board.
Conclusions of law are reviewable under HRS §91-14(g)(l), (2), and (4). They are freely
reviewable to determine if the agency decision was in violation of constitutional or statutory
provisions, in excess of statutory authority or jurisdiction or agency, or affected by other error of
law. Hardin v. Akiba, 84 Hawai'i 305, 310, 933 P.2d 1339, 1344 (1997).
Findings of fact are reviewable under HRS §91-14(g)(5). The clearly erroneous
standard must be applied to determine if the agency decision was clearly erroneous in view of the
reliable, probative, and substantial evidence on the whole record. Alvarez v. Liberty House Inc.,
85 Hawai'i 275, 277, 942 P.2d 539, 541 (1997). Substantial evidence is "credible evidence
which is of sufficient quality and probative value to enable a person of reasonable caution to
support a conclusion." Leslie v. Estate ofTavares, 91 Haw. 394, 399, 984 P.2d 1220, 1225
(1999)(citations omitted).

Findings of fact that are not challenged on appeal are binding on the appellate court.
Okada Trucking Co. v. Ed. of Water Supply, 97 Hawai'i 450, 458, 40 P.3d 73, 81 (2002); see
also, Hui Kakoo Aina Hoopulapula v. Bd. of Land and Natural Resources, 112, Hawai'i 28, 40,
43 P.3d 1230, 1242 (2006).
When mixed questions of law and fact are presented, an appellate court must give
deference to the agency's expertise and experience in the particular field. Dole Hawaii DivisionCastle and Cooke, Inc. v. Ramil, 71 Haw. 419, 424, 794 P.2d 1115, 1118 (1990). "[T]he court
should not substitute its own judgment for that of the agency." Id. (citing Camara v. Agsalud, 67
Haw. 212, 216, 685 P.2d 794, 797 (1984)).
After review, the court may affirm the decision of the agency or remand the case
with instructions for further proceedings, or it may reverse or modify the decision and order if
the substantial rights of the appellant may have been prejudiced. However, the circuit court's
review of administrative orders is "qualified by the principle that the agency's decision carries a
presumption of validity and appellant has the heavy burden of making a convincing showing that
the decision is invalid because it is unjust and unreasonable in its consequences." Konno v.
County of Hawaii, 85 Hawai'i 61, 77, 937 P.2d 397, 413 (1997).
IV. DISCUSSION
Appellant argues that there were procedural irregularities which resulted in a "flawed
decision" and the contested case was tainted by "improper political pressure" and ex parte
communications.
A.

The Contested Case Did Not Violate HRS §§ 91-9(g) and 91-13

Appellant argues that Member Gon should have recused himself from the contested case.
Appellant argues that as a member of the ESRC when the ESRC voted to recommend approval

of the HCP, he should be precluded from participating in the contested case. To the contrary,
Hawai'i case law makes clear that there is no inherent conflict of interest when one participates
in an initial decision and then participates as a member of a board that subsequently reviews the
initial decision. Liberty Dialysis-Hawaii, LLCv. Rainbow Dialysis, LLC, et al, 130 Hawai'i 95,
306 P.3d 140 (2013). The statute that establishes the ESRC supports the same conclusion
because the Board Chairperson (or Chairperson's designee) is a required member of the ESRC.
HRS § 195D-25.
Appellant also argues that Member Gon's participation in this contested case violates
HRS §§ 91-9(g) and 91-13 because he was a member of the ESRC during the time the ESRC
reviewed and recommended approval of the subject habitat conservation plan and reviewed
information about the habitat conservation plan that may not be in the contested case record.
Member Gon's participation on the ESRC does not require his recusal nor does it support
disqualification. HRS § 91-9(g) provides, "No matters outside the record shall be considered by
the agency in making its decision except as provided herein." Similarly, HRS § 91-9(g)
prohibits board members from "consulting] any person on any issue of fact except upon notice
and opportunity for all parties to participate, save to the extent required for the disposition of ex
parte matters authorized by law." Nothing in the record shows that Member Gon's participation
in the contested case violated HRS §§ 91-9(g) and 91-13. Appellant argues that a statement
made by Member Gon at the hearing on exceptions (after Appellant objected to Member Gon's
participation in the contested case) "confirms" that he relied on information not in the record.
Member Gon stated at the hearing on exceptions:
And then continuing on now, the idea that the ESRC did not consider other
turbine projects and other bats and the ramifications of that on this particular case
is probably erroneous. I mean, the fact that it doesn't show up in the HCP record
kind of flies in the fact of the fact that the ESRC went to visit as many of these

projects in person to look at the areas that were being surveyed, to consider the
records for each of those places, the different conditions and habitat, the everything from the vegetation to the wind, typical wind, behavior, and the like in
order to assess what was the most appropriate to apply to this particular HCP.
ROA at pp. 9086.
Appellant argues that "[cjontrary to [Member] Gon's statement, there is no evidence that
the [ESRC] visited any other wind turbine projects, 'in order to assess what was most appropriate
to apply to this particular HCP.'" This is a misinterpretation of Member Gon's statement. The
ESRC's purpose in conducting the site visit of the location of the proposed Wind Energy Project
"[was] to see what the site looks like on the ground, review the materials in the HCP, and
provide comments to the applicant on the HCP." ROA at 4595. This inference is supported by
HRS § 195D-25(b)(l) which provides that the ESRC shall "[r]eview all habitat conservation
plans... and incidental take licenses and make recommendations, based on a full review of the
best scientific and other reliable data and at least one site visit to each property that is the subject
of the proposed action, and in consideration of the cumulative impacts of the proposed action on
the recovery potential of the endangered, threatened, proposed, or candidate species, to the
department and the board as to whether or not they should be approved, amended, or rejected[.]"
It is evident from Member Gon's entire statement that when he referred to the "fact [that] the
ESRC went to visit as many of these projects in person to look at the areas that were being
surveyed, to consider the records for each of those places, the different conditions and habitat"
he was referencing site visits conducted by the ESRC in connection with the ESRC's review of
habitat conservation plans for proposed wind farms at those sites. ROA at pp. 4595-4600.
B.

There Was No Appearance of Bias or Prejudice

Member Gon stated in his written response that he understands his obligation to consider
the HCP based on the evidence in the record and presentations to the Board, and there is no

credible reason to believe otherwise. ROA at 9123. Appellant's assertion that Member Gon's
participation on the ESRC when the ESRC made its decision to recommend approval of the HCP
to the Board does not establish bias or prejudice. To the contrary, Member Gon stated in his
written response, "I am fully capable of considering the issues before the Board based upon the
information presented during the course of public meetings and hearings, without prejudice or
bias toward any result or party." Id.
Likewise, Member Gon's vote against granting the contested case hearing is not
sufficient to establish bias or prejudice. Whether a contested case is required by law is often a
complex analysis and not black and white. Na Pua Makani submitted testimony in opposition to
the contested case requests raising arguments against the granting of the contested case. ROA at
9598-9610. Member Gon's vote certainly reflected the complexity of the issue of whether a
contested case was required, but does not show any bias or prejudice as Appellant suggests.
C.

The Board Was Not Subject to Political Pressure or Ex Parte Communications

Appellant alleges that communications from State Senator Lorraine Inouye to certain
Board members were ex parte communications that amounted to improper political pressure on
the Board. At the hearing on exceptions, Chair Case disclosed that the Board received a letter
from Senator Inouye. ROA at 9043. The letter was accidentally distributed to the members;
however, once Chair Case was aware that the letter had been sent to the members, she
immediately emailed the members asking that they not read the letter. Id. She also stated that
none of the members read the letter. Id.
Member Chris Yuen disclosed at the same hearing that he received a message from his
wife that Senator Inouye called regarding the Kahuku wind farm. ROA at 9045. Member Yuen

called Senator Inouye and without any discussion, informed her that he could not discuss the
matter.
Member Stan Roehrig disclosed that he received a call from Senator Inouye and they
discussed a wind energy project, before he realized that the project being discussed was the
subject of a contested case, since he had not yet received the contested case material. ROA at
9043-9044. Member Roehrig recused himself and did not participate further in the contested
case. ROA at 9044-9045.
None of the six (remaining) members communicated with Senator Inouye about the
contested case or the proposed Wind Energy Project. They were not influenced by her attempts
to communicate with them and the record reflects that they made the proper disclosures on the
record. No objection to Senator Inouye's attempted communications was made by Appellant at
the hearing (or prior to this appeal being filed).
D.

The Board's Decision Is Not Procedurally Flawed

Appellant argues that the Board should have remanded the HCP and incidental take
license to the ESRC. Appellant further alleges that the Board went beyond its boundaries,
substituting its judgment for the ESRC. The Board followed proper procedure in the contested
case. Nothing in the law requires the Board to obtain a second recommendation from the ESRC
before making its decision in the contested case. HRS § 195D-25 requires that the ESRC make a
recommendation to the Board on applications and proposals for habitat conservation plans and
incidental take licenses but does not require a second recommendation after an HCP and license
are reviewed in a contested case and the Board issues its decision and order. Applicant fails to
cite any requirement that the Board remand the HCP and incidental take license to the ESRC.
There is no such requirement in HRS Chapter 195D.

V. CONCLUSION
Appellant has failed to show that the Board's procedures were flawed or that Mr. Gon
should be disqualified.
The Board respectfully asks this court to review the decision on the merits, giving due
regard to the applicable standard of review and agency deference.
DATED: Honolulu, Hawaii, October 1, 2018.
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