SPRING 2019

Q U A R T E R LY N E W S L E T T E R

Serving the Western United States | www.xperagroup.com | (858) 436-7770

IN THIS ISSUE

»
»
»

Xpera Case File: General
Contractor Claim Resolution
SB721 Balcony Bill Is Law:
Now What?
Densification, Parking and Future
Planning in San Diego

Standard of Care: What Would a
Reasonably Prudent Construction
Manager Have Done?
At the core of most construction-related
lawsuits is the plaintiff’s burden to establish
the failure of the defendant to exercise
reasonable care, resulting in actual damages
to a person or entity that the defendant
owed a duty of care.
Standard of Care is generally defined as what
a reasonably prudent practitioner would
have done in a similar time and place. So, for
By Ted Bumgardner
experts in construction-related litigation, a
common assignment is to opine on whether a project participant,
such as an architect, engineer, general contractor, construction
manager (CM) or sub-contractor, fell below the Standard of Care.
There are numerous measures for the expert witness to consider
when establishing Standard of Care, including the contract
requirements, statutory requirements, industry standards, the
expert’s own industry knowledge, as well as the parties’ history
of working together, to name just a few. The expert will create a
Standard of Care “yardstick” based on this cumulative information,
which is then used to measure the project participant’s performance
to determine if it led to damages.

While much is left to interpretation by various
experts, the process is fairly straightforward when
the project participant’s role is well-defined and
well-established by precedence. For example, there
is a common basis of knowledge shaped by many
years of history and recognized standards that
define the difference in the roles of the architect and
the general contractor. Similarly, the distinct roles
and responsibilities of the general contractor and
sub-contractors are also fairly well-defined and
consistent from one project to another. It’s a different
story with CMs.

The Challenge with CM Standard of Care
Unlike a contractor or architect, the role of the CM is
more nebulous, thereby making the Standard of Care
far more complicated to evaluate. Basically, the CM
role falls into two categories:
C
 M as Adviser (CMa)—The CM is an advisor to the
owner or an owner representative, compensated
by an hourly or monthly fee or as a percent of
project cost.
...Continued on next page
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C
 M At Risk (CMAR)—CM compensation is at risk to
a certain extent and tied to project performance—
usually to the project budget, schedule or both.
Either of these CM models can be used with various
delivery methods, including:
W
 ith a General Contractor—The CM administers
the general contractor contract, which could be a
stipulated sum, cost plus or negotiated guaranteed
maximum price contract.
C
 M Multi-Prime—All trade contractors are contracted
directly to the Owner and the CM coordinates and
administers the trade contracts.
C
 M as Constructor (CMc)—The roles of the CM and
the contractor are merged and assigned to one
entity. The CMc may or may not give a guaranteed
maximum price.
Beyond the various delivery methods, there can also
be aspects of the project— or the entire project—that
are Design/Build, Design/Bid/Build or negotiated
guaranteed maximum price.
As you can see, there are many variations of the CM role
and function, driven by the specific project delivery
strategy, as well as the extent of CM involvement in the
project. This can span from a CMa that is contracted
to simply make a monthly job visit, attend a team
meeting, review a pay request and advise on change
orders, all the way to a CMc that has nearly complete
control over the construction project, including all
means and methods.
There are also several industry standard contract
forms, including agreements developed by the
Construction Management Association of America
(CMAA), American Institute of Architects (AIA)
and Associated General Contractors (AGC), as well
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as custom “designer” agreements that are commonly used to
contract CM services.
Given all these infinite variables, is there a Standard of Care that
defines what a reasonably prudent CM would—or should—have
done in a similar time and place? Answer: It’s complicated.
In California, general contractors and sub-contractors are licensed
by the California State License Board and regulated by the Business
and Professions Code. The architect is licensed by the California
Architect’s Board and regulated by the Architects Practice Act.
Most states have similar licensing and regulatory standards. The
licensing and regulation of architects and contractors go a long
way to establish their respective Standards of Care. However, the
Standard of Care for a CM is much less defined and codified.
In order to establish Standard of Care for a CM, a highly
knowledgeable and experienced CM expert must undertake a
detailed review of the specific contract for services, review the
project documentation, and fully understand the interplay and
evolution of the roles and responsibilities of the parties throughout
the project. A strong personal background in construction
management is essential to properly understand the nuances of
the CM role on the project and provide an authoritative opinion on
Standard of Care.
When handling a complex claim involving a construction
management aspect, it becomes all the more important to engage
a qualified CM expert early on. In our decades of experience,
this approach provides a strong advantage when it comes to
evaluating exposure and risks and developing a winning strategy
in the discovery process.

Ted Bumgardner is founder and chairman of Xpera Group. He
leads the firm’s dynamic construction forensics business and has
been an expert witness for nearly 30 years. He can be reached at
tbumgardner@xperagroup.com.

Trusted advisors for a better built environment.

FROM OUR CASE FILES:
Subject: 	General Contractor vs.
Sub-Contactor Claim
Resolution

Hood turned to Xpera founder Ted Bumgardner,
with whom he has worked on a wide range of
construction-related cases over the years.

Client: 		Jeffrey Hood
Partner | Procopio
San Diego, CA
Expert: 		

Bumgardner was asked to review and
evaluate the work that was done and the
work that remained, and openly testify to the
reasonableness of the costs incurred.

Ted Bumgardner

It has been an unbelievably busy season for Xpera’s
construction forensics team, with several active
cases recently coming to successful conclusions.
One of these cases involved a leading general
contractor in a drawn-out contract dispute with
one of its subcontractors over the construction
of a new timeshare project in Big Bear, CA. The
general contractor was represented by Jeff Hood,
a partner with Procopio’s construction litigation
practice in San Diego.
The general contractor had hired a single
subcontractor to perform framing, structural
steel and concrete work (yes, you read that
right). The general contractor contended that
the subcontractor had significant manpower
and quality of work issues on the project, and
after failing to cure the problems as directed, the
subcontractor was terminated.
In order to get the project back on track, the
general contractor needed to hire several different
subcontractors to complete the work of the
original subcontractor, as well as fix all of the work
that was deemed deficient.
In the end, the general contractor contended it
was owed roughly $3.9 million in damages. The
subcontractor filed a counter claim, asserting they
were owed roughly $1.8 million for the contract
balance, change order work and other damages.

This was no small task, given the scope and
magnitude of the project, as well as the time
that had passed since the dispute first began.
It involved a painstaking process of tracking what the new subcontractors
were doing on a daily basis and documenting whether each task was new
work, repair work or extra work, in order to ascertain that all of the costs
were allocated appropriately.
Jeff Hood, Procopio

“The challenge with cases like this is really getting down into the weeds,
essentially reconstructing the project piece by piece, sometimes years
after the fact,” said Bumgardner. “It is critical to get all the documentation
in order so that we can truly understand what happened. Not only that, but
we need to be able to digest all those weedy, highly technical details and
be able to communicate them in such a way that a jury of non-industry
people can understand it and make an informed decision.”
Based on Bumgardner’s review of the costs, as well as the testimony of
various witnesses, he opined that the bulk of the costs that were incurred
were reasonable. Additionally, he found the method and manner in which
the general contractor completed and fixed the work were also reasonable.

After a seven-week trial, the jury ultimately agreed,
awarding the general contractor approximately $3.8
million—96% of the damages that were requested. The
subcontractor received nothing in its counter claim.
“I have worked with Ted for a long time and he’s always great at evaluating
and opining on cost, cost for repair and the methods for how to get there,”
said Hood. “He did another great job with this case and we’re pleased to
have been able to secure this verdict for our client.”
Congratulations to Jeff Hood and his team for this extraordinary outcome!

While the subcontractor was terminated in 2015, the
two parties had been unable to come to a resolution
on the matter and in late-2018, the case went to trial
in San Bernardino County Superior Court.
“One of the biggest challenges we had was
substantiating the cost to complete and repair,”
said Hood. “The original contract value for the work
was about $1.7 million. We were seeking damages
that were two and half times that amount. We
understood that was going to be a tough hurdle
to overcome with the jury and we needed a strong
expert to weigh in on the evidence.”
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Architect Kirk O’Brien
Returns to Xpera Group

Kirk is a straight-shooter, has great
communication skills and always puts in 110%
with everything he does,” said Steve Easton,
who heads up Xpera’s Building Envelope
group. “He excels at bringing people together
to solve project issues, without grandstanding.
Our clients always enjoy working with him, and
we appreciate his ability to maintain a positive
attitude even when we are working in an
adversarial role on a project. We’re thrilled to
have him back on the team.

We are pleased to announce that Kirk O’Brien, an
award-winning architect and past president of the
AIA San Diego Chapter, has rejoined the Xpera team,
focusing on building envelope consulting services as
well as new business development for us in the Los
Angeles region.
O’Brien had previously worked with Xpera from 2012
to 2017, before relocating north to Los Angeles. While
he no longer calls San Diego home, he found he
missed the Xpera family and work environment, and
the timing was right for him to return to the firm in a
new, expanded capacity from L.A.
“Kirk is a straight-shooter, has great communication
skills and always puts in 110% with everything he does,”
said Steve Easton, who heads up Xpera’s Building
Envelope group. “He excels at bringing people together
to solve project issues, without grandstanding.
Our clients always enjoy working with him, and we
appreciate his ability to maintain a positive attitude
even when we are working in an adversarial role on a
project. We’re thrilled to have him back on the team.”
As a licensed architect and senior building envelope
consultant, O’Brien provides plan/peer review services
to architects, developers and builders, and also
specializes in waterproofing detailing and inspections.
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He recently began work on a new project for the Los Angeles
County Juvenile Hall Complex.
In private practice for 30 years as principal of Ideas Inc. (previously
Aedifice Ideas>Architecture) in San Diego, O’Brien has designed
nearly every building type over the years, including institutional,
educational and commercial projects, as well as single- and multifamily residential work. He has drafted and overseen production
of construction documents for hundreds of projects as well as
provided construction and project management services. His
work has earned him recognition from the AIA, San Diego Housing
Federation and National Association of Home Builders.
O’Brien also has substantial experience as an architectural forensic
expert, quality control and peer review consultant, and is a State
Certified disaster services/building safety evaluator.
Here’s a fun fact: While O’Brien has a long and accomplished
history in San Diego’s building industry, he first met Xpera founder
Ted Bumgardner through his side-gig—as a musician in a local
Irish rock band called The Fooks, which played at an Xpera event
several years ago.
O’Brien resides in the Hollywood Hills with his wife, Vicky Jenson,
who has directed many animated and live action films, including the
popular movie Shrek, and is currently working on a new animated
feature for Skydance Animation.
Welcome back, Kirk!
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QA Team Update:
Cortney Schwarte Earns ICC Certification
Our Quality Assurance (QA) team is always looking to up its game—
including expanding and updating our skills and depth of expertise—
in order to better serve our clients. To that end, we’re pleased to
announce that Cortney Schwarte has recently earned her ICC
Certification by the International Code Council.
Schwarte joined the Xpera team from the general contracting world
in 2015. She performed administrative duties on the construction
management side of our firm before joining the Quality Assurance
team in early-2017. Having gained valuable insight into construction
issues from multiple perspectives, she developed a strong interest in
performing field inspections.
Under the mentorship of Xpera’s Director of Quality Assurance, John
Kyrklund, and working closely with the entire QA inspection team
over the past couple of years, Schwarte sharpened her knowledge
of industry best practices. In December, she passed the rigorous ICC
California Residential Building Inspector Exam, demonstrating her
thorough knowledge of the state’s most current building codes and
industry standards.

“We are so proud of Cortney’s success
in becoming Xpera’s newest certified
building inspector,” Kyrklund remarked.
“Her enthusiasm to continue with her
certifications in multiple disciplines shows
there is no limit of her abilities. Corney
is definitely on track to become a great
building inspector. Congratulations for a
job well done.”

Cortney Schwarte

Schwarte will be performing inspections on both detached and
multi-family dwellings for Xpera clients up and down the state, from
San Diego County to the Bay Area.
When not at the office or on the job site, Schwarte is often in the
great outdoors. She enjoys water sport activities, including kayaking
and hiking the trails of Southern California.
Congrats on achieving this outstanding milestone and thanks for all
you do to help make Xpera’s QA team one of the industry’s best!

xperagroup.com | (858) 436-7770
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SB721 Balcony Bill Is Law:
Now What?
By Steve Grimes and Brian Hill

As many of you are aware, California Senate Bill 721 is an
issue we have been following closely here at Xpera for the
last couple of years. Signed into law by Governor Jerry
Brown last September and made effective January 1, 2019,
SB721 aims to prevent catastrophic balcony collapses like the
one in Berkeley in 2015 by mandating regular inspections of
exterior elevated elements (EEEs) by qualified professionals
to ensure their structural integrity over time.

Our unique approach is designed as an efficient, costeffective alternative to more expensive destructive testing.
(In anticipation of the bill’s passage, we have been field
testing the process with local building owners over the past
year to quite positive results.)

The balconies and decks impacted by SB721 are common
features in most multi-family buildings in California, and
consequently, there will be a great number of projects that
will be impacted by this new inspection requirement. To
better understand how local jurisdictions are approaching
this issue, we reached out to Afsaneh Ahmadi, deputy
director/chief building inspector for the City of San Diego’s
Development Services Department.

With regard to EEE inspection protocols, she explained
that she and the City would not be taking a position on
the viability of Xpera’s Balcony Assurance Program or any
other programs from a means and methods standpoint.
However, she stated that cameras are commonly used for
visual documentation and that she did not see any issues
with their use in this situation. (It is important to note that
this was intended as a general statement only, and not
an endorsement of our process, given her stated position
of neutrality.)

The goals of our meeting were to (1) better understand
the City’s perspective and approach to the new law, (2)
discuss whether the City planned to implement stricter
requirements beyond those outlined in SB721, and (3)
present the innovative inspection methodology that Xpera
has developed to facilitate the new inspection requirements.
While our meeting was intended as a listen-and-learn session,
we were also able to share an informational PowerPoint
presentation explaining Xpera’s Balcony Assurance Service.
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It was a very productive conversation and we appreciate
Ahmadi taking the time to share her insights with us. Here
are a few key takeaways from the meeting:

W
 e asked for clarification on the section of the law stating
that 15% of each type of EEE shall be inspected. We wanted
to know what happens if damage is found in that first 15%
sampling. Do we continue sampling and, if so, for how long?
Or do we instead need to move to 100% inspections? At this
time, the City does not have any guidance on this matter.
She suggested this is something to be worked out directly
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with the client instead. Other jurisdictions may take
a different approach. This is something we’ll need
to watch.
In terms of what happens when a repair situation is
identified during an inspection, we learned that the
person/firm conducting the inspection is not required
to report the incident to the City building department.
Instead, that process will occur when the applicant
applies for a building permit.
S
 B721 includes language that authorizes local
governing entities to enact stricter requirements than
those provided by the bill. Ahmadi informed us that
the City has no plans to create a stricter law at this
time, but that doesn’t mean it couldn’t happen in the
future. She believes they will wait and see how the
new law plays out before taking any further action at
the City level
A
 ccording to Ahmadi, her department will not be
charged with enforcement of SB721. There is no
budget for dedicated staff resources do so and there
are no plans for the City to catalog buildings for
compliance, as the City of Berkeley has done.

SB721 At a Glance
Buildings Affected:
B
 uildings containing three or more multi-family dwellings
(Common Interest Developments are excluded)
Condominium conversions sold after January 1, 2019

Who Can Perform EEE Inspections:
Licensed architects
Licensed civil and structural engineers
C
 ontractors who hold A, B or C-5 licenses over five years
and who have experience constructing multi-story woodframed buildings
L
 ocal jurisdictions can also allow specific certified building
inspectors from recognized state, national or international
associations (e.g., International Code Council)

Timing:

We’ll continue to follow this issue closely and see how
other local officials address enforcements within their
own jurisdictions. Stay tuned for updates.

F
 or all affected buildings, the first inspection must be
completed before January 1, 2025.

To learn more about Xpera’s Balcony Assurance
Program, contact Brian Hill at bhill@xperagroup.com
or Steve Grimes at sgrimes@xperagroup.com.

C
 ondominium conversions sold after January 1, 2019 will
need the EEE inspection conducted before the first close
of escrow.

S
 ubsequent inspections are required every six years
thereafter.

Other Requirements:
C
 ontractors serving as inspectors cannot perform the
report’s needed repair items for the building.
Building
owners must apply for permits on non-emergency

repairs within 120 days of receiving the report. When
a permit is approved, they have 120 days to complete
the repairs.
Inspectors
shall notify local enforcement if the building

owner does not comply with the repair requirements
within 180 days. The owners can be assessed a civil
penalty if the repairs are not completed within 30 days
of the notice and could lead to a building safety lien on
the property.
Copies
of all inspection reports shall be maintained in the

building owner’s permanent records for not less than two
inspection cycles and shall be disclosed and delivered
to the buyer at the time of any subsequent sale of
the building.

xperagroup.com | (858) 436-7770
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Densification, Parking and Future
Planning in San Diego

San Diego isn’t Manhattan or San
Francisco and never will be. But, it can
be built out with higher-density building
product that will accommodate a broad
range of buyer and renter types.
If you look at the great old cities of
the U.S., they all started out with highdensity townhomes and flats as high
as six levels. Later, when elevators were
By Alan Nevin
introduced, buildings got even taller.
It wasn’t until after World War II that suburban housing
development began, as Levitt, Shapell and Eli Broad built out
new towns in the outskirts of the older cities.
Conversely, San Diego grew up as a suburb, with single-family
homes and garden apartments as its dominant products.
Today, most of that product is 75 years of age.
The second element in our region’s development is that
the City of San Diego has not really developed a viable
employment base downtown. Currently, only 11% of the City’s
workforce works downtown, compared to 30-40% in cities
like Chicago, Philadelphia and Boston.
It is time for us to imagine a new San Diego, one that embraces
density and prepares us for the next century. San Diego County
currently has 3.3 million persons and will continue to grow by
250,000 persons per decade. The growth will be generated
by continually expanding employment opportunities as
well as a routine expansion of the millennial population and
its inevitable household formations. It is imperative for San
Diego to expand its housing inventory by more than 12,000

units annually in order to satisfy the demand of that increasing
population. Building up, rather than further out, is the smarter—
and more realistic—way to achieve these ambitious figures.
Densification makes good sense from an environmental
standpoint as well. A standard subdivision will have 4-5 homes
per acre. Townhome projects typically have 15-25 units per
acre. And vertical construction more than 100 units per acre.
Consider the multitude of cost savings that also accompany
densification, particularly in cost savings to the public sector.
Here are just a few:
S
 chool Transportation—School buses cost $1,000 per student
to operate. Imagine children actually walking to school.
P
 olice and Fire Services—Per dwelling coverage requires far
fewer of those services and substantially fewer vehicles. (The
City of San Diego operates 4,200 vehicles.)
Postal Service—It takes a postman in a truck 1.5-2.0 hours to
service a 100-unit subdivision, compared to a half-hour with
a common mailbox in a 100-unit multi-family project. The
savings in truck operation and wages would be staggering.
M
 aintenance & Utilities—The cost savings associated with
providing and maintaining streets and utilities for a vertical
(rather than linear) neighborhood are substantial.
 ater—These savings are substantial. Common area
W
landscaping comprises 50-70% of household water use.
Linear subdivisions account for most of that water usage.
V
 ehicle Emissions – Imagine if you could walk to a supermarket
or other services without having to access your vehicle.
That now brings me to the subject of parking. A two-bedroom
apartment of 800 square feet requires the same square
footage as two parking spaces. If the parking is subterranean,
it is likely that the cost for the parking space is the same as the
cost per square foot of the apartment.
Parking costs accelerate dramatically with subterranean
parking. The cost of going down one level may be $15,00020,000 per space, while going down four levels could be
$70,000-90,000 per space (depending on the size of the site,
as ramps take up a lot of space). Thus, reducing requirements
from two spaces per unit down to one space may mean that
the project would need only two decks down instead of four.
The dollar implications are significant.
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The implications for rents are also substantial. If a developer
can save $50,000 per unit by not providing more parking than
is needed, that can translate into the ability to offer lower rents.
With densification, it is likely that only one-car per household
would be required. If there is decent connective public transit,
some folks may not need a vehicle at all.
Now that the City has enabled developers to build projects
without parking, and if it is possible for developers to
obtain loans for projects without parking, then it should be
possible to draw down the price of housing.
There are a few flaws in that scenario:
F
 irst is the assumption that there would be decent public
transit. Currently only about 5-6% of San Diegans take
public transit to work. High employment nodes like Carmel
Valley remain totally unserved by public transit.
S
 econd, there is a wide disparity between where people live
in San Diego and where they work. Reportedly, there are
66,000 people who commute from Riverside County every
day and another 20,000+ who commute from Tijuana.
Much of the new housing is being built south of Interstate 8,
while most of the jobs are north of it.

Will the future change? It always does. But how?
The reality is that because developable land is scarce in
the job-centric areas, it is inevitable that densification will
occur. It may take substantial state or federal intervention
to mandate higher density, less rigid height limits and
accommodations for growing population, but it will happen.
As that happens, there will be more higher-density housing
closer to high-density employment bases and eventually
public transit that will connect the two.
The type of employment that generates space needs in
San Diego is increasingly office/scientific/research-oriented
and operates in higher-density environments that can blend
with higher-density housing.
I remain optimistic for tomorrow’s traffic solutions in San
Diego, recognizing that the move toward higher-density
housing and employment will create an environment with
less reliance on private vehicles. It just takes time. A lot of it.
Perhaps we start out by having more inviting buses, like
they have in London.

T
 hird, the wide disparity between where people work and
where they live means that developing an efficient transit
system that gets them from Point A to Point B would
be extraordinarily difficult. Transit ridership is currently
declining.
F
 ourth, fewer cars (and more alternative engine vehicles)
means fewer gas tax dollars available for road maintenance
and improvements and rail systems.
F
 ifth, Americans love their cars. New car sales last year in
the U.S. totaled 17 million. Weening drivers off the highway
will be extraordinarily difficult, despite the log-jams during
peak hours.

xperagroup.com | (858) 436-7770

Alan Nevin is director of economic and market research for
Xpera Group. He can be reached at anevin@xperagroup.com.
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The ABCs of eDiscovery
Strategies for achieving better outcomes and saving costs in high-stakes legal disputes

By Brian Hill

Regardless of the industry, electronic
information is the medium of life in
the modern world. While paper still
matters, business is largely conducted
and documented through exchanging
electronically stored information, or ESI.
So, when disputes arise, the side who
can best wrangle all that electronically
stored data to present a compelling story
will likely prevail.

In a previous article, I wrote about the role that Big Data
increasingly plays in today’s construction and real estate
disputes. Now, we will take a deep dive into the world of
eDiscovery, which represents the bulk of the Big Data involved
in high-stakes litigation and claims for the built environment.
The Electronic Discovery Reference Model
Duke Law School has developed a model set of standards,
guidelines and resources for legal professionals working
with ESI called the Electronic Discovery Reference Model.
The electronic discovery process is iterative, in that certain
steps in the process may be repeated over and over, with the
outcome of the previous repetition serving as a starting point
for subsequent repetitions. In summary, here are the steps
that eDiscovery may or may not entail:
I nformation Governance — Getting your electronic house
in order to mitigate risk and expenses should eDiscovery
become an issue, from initial creation of ESI through its
final disposition
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I dentification —Locating potential sources of ESI and
determining their scope, breadth and depth
Preservation
—Ensuring that ESI is protected against

inappropriate alteration or destruction
Collection
— Gathering ESI for further use in the eDiscovery

process (processing, review, etc.)
Processing
—Reducing the volume of ESI and converting it,

if necessary, to forms more suitable for review and analysis
Review—Evaluating ESI for relevance and privilege
Analysis—Evaluating ESI for content and context,
including key patterns, topics, people and discussion
Production
—Delivering ESI to others in an appropriate

form and using appropriate delivery mechanisms
Presentation
—Displaying ESI before audiences (at

depositions, hearings, trials, etc.), especially in native and
near-native forms, to elicit further information, validate
existing facts or positions, or persuade an audience
(See http://www.edrm.net/frameworks-and-standards/
edrm-model/ for more information.)
Taking Control of eDiscovery
In a perfect world, one in which the client or the party
you represent has an unlimited budget and there are no
deadlines, you might employ an army of trained researchers
to review every single piece of data, and then catalog
various attributes about that data into a database for further
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analysis. The cost for such an effort is astronomical, never
mind the amount of time that is required.
In the real world, attorneys need to collect data from their
clients, redact privileged information, produce the information
required to comply with discovery requests, share that
information with their own experts, analyze and distill the
information as they build their case, and then ultimately
present the most relevant information to the triers of fact for
the final decision. And that all needs to be done on time and
under budget.

Garbage In, Garbage Out
The quality of the results to be gained from eDiscovery tools
is dependent on two factors:
1. The quality of the data you are working with
2. The skill and training of your research team
Since most eDiscovery providers charge based on the quantity
of the data you’ll be uploading into their system, each matter
will require a bit of a cost-benefit analysis. Here’s a real-world
example from a recent case Xpera Group was engaged on.

Fortunately, there are a number of software tools that have
been proven effective through the test of time for dealing with
the challenges of eDiscovery. At its core, eDiscovery software
is simply a relational database that associates electronically
stored files with information that describes that file, known as
metadata. If you are willing/able to pay for it, there are more
sophisticated eDiscovery tools out there that will actually assist
with processing the information, with some even employing
advanced artificial intelligence (AI) to detect and categorize
contents.

Our client was a trade contractor that was accused of poor
workmanship resulting in a defective installation of a major
building system, as well as significant delays to the overall
project’s completion. The owner assessed liquidated damages
against the general contractor who then passed through
those costs and other damages to the trade contractor.
The claimed damages represented several times what our
client’s original contract was for. As a smaller, first-generation
immigrant family-owned business, a decision of liability would
have ended the company.

Perhaps one of the most important functions that a quality
eDiscovery software will perform is optical character
recognition, or OCR. Quite simply, OCR is a process that takes
an image—such as what you end up with when you scan a
paper document—and then analyzes any alphanumeric
characters in the image, before producing a text file containing
the recognized words, numbers or letters. That text file is then
linked to the original file and then indexed by the software.

With limited budget and time available for the assignment,
Xpera Group could not afford to manually review and analyze
all of the nearly 100 gigabytes of data received from counsel.
Instead, we uploaded everything to eDiscovery software to
perform our review. In addition, we were able to grant access
to our co-experts as well as the multiple law firms working on
behalf of the client.

The real power of eDiscovery software comes from the
metadata that can be extracted from native files. “Native”
simply means that the file is in the original format that was
used by the software that created that file. Some examples of
native files include .doc or .docx Word files, .xls or .xlsx Excel
files, or .dwg CAD files. Email stored in native file formats such
as .msg files are a boon for legal professionals, because unlike
a printout of an email, eDiscovery software will extract the
actual date an email was sent, the subject, any attachments,
and the name, email address and company associated with
the sender and recipients.
This allows someone to easily perform laser-focused searches
and filtering across many hundreds of gigabytes of stored
data in a short amount of time. Need to find every email
sent by a certain sender during a specific time period? No
problem. Need to pull together all the original CAD files for
your architectural expert’s review, or the .xer P6 schedule files
for delay analysis? It’s so easy a caveman could do it. Need
to find every piece of supporting information associated with
RFI No. 132? It likely takes only takes a few clicks of the mouse
and the results are nearly instantaneous.
Truly we live in interesting times.

Unfortunately, we learned that a majority of the data that was
uploaded into the eDiscovery software included the numerous
CAD revisions issued by the project’s design team throughout
the design evolution. In this matter, design was not a major
factor, nor were the changes to the design. Therefore, the
contents of the CAD files were completely irrelevant to not
only our analysis, but also for the other people on our team.
Nevertheless, the CAD files took significant processing by the
eDiscovery software, not to mention taking up tremendous
space, resulting in significant cost. Fortunately, this scenario
is avoidable.
Once we excluded the CAD files and re-uploaded the data,
the costs were much more manageable. Plus, this allowed
us to improve the quality of the search results within the
eDiscovery software. Images, movies and other media files
are similar culprits that should be avoided when considering
what to upload to your eDiscovery software.
The Bottom Line
We frequently find ourselves in the position of defending
the costs associated with eDiscovery software to our clients.
Although ESI has played a critical role in many high-profile
...Continued on next page
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and high-stakes cases, most of them were in the technology

if you upload a bunch of potentially privileged ESI to

industry, such as in the case of Apple v. Qualcomm. Outside of

eDiscovery software, you still have to pay for the data to

intellectual property disputes involving the elites of bleeding

be processed. By excluding the majority of the privileged

edge technology, many lawyers and their clients are unaware

data from the upload, you could save your client some

of the tremendous benefits of eDiscovery.

serious money.

At Xpera Group, we have a unit of measure we call the

3.Learn the software. Every eDiscovery provider has its

“truckload,” a reference to the fact that one gigabyte of data

own unique user interface with its own quirks. While they

is roughly the equivalent of a pickup truck bed filled with

generally work somewhat similarly, it is worth spending

paper. On one case several years ago, our attorney clients

some time familiarizing yourself with your particular tool.

sent us about 45 gigabytes of data to process and analyze.

4. Work backwards. By understanding what your end use

Just imagine the time and resources involved with sorting

will be of eDiscovery tools, you will save a lot of time

through 45 pickup trucks’ worth of evidence!

and effort during the research and analysis phase. For

As is typical, the data consisted of PDF files that were

example, if you know that you need to tell the story behind

produced by scanning entire bankers boxes of paper

a specific change order, tagging documents that relate to

documents. Not a single file included any descriptive

that change order with a relevant keyword will enable you

information in its filename. It took nearly 30 hours for one

and your team to quickly assemble the critical evidence

of our researchers to just loosely describe the 66 PDF

needed.

files, each of which contained over 2,000 pages. We then

5. Filters are your friend. Sure, most eDiscovery software

tasked a team of experienced researchers and analysts with

allows you to type in a search term and find all documents

manually reviewing the documents, first extracting each

containing that term, similar to how Google provides

individual document as a separate file, before cataloging

you with a list of websites that contain the term you

basic information about each document into a database.

are searching for. But, when you use filters to combine

Based on the time it took to review, analyze and process

multiple search parameters—such as date range, type

the first 5% of the entire document repository, I calculated it

of file, source, etc.—it can dramatically reduce the time

would end up costing close to $100,000 for our team to go

required to separate the virtual wheat from the digital

through all of the documents. When we sought competitive

chaff.

quotes from multiple eDiscovery providers, the cost was

On the one hand, eDiscovery tools are not exactly cheap.

reduced to about $15,000, for a cost savings of nearly 85%.

However, neither are trained professionals. In contrast to the

The case settled before going to trial, but it served as a real eye-

tremendous cost of human review and analysis, leveraging

opener for us at Xpera Group. Now, when new matters come

eDiscovery software in a strategic manner can give your

in with large quantities of documents, our recommendation

client a much better outcome, and save a ton of money.

for using eDiscovery software is based on how voluminous
the collection of data is. If it is less than 20 gigabytes (or 20
truckloads), we might skip the eDiscovery process. But at 90
gigabytes (or 90 truckloads), the cost and time to process that
quantity of data is too great to justify—eDiscovery software is

As a construction consultant at Xpera Group, Brian L. Hill
draws on two decades of experience helping clients solve
complex issues in the built environment. He can be reached
at bhill@xperagroup.com

simply the right choice.
Lessons to Learn From
I’ve been working with eDiscovery tools in various shapes and
sizes for the past couple of decades. If you have a data-rich
case that might be a good candidate for processing through
eDiscovery software here are some considerations:
1. Assess

what you have, both in terms of quantity and quality.
Consider not just how much data you are dealing with, but
also what types of files are included.

Xpera Group

2. Do your privilege check first. While the software is a great
tool for finding, identifying and purging privileged content,
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