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CONSTITUTIONAL LAW 

 

DISCRIMINATION OF GENDER : RIGHT TO BE EMPLOYED 

 

WHAT IS THE STORY ?  Shanavi Ponnusamy is a transgender and public carrier Air 

India rejected her application to serve as flight cabin crew as she was a transgender. 

SC :  Called the Ministry of Civil Aviation and Air India Ltd. to respond to 

Ms.Ponnusamy’s question on how they could deny her a job solely for the reason that 

she is a transgender.  

THE MOOT QUESTIONS :  

 Doesn’t a person have the right to gender identity ? 

WHY SUCH QUESTION ARISES ? 

REASON : Ms.Ponnusamy said she had no choice but to apply as a woman because the 

application form did not have a separate column for transgenders. 

CLEAR VIOLATION : SC declared transgender as 3rd community + had ordered job 

applications to have a separate column for the third gender.  

WHAT RIGHTS ARE VIOLATED  

1) Right to equality  

2) Basic human rights 

 

 DISREGARD FOR HR : Ms.Ponnusamy contended that the right to one's gender 

identity was a human right. 

Conclusion : Human rights are basic rights and freedoms which are guaranteed to a 

human by virtue of him being a human which can neither be created nor can be 

abrogated by any government 
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DUTY TO BE A TOLERANT1 :  FUNDAMENTAL DUTIES 

 

Indian Constitution guaranteed a wide array of fundamental rights which were also 

made justiceable.  

BUT!!!! The Constitution originally did not make any specific provision for duties of 

citizens. 

HOW DUTIES EMERGED ? OR HOW RIGHTS AND DUTIES CO- RELATED ? 

However, on analysis, duties are implicit because the Constitution permits reasonable 

restrictions on exercise of fundamental rights in public interest, which is on the premise 

that exercise of fundamental rights entails duties. 

CO-RELATION OF DUTIES AND RIGHTS EMPHASISED IN OTHER WORKS  

 The co-relation between rights and duties has been recognised by our ancient rishis 

and in our sacred texts.  

 The Bhagavad Gita teaches us that “Your duty is your right”.  

 Gandhiji summed up the matter admirably: “I learned from my illiterate but wise 

mother that all rights to be deserved and preserved come from duty well done”. 

 The Universal Declaration of Human Rights 1948 (UDHR) recognises the vital link 

between human rights and duties in Article 29 of the Declaration which states, 

“Everyone has duties to the community in which alone the free and full 

development of his personality is possible”.  

WHEN FUNDAMENTAL DUTIES WERE INTRODUCED ? It was in 1976 during the June 

1975 Emergency that a specific Chapter IV-A was incorporated in the Constitution and 

Article 51-A was enacted which lists certain duties to be performed by a citizen.  

FOR UPSC LAW OPTIONAL NOTES WATS APP US AT 8903618144 

 

WHY SUCH DUTIES WERE INSERTED ? 

                                                        
1 Written by Soli J. Sorabjee | Published: November 1, 2017, “ The Indian Express” 
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The basic premise underlying Article 51-A is that freedom without acceptance of 

responsibility can destroy the freedom itself. 

CLICK HERE FOR UPSC LAW OPTIONAL NOTES 

 

WHEREAS when rights and responsibilities are balanced, freedom is enhanced and a 

better world order can be created. 

ENFORCEABILITY OF FUNDAMENTAL DUTIES : 

 The Supreme Court in its decision in AIIMS Students’ Union v. AIIMS ruled that 

though “Article 51-A does not expressly cast any fundamental duty on the State, the 

fact remains that the duty of every citizen of India is the collective duty of the State”.  

 

INTERNATIONAL LAW 

 

UN REPORT :  Discrimination & Persecution are “stark realities”  of  stateless 

people 

 

STATELESSNESS :75 per cent of the world’s known stateless populations belong to 

minority groups.2 

 CHALLENGES FACED BY THEM :  Discrimination, exclusion and persecution. 

 WHAT IS REQUIRED: Immediate action to secure equal nationality rights for all. 

INSTANCE : Rohingya – the world’s biggest stateless minority – began fleeing Myanmar 

to Bangladesh, their situation is nonetheless illustrative of the problems that years of 

discrimination, protracted exclusion and their impact on citizenship status can lead to. 

 

CAUSE OF STATELESSNESS :For many minority groups, the cause of statelessness is 

difference itself: their histories, their looks, their language, their faith.  

                                                        
2UN High Commissioner for Refugees FilippoGrandi on the launch of the report, This Is Our Home: 
Stateless minorities and their search for citizenship. 

https://docs.wixstatic.com/ugd/38e9e6_9f8332c658704dd1b1aa651b1fd89187.pdf
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'Unity, solidarity and collaboration' can turn tide on terrorism, bolster human 

rights, says UN chief  

 

OCCURRENCE:Noting that at least 11,000 terrorist attacks occurred in more than 100 

countries last year, United Nations Secretary-General AntónioGuterres stressed that 

“terrorism is fundamentally the denial and destruction of human rights.”  

CLICK HERE TO SUBSCRIBE FOR MORE NOTES 

 

WHERE>Last year, more than 25,000 people died and 33,000 injured in at least 11,000 

terrorist attacks in more than 100 countries.In 2016, nearly three-quarters of all deaths 

caused by terrorism were in just five states: Iraq, Afghanistan, Syria, Nigeria and 

Somalia. 

PROBLEM OF TERRORISM : 

 “Terrorism has been unfortunately with us in various forms across ages and 

continents,”  

 “But modern terrorism is being waged on an entirely different scale, and notably its 

geographic span. No country can claim to be immune,” 

 . The global economic impact of terrorism is estimated to have reached $90 billion 

in 2015.  

 Recalling how the Magna Carta 800 years ago established the principle of the rule of 

law, the Secretary-General said that at its core, human rights are a true recognition 

of common humanity.  

 “When we protect human rights, we are tackling the root causes of terrorism. For 

the power of human rights to bond is stronger than the power of terrorism to 

devastate,” he said.  

5 KEY PRINCIPLES OF COUNTER-TERRORISM PRIORITIES  

 First, he stressed the need for much stronger international cooperation, announcing 

that he intends to convene the first-everUN summit of heads of counter-terrorism 

agencies next year to forge new partnerships and build relationships of trust.  

https://www.lawxpertsmv.com/contact
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 Second is a sustained focus on prevention, which includes addressing the factors 

that radicalize young people and make terrorism a fateful option for them. 

Terrorists are losing physical ground in Syria and Iraq, but gaining virtual ground in 

cyberspace. Facebook, Microsoft, Twitter and YouTube have launched an anti-terror 

partnership, the 'Global Internet Forum to Counter Terrorism,' aimed at thwarting 

the spread of extremist content online.  

  Third is to uphold human rights and the rule of law. Facing threats of an 

unprecedented nature, States are scrambling to enhance efficiency of their counter-

terrorist legislation. Without a firm basis in human rights, counter-terrorism policies 

can be misused and abused, for instance, to suppress peaceful protests and 

legitimate opposition movements.  

 Fourth, the battle of ideas must be won. “When terrorists portray violence as the 

best way of addressing inequality or grievances, we must answer with non-violence 

and inclusive decision-making” . 

 Fifth priority is to lift up the voices of the victims of terrorism.  

 

LAW OF CRIMES 

 

ALL UNWELCOME PHYSICAL CONTACT, NOT SEXUAL HARASSMENT : DELHI HC 

 

DELHI HC :All unwelcome physical contact cannot be called sexual harassment unless it 

is in the nature of a sexually-oriented behaviour. 

 Justice VibhuBakhru, who made the observation, also said that even an accidental 

physical contact, though unwelcome, would not amount to sexual harassment. 

 “Similarly, a physical contact which has no undertone of a sexual nature and is not 

occasioned by the gender of the complainant may not necessarily amount to sexual 

harassment,” the court said. 

CASE IN HAND :The allegation pertained to an incident on April 2005 when the man had 

entered the laboratory where the woman was working and had snatched samples from 

her hand, thrown the materials and pushed her out of the room. 
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 The woman had contended that any unwelcome physical contact amounted to 

sexual harassment. 

 The Complaints Committee had after examining her complaint concluded that “it 

was a case of altercation in the background of the uncongenial environment 

prevailing in the division”. 

HC HELD :Agreeing with the committee’s finding, the high court said, “Undoubtedly, 

physical contact or advances would constitute sexual harassment provided such physical 

contact is a part of the sexually determined behaviour. Such physical contact must be in 

the context of a behaviour which is sexually oriented.” 

INTELLECTUAL PROPERTY LAW :  UPDATES 

 

BOTTLENECKS WITH OUR GI ACT 

 

INDIA AND GI ACT : India implemented a sui generis legislation on GI in 1999. 

WHY ? India had obligation to have a law on GI as a member of the World Trade 

Organisation-Trade-Related Aspects of Intellectual Property Rights (WTO-TRIPS). 

WHAT ARE THE ISSUES NOW ? As India has failed over the years to introspect on its 

own domestic legislation, it is important to highlight the shortcomings of the Indian GI 

Act.  

WHAT TRIPS SAYS ? It is important to note that TRIPS only provides a minimum 

standard of protection. Nowhere is there an insistence on a particular framework for 

protection of GI.  

WHEN CAN WE REGISTER A PRODUCT AS GI?  Proof of origin is a mandatory 

criterion for registering GIs in India. This provision is borrowed from the EU’s 

regulations on GI protection.  

 The focus on historical proof in the form of documentary evidence (such as 

gazetteers, published documents, news articles, advertisement materials) to bring 
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out the historical development of GIs as laid down under GI Rules, 2002, to 

establish proof of origin.  

 The point here is about the rationale behind including such a provision in our law as 

there was no mandate under TRIPS to do so. 

 Documentary evidence as proof of origin may be a foolproof mechanism to ensure 

the link between the product and territory, but in a country such as India where 

there are regions like the Northeast where oral history is cited besides written history, 

this provision will prove to be a formidable hurdle. 

CASE IN HAND : Traditional rice wine called ‘Judima’ which is made by the Dimasa tribe 

of DimaHasao, one of the autonomous hill districts of Assam. Assam Government has 

been facing difficulty in gathering documentary evidence as proof of origin.  

AN INTERESTING PAST ISSUE : THE TURMERIC TURN 

Patent granted to U.S. Scientists for Turmericby U.S.India’s Council of Scientific and 

Industrial Research (CSIR), which opposed this, was asked by the U.S. Patent and 

Trademark Office to submit documentary evidence of usage of turmeric for healing 

purposes in India in order to revoke the patent. On finding the existing documentary 

evidence insufficient, CSIR was compelled to launch a project of translating ancient 

Sanskrit texts which were later produced as evidence, and accepted. 

WAY FORWARD :The GI authorities should amend the existing provision. 

BASICS :  

WHAT IS GI>The GI Tag is given to agricultural, Natural and Manufactured goods.  It is 

a form of Intellectual Property Right belonging to a community, not for an individual. It 

indicates a definite geographical origin of a Product. A product may be applied for the GI 

Status provided it has a special quality or reputation or any other peculiar 

characteristics limited to a specific Geographical territory. 

USE OF GI :It enables the rightful user to prevent the misuse of such products by a third 

party. 

 Confers legal protection to Geographical Indication Tagged products 

 Negates false Trade Practices 
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 Symbol of Authenticity -  as GI helps consumers Identify between Fake and genuine 

Products 

 

PENALY FOR GI INFRINGEMENT :The GI Act of India (1999) provides for 

Imprisonment for a term of 6 months that may be extended to 2 years and a minimum 

fine of Rs 50,000 that may be extended to 2,00,000. 
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