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The art of easements 

APPRAISERS CAN PLAY A KEY ROLE IN DEFINING THE SCOPE OF THE ACQUISITION 

BY BRADFORD B. KUHN 
 
Assignments that involve easements can challenge any appraiser, particularly when the easements involve 
right-of-way acquisitions for infrastructure projects. The scope and terms of the easement can significantly 
influence both the easement value and any damages to the remainder property. Appraisers, therefore, play an 
important role in defining the scope of the acquisition and ensuring that their clients are properly informed of 
the ramifications of how the terms and conditions of an easement could impact value. 
 
Defining the easement at the start 
Public agencies commonly retain an appraiser and request the preparation of an appraisal without providing 
an actual easement document. At the outset, appraisers should secure a definition of the rights being appraised. 
(See Uniform Standards of Professional Appraisal Practice, Rule 1-2(e), that the appraiser must identify the 
characteristics of the property that are relevant to the type and definition of value, including the real property 
interest to be valued.) While an agency might allow the appraiser to meet with the project engineer or the 
contractor to better understand what the agency intends to undertake, the best practice is to obtain a written 
easement before beginning any work on the valuation. Doing so minimizes changes down the road that could 
necessitate an updated appraisal. 
 
Considering the ‘most injurious use’ 
An appraiser can provide strategic advice to public agencies, explaining that using broad easement language 
offers the agency flexibility in constructing and operating its project, but it also will increase compensation 
amounts and can result in significant severance damages. If the acquisition turns to litigation (typically through 
an eminent domain action), the property owner can assume the “most injurious use” reasonably possible under 
the terms of the easement. Damages are based on the rights acquired, not necessarily what the acquiring agency 
intends to do with those rights. An agency cannot escape damages later by attempting to limit the rights 
acquired. 
 
This “most injurious use” concept has been highlighted in numerous court cases. In County of San Diego v. Bressi 
(1986) 184 Cal.App.3d 112, the acquiring agency sought to acquire an aviation easement over a property 
adjacent to an airport. The aviation easement was broad, allowing for every type of aircraft, commercial and 
noncommercial, to fly over the property. The agency later learned that pursuant to federal regulations, large 
commercial planes would not be used, so it attempted to limit damages by introducing evidence that the 
easement would not be used for such purposes. The court prohibited the agency from contradicting its own 
easement documents, concluding that the jury must find damages based on “the most injurious use of the 
property reasonably possible” based on the entire range of uses permitted by the easement. As another 
example, consider a situation where a public agency acquired a flood control easement on a boutique hotel 
property and the easement traversed the property’s only method of access. While the agency intends to 
construct the flood control project underground so as not to affect access to the hotel, the agency’s easement 
was drafted so broadly that it allowed for any flood control use — above or below the surface. The agency’s 
appraiser assumes no damages since the agency does not intend to interfere with access, while the property 
owner’s appraiser assumes that the hotel needs to be demolished since the easement gives the agency the right 
to construct improvements in such a manner that hotel access can be prohibited at any time in perpetuity. Both 
appraisers had the same facts and a very similar opinion of value of the easement, but they arrived at immensely 
different opinions on severance damages based on different valuation methods: one considering the project in 
the manner proposed and the other the most injurious use. In this circumstance, courts have held that: 
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If compensation is to be just it must be measured by what the condemnor can do and not by what [it] intends to do, it being the rule 
that the damages are to be assessed on the most injurious method of construction that is reasonably possible. If as of the time of 
condemnation the condemnor has the power, even though not the intention, to destroy a right of access, the condemnee’s damages 
are to be determined as if the right were destroyed. To give a condemnee less would be to deny him the right guaranteed to him by the 
constitution. [See Sullivan v. Marcello (1965) 100 R.I. 241, 254.] 
 

While it is important for an appraiser to consider the proposed construction and the planned use for the 
easement, it is the terms of the easement that are crucial for assessing damages. The property owner has no 
assurances that the acquiring agency will not change its plans, and damages must be assessed once and for all 
time in determining just compensation for the acquisition. As explained by the leading eminent domain treatise: 

 
Courts across the United States have held that the proper consideration in assessing damages is the rights acquired, not what the 
condemnor intends to do with those rights. Therefore, a condemnor cannot condemn the right to flood one’s land at any time and then 
escape damages by claiming that floods will occur only every fifty years. Likewise, a condemnor cannot condemn all rights of access to 
and from a property and then escape payment of damages by claiming that it will allow the property owner to continue to access the 
property to the extent that doing so does not interfere with the condemnor’s use of the land taken. [See Nichols on Eminent Domain, 
Ch. G1B, §G1B.01 (Matthew Bender, 3rd ed.).] 
 

Public agencies need to be very careful when defining the scope of the easement to ensure sufficient rights are 
acquired; acquiring insufficient rights exposes an agency to claims of trespass, inverse condemnation or other 
real property torts. In order to limit damages, careful planning in drafting the easement document can ensure 
that the rights to be acquired are specifically delineated and that the language of the easement is not overly 
broad. Appraisers can perform a vital role in this process by ensuring that easements are provided at the start 
of the appraisal assignment, and by offering strategic advice as to how the scope and terms of an easement may 
cause a large difference in compensation and damages. 
 
Valuing temporary construction easements 
Temporary construction easements can further complicate the valuation process. Many public agencies view 
temporary acquisitions as inconsequential, and if they budget for them at all, it’s typically for the short-term 
rental value of the property. But TCEs can generate massive severance damages claims, particularly if they are 
drafted too broadly and fail to define the rights reserved to the property owner, such as rights of access during 
construction. Recovery of severance damages, particularly to the extent the TCE interferes with the intended 
use of the property, is not uncommon. One of the most complicated issues in valuing TCEs is how to handle 
“floating” construction easements, with no defined start or end date. For example, an agency may know it needs 
to be on the property for one month, but given the size and scope of the project (and the fact that construction 
phasing or methodologies typically are decided by the contractor), the agency may not know when that one 
month will commence — it could be years down the line. Appraisers who have to handle TCEs may find a 
required methodology for doing so, depending on the project and the funding source. For example, highway 
projects or infrastructure developments with federal funding and oversight by the Federal Highway 
Administration must follow a recent valuation directive. Specifically, the FHWA has concluded: 

 
Although the actual/physical use of a property may be anticipated for a limited duration within a set timeframe, the property is 
considered to be encumbered for the entire duration of the set timeframe. … TCEs cannot “float”. … For example, a TCE for a 12-month 
anticipated duration to be used within a 36-month timeframe is not permitted. … [T]his constitutes a “taking” (encumbrance) even if 
actual/physical possession is only anticipated for 12 months. A property owner must be compensated for the entire TCE term (in this 
case, for the entire 36-month duration). 
 

Outside of FHWA-funded projects, appraisers may consider whether a similar valuation approach could apply. 
Appraisers also may provide guidance that suggests using limiting language within the easement document to 
help minimize damages. In the FHWA example, perhaps the easement could contain qualifying language stating 
that while the TCE is for a 36-month term, actual physical possession of the property is limited to a 12-month 
window. In such a situation, an appraiser would need to analyze whether the same valuation methodology 
should apply to the entire 36-month term or whether a lesser valuation is appropriate for the 24 months during 
which there would be no physical occupation but a mark on the title. 
 
Other terms and conditions within TCEs that appraisers should look for and seek clarification on include 
whether (1) the area will be restored to its prior condition; (2) items within the area will be protected in-place 
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or replaced in-kind; (3) access will be maintained; (4) utilities and sprinklers will be reconnected; and (5) there 
are other limitations on the use of the easement area, such as limiting construction activities or times of day or 
year during which the area can be utilized. 
 
Final insight 
The scope and terms of an easement are crucial to an appraisal assignment. An appraiser plays an important 
role in ensuring the easement is properly defined at the start of an assignment, and in guiding a client on the 
ramifications of defining an easement too broadly. TCEs are becoming more common on infrastructure projects, 
and appraisers should be careful to understand the source of the project’s funding to certify there are no 
specific valuation methodologies required for the TCE. Appraisers also can play an important role in clarifying 
how the TCE will be utilized and ensuring that terms and conditions are incorporated into the easement 
document. 
 
  


