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Introduction 

 In the period between 2006-2007, prices of agricultural products suffered an 
important increase triggered by the substantial demand of emerging countries, such as 
China, and the use of some crops, e.g. corn, for biofuel production.1 The consequent 
food crisis registered during mid 2007 showed how different countries responded to the 
challenges of a shortage in supply. Many producing nations applied export restrictions 
and controls to sustain domestic prices or to guarantee the availability of basic products. 
In their turn, importing countries, such as middle east countries, China and Korea 
decided to continue and augment their policy of land purchase designed to secure food 
supply. During this period there was an important increase in foreign investments (FI), 
both from private investors and sovereign wealth funds (SWFs), directed to acquiring or 
leasing of available agricultural land.2 Although the present economic crisis affected the 
growing trend in agricultural prices, they remain above historical averages and the 
worldwide rise in demand seems to be a structural phenomenon.3 In the meantime, the 
upsurge of land purchase by foreign investors in Africa and South America maintained 
its importance, posing a challenge to host States regarding the governance of this 
scenario.4 

 This injection of foreign capital is particularly important so as to improve 
productivity and tackle food security concerns, a persistent issue in the international 
agenda.5 Since many of the countries where agricultural resources are underexploited lack 
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1 Nicolás M. Perrone, Lucas Arce and Gustavo  Rojas, La inversión en agricultura: ¿Una alternativa de 
inserción al mundo?, in Puentes, ICTSD (Volume, 10, Number 5, November 2009).  
2 David Hallam, Foreign Investment in Developing Country, Agriculture – Issues, Policy implications and 
international response, OECD VIII Global Forum on International Investment, 2009, p. 2. 
3 The Economist, How to feed the world, November 21st 2001, p. 13. 
4 FAO, From Land Grab to Win-Win, Seizing the Opportunities of International Investments in 
Agriculture, in Economic and Social Perspectives, Policy Brief 4 (2009); FAO, Foreign direct investment – win-win or 
land grab?, at <ftp://ftp.fao.org/docrep/fao/meeting/018/k6358e.pdf>.  
5 UNCTAD, World Investment Report 2009, Transnational Corporations, Agricultural Production and 
Development, (2009), p. 188. The increasing importance of natural resources is also present in the WTO 
agenda, which 2010 World Trade Report will be devoted to “Trade in Natural Resources: Challenges in 
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the capital and technology required to boost the sector, foreign investments can play a 
critical role in increasing production and technical standards, delivering benefits to host 
States, private actors and importing countries. The FAO considers that the engagement 
of transnational corporations (TNCs) and the improvement of the regulatory climate are 
key to an overall solution to the shortage of food around the world.6 On the other hand, 
this strategy can only be successful if it embraces a series of complex concerns relating to 
property rights, poverty reduction, rural development, technology and access to land and 
water.7 The solution of these challenges calls for a basic consensus on the principles and 
the international framework to govern and promote responsible foreign investments.8 
The likelihood of conflict is latent within a historically heavy regulated sector due to 
public, health and national security reasons.   

I. Characteristics of the present flows of FI in agriculture 

 A large amount of the recent FI flows in agriculture is used either to purchase 
land or to obtain long-term lease contracts, with the intent to export whole or part of the 
eventual production. These flows respond to a natural resource seeking typology, in 
which the objective of the investor is to secure the supply of raw materials for its 
consumption or manufacturing abroad.9 According to TNCs’ logic, raw materials 
production, manufacturing, marketing, distribution or other activities are interdependent 
functions that can be performed in different locations, according to a global value chain 
strategy. In this sense, evidence shows that many of the locations where agricultural 
commodities are produced rarely host the processing facilities.10 Other forms of 
investments, such as joint ventures or alliances, remained marginal during this latest 
period, probably because of the main incentives that drive these flows: food supply and 
food security. This perception corresponds with investors’ objetive to manage political 
risk, and explains the establishment of structures to avoid policy induced supply shocks 
or restrictions imposed by producing countries.11  

 Investors are normally private enterprises but there is important public 
involvement or government support. In general, States are not investing on their own 
public capacity, even if they are engaged in the transactions in different ways. In the case 
of China, for instance, investors are private corporations which are totally or partially 
owned by the State. Arab countries have a different strategy, and they channel land 
acquisitions through their SWFs. On the other side of these transactions, the main 
recipients of FI are African countries, many of which are seeking proactively to attract 
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7 FAO, Foreign direct investment – win-win or land grab?.  
8 Roundtable concurrent with the 64th United Nations General Assembly, Promoting Responsible 
International Investment in Agriculture, Chair's Summary,  (2009). 
9 David Hallam, Foreign Investment in Developing Country, Agriculture – Issues, Policy implications and 
international response, p. 2; FAO, Foreign direct investment – win-win or land grab?; See also John H. Dunning 
and Sarianna M. Lundan, MULTINATIONAL ENTERPRISES AND THE GLOBAL ECONOMY, Edward Elgar 
Publishing, 2008, pp. 68-69. 
10 UNCTAD, World Investment Report 2009, Transnational Corporations, Agricultural Production and 
Development, (2009), pp 106-125.  
11 David Hallam, Foreign Investment in Developing Country, Agriculture – Issues, Policy implications and 
international response, pp. 2-4. 
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more foreign capital through incentives and tax breaks. Some South American countries 
are also receiving a considerable amount of these flows.     

II. Legal practice and structures 

A. Investment contracts 

 Every major FI venture implies the engagement of both government officials and 
private sector executives in intense bargaining processes to frame the conditions of these 
complex transactions. Given that these are long-term projects, it is necessary to consider 
different circumstances or problems that may arise throughout the lifespan of the 
investment. Foreign investors, in particular, are concerned about political risk and future 
State action. They would ask for special assurances and mechanisms to clarify their legal 
position. Host States, at their turn, are looking for the best deal for their economies in 
terms of growth and development. As a consequence, exploring win-win deals requires 
time-consuming negotiations so as to advance common interests and satisfactorily solve 
conflicting issues.12         

 Normal contractual practice indicates the need to include expropriation clauses, 
drafted in a similar way as in bilateral investment treaties (BITs), stabilization clauses 
regarding the relevant regulatory framework and an agreement to arbitrate eventual 
disputes in a neutral forum. In addition, contracts require to strike a balance between 
these assurances and some flexibility regarding State use of its legitimate regulatory 
power. In reality, many investment contracts in Africa are carelessly drafted, with only 
brief expropriation clauses, and many do not provide suitable dispute resolution 
agreements.13  

B. State and Foreign Investors’ obligations 

 As in every pre-contractual setting, both parties are trying to find legally efficient 
ways to secure the commitments made by the counterparty. Moreover, they are also 
interested in designing alternatives to solve unforeseeable events and conflicts. Complete 
contracts, as we are aware, do not exist,14 and uncertainty is higher in sectors, such as 
agriculture, that are intensively regulated. 

 On the side of the investors, the increasing competition of States to attract FI 
facilitates their task, permitting them to keep the upper hand during the negotiations.15 In 
any case, foreign projects will always be protected against State conduct if they fall into 
the scope of one or several BITs, simplifying investors’ position. Although it remains a 
contested issue, in some cases it has been accepted that the breach of contractual 

                                                 
12 Lorenzo Cotula, Sonja Vermeulen, Rebeca  Leonard and James  Keeley, LAND GRAB OR DEVELOPMENT 

OPPORTUNITY? AGRICULTURAL INVESTMENT AND INTERNATIONAL LAND DEALS IN AFRICA, (2009), pp. 
81, 87-88. 
13 Ibid., pp. 88-89. 
14 Eric Brousseau, Contracts: From Bilateral Sets of Incentives to the Multi-Level Governance of  
Relations, in NEW INSTITUTIONAL ECONOMICS. A GUIDEBOOK, Cambridge University Press, 2008, p. 40. 
15 Robert Gilpin, GLOBAL POLITICAL ECONOMY, Princeton University Press, 2001, pp. 39-41.   
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obligations can amount to a breach of the umbrella clause contained in many BITs.16 
Consequently, an investment contract would also be enforceable through the 
mechanisms incorporated in the given BIT.17 For host States the job is much harder 
since BITs are mainly designed to protect foreign assets and do not incorporate 
investors’ obligations. In this sense, host States possibility to sue, set up a counterclaim 
or resist an investor’ case due to his misconduct in the context of a investor-State treaty 
arbitration is problematic and uncertain.18 Accordingly, host States in particular need to 
pay extreme attention to contract drafting and their obligations pursuant to their BITs 
network.  

 Another alternative for foreign investors to protect their capital from political 
risk is to contract a guarantee from the Multilateral Investment Guarantee Agency or the 
International Finance Corporation, two agencies that according to UNCTAD are 
working actively in the agriculture sector.19       

III. International Legal framework 

 The existing international legal framework regarding FI in the agriculture sector 
includes the BITs network, many Free Trade Agreement (FTAs) containing investment 
chapters and the agreement on Trade Related Measures to Investments (TRIMs) of the 
WTO. In addition, as it was suggested above, a relevant part of these deals have a crucial 
connection between investments and trade, since most of these projects aim to export 
home the production. In this sense, the importance of Article XI.2. of the GATT, its 
application and the potential commitment by some countries not to apply these 
mechanisms also deserve careful attention. 

 As is reported in the World Investment Report 2009, FTAs tend to contain 
reservations and specials sections regarding agriculture. From 150 analysed treaties 
(FTAs and BITs), 56 % provide national treatment reservations in the agriculture sector 
or to the ownership of land. In a similar way, some domestic laws or treaties require 
government approval for the establishment of investments in this sector.20 However, if 
only the relevant countries in Africa are considered, FAO indicates that every State has 
some BITs but they hardly have special exceptions or balancing mechanisms.21 In spite 
of this absence, general exceptions could still be helpful for host States to justify the 

                                                 
16 Rudolf Dolzer and Christoph Schreuer, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW, Oxford 
University Press, pp. 153-162.   
17 Lorenzo Cotula, Sonja Vermeulen, Rebeca  Leonard and James  Keeley, LAND GRAB OR DEVELOPMENT 

OPPORTUNITY? AGRICULTURAL INVESTMENT AND INTERNATIONAL LAND DEALS IN AFRICA, (2009), p. 89. 
18 Regarding the possibility to set up counterclaims, see Saluka Investments BV v Czech Republic, Decision on 
Jurisdiction over the Czech Republic’s Counterclaim. See also the current discussion initiated by Andrew 
Eric Newcombe at the Kluwer Arbitration Blog.  
19 UNCTAD, World Investment Report 2009, Transnational Corporations, Agricultural Production and 
Development, (2009), p. 189. 
20 Ibid, p. 189. 
21 Lorenzo Cotula, Sonja Vermeulen, Rebeca  Leonard and James  Keeley, LAND GRAB OR DEVELOPMENT 

OPPORTUNITY? AGRICULTURAL INVESTMENT AND INTERNATIONAL LAND DEALS IN AFRICA, (2009)., pp. 
88-89. 
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enactment of measures directed to tackle legitimate health, safety or national security 
issues.22  

 The present international investment regime has gained some renown for its 
dispute settlement architecture based on investor-State arbitrations. This feature is 
certainly one of its main characteristics, and accordingly disputes will be solved by a three 
arbitrator panel, under a public-private hybrid procedure and with an intense application 
of international law.23 There are several appropriate forums and while ICSID is the most 
popular, other institutional or ad hoc UNCITRAL based arbitrations are also available at 
the investor’s discretion. The leading role of arbitrators is crucial, since these are complex 
disputes where investment agreements and broad treaty standards need to be interpreted 
and applied to the actual case. Moreover, there are many instances in which none of the 
parties foresaw the conflicting situation, obliging arbitrators to be slightly creative in their 
decisions.24   

 Many relevant players in the agriculture sector, such as FAO and UNCTAD, 
consider that the current international investment regime does not properly 
accommodate local concerns regarding FI in agriculture.25 According to this line of 
thought, host States also are running risks when admitting a foreign project, but foreign 
investors hardly have obligations at the international level. For this reason, FAO, 
UNCTAD, the World Bank and IFAD are working in a joint project, with the support of 
the government of Japan, to draft a voluntary code of conduct to govern FI and 
investors in agriculture, especially TNCs. This non-binding code might be inspired in the 
OECD guidelines for multinational enterprises, but it will implement a sectoral approach 
including specific exceptions.26 This inter-agency and governmental consensus may imply 
a breaking point in the governance of FI, in spite of the voluntary character of the code. 
These guidelines would concentrate a set of internationally accepted standards regarding 
investors’ conduct, and it is probable that big firms might be invited to adhere to the 
code. However, the relationship between these standards and BITs or the possibility to 
justify State actions on the basis of investors’ failure to comply with their obligations 
remain essential unanswered questions.             

Challenges 

 The potential role of FI to improve productivity and quality standards in the 
agriculture sector is crucial. Between the potential beneficiaries, host States have a lot to 
win and can use these flows to advance their domestic development. Nonetheless, these 
benefits do not always occur in reality, and with disenchant comes conflict and 

                                                 
22 UNCTAD, The Protection of National Security in IIAs, 2009. However, the application of these general 
exception clauses has been quite restrictive so far, See Jürgen Kurtz, Adjudging the Exceptional at 
International Law: Security, Public Order and Financial Crisis, Jean Monnet Working Paper 06/08, 2008.  
23 See generally Zachary Douglas, The Hybrid Foundations of Investment Treaty Arbitration, 74 BRIT. Y. B. 
INT’L L. 151, (2003). 
24 Jan Paulson, International Arbitration and the Generation of Legal Norms: Treaty Arbitration and 
International Law, TDM, Vol. 3, Issue 5, December 2006., pp. 11-14.  
25 FAO, Foreign direct investment – win-win or land grab?; UNCTAD, World Investment Report 2009, 
Transnational Corporations, Agricultural Production and Development, (2009), p. 190. 
26 Roundtable concurrent with the 64th United Nations General Assembly, Promoting Responsible 
International Investment in Agriculture, Chair's Summary, (2009). 
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tensions.27 Particularly, the so called “land grab” creates concern among host States, 
NGOs and international organizations. The present international investment regime 
implies a stronger protection of foreign investors’ rights and leaves domestic owners 
insecure. Unfortunately, substantial parts of land in Africa, considered vacant by the 
authorities, are really occupied by people whose rights are not properly registered or 
acknowledged according to the domestic laws.28  

 In addition, the agriculture sector has always being intensively regulated. States all 
around the world, both from developed, developing and LDCs, intervene through 
subsidies, export taxes, export restrictions, regulations about the use of soils, or hygiene, 
health and safety rules. These policies are adjusted regularly according to the changing 
conditions in the world market. A market which does not function properly for 
numerous and complex reasons, creating failures that justify the need of State 
intervention.29 This scenario poses a difficult challenge for the application of BITs’ 
standards and international organizations have warned about the complexities that may 
rise with the application of the “fair and equitable” standard and the doctrine of 
“legitimate expectations” to foreign investments in agriculture.30      

 According to the current inter-agency initiative, successful investments in 
agriculture require less purchase or lease of land, and more use of looser agreements, 
such as joint ventures, contract farming and outgrower schemes.31 From a legal 
perspective, this implies less foreign assets and more business cooperation and alliances, 
i.e. more contractual obligations from both sides. On the contrary, the present 
international investment regime is based on the protection of foreign assets, BITs tend to 
adopt a broad definition of investments and have more hesitant rules regarding 
contractual relationships. In such a scenario, in which host States adopted this 
contractual policy recommendation, it is uncertain if the extent and nature of protection 
granted by BITs to foreign investors could be affected. 

                                                 
27 There are few reported disputes regarding the agriculture sector, but in three decided cases it is possible 
to see how the application, implementation or adjustment of regulation creates tension between host States 
and foreign investors. See Tradex Hellas SA v Albania, GAMI Investments Inc v Mexico and Eastern Sugar BV v 
Czech Republic. Besides, the application of a Land Reform process triggered the claim in Bernardus Henricus 
Funnekotter and ors v Zimbabwe.        
28 Lorenzo Cotula, Sonja Vermeulen, Rebeca  Leonard and James  Keeley, Land grab or development 
opportunity? Agricultural investment and international land deals in Africa, (2009), pp. 90-96. 
29 The Economist, How to feed the world, November 21st 2001, p. 13. See also Gabor Konig, The impact 
of investment and concentration among food suppliers and retailers in various OECD countries, OECD 
VIII Global Forum on International Investment, 2009.   
30 UNCTAD, World Investment Report 2009, Transnational Corporations, Agricultural Production and 
Development, (2009), pp. 189-190. 
31 David Hallam, Foreign Investment in Developing Country, Agriculture – Issues, Policy implications and 
international response, pp. 6-9. 


