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FREEDOM OF HIRING: AN ABSOLUTE RIGHT? 

 
- 

Manuel Martinez-Herrera 1 
 
 

“Freedom is not merely the opportunity to do as one pleases; neither is it merely the opportunity to choose between set 
alternatives. Freedom is, first of all, the chance to formulate the available choices, to argue over them -- and then, the 

opportunity to choose.” 2 

 
 
 

1. Introduction 

The distinction between at-will termination, one of the keystones of the U.S. 
employment law system, and termination only for cause, the legal principle followed in almost 
all remaining jurisdictions worldwide, is well known within the international employment law 
community.  

In short, employment at-will dictates that, unless otherwise collectively or individually 
agreed, employers can terminate their employees at any time for any or no cause as long as 
that cause is not unlawful (e.g., discrimination, retaliation, etc.). Another way to effectively 
name this system would be “freedom of firing”. That is to say, under this principle employers are, 
in general terms, free to fire their employees at any given moment. On the other hand, in most 
countries around the globe employers need to have a legally valid cause to terminate their 
employees. In the absence of such valid cause, employers may either have to provide notice 
and/or pay severance or some other type of termination compensation or may even be 
mandated to reinstate the terminated employee.3  

We can imagine this dichotomy as two baskets filled with two types of causes. One, the 
U.S. basket, is filled with the causes under which employers cannot terminate their employees. 
Any cause falling outside the basket (potentially infinite in number), or no cause whatsoever, 
remains permitted. The rest-of-the-world basket,4 on the other hand, contains the causes or 
standards under which employers are allowed to terminate employees. These employers can 
only use this specific and delimited number of causes to validly terminate their employees. As 

                                                 
1 LL.M. Harvard Law School. International Labor & Employment Associate at White & Case LLP, New 

York. For review and comments on drafts of this article, the author thanks Donald C. Dowling Jr. (White & 
Case, New York) and Renata Neeser (White & Case, New York). The author also thanks the following local 
counsels for valuable information received during his practice that has contributed to this article: David Grutter 
(Arias & Muñoz, El Salvador); Liz Gordillo and Cynthia Muller (Arias & Muñoz, Guatemala); Jessica Handal 
(Arias & Muñoz, Honduras); Alexandra Vaz (H. Gamito, Couto, G. Pereira, C. Branco & Associados, 
Mozambique); Ana Teresa Rizo (Arias & Muñoz, Nicaragua); and Mario L. Fabrega (Arias, Fabrega & Fabrega, 
Panama).  

2 C. Wright Mills. 
3 Especially interesting to this regard is the situation in Japan where courts have held that, except in very 

limited and narrowly defined circumstances, an employer’s unilateral exercise of its right of termination of a 
permanent employee is an abusive exercise of such right and therefore invalid, independently of having provided 
the mandatory written notice or pay in lieu established by law.  

4 Each jurisdiction, of course, would have its own basket with its own valid termination causes or 
standards. 
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a result, it is commonly known and accepted that in most countries of the world there is no 
freedom of firing. However, what about hiring? Are employers free to bring the employees 
they trust from a location where they are already established to a new jurisdiction in which 
they are about to start operating without any restriction? In more simple words, is there a 
“freedom of hiring” principle? 

The scenario is easy to imagine and, in fact, quite common. A company is experiencing a 
good degree of success in its domestic operations. Sales are on the rise and there is an 
unexpected increase in international demand. Instead of having to rely on foreign distributors 
or agents, the company decides to expand its business by either incorporating new subsidiaries 
or registering branch offices in several foreign countries. Of course, starting a new operation 
in a foreign country is not an easy task. There are many delicate activities to undertake, such as 
dealing with local authorities, acting on behalf of the company, finding clients, etc. For these 
matters, companies want, and indeed need, employees that they can fully rely on. As a result, 
companies tend to send employees that have been trained and have worked for a while at 
headquarters to fill these new positions and have the local entity up and running as soon as 
possible. 

The question then becomes: are companies completely free to hire whoever they want as 
employees of their new local entities? 
 

2. Limitations to the Freedom of Hiring 

There was a time when the U.S. at-will principle, freedom of firing, had no limitations 
whatsoever and companies could terminate employees for any or no cause. However, 
primarily due to the enactment of antidiscrimination laws,5 the principle gradually eroded into 
the actual for any or no cause, as long as that cause is not unlawful.  

Likewise, freedom of hiring, which at one point may not have had any limitations 
besides immigration requirements, is no longer an absolute principle in many countries. There 
are two main limitations:  (i) Disability: Many jurisdictions mandate private employers to have 
a specific number or percentage of disabled individuals in their workforces ; (ii) Nationality: 
Other jurisdictions impose the obligation of having a specific percentage of nationals of such 
country in their workforces. The primary reasons for these limitations are quite 
straightforward. The governments, in their role of cautious and protective parents of their 
citizens, impose these limitations to: (A) protect those that are in a weaker or less favored 
position and may have a hard time finding a job by their own; and (B) ensure that foreign 
companies create work and distribute their profits among their citizens so the country’s 
economy is favored as a whole. In addition, (C) some countries impose other types of 
limitations whose origin is usually rooted in historic or political reasons. 

 
A. Disability Restrictions 

This limitation is usually partial, as it normally only affects businesses of a specific size. 
Thus, in general, small companies do not have to follow this requirement. Exceptions to this 
general rule are Japan and Portugal, where 1.8% and 2% of the workforces (respectively) have 
to be formed by disabled individuals, independently of the total number of employees in the 
company. 
                                                 

5 At the federal level, Title VII of the Civil Rights Act (“Title VII”), which prohibits discrimination on the 
basis of race, sex, national origin, religion, and color was enacted in 1964; the American with Disabilities Act 
(“ADA”), which prohibits discrimination on the basis of disability, was enacted in 1967; and the Age 
Discrimination in Employment Act (“ADEA”), was enacted in 1990. 
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European Union countries appear to be especially proactive on providing their disabled 
citizens with a fair opportunity to obtain a job. To that regard, these countries impose the 
strictest requirements. In Germany, for example, employers with 20 or more employees are 
required to have at least 5% of disabled employees in their workforce.6 Companies can pay a 
fine to the authority in charge of promoting employment for disabled individuals7 to avoid 
complying with this requirement.8 The amount of the fine will depend on the size of the 
workforce and the percentage of disabled employees already part of the workforce.9 10In this 
same line, Italian employers must hire disabled individuals in the following proportions: one 
employee for every employer with 15 to 35 employees; two for employers with 36 to 50 
employees; and 7% for employers with more than 50 employees. We can find similar 
requirements in Slovakia11 and Luxembourg12 for employers with more than 20 and 25 
employees respectively.  

However, this limitation to the freedom of hiring is not restricted to European 
jurisdictions. In Brazil,13 companies with more than 100 employees need to have, at least, the 
following percentage of disabled employees: 2% for companies with more than 100 but less 
than 201 employees; 3% for companies with more than 200 but less than 501 employees; 4% 
for companies with more than 500 but less than 1,001 employees; and 5% for companies with 
more than 1,000 employees. Likewise, in Indonesia14 employers must hire one disabled 
employee for every 100 employees. Penalties for not complying with these requirements may 
include, depending on the jurisdiction, economic fines, payment of damages, or even prison 
(in Indonesia).  
 

B. Nationality Restrictions 

Foreign companies may not only have to deal with immigration requirements in order to 
bring their headquarters employees to new countries, but also with the obligation to hire a 
determined percentage of nationals from the country where the company wants to operate. 
This limitation is especially prevalent in Central America, where 5 of the 7 countries in the 
region, all but Belize and Costa Rica, have similar restrictions in this regard. The same occurs 
in former Portuguese colonies. The reason behind these regulations may be in the alleged 
historical uncontrolled exploitation by foreign (or metropolitan state) multinationals of their 
natural resources without any investment on the drained countries in return.  

In Central America, El Salvador, Guatemala, Honduras, Nicaragua and Panama 
legislation requires employers to have, at least, 90% of the countries’ nationals in their 
workforces. In addition, employers in Guatemala and Honduras must pay 85+% of their total 
payroll to these national employees (90+% in Panama) which reinforces the idea that 

                                                 
6 German Social Law Code IX as amended (Sozialgesetzbuch), § 71. 
7 Integrationsamt . 
8  German Social Law  Code IX as amended, § 77. 
9 German Social Law Code IX as amended, §§ 73-74. 
10 In general terms, if an employer has less than 2% of disabled employees in its workforce it will have to 

pay EUR 260 per month per disabled employee under the threshold; if it has 2% of disabled employees it will 
have to pay EUR 180 per month per disabled employee under the threshold; and if it has 3% it will have to pay 
EUR 105 per month per disabled employee under the threshold. 

11 Slovakia Labor Code as amended, § 158. 
12 Luxembourg Labor Code as amended, § L562-3 (2). 
13 Law 8.213/91. 
14 Law 4/1997 on Disabled Persons. 
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governments want to make sure that a part of the benefits earned by foreign companies stays 
and is reinvested locally. These restrictions apply independently of the size of the company. In 
fact, in Guatemala and Honduras when the total number of employees in a company is 5 or 
less, at least 4 must be Guatemalans or Hondurans. Interestingly enough, certain of these 
countries, namely El Salvador, Guatemala and Honduras, admit exceptions to this general rule 
when dealing with other Central American citizens. Exceptions are also common for 
employees rendering specialized technical or professional services. In addition, these 
restrictions, in general terms, do not apply to management positions; although in Honduras 
employers can only have a maximum of two foreign managers. This is a great relief for foreign 
companies that see how they can fill their most important positions with employees already 
trained at headquarters. 

Other Latin American countries have similar provisions. In Mexico the workforce of 
any employer must have at least 90% of Mexican nationals. The same rule applies in 
Venezuela15 for companies with 10 or more employees. In Brazil, two thirds of the employees 
of any company with more than three employees have to be Brazilian or permanent residents 
with more than 10 years in Brazil.16 

Outside of this part of the world, we find similar restrictions in Mozambique, former 
Portuguese colony, where employers can have a maximum of: 5% foreign employees if the 
company has more than 100 employees; 8% foreign employees if the company has between 
10 and 100 employees; and 10% foreign employees if the company has less than 10 
employees. Employers must send a communication to the Mozambican Labor Ministry with 
these figures every year. The Ministry is said to be very strict in its scrutiny of compliance with 
these requirements.  

Although enforcement of these regulations is limited in some countries, companies may 
face, at least theoretically, economic fines and employees may be denied their work visas or 
even repatriated expelled? to their countries of origin for lack of compliance with these 
requirements. 
 

C. Historical and Political Restrictions 

Some jurisdictions offer special protection to social groups in a comparatively weaker 
position due to political or historical circumstances. Part of this protection is reflected in the 
mandate to employers to have a percentage of these individuals within their workforces.  

Especially relevant examples are Greece and Turkey, whose protections derive, at least 
in part, from the different conflicts they have been entangled in during the XX century. In 
Greece,17 companies with 50 or more employees are required to have at least 8% of employees 
of the so-called “protected categories” within their workforce. “Protected categories” are: (i) 
parents with more than three children; (ii) disabled persons; (iii) individuals that participated in 
the National Resistance18 and their children; and (iv) pouses of individuals that died or are 
missing from the military coup of 1967 and the Cyprus wars with Turkey in 1964, 1967 and 
1974. Turkish19 employers with 50 or more employees are required to have 6% of their 
workforce conformed by disabled individuals, ex-convicts or victims of terrorism.  

                                                 
15 Venezuela Labor Code as amended, § 27.  
16 Brazilian Labor Code (“Consolidated Labor Laws”) as amended, § 354. 
17 Law 2643/1998. 
18 National Resistance is the term used for a number of groups that fought against Greece’s Nazi 

Occupation during World War II. 
19 Law on Combat against Terrorism No. 3713. 
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In Belgium, employers are required to show that they employ, at least, a specific 
minimum number of young employees. Most certainly, this legislation was enacted as a 
measure to fight the high unemployment rate among younger employees. Some Argentinean 
Collective Bargaining Agreements impose a preference for employees’ relatives when a new 
position becomes available in the company.  
 

3. Conclusion 

There is an array of issues that companies must take into account when venturing into a 
new or unknown jurisdiction. Management has to analyze whether it makes more sense to 
incorporate a subsidiary or to register a branch or representative office; whether there are 
other local registrations or permits they need to obtain to start operating; which tax structure 
is more beneficial for their activities, etc. 

An additional important component of this analysis process is to select the staff that will 
take care of the “newborn’s” first steps. Before making any decision as to who should form 
part of this staff, companies should review local regulations to know and understand the 
restrictions and limitations these may impose to their potential new hires and to the transfer of 
current employees from headquarters. A simple check of local laws may avoid future 
undesired complications in the form of fines, penalties or even deportations. 
 


