
The mistake of fact excuse in 
Queensland rape law: 

the path to reform

Professor Jonathan Crowe

Faculty of Law, Bond University

jcrowe@bond.edu.au

www.jonathancrowe.org

Twitter: @drjoncrowe

mailto:jcrowe@bond.edu.au
http://www.jonathancrowe.org/


Content warning

• The subject matter of this talk may be confronting or bring up painful 
memories for some people. Everyone should feel free to get up and move 
around the space or move in and out of the room at any time if that is 
more comfortable for you.

• If tonight’s discussion brings up issues for you, you might want to take 
advantage of the 24 hour counselling services offered by Lifeline on 13 11 
14 or 1800 Respect on 1800 737 732. Both these services also have online 
chat functions on their websites.

• Local counselling and support is also available at the Gold Coast Centre 
Against Sexual Violence. Free legal advice for survivors is available by 
contacting Women’s Legal Service Queensland, who have a telephone 
helpline and an online chat function.



www.consentlawqld.com

http://www.consentlawqld.com/


www.bri-lee.com

http://www.bri-lee.com/




Rape in the Criminal Code

349(2) A person rapes another person if—

(a) the person has carnal knowledge with or of  the other person without 
the other person’s consent; 

(b) the person penetrates the vulva, vagina or anus of  the other person to 
any extent with a thing or part of  the person’s body that is not a penis 
without the other person’s consent; or

(c) the person penetrates the mouth of  the other person to any extent 
with the person’s penis without the other person’s consent.



Consent in the Criminal Code

348(1) In this chapter, 
"consent" means consent freely and voluntarily given by a person with the cognitive 
capacity to give the consent. 

Without limiting subsection (1), a person’s consent to an act is not freely and 
voluntarily given if  it is obtained –

(a) by force; or

(b) by threat or intimidation; or

(c) by fear of  bodily harm; or

(d) by exercise of  authority; or

(e) by false and fraudulent representations about the nature or purpose of  the act; or

(f) by a mistaken belief  induced by the accused person that the accused person was the 
person’s sexual partner.



Mistake of fact

24(1) A person who does or omits to do an act under an honest 
and reasonable, but mistaken, belief  in the existence of  any state 
of  things is not criminally responsible for the act or omission to 
any greater extent than if  the real state of  things had been such 
as the person believed to exist. 



The research

• I first began researching mistake of fact and rape law more than 15 
years ago. My first article on the topic was published in 2011.

• Bri and I have updated and expanded this research over the past two 
years. We have analysed every post-1990 Queensland appeal case 
applying the excuse to rape or sexual assault (> 35 cases).

• Appeal cases aren’t necessarily a representative sample, but they give 
a snapshot of the arguments and jury directions at trial. 

• We presented our report to the Queensland Attorney-General in 
March 2019 and it has been accepted for publication (after peer 
review) in the University of Queensland Law Journal. 



The role of ‘rape myths’

• Queensland law recognises that rape 
can be committed in private by 
someone known to the complainant, 
and that consent cannot be inferred 
from the complainant’s dress, level of 
intoxication, sexual history or lack of 
resistance. 

• However, all these factors have been 
used by defendants to argue they 
mistakenly believed the complainant 
was consenting.

• In practice, the excuse makes it more 
difficult to secure convictions in rape 
cases that involve intoxication, ‘the 
freeze’, mental incapacity, or language 
barriers. 



Intoxication

• The effect of intoxication on the 
mistake of fact excuse means the 
defendant can say that because he 
was drunk, he honestly believed 
the complainant was consenting 
(even though, objectively, she may 
not have been).

• Intoxication of the complainant 
also lowers the bar for the defence, 
meaning the defendant can say the 
complainant was so drunk he 
mistakenly thought she was 
consenting (because she was too 
drunk to vigorously resist).

• This argument has succeeded even 
where the complainant said ‘no’, or 
was so intoxicated that she was 
comatose.



R v CU [2004] QCA 363

• The complainant’s evidence was that she was so drunk that she was vomiting and 
went to bed in her home, then awoke to find the defendant raping her with a 
vibrator. She asked him to leave the house, but then awoke again later to him 
raping her mouth with his penis. 

• The jury convicted the defendant of two counts of rape, having also heard that 
the complainant had rejected multiple advances from him earlier the same 
evening. 

• The defendant’s appeal succeeded on the basis that the trial judge had 
misdirected the jury on mistake of fact. 

• The Court of Appeal ruled that the mistake of fact excuse can potentially be 
utilised where the complainant is in fact incapable of giving consent because she 
is unconscious, provided that the defendant honestly and reasonably believed 
that the complainant, although so drunk as to be unaware of her actions, was 
awake when the assault occurred.



‘The freeze’ or lack of 
resistance

• There are many reasons why a complainant 
may not fight back even though she doesn’t 
consent. 
• She may be afraid because of the express or 

implicit threat of physical violence. 
• She may be affected by the ‘freezing response’ 

(or ‘tonic immobility’) that is a common 
psychological reaction to aggression or trauma.

• She may be inclined to pacify (‘tend and 
befriend’) the aggressor, rather than confronting 
him directly due to social conditioning.

• She may rationally judge that it is preferable to 
‘get it over with’, rather than risk escalating or 
prolonging the encounter.

• However, juries are more likely to acquit a 
defendant for mistake of fact if the 
complainant did not vigorously resist. 



R v Motlop [2013] QCA 301

• The defendant violently assaulted the complainant with a knife because he thought she 
was cheating on him due to messages on her mobile phone. He threatened to kill her 
and chopped her hand with the knife, drawing blood. 

• He then beat her with a stick and a chair, bending the legs of the chair in the process. The 
defendant instructed the complainant to take a shower to wash off the blood, which she 
did. When she emerged from the shower, he took the knife and stabbed her phone, 
shattering it. He then punched her three times in the head. 

• After these violent assaults, the defendant had sex with the complainant. She passively 
complied, while expressing her reluctance and confusion as to why he would want to do 
so after assaulting her, and communicating that she was in pain. In between the 
incidents, she said she loved him. She testified that she did so to pacify him, because she 
was scared and ‘it was my way of survival’. 

• The Court of Appeal said that the complainant’s expression of love could provide ‘a 
rational basis’ for the jury to conclude that the defendant had an honest and reasonable 
belief in consent. 



Mental incapacity

• Mental incapacity of either the 
defendant or the complainant can 
lower the bar for the mistake of fact 
excuse. The defendant’s mental 
incapacity can make his mistake 
more likely to be considered honest 
and reasonable. 

• The complainant’s mental incapacity 
also lowers the bar by enabling the 
defendant to say he misunderstood 
her resistance. This argument can 
succeed even where the complainant 
is legally incapable of consenting in 
the first place. 



R v Dunrobin [2008] QCA 116

• The complainant awoke to the defendant initiating sex, to which she said 
‘no’ repeatedly and tried to push him away, but the defendant had sex with 
her anyway. In cross-examination the complainant agreed that she ‘froze’ 
at some point, and the defence case at trial was that the defendant 
‘misinterpreted’ her lack of consent. 

• The defendant had been diagnosed with chronic paranoid schizophrenia 
and was the subject of an involuntary treatment order resulting in him 
being on anti-psychotic medications. His psychiatrist said he had trouble 
with complex decision-making.

• Muir J said ‘[t]he jury should have been instructed also that the appellant’s 
mental condition was relevant to the appreciation of what, on his part, 
constituted a reasonable belief.’



Mental incapacity

• Some people say we need the mistake of fact excuse to protect 
people with cognitive disabilities. 

• However, there are special provisions in Queensland legislation so 
that perpetrators who do not have the cognitive capacity of an adult 
are not tried like other adults.

• Judges also have a significant amount of discretion when sentencing 
someone with a different mental capacity, so they are not punished 
excessively given their cognitive difference.

• The mistake of fact excuse is not the most appropriate way to try to 
accommodate people’s differences in doing justice. 



Language barriers

• Two people who don’t speak the same 
language need to show more care and 
attention, not less, when they engage in 
sexual activity. The current laws put you at a 
significant disadvantage if you don’t speak 
the same language as the person who is 
initiating intercourse. 

• Defence counsel are able to paint pictures 
of ‘miscommunications’ when the 
defendant and complainant have different 
linguistic capacities.



R v Lennox [2018] QCA 311 

• The complainant was from Hong Kong and had been living in Australia for just over a year 
while working as a nanny. The defendant offered her a lift while she was waiting for a 
bus. On their second date, the defendant drove them to a public park and stopped the 
car. He tried to kiss the complainant, but she pulled back and said she didn’t want to. 

• The defendant then proceeded to touch and then have sex with the complainant, while 
she continued to say ‘I don’t want, I don’t want’. The jury at trial sent a question to the 
judge asking ‘Does I don’t want, equal no by law’.

• The defendant was charged with five counts of rape and sexual assault. The jury 
acquitted him of three counts and were unable to agree on a fourth, but convicted him 
of one count of rape. He appealed his conviction, arguing that the jury’s verdicts were 
inconsistent. 

• The majority of the Court of Appeal agreed and the conviction was overturned. The 
majority judges thought that the jury must have doubted whether the complainant 
clearly expressed lack of consent. This left it open for the defendant to rely on the 
mistake of fact excuse.



Options for reform

• Bri and I have suggested two 
options for reform:

(1) The mistake of fact excuse 
could be made inapplicable to 
the issue of consent in rape 
and sexual assault cases. 

(2) Alternatively, the excuse could 
be limited where the 
defendant was reckless or did 
not take positive steps to find 
out whether the complainant 
was consenting.



A model amendment

Section 24A – Mistake as to consent in certain sexual offences

In proceedings for an offence against section 349 or 352, a mistaken belief  by the 
accused as to the existence of  consent is not honest or reasonable if–

(a) the accused was in a state of  self-induced intoxication and the mistake was not one 
which the accused would have made if  not intoxicated; or

(b) the accused was reckless as to whether or not the complainant consented; or

(c) the accused did not take positive and reasonable steps, in the circumstances known 
to him or her at the time of  the offence, to ascertain that the complainant was 
consenting to each act; or

(d) the complainant was in a state of  intoxication and did not clearly and positively 
express his or her consent to each act; or

(e) the complainant was unconscious or asleep when any part of  the act or sequence 
of  acts occurred.



The path to reform
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