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Re: Regionally-Noncompetitive Electric Rates; 
 Escalating Retail Electric Rates for All Kansas Customers 

 
Mr. North, 
 
 Thank you for taking my call and listening to our concerns regarding Kansas's escalating 
rates for electric service.  As I mentioned on the phone, our law firm represents a number of large 
volume electric users in the State.  And while high retail electric rates affect every Kansan's 
pocketbook, they are also negatively impacting, in a very material way, the State's economic 
competitiveness as a location for industry and commerce. Hopefully, you and others within the 
Department of Commerce will find our perspective helpful.  For the benefit of the State, this issue 
needs immediate attention and dialogue. 
 

Executive Summary 
 
 The Kansas ratemaking process is reactive and utility-driven.  It does not consider the 
overall competitiveness of utility rates.  The electric utilities have leveraged this process to increase 
rates approximately 35% since 2012 and 60% since 2007 – far outpacing the rate of inflation.  
This has enriched the utilities' shareholders at the expense of Kansas ratepayers and the Kansas 
economy.  Our law firm has identified specific drivers causing this rate escalation.  Therefore, we 
have also identified a number of specific legislative and regulatory solutions, which we hope to 
present and discuss at an appropriate time.   
 

The Ratemaking Process 
 
 Kansas retail electric utilities are monopoly service providers.  Each is granted a "service 
territory" wherein it is the sole retail provider of electricity.1  In exchange for that monopoly, the 
utility is obligated to provide "sufficient and efficient" service at "just and reasonable rates."2   

                                                           
1 See K.S.A. 66-1,172; The Kansas Retail Electric Suppliers Act divides the State into single certificated service 
territories, wherein only one supplier may furnish retail electric service. 
2 K.S.A. 66-101b. 
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 Under Kansas law, the Kansas Corporation Commission (KCC) has authority to set utility 
rates.  However, this process is largely driven by the utility companies, who are allowed to request 
a rate increase at any time.3  These rate increases – as approved by the KCC – have exceeded the 
CPI by 300-500% over the last 5-10 years.4 
 
 At a very basic level, the KCC asks one question when setting rates: "What is the utility's 
cost of serving its customers?"  To answer this question, the KCC examines all of the utility's costs.  
These costs will include operating and maintenance expenses and the costs of fuel, such as coal or 
natural gas.  Another very large component of a utility's cost of service is its ongoing investment 
of capital in property needed to provide service.  This property includes generating facilities, 
transmission and distribution lines, and various other utility assets.  The net value of this property 
is the utility's "rate base," and the utility is allowed a percentage return on this investment.  That 
return is built into every electric rate.   
 
 Once it determines the utility's costs, the KCC sets a "revenue requirement" for the utility.  
This is the annual level of revenue a utility is allowed to collect from its customers.  As described 
above, a component of the "revenue requirement" is a level of return or profit on the utility's 
investment.  Finally, the revenue requirement is allocated among the various customer classes 
(residential, commercial, industrial, etc.) in a process called "rate design." 
 
 At no point in the KCC ratemaking process is the most important question asked: "Are the 
electric rates, in total, comparable to the electric rates in surrounding states?"  Without asking – 
and answering – this question, there is no assurance that Kansas residents are not paying 
inordinately high rates as compared to residents of neighboring states.  And there is no assurance 
Kansas commercial and industrial companies are not handicapped in competitive markets by 
regionally high prices for electricity used in their operations.  Failure to consider this question has 
placed Kansas businesses at a dramatic and continuing economic disadvantage. 
 
 The process described above is the traditional ratemaking model at the KCC.  An important 
aspect of this method is that it inordinately rewards capital investment by the utility.  The more 
money the utility invests in its rate base, the more money it earns.  Kansas investor-owned utilities 
have a financial incentive to spend money and increase their rate base, whether the investment is 
necessary or not.  Likewise, they also have a financial incentive to keep assets in their rate base 
(avoid retirements), whether or not those assets are still needed to provide service.  An increasing 
rate base, paired with declining customer demand, has caused Kansans to pay the highest electric 
rates in the region.   
 

                                                           
3 K.S.A. 66-117. 
4 Source: KCC Annual Reports to the Legislature. See attached rate charts. 
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 Kansas needs its utilities to invest reasonable amounts of capital in order to continue 
providing "sufficient" electric service.  However, as described above, the utilities have an incentive 
to spend excessively.  Kansas utilities are obligated to provide electric service to Kansans, but they 
also have a fiduciary duty to their shareholders/owners.  In the absence of strict regulation to assure 
regionally-competitive electric rates, investor-owned utilities will act in the interest of their owners 
– the shareholders.  High levels of spending increase earnings and maximize shareholder returns.  
For example, in its investor presentations, Westar flatly describes its operations as "Shareholder 
focused."   
 

Kansas Rate Trends 
 
 As noted above, the utilities have an incentive to spend, thereby increasing electric rates. 
This trend is the story of the last decade in Kansas.  The rates of Kansas's two largest utilities, 
Westar and KCP&L, have skyrocketed in recent years, far outpacing the rate of inflation.  Westar's 
residential rates have increased 30% since 2012 and 58% since 2007.  KCP&L's residential rates 
have increased 36% since 2012 and 64% since 2007. 
 
 Following these dramatic and rapid rate increases, Kansas's rates have become 
uncompetitive in the mid-continent and broader region.  And the situation is even more dire when 
comparing Kansas to the surrounding states it regularly competes with for new economic growth.  
These comparisons are demonstrated in the enclosed rate charts showing Kansas's rates, as 
compared to the broad region and as compared to the surrounding states with which Kansas 
competes. 

 
 These electric utilities' skyrocketing rates did not occur by accident. They are the direct 
result of Westar and KCP&L's corporate "growth strategies."  For instance, a recent Westar 
presentation describes its business plan as continuing "significant investment" in its generation 
fleet and technology platforms.  And the company describes capital expenditures exceeding 
depreciation as its "Platform for Growth."5   KCP&L tells its investors it will "enhance earnings 
growth" by investing in new renewable generation and transmission projects.   
 
 As those excerpts indicate, Westar and KCP&L are not done spending.  Recent filings at 
the SEC indicate the utilities plan to spend in excess of $6 billion from 2018 to 2022.  These are 
new projects, but that level of investment is simply a continuation of spending levels over the last 
decade.  This means the rate increases are not over, but will continue for many years into the 
future.   
 
 Following their "growth strategies," the actions by these utilities will create a continuing 
investment cycle that significantly outpaces asset retirements, driving rates ever higher.  And these 

                                                           
5 Excerpts of Westar's investor materials are enclosed. 
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new investments are all occurring during a period of little to no load growth and declining energy 
sales.  The utilities are not adding substantial amounts of new retail customers, and existing retail 
customers are using less energy.  In fact, as detailed below, the utilities are in the process of losing 
wholesale contract customers because of their high prices.  In other words, the utilities are planning 
to spend more and more to serve the less demand.   
 
 Kansas's regionally-noncompetitive rates are already discouraging industry from locating 
in the State.  The next rounds of rate increases will very likely drive existing Kansas businesses to 
re-locate in surrounding states with lower energy costs. 
  

Drivers of Rate Increases 
 
 At a very high level, excessive spending, rate base growth, and falling customer demand 
are the elements behind recent rate increases.  Kansas's utilities have pursued these investments 
more aggressively than utilities in other states to benefit their shareholders.  A very recent Westar 
investor presentation shows its returns are far outpacing the utility sector and even beating the S&P 
500, which is beyond remarkable for a low-risk utility stock. 
 
 However, to find solutions, we have to investigate the specific drivers.  Our law firm has 
identified several concerning issues: 
 
1) Regulatory Process 

a) Utility-Driven Ratemaking Process  

 As described above, the ratemaking process is utility-driven.  Utility rates are set in 
company-specific proceedings called "rate cases."  A rate case is initiated by the utility when it 
files an Application with the KCC.  The KCC and other parties examine the utility's books and 
records and determine whether it does, in fact, need additional revenue.  These cases typically look 
at new costs incurred by the utility – a new windfarm, environmental retrofits at a coal plant, etc.  
The KCC does not examine all the companies' costs and determine whether all of the costs and 
property are still necessary to provide service.  And, as noted above, the KCC does not consider 
the overall rate and its competitiveness when compared with the surrounding region. 
 
 We often refer to this as the "can't see the forest for the trees" problem.  An individual rate 
case, where new costs or revenues are considered, is rarely a forum for an evaluation of whether a 
company's rates remain just and reasonable, in a holistic sense.  The KCC may have justifiably 
found fifteen separate individual rate increases to be reasonable.  However, the cumulative impact 
of those minor increases has now left the State with unreasonably high, and regionally-
uncompetitive, rates.   
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 This method of ratemaking – examining individual costs in separate cases – is reactive in 
nature, making it a very difficult forum to send strong proactive policy signals to the utilities.  The 
utilities are aware of this limitation and have capitalized. 
 
 b) Lack of Competitive Market Signals 
 
 The current regulatory paradigm allows the utilities to live in a very different economic 
reality from the competitive market.  While rate regulation aims to simulate a competitive 
environment, that has not been the result in practice. 
 
 For example, in Westar's upcoming rate case, it plans to ask the KCC to increase rates by 
approximately $30 million due to the loss of certain wholesale power customers.  These customers 
will likely be buying power from the SPP Integrated Marketplace at a far lower price than Westar 
can offer.  Instead of retiring assets that were used to serve those customers, Westar will simply 
ask its captive retail customers to make it whole.  Of course, spreading these costs over fewer and 
fewer customers will ensure Westar's rates become even less competitive, driving away any new 
customers or existing customers who have other options. 
 
 The utilities and their shareholders are shielded from economic realities in other ways, as 
well.  For example, KCP&L recently decided to retire all of its electric meters, and it replaced 
them with new "smart" meters.  This decision was purely at KCP&L's discretion.  The KCC, 
however, required KCP&L's retail customers to continue paying for the "old meters," even though 
they are no longer in use.  KCP&L's customers are now paying for two sets of meters simply 
because KCP&L chose to replace the older meters before the end of their useful life. 
 
 Considering the economic protection afforded to Kansas utilities through their statutory 
monopolies and allowances for a return on invested capital, one would expect the utilities' 
shareholders to receive returns commensurate with extremely low risk.  In fact, recent evidence in 
the Westar-KCP&L merger proceeding indicates the utilities' actual cost of equity capital (the 
return demanded by investors) is between 5 and 8 percent.  However, the utilities routinely request 
returns above 10 percent.  And the current authorized returns for each company are between 9 and 
9.5 percent.  As discussed above, these authorized returns are applied to rate base and compose a 
significant portion of customer rates.  In fact, just a 100 basis-point decrease in the utilities' 
authorized returns (e.g., 9.3% to 8.3%) would save Kansas utility customers over $60 million every 
year.  This is a reasonable – though insufficient – proposal when considering the wealth transfer 
from customers to shareholders over the past decade.  
 
 The above-described regulatory issues are best addressed through new legislation.  Our law 
firm has identified a number of utility reform proposals for consideration.  Many of these actions 
would operate to directly reduce rates.  Others would give the KCC more authority to limit 
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shareholder-focused utility spending.  And some of these items would simply increase "regulatory 
lag," which would promote sorely-needed cost containment by the utilities.   
  
 Whatever the form, these proposals will meet stiff resistance from the utilities and their 
lobbyists.  They will claim investment will flow out of Kansas and hurt Kansans.  However, the 
utilities have a statutory obligation to serve, and "lack of investment" is not even remotely a 
problem in Kansas. 
 
2) Excess Generation 
 
 Another issue is excess generation capacity owned by Westar and KCP&L (in the utilities' 
rate bases). One metric used to evaluate generation capacity is the "target planning reserve 
margin."  This figure shows, as a percentage, how much a utility's total generating capacity exceeds 
its needs (peak demand).  For planning purposes, the Southwest Power Pool (SPP) currently 
recommends its members maintain a reserve margin of 12%.  Westar currently has 25% excess 
capacity, and KCP&L has 31% excess capacity.6   
  
 Through our firm's participation in the companies' merger application at the KCC, we have 
learned that certain generation assets are nearly never used.7  And while wind energy is touted as 
"economical" by the utilities, it is quite expensive when you consider wind generation is only 
"accredited" at 10% of its nameplate capacity (i.e., a 250-MW wind farm only adds 25-MW of 
capacity).8  Therefore, the purchase of a wind farm has virtually no impact on a utility's ability to 
retire other generation assets.9  Despite this economic reality, both utilities have announced 
intentions to significantly invest in new wind generation in the coming years.  It is important to 
note that some wind investment has occurred at the invitation of State policy.  This shows that 
State policies do have an impact on rates, and the electric utilities will quickly capitalize on these 
policies when they provide a financial benefit to shareholders. 
 
 The excess generating capacity owned by Westar and KCP&L demonstrate their generation 
fleets are not appropriately sized to meet their customers' demand.  And because generation assets 
are a major component of each utility's rate base, this excess capacity causes excessively high 
electric rates.  As noted above, the utilities are incentivized to build unnecessary rate base, and 
they have a disincentive to retire assets and remove them from rate base.  These economic 

                                                           
6 An excerpted version of SPP's 2017 Resource Adequacy Report is attached hereto for reference. 
7 For instance, the companies' Natural Gas plants compose 24.3% of generating capacity, but only account for 2.1% 
of energy production, meaning those assets are only very rarely needed to balance intermittent generation such as 
wind and solar. 
8 Wind accreditation is determined by the Southwest Power Pool, which is controlled by the utilities. The 
utilities have a financial incentive to keep wind accreditation percentages low, as it allows them to continue 
investing in significant wind resources without retiring other assets.   
9 Assume a utility wants to replace an 800-MW coal unit with wind.  At a 10% capacity credit for wind 
energy, the utility would need to purchase 32 250-MW windfarms to allow it to retire the coal unit. 
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motivations harm the public interest but are empirically demonstrated by the utilities' excessive 
generation fleets.  
 
 Many legislative and regulatory solutions can address the problem of excess generation.  
One specific approach used in other states is a statutory requirement for the utilities to file detailed 
"integrated resource plans" demonstrating their generation portfolios represent the lowest cost 
generation option for customers.  In addition, excess capacity above the SPP target planning 
reserve should carry a rebuttable presumption that it will be disallowed from rate base.  The utilities 
may carry excess capacity, but those investments which are not needed by retail ratepayers should 
be exposed to market risk and not protected by retail rates. 
 
3) The SPP Integrated Marketplace 
 
 The SPP integrated marketplace (SPP IM) further displays the utilities' disregard for 
competition.  The SPP IM is a wholesale power market designed to dispatch the lowest cost energy.  
It allows utilities and other non-captive wholesale power buyers to purchase competitively-priced 
energy in a market setting.   
 
 As noted above Westar had previously supplied wholesale power to utility-scale customers 
through long-term contracts.  As those contracts have begun to expire, these large power users 
have decided to replace Westar power with purchases off the SPP IM.  Westar has responded by 
asking its captive customers to replace its lost revenue through the payment of higher rates. 
 
 The fact that Westar is losing non-captive wholesale customers to the SPP IM demonstrates 
that Westar is not providing energy at competitive market prices.  But it also exposes a feature of 
the integrated marketplace which harms all retail customers.  When retail customers buy energy, 
they pay all the fixed (depreciation) and variable (fuel/O&M) costs of producing that energy.  
However, wholesale prices in the SPP IM only reflect variable (production) costs.   
 
 So, Westar and KCP&L charge their retail customers for the full cost of producing energy, 
but they pass along only variable costs when selling extra power on the wholesale market.   
Therefore, if some units remain in the utilities' rate bases simply because they are dispatched in 
the SPP IM, this undoubtedly harms retail ratepayers who are paying the fixed costs related to 
those excess plants (retail ratepayers pay for the plants; wholesale customers pay only for 
production costs).  Participation in the SPP IM is not inherently harmful to Kansas ratepayers.  In 
general, ratepayers will benefit when excess capacity can be sold into the market.  However, that 
participation cannot serve as an excuse for the utilities to operate excess capacity.  
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4) Significant Transmission Costs 
 
 A final area driving rate increases is significant recent investments in transmission.  
Transmission lines are the high-voltage electric lines used to move power between small 
distribution networks and across the entire region.  They are also used to collect power from remote 
resources, such as wind farms, and move it to load centers.  Transmission lines are like interstates, 
and smaller distribution lines can be thought of as city streets.   
 
 Under the Federal Power Act, the federal government regulates transmission rates. 
However, the federal government has essentially delegated many of its responsibilities to Regional 
Transmission Organizations (RTOs).  These RTO's decide what transmission projects must be 
built and who should pay for the costs of those projects.  Kansas is part of one such RTO, the 
Southwest Power Pool (SPP).  
 
 SPP is not a governmental organization.  Instead, it is run by the utility companies.  SPP 
often touts its "stakeholder process."  However, the only stakeholders allowed to participate are 
owners of transmission assets (utility companies).  One can imagine there is little restraint when 
the utilities, themselves, are deciding whether new projects should be built. 
 
 And this is exacerbated by the ratemaking methodology employed by the Federal Energy 
Regulatory Commission (FERC), which is responsible for setting transmission rates.  The FERC 
generally allows any company to employ formula-based rates, which automatically increase as the 
companies build infrastructure.  This eliminates regulatory lag and ensures shareholders are paid 
quickly.   
 
 But it gets worse – returns authorized by FERC are generally far higher than state returns, 
and they include "incentive adders" meant to encourage transmission investment.10  One might 
argue these inflated returns incentivize far more investment in transmission than the market 
requires.  In their investor presentations, both Westar and KCP&L are rather cavalier in noting that 
they intend to significantly invest in new transmission projects with "attractive returns." 
 
 As described above, both the transmission planning process and FERC's rates encourage 
significant new investment in transmission.  And these investments are reflected in retail rates.  In 
fact, both Westar and KCP&L have a statutory Transmission Delivery Charge allowing them to 
directly flow transmission costs into Kansas customers retail bills with very little regulatory lag.  
After a decade of untethered investment in the transmission system, transmission costs – which 

                                                           
10 It should be noted that the KCC has acted proactively on behalf of Kansans to seek downward adjustments in 
transmission returns.  In 2014, the KCC filed a Complaint against Westar at FERC and secured a significant 
reduction in the "return on equity" component of its formula-based transmission rate.  However, while that return is 
low by FERC standards, it remains well above the returns actually required by the market. 



had previously been inconsequential — are now a significant, material, and rapidly-growing part of
each customer’s bill.

While transmission rates are jurisdictional to the federal government, there are legislative
reforms and political measures the state ofKansas can undertake to stem the rising costs associated
with transmission. Legislative reforms such as elimination of the “transmission delivery charge”
and authority for the KCC to “re-price” transmission in retail rates are just two concrete measures
the State can take on behalf of customers.

Conclusion

The time has come for significant utility reform. In search of “shareholder value,” the
Kansas investor-owned utilities have extracted significant wealth from Kansas families and
businesses. They have left the State as an uncompetitive and unattractive location for new
industry. There are actions the State can take to address this issue. However, it must act quickly
and decisively if it wishes to materially stem the tide of rising costs.

Please do not hesitate to contact us ifyou have any questions.

Very truly yours,

,

Andrew J. French

For
SMITHYMAN & ZAKOURA, CHARTERED

Enclosures: 1) Rate Charts
2) Investor Materials
3) SPP’s 2017 Resource Adequacy Report (Excerpted Version)

cc: Nick Jordan
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