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IN THE SUPREME COURT OF THE  

STATE OF OREGON 

    

KIM THATCHER, SAL ESQUIVEL,  

RICHARD LAMOUNTAIN,  

Petitioners, 

 

v. 

 

ELLEN ROSENBLUM, Attorney General, 

 

Respondent. 

 

)

)

)

)

)
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PETITION TO REVIEW BALLOT TITLE CERTIFIED BY THE ATTORNEY GENERAL 

(REFERENDUM #301 (2014)) 

  
 

The Attorney General certified the Ballot Title for Referendum #301 on December 5, 2013.  

The Chief Petitioners are Representative Kim Thatcher, Representative Sal Esquivel and Richard 

LaMountain.  Petitioners timely submitted comments on the Draft Ballot Title for Referendum 

#301.  Kim Thatcher, Sal Esquivel, and Richard LaMountain are Petitioners in this action.  

  
 

Eric C. Winters, Attorney 

30710 SW Magnolia Avenue 

Wilsonville, OR 97070 

telephone: (503) 454-0828 

facsimile:  (866) 867-5451 

Attorney for Petitioners 

 

 

Garrett Roe* 

Immigration Reform Law Institute 

25 Massachusetts Ave, NW, Suite 335 

Washington, DC 20001 

telephone: (202) 232-5590 

fax:  (202) 464-3590 

e-mail:  litigation@irli.org 
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STANDING 

Petitioners Kim Thatcher, Sal Esquivel, and Richard LaMountain (“Petitioners”) are 

Oregon electors dissatisfied with the Certified Ballot Title for Referendum #301 (“Ref. #301”).  

The full text of the Ballot Title, as certified to and filed with the Secretary of State, in addition to 

the Attorney General’s supporting memorandum, is Attached as Exhibit A.
1
  Petitioners timely 

submitted written comments objecting to the Draft Ballot Title for Ref. #301 with the Secretary of 

State on November 19, 2013 pursuant to ORS 250.067(1) (Attached as Exhibit C). 

The subject of this instant Petition to Review relates to new language the Attorney General 

inserted into the Summary of the Ballot Title after the end of the administrative comment period.  

Because the language the Petitioners object to was inserted after the expiration of the 

administrative comment period, Petitioners are entitled to raise these objections for the first time 

before this Court.  Carley v. Myers, 340 Or. 222, 232, 132 P.3d 651, 656 (2006).  

OBJECTION 

  The Summary does not comply with the requirements of ORS 250.035(2)(d) because it (1) 

does not pertain to an identified, actual effect of enacting the measure, (2) uses misleading, 

politically charged phrases, and (3) speculates about the possible effects of a proposed measure. 

ARGUMENTS AND AUTHORITIES 

When reviewing a certified ballot title, this Court must decide whether the Attorney 

General’s certified ballot title is in “substantial compliance” with the statutory requirements.  

Huss v. Kulongoski, 323 Or. 266, 269, 917 P.2d 1018 (1996); McCormick v. Kroger, 347 Ore. 293, 

300, 220 P.3d 412 (2009).  

                                                 

1 The Act which is subject to Referendum #301 is Senate Bill 833.  The Enrolled version of SB 

833 is attached as Exhibit B. 
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I. The Ballot Title Summary Does Not Comply with ORS § 250.035(2)(d) 

 ORS § 250.035(2)(d) requires a summary of not more than 125 words be “concise and 

impartial” and summarize “the state measure and its major effect.”  “The function of the summary 

is ‘to provide voters with enough information to understand what will happen if the measure is 

approved.’” Girod v. Kroger, 351 Ore. 389, 399, 268 P.3d 562 (2011) (quoting Caruthers v. 

Kroger, 347 Ore. 660, 670, 227 P.3d 723 (2010)). “That information may include a description of 

the effect of the measure at issue on other laws, so long as the description is accurate.”  Girod, 351 

Ore. at 399 (quoting Berman v. Kroger, 347 Ore. 509, 514, 225 P.3d 32 (2009)).  “In all events, 

the information must pertain to an identified, actual ‘effect’ of enacting the measure; it is not 

permissible to ‘speculate about the possible effects of a proposed measure.’” Girod, 351 Ore. at 

399-400 (quoting Pelikan/Tauman v. Myers, 342 Ore. 383, 389, 153 P.3d 117 (2007) (emphasis in 

original); see also Kain v. Myers (S49089), 333 Ore. 446, 450-51, 41 P.3d 416 (2002) (ballot title 

need not mention “conditional and conjectural” effects of proposed measure). 

The Summary of the Ballot Title for Ref. #301 is not impartial and does not summarize the 

major effect of the measure.  Particularly, it does not “pertain to an identified, actual ‘effect’ of 

enacting the measure.”  Girod, 351 Ore. at 399-400.  Instead, the Attorney General uses negative 

inferences from SB 833 to discuss driver card uses that may be, but are not expressly, prohibited 

by SB 833 and does so in a way that is partial and misleading to voters.  The Summary states: 

Summary:  Current law requires any applicant for an Oregon driver license or permit to 

provide proof of legal presence in the United States.  Measure directs the Department of 

Transportation to issue a ‘driver card’ to an applicant who does not provide proof of legal 

presence in the United States, but who has otherwise complied with all Oregon 

requirements for the type of driving privileges sought, has provided proof of residence in 

Oregon for more than one year, and has provided proof of identity and date of birth.  The 

driver card may not be used as identification for air travel, to enter a federal building, to 

register to vote or obtain any government benefit requiring proof of citizenship or lawful 
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presence in the United States.  Other provisions.  

 

Ex. A (emphasis added). 

 

 Petitioners’ contention with the Attorney General’s Summary solely focuses on the 

emphasized sentence.  This sentence does not address the Ref. #301’s major effect, is not 

impartial, and is speculative as to Ref. #301’s effects.  ORS § 250.035(2)(d). 

A. The Summary Does Not Address the “Major Effect” of the Measure and Does 

not Advise Voters of the “Breadth” of Act, Leading to Voter Confusion 

 

First, the challenged sentence is problematic because it implies that the Act has only a 

limited list of prohibited uses, as opposed to a limited list of permissible uses.  Section 4 of SB 

833 contains an exclusive list of permissible uses for the driver card: 

SECTION 4. A driver card issued, renewed, or replaced under section 2 of this 2013 Act 

may be used only: 

(1) To provide evidence of a grant of driving privileges. 

(2) In the same manner as provided for driver licenses in ORS 97.951 to 97.982 for the 

purpose of identifying the person as an anatomical donor. 

(3) To identify the person as an emancipated minor. 

(4) To identify the person as a veteran. 

(5) To provide a driver license number as required under ORS 18.042, 18.170, and 

25.020. 

(6) To provide a driver license number to aid a law enforcement agency in identifying a 

missing person under ORS 146.181. 

 

Ex. B, p.1. 

In contrast, SB 833 only contains one prohibited use.  Section 2(7) prohibits a person who 

holds a driver card from being issued a “commercial driver license.”  Ex. B, p. 2.  That express 

prohibited use is not mentioned in the Summary certified by the Attorney General.  By focusing 

on a few of the infinitely numerous prohibitions, the Summary gives voters the impression that a 

vote for Ref. #310 would prohibit certain, specific uses of the driver card, when in reality, a vote 
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for Ref. #310 only permits certain, specific uses of a driver card—in other words, the prohibited 

uses are extensive.  The inclusion of the challenged sentence causes the Summary to fail to advise 

the voters of the “‘breadth’ of the measure’s impact.”  Carson v. Kroger, 351 Ore. 508, 519, 270 

P.3d 243 (2012) (quoting Caruthers v. Kroger, 347 Ore. 660, 670, 227 P.3d 723 (2010)).  Its 

inclusion causes the Summary to not “pertain to an identified, actual effect of enacting the 

measure.”  Girod, 351 Ore. 399-400 (emphasis and internal quotations omitted).   

The text of SB 833 implies that any use of the driver card, other than one of the enumerated 

six uses, is impermissible.  By focusing on four specific uses that were prohibited by implication 

while omitting the other, potentially infinite noncompliant uses, the Summary fails to address the 

“breadth” of the measure’s impact and fails to “pertain to an identified, actual effect of enacting the 

measure.”  Carson, 351 Ore. at 519; Girod, 351 Ore. 399-400.  Additionally, including of 

prohibited uses not found in SB 833 while simultaneously omitting the only expressly listed 

prohibited use, the Summary further misleads voters as to the breadth of the measure’s impact.  

Finally, the misleading nature of the Summary is exacerbated here, because while the text of SB 

833 focuses on limited permissible uses, the Summary focuses on impliedly prohibited uses.  

B. The Summary is not Impartial Because it Attempts to Sway Voters By 

Focusing on “Politically Charged” Uses not Effected by Ref. #301 

 

Second, the Summary does not comply with ORS § 250.035(2)(d) because it is not 

“impartial.”  An impartial summary should not use “politically charged” terms which could 

impermissibly sway voters.  See Carson v. Kroger, 351 Ore. 508, 513, 270 P.3d 243 (2012) (an 

“impartial” ballot title should not include “politically charged phrases”); see also Whitsett v. 

Kroger, 348 Ore. 243, 253, 230 P.3d 545 (2010).   

The limited non-statutory prohibited uses identified by the Attorney General are some of 
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the most highly charged political issues involving unlawfully present aliens.  Many states have 

recently attempted to address the issue of non-citizens registering to vote and the Supreme Court 

has recently addressed it as well.  See e.g. Arizona v. Inter Tribal Council of Arizona, Inc., 113 S. 

Ct. 2247 (2013); see also Kobach v. United States Election Assistance Comm’n, 2013 U.S. Dist. 

LEXIS 173872 (D. Kan., Dec. 12, 2013).  Air travel by unlawfully present aliens has been a 

politically charged topic since the 9/11 Commission identified numerous individuals who had 

committed immigration violations as hijackers in the attacks.  See generally 9/11 and 

Terrorist Travel: A Staff Report of the National Commission on Terrorist Attacks Upon the 

United States (Aug. 21, 2004) available at http://govinfo.library.unt.edu/911/staff_statements/ 

911_TerrTrav_Monograph.pdf.  Similar concerns could be raised regarding entry into federal 

buildings.  Finally, whether an alien can obtain government benefits has been a politically 

charged issue since California Proposition 187 in 1994.  See League of United Latin Am. Citizens 

v. Wilson, 908 F. Supp. 755, 763 (D. Cal. 1995) (discussing and invalidating parts of Proposition 

187); League of United Latin Am. Citizens v. Wilson, 997 F. Supp. 1244 (D. Cal. 1997).  Benefits 

for unlawfully present aliens became so politically charged that Congress addressed it in the 

Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. 104-193, 110 

Stat. 2105, codified at 8 U.S.C. § 1601; see e.g. 8 U.S.C. §§ 1601(2)(B), (6), 1611, 1621. 

Indeed, the only reason that these specific uses seem to have been included is because they 

relate to politically charged issues.  An affirmance of Ref. #301 has no effect on any use of any 

Oregon-issued identification cards by the federal government.  Presumably, the Summary 

identifies air travel, federal building entry, and public benefits because those are areas where 

federal law may apply.  See REAL ID Act of 2005, §§ 201, 202, Div. B of Pub. L. 109-13, 119 
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Stat. 311-315 (2005) (codified at 49 U.S.C. § 30301 note) (minimum standards of state driver’s 

licenses for purposes of federal acceptance); 8 U.S.C. §§ 1611, 1621 (unlawfully present aliens 

ineligible for public benefits).  However, Ref. #301 does not change whether federal law 

recognizes identification as valid.  Therefore, prohibiting the use of these cards for air travel, 

entry into public buildings, and obtaining public benefits it is not a “major affect” of Ref. #301.  It 

is the federal law that has that effect.  Any person with a non-compliant identification card would 

be subject to these federal laws whether Ref. #301 is affirmed or rejected.  

The fourth asserted prohibited use, registering to vote, is typically done in one of three 

ways—when applying for a driver’s license, in person, or by mail.  42 U.S.C. § 1973gg-2(a).  

Perhaps if Ref. #301 is approved, the State will create a separate application form for those seeking 

the driver card than those seeking a standard driver’s license application to prevent driver card 

holders from registering to vote.  However SB 833 contains no express requirement.  Thus, it is 

not a major effect of the Ref. #301 either. 

Affirmance or rejection of Ref. #301 has no effect on the above described laws and 

therefore whether those separate laws prohibit the use of the driver card is not a “major effect” of 

Ref. #301.  SB 833 does not include any of these prohibited uses.  Instead, the prohibited uses 

serve only to impermissibly sway voters, by focusing on some of the most politically charged 

issues surrounding unlawful immigration. 

C. The Summary Speculates About Possible Effects of the Measure 

Third, the sentence is problematic because it impermissibly “‘speculate[s] about the 

possible effects of [the] proposed measure.’” Girod, 351 Ore. at 399-400 (quoting 

Pelikan/Tauman v. Myers, 342 Ore. 383, 389, 153 P.3d 117 (2007) (emphasis in original).  
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Petitioners believe that SB 833 provides an exhaustive list of permissible uses of the driver card. 

See infra at (I)(B).  However, by listing some non-statutory prohibited uses in the Summary, the 

Attorney General may argue that the Section 4 permissible use list is not exhaustive.  If the 

Attorney General takes that position, the sentence must be modified because the asserted 

prohibited uses are speculative. 

The asserted effects of Ref. #301 are not based in the text of SB 833.  Instead, they are 

negative inferences made by the Attorney General, presumably by relying on other federal laws.  

See supra.  If Petitioners’ assumption is correct, the Attorney General’s reliance on these laws is 

improperly speculative because the laws relied upon by the Attorney General could be amended at 

any time—either before or after the election—wholly separate from Ref. #301 which would 

effectively invalidate the challenged sentence.  For example, Oregon could  pass a law that 

“affirmatively provides” that unlawfully present aliens may receive public benefits.  See 8 U.S.C. 

§ 1621(d).  Nothing in SB 833 prohibits those persons from then using the driver card to obtain 

those benefits if such a law passed.
2
  Similarly, federal law could be amended to permit air travel 

and entry into federal buildings with identifications that are not REAL ID compliant.  The federal 

government, not Oregon, decides whether certain identification cards are acceptable for these uses; 

SB 833 binds only Oregon officials.  Finally, SB 833 does not specify how the State will process 

driver’s license and driver card applications to prevent voter registration using these cards.  That 

is a process that might be developed some time later, independent of the operation of SB 833.  

Fundamentally, the Attorney General is implying that approval of Ref. #301 would 

prohibit certain uses of the driver card.  In reality, other laws have those asserted effects.  The 

                                                 

2 Assuming the permissible use list is not exhaustive. 
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speculative nature of the “effects” of Ref. #301 further warrants modification of the Summary. 

Conclusion 

Ref #301 has one “major effect”—to permit a person to obtain an Oregon driver card 

without proving legal presence in the United States.  Ex. B, Section 2(2).  Section 2(1) confirms 

this “major effect” by stating that the driver card “is subject to the same statutes and procedures 

that govern driver licenses and driver permits[.]”  Id.  An ORS § 250.035(2)(d) compliant 

Summary would exclude the challenged sentence entirely and read: 

Summary:  Current law requires any applicant for an Oregon driver license or permit to 

provide proof of legal presence in the United States.  Measure directs the Department of 

Transportation to issue a ‘driver card’ to an applicant who does not provide proof of legal 

presence in the United States, but who has otherwise complied with all Oregon 

requirements for the type of driving privileges sought, has provided proof of residence in 

Oregon for more than one year, and has provided proof of identity and date of birth.  Other 

provisions. 

 

At the very least, the sentence should be modified to read, “The driver card may be used 

only for the enumerated purposes listed in the Act.”  Under either modification, the “major effect” 

of the law is stated and what remains would pertain to an actual effect of the measure.  The 

Summary, as drafted by the Attorney General, does neither and leaves voters with an incorrect 

impression of the operation of Ref. #301. 

DATED this 19th day of December, 2013. 

Respectfully Submitted,      
 

      Eric Winters 

_______________________________ 
Eric Winters, OSB #98379 

Attorney for Petitioners   
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CERTIFICATE OF FILING AND SERVICE 

 

 I certify that on December 19, 2013, I filed this Petition to Review Ballot Title 

Certified by the Attorney General by electronic filing with the State Court Administrator 

at this address:   https://appellate-efile.ojd.state.or.us/filing/  

I also certify that on November 19, 2013, I served the forgoing Petition to Review Ballot 

Title Certified by the Attorney General upon: 

Hon. Ellen F. Rosenblum 

Attorney General of the State of Oregon 

Office of the Solicitor General 

400 Justice Building 

1162 Court St., NE 

Salem, OR 97301 

                   Respondent 

 

Hon. Kate Brown 

Secretary of State 

Elections Division 

255 Capitol Street NE, Suite 501 

Salem, OR 97310-0722 

 

 

by sending a copy thereof, contained in a sealed envelope, addressed to said attorneys, with 

correct postage attached thereon via first class mail. 

 

 DATED this 19th day of December, 2013, 

Eric Winters 

___________________________________________________ 

Eric C. Winters, Attorney for Petitioners 

  

http://appellate.courts.oregon.gov/wps/myportal/
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