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DISTRICT OF OREGON 
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M.S., an individual, et al.       Case No.:6:15-cv-02069-AA 
       
   Plaintiffs, 
 

        INTERVENOR-DEFENDANT  
vs.        MOTION TO INTERVENE 

        Civil Rights: Equal Protection/ 
        Due Process/ 42 U.S.C. § 1983 

KATE BROWN, in her official capacity 
as Governor of the State of Oregon; et al., 
 
   Defendants, 
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vs. 
 
 
OREGONIANS FOR IMMIGRATION REFORM, 
a domestic non-profit organization 
 
   Proposed Intervenor-Defendant. 
 

In compliance with Local Rule 7-1, Proposed Intervenor has conferred with counsel 

regarding this motion and Plaintiffs’ counsel opposes the motion and Defendants’ counsel takes 

no position at this time. 

MOTION 

Oregonians for Immigration Reform (a domestic nonprofit corporation), Proposed 

Intervenor-Defendant, by Jill Gibson, Gibson Law Firm, LLC and Julie B. Axelrod, Immigration 

Reform Law Institute, their attorneys, move pursuant to Fed. R. Civ. P. 24 to Intervene as a 

Defendant, as set forth more fully in the memorandum filed herewith. 

MEMORANDUM IN SUPPORT OF MOTION TO INTEVENE AS DEFENDANT 

I. Introduction 

 Oregonians For Immigration Reform (“OFIR”) seeks to intervene as a defendant in this 

case in order to protect the will of Oregon voters as expressed in November 2014, when, through 

the Oregon Constitution’s referendum veto process (Or Const, Art IV, § 1(3)), the electorate 

overwhelmingly rejected a bill that would have extended eligibility for driving privileges to any 

person without requiring proof of legal presence in the United States.  Specifically, Legislative 

Referendum 301 (“LR 301”), listed on the November 2014 ballot as Oregon Ballot Measure 88 

(“Measure 88”), vetoed Senate Bill (“SB”) 833, a 2013 bill passed by the Oregon Legislature and 

signed by the Governor that would have directed the Department of Transportation to issue, 

renew, or replace a “driver card” without requiring a person to provide proof of legal presence in 
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the United States.  Since 2008, Oregon law has restricted driving privileges to only those persons 

who can demonstrate lawful presence.  ORS 807.021. 

Plaintiffs are five anonymous unlawfully present aliens 1 seeking Oregon driving 

privileges and two 501(c)(3) organizations supporting them.  Plaintiffs, who allege they are 

ineligible for an Oregon driver’s licenses and would have benefited from the Oregon driver card 

solely on the basis of their illegal presence in the country, ask this Court to somehow invalidate 

the election results disapproving Measure 88.  Plaintiffs allege that Measure 88 violates the 

Equal Protection and Due Process clauses of the United States Constitution. 

                                                           
1 Proposed Intervenor-Defendant uses the term “illegal alien” because it is the legally precise and 
preferred term to describe a person unlawfully present in the United States. See Texas v. USA, 
2015 U.S. App. LEXIS 19725, *14-15 (5th Cir 2015) (“Although ‘[a]s a general rule, it is not a 
crime for a removable alien to remain present in the United States,’ it is a civil offense.  Arizona 
v. United States, 132 S. Ct. 2492, 2505, 183 L. Ed. 2d 351 (2012); see 8 U.S.C. §§ 
1182(a)(9)(B)(i), 1227(a)(1)(A)-(B).  This opinion therefore refers to such persons as ‘illegal 
aliens’: 
  

The usual and preferable term in [American English] is illegal alien.  The other forms 
have arisen as needless euphemisms, and should be avoided as near gobbledygook.  The 
problem with un-documented is that it is intended to mean, by those who use it in this 
phrase, ‘not having the requisite documents to enter or stay in a country legally.’ But the 
word strongly suggests ‘unaccounted for’ to those unfamiliar with this quasi-legal jargon, 
and it may therefore obscure the meaning. 
 
More than one writer has argued in favor of undocumented alien . . . [to] avoid[] the 
implication that one’s unauthorized presence in the United States is a crime . . . . 
Moreover, it is wrong to equate illegality with criminality, since many illegal acts are not 
criminal.  Illegal alien is not an opprobrious epithet: it describes one present in a country 
in violation of the immigration laws (hence ‘illegal’). 

  
BRYAN A. GARNER, GARNER'S DICTIONARY OF LEGAL USAGE 912 (Oxford 3d ed. 
2011) (citations omitted).  And as the district court pointed out, ‘it is the term used by the 
Supreme Court in its latest pronouncement pertaining to this area of the law.’  86 F Supp. 3d at 
605 n.2 (citing Arizona v. United States, 132 S. Ct. 2492, 2497, 183 L. Ed. 2d 351 (2012)).  
‘[I]legal alien has going for it both history and well-documented, generally accepted use.’  
Matthew Salzwedel, The Lawyer's Struggle to Write, 16 SCRIBES JOURNAL OF LEGAL 
WRITING 69, 76 (2015).”). 
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Plaintiffs filed their claims against the Governor of Oregon, officials from the Oregon 

Department of Transportation Commission, and the Oregon Department of Transportation.  As 

will be shown below, none of the present Defendants’ interest in defending the validity of 

Measure 88 is as strong as OFIR’s interest, the Proposed Intervenor.  OFIR, a 501(c)(4) 

organization, was the driving force behind the opposition of Measure 88 and expended thousands 

of dollars and hundreds of man-hours to gather more than 58,000 signatures to place Measure 88 

on the November 2014 ballot.  The lead Defendant, the Governor of Oregon, on the other hand, 

has supported granting driving privileges to unlawfully present aliens, a position opposed to the 

position she will be defending.   

II. Proposed Intervenor 

Proposed Intervenor OFIR is a non-profit 501(c)(4) organization incorporated in Oregon 

founded in 2000 that advocates to end illegal immigration and to reduce legal immigration levels 

to environmentally and socially sustainable numbers.  OFIR officers and Board members are 

Oregon residents who serve as unpaid volunteers.  

In 2013, when the Oregon legislature passed (and then-Governor John Kitzhaber signed) 

SB 833, granting eligibility for driving privileges to illegally present aliens in Oregon, OFIR 

initiated a referendum pursuant to Article IV, section 1 (3), of the Oregon Constitution to refer 

SB 833 to the next general election in November 2014.  OFIR created a campaign account, 

Protect Oregon Driver’s Licenses (“PODL”), which it registered with the Oregon Secretary of 

State, in accordance with Oregon referendum procedures.2  OFIR’s President, Cynthia Kendoll, 

served as PODL’s authorizing agent.  Expenses for the campaign all went through the PODL 

account.  OFIR used its financial resources to fund the account and also created a website for 

                                                           
2 This account was closed after the election. 
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PODL, http://www.protectoregondl.org/, to which concerned citizens could contribute directly.  

OFIR Vice President, Richard LaMountain, served as one of LR 301’s three chief petitioners.  

OFIR’s voluntary staff and grassroots members collected the required number of Oregon 

voter signatures by October 2013, qualifying LR 301for the November 2014 ballot as Measure 

88.3  A vote in favor of Measure 88 would have approved SB 833.  Instead, with OFIR’s 

vigorous support Oregon voters rejected Measure 88 with 66% of the vote in November 2014.4  

That resounding citizen’s veto meant that SB 833 never became law.  See Or Const Art. IV, § 

1(4)(d) (referendum measure only becomes effective 30 days after the day on which it is enacted 

or approved by a majority of the votes cast thereon.). 

III. OFIR Is Entitled to Intervene as a Matter of Right. 

Federal Rule of Civil Procedure 24(a)(2) provides that: 

On timely motion, the court must permit anyone to intervene who: 1) is given an 
unconditional right to intervene by federal statute: or (2) claims an interest relating to the 
property or transaction that is the subject of the action and is so situated that disposing of 
the action may as a practical matter impair or impede the movant’s ability to protect its 
interest, unless existing parties adequately represent that interest. 
 

The Ninth Circuit construes this rule as a four part test: 1) the intervention application is timely; 

2) the applicant has a significant protectable interest relating to the subject matter of the action; 

3) the disposition of the action may, as a practical matter, impair the applicant’s ability to protect 

its interest; and 4) the existing parties may not adequately represent the applicant’s interest.  

Prete v. Bradbury, 438 F.3d 949, 954 (9th Cir. 2006).  The Court has also traditionally granted a 

“liberal construction in favor of applications for intervention” under Rule 24.  Sagebrush 

                                                           
3 See Yuxing Zheng, Driver cards opponents submit 60,000 signatures, say 16,000 more coming 
Friday, The Oregonian/Oregon Live (Oct. 3, 2013), 
http://www.oregonlive.com/politics/index.ssf/2013/10/driver_cards_opponents_submit.html.  
4 Carol McAlice Currie, Driver cards rejected by wide margin, Statesman Journal (Nov. 4, 
2014), http://www.statesmanjournal.com/story/news/politics/elections/2014/11/05/driver-cards-
rejected-wide-margin/18516535/. 
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Rebellion, Inc. v. Watt, 713 F2d 525 (9th Cir 1983).  OFIR easily meets each factor of the test 

under Rule 24. 

A. OFIR’s Intervention is Timely.  

In determining the first prong of the test, whether an application is timely, the Ninth 

Circuit balances three factors 1) the stage of the proceedings; 2) whether any parties would be 

prejudiced; and 3) the reason for the delay, if any.  See Nw. Forest Res. Council v. Glickman, 82 

F3d 825, 836 (9th Cir 1996) (finding that moving for intervention before defendants filed an 

answer and any proceedings had taken place was timely); United States v. Oregon, 745 F2d 550, 

552 (9th Cir 1984) (finding even waiting more than a decade and deep into the case’s 

proceedings does not make a motion to intervene untimely if there is no prejudice to the parties).  

In this case, all three factors weigh in favor of OFIR’s application.  This motion to intervene has 

been submitted at a very early stage in the proceedings as the Defendants have not yet filed an 

answer to the Complaint and no substantive rulings have been made.  The first factor is thus 

satisfied.  See Idaho Farm Bureau Fed’n v. Babbitt, 58 F3d 1392, 1398 (9th Cir 1995) (finding a 

motion to intervene filed four months after the action was filed, after substantive motions had 

been filed but not ruled on, was filed “at a very early stage.”).  Because the Court has made no 

substantive rulings, the second factor is satisfied as well.  See id. at 837 (finding a motion to 

intervene filed before a court has made any “substantive rulings,” does not prejudice any parties).  

The third factor is not relevant because OFIR has not delayed in applying for intervention. 

B. OFIR has a Significant Protectable Interest in Defending the Citizen’s Veto 
 of SB 833, Which OFIR was Instrumental in Initiating. 

 
In deciding the second prong of the test, whether a party has “sufficient interest” in an 

action to intervene, the Court must make a “practical” inquiry, rather than require the party to 

establish a “specific legal or equitable interest.”  Greene v. United States, 996 F2d 973, 976 (9th 
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Cir 1993).  Ninth Circuit precedent establishes that a public interest group that has been directly 

involved in the enactment of legislation does possess the required interest.  See Idaho Farm 

Bureau, 58 F3d at 1397 (“A public interest group is entitled as a matter of right to intervene in an 

action challenging the legality of a measure it has supported.”); Washington State Bldg. Const. 

Trades v. Spellman, 684 F2d 627 (9th Cir 1982) (allowing intervention of public interest group 

in lawsuit challenging measure it sponsored); Idaho v. Freeman, 625 F2d 886 (9th Cir 1980) 

(holding National Organization for Women was permitted to intervene in suit challenging 

validity of ratification procedures surrounding amendment, where the organization had actively 

supported the amendment). 

The Ninth Circuit has applied this rule in cases where a chief petitioner of an Oregon 

ballot measure seeks to intervene as a defendant.  See Prete, 438 F3d at 954 (quoting Sagebrush 

Rebellion, 713 F 2d at 528 (“for purposes of intervention as of right, a public interest group that 

has supported a measure (such as an initiative) has a ‘significant protectable interest’ in 

defending the legality of the measure”)).  As the undisputed driving grassroots force behind 

Measure 88 that organized the campaign and provided funding for it, whose president was 

PODL’s authorizing agent, and whose vice president was one of the chief petitioners, and whose 

members collected the necessary signatures, OFIR has a significant interest in defending it.  

Measure 88 was the culmination of many years of effort on OFIR’s part. One of OFIR’s 

original goals, beginning with OFIR’s formation in 2000, has been to enact legislation in Oregon 

requiring proof of citizenship or legal residence to obtain a driver’s license.5  OFIR has 

energetically pursued this end since at least 2003, when, at the nonprofit’s request, a bill was 

introduced requiring proof of legal residence to obtain an Oregon driver’s license.  OFIR’s 

                                                           
5 See Oregonians for Immigration Reform, http://www.oregonir.org/ (last visited Jan. 8, 2016). 
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efforts were finally successful when SB 1080, which OFIR supported and heavily campaigned 

for, became law in 2008.  The Legislative Assembly and Governor sought to undercut SB 1080 

in 2013 by passing SB 833, which would have made illegal aliens eligible for driving privileges 

in Oregon. 

When SB 833 passed the Oregon Legislative Assembly and was signed by the Governor, 

OFIR organized a referendum petition campaign to allow Oregon voters an opportunity to veto 

SB 833 and prevent it from becoming law.  OFIR collected more than 58,000 signatures and 

submitted them to the Oregon Secretary of State, who then certified the citizen’s referendum as 

Measure 88.  When the voters of Oregon rejected SB 833 in a landslide vote, OFIR’s intensive 

efforts to prevent illegal aliens from obtaining driving privileges were preserved.  Having been 

the essential legal and grassroots entity responsible for the successful placement of Measure 88 

on the ballot, OFIR has a significant protectable interest in defending its constitutionality against 

the current legal challenge. 

Notably, Plaintiffs themselves have acknowledged the vital role of OFIR in Measure 88 

by singling out both OFIR and its president by name in their Complaint.  See Compl. at ¶¶ 32-34.  

Plaintiffs have also cited the PODL opposition statement written by OFIR advising Oregon 

voters to reject SB 833 through Measure 88 as support for its allegations.  Id. at ¶ 34.  Plaintiffs 

contend that OFIR’s statements prove that Measure 88 unlawfully targeted illegal aliens as a 

class.  They also contend that Measure 88 was motivated by “animus towards Mexicans and 

Central Americans,” an untrue allegation OFIR vigorously disputes.  Compl. at ¶ 46.  As a public 

interest group that fights against unlawful immigration, OFIR also has a protectable associational 

interest in rebutting the specific claim that laws may not apply to illegal aliens as a class.  

OFIR’s own reputation is also potentially at stake.  
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C. The Disposition of this Action Will Affect OFIR’s Interest in Preventing 
Illegal Aliens from Obtaining Oregon Driving Privileges and Fighting Illegal 
Immigration Generally. 

 
In applying the third part of the test—the applicant’s interest would be impaired—the 

Court must decide if the significantly protectable interest that the applicant demonstrated would 

“as a practical matter, be impaired or impeded by the disposition of [the] action.”  Sw. Ctr. for 

Biological Diversity v. Berg, 268 F3d 810, 822 (9th Cir 2001).  An unfavorable disposition of 

this action would certainly impair or impede OFIR’s interest in preserving Oregon voters’ 

rejection of driving privileges for illegal aliens.   

An adverse ruling would also impede OFIR’s future goals.  Should the Court accept 

Plaintiffs’ argument that a law that applies to illegal aliens as a class constitutes a civil rights 

violation, such a disposition would present a significant hurdle to OFIR achieving its institutional 

goal of reducing levels of illegal immigration in the future.  An adverse ruling regarding OFIR’s 

own motivations—alleged by Plaintiffs to be relevant in the case—would also be detrimental to 

OFIR’s future ability to carry out its mission, which in part depends upon its own reputation 

among the citizens of Oregon. 

D. The Representation in this Case May Be Inadequate Because Defendants’ Do Not 
Have the Strong Interest OFIR Has in Defending the Measure 88 Campaign and 
Preserving its Success. 

 
An applicant for intervention meets the final prong of the test merely by showing that 

representation of its interest “may” be inadequate.  Sw. Ctr. for Biological Diversity, 268 F3d at 

823.  The burden on the proposed intervenor to make this showing is “minimal.”  Id.; Trbovich v. 

United Mine Workers of Am., 404 U.S. 528, 538 (1972).  In assessing the adequacy of 

representation, the Court considers: 1) whether the interest of a present party is such that it will 

“undoubtedly” make all of the intervenor’s arguments, 2) whether the present party is capable of 
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and willing to make such arguments, and 3) whether the proposed intervenor would offer any 

necessary elements to the proceedings that other parties would neglect.  Sagebrush Rebellion Inc. 

v.  Watt, 713 F2d at 528; see also Sw. Ctr. for Biological Diversity v. Berg, 268 F3d at 822-24 

(finding private developers could intervene as defendants when environmental groups sued 

governmental entities because the developers had interests that diverged from the government’s). 

When considering these factors, the Court’s focus should be on the “subject of the action,” not 

just the “particular issues” before the Court at the time of the motion.  Sw. Ctr. for Biological 

Diversity v. Berg, 268 F 3d at 823.  The Ninth Circuit has also held that, to meet the burden of 

this prong, it is “sufficient” to show a “difference in interests” that makes it likely the intervenor 

would make different arguments from the parties.  Id. at 824. 

In this case, OFIR is concerned that the state Defendants may not litigate as vigorously 

against allowing illegal aliens to obtain Oregon driving privileges, as would OFIR.  The first 

named State Defendant, Governor Kate Brown, voted against SB 1080 as a State Senator.6  

While Plaintiffs are not currently challenging SB 1080 itself, as current law, it is the bill that 

restricted driving privileges in Oregon to lawfully present persons.  It easily passed the Oregon 

legislature in 2008.  The margin of victory in the Senate was Senate 23 to 7—suggesting that 

then-Senator Brown cared enough about her opposition to the bill to vote with an extreme 

minority.7  She has never since publicly suggested that her vote can be explained by anything 

other than opposition to the policy goals of SB 1080 or indicated she has changed her political 

views since.  

                                                           
6 See Oregon State Legislative Assembly, 74th Legislative Assembly of the State of Oregon, 
2008 Special Session, J. of the Senate, at SS-SJ-47, https://www.oregonlegislature.gov/secretary-
of-senate/Documents/2008_specialsession_journal.pdf.  
7 See id. 
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What is more, the Defendants will be represented by Oregon Attorney General Ellen 

Rosenblum, who also has a history of supporting policies that would make numerous illegal 

aliens eligible for Oregon driving privileges.  Specifically, on behalf of the State of Oregon, 

Attorney General Rosenblum has signed onto several amicus curiae briefs in the case of United 

States v. Texas, Civil Action No. 1:14-CV-254 (SD Tex.), in support of greatly expanding the 

United States Department of Homeland Security’s deferred action programs.8  Should the 

arguments advocated by Attorney General Rosenblum in those briefs prevail, a much larger 

number of illegal aliens would presumably be eligible to obtain Oregon driving privileges.9  This 

stance suggests that Attorney General Rosenblum does not support the policy goals 

accomplished by the Measure 88 campaign. 

The citizens’ veto of SB 833 supported policy goals which Governor Brown and 

Attorney General Rosenblum appear to oppose.  The fact that they have such different policy 

interests from OFIR means that it is not “undoubtedly” clear that they will make all of the 

arguments that OFIR would make in this case.   

For instance, OFIR believes there are both strong procedural and substantive arguments 

why Plaintiffs’ Complaint cannot survive a motion to dismiss.  OFIR has a strong interest in 

having the substantive arguments presented in the strongest light possible, as a favorable ruling 

on the substance of Plaintiffs’ claims will affect OFIR’s ability to achieve its goals in the future.  

On the other hand, Defendants or their counsel may feel that their interest in defending the vote 

                                                           
8 Brief for the States of Washington, et al. as Amici Curiae Supporting Respondents, United 
States v. Texas, No. 15-674 (S. Ct. Dec. 3, 2015); Brief for the States of Washington et al. as 
Amici Curiae Supporting Respondents, Texas v. United States, No. 15-40238 (5th Cir. Apr. 6, 
2015); Amicus Curiae Brief of the States of Washington, et al., Texas v. United States, No. 15-
40238 (5th Cir 2015); Brief for the States of Washington, et al. as Amici Curiae Supporting 
Petitioners, Texas v. United States, 2014-cv-00254 (SD Tex. 2015). 
9 Under current Oregon Department of Transportation practice, any beneficiary of deferred 
action is eligible for a driver’s license in Oregon. 
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on Measure 88 is adequately served by focusing on narrow, procedural grounds just sufficient to 

save it.  The mere possibility that the Defendants will use a different strategy than OFIR is 

enough to satisfy OFIR’s minimal burden of showing representation may be inadequate. 

Finally, OFIR would also be able to present a perspective in the case relevant to 

Plaintiffs’ claims that Defendants are not able to make, even if they should prove willing.  

Plaintiffs argue in their Complaint that the personal motivations of the supporters of Measure 88 

are relevant to their legal claims.  See Compl. at ¶¶ 32-35.  If the Complaint should survive a 

motion to dismiss and the Court should ultimately inquire into these factual issues, OFIR, the 

main organizer and supporter of the campaign placing Measure 88 on the ballot, is uniquely 

qualified to address them.  OFIR is also uniquely motivated to address them, as a hearing on 

these issues could possibly directly involve OFIR and its members.  OFIR can speak to the 

motivations behind Measure 88 from direct experience in a way Defendants cannot.  Plaintiffs 

have alleged that the motivations behind Measure 88 included racial animus.  OFIR has specific 

knowledge that these allegations are untrue, specifically, legal status rather than race was the 

animating concern of the entire organized campaign.  If a hearing were to address these 

allegations, OFIR possesses both the ability and the motivation to show that they have no factual 

basis to a larger degree than Defendants. 

E.  Alternatively, OFIR Should Be Granted Permissive Intervention. 

 Federal Rule of Civil Procedure 24(b)(1) provides that “anyone” with a “claim or defense 

that shares with the main action a common question of law or fact” may be granted to intervene 

permissively on a “timely” motion.  Nw. Forest, 82 F3d at 839.  OFIR meets this standard.  Its 

goal in seeking to join this case is to ensure a zealous defense of the main action and to offer its 

unique perspective as the chief petitioner of the measure at issue. 
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Rule 24(b)(3) also requires the Court to “consider whether permissive intervention will 

unduly delay or prejudice the adjudication of the original parties’ rights.”  As explained above, 

OFIR’s motion for intervention is timely.  Granting this motion will not delay or prejudice the 

adjudication of the rights of existing parties.  OFIR intends to comply with the briefing schedule 

already in place in this matter, and so its addition as a defendant will not affect the scheduling of 

this case whatsoever.  At this early point in the litigation, the rules of civil procedure clearly 

support a grant of permissive intervention. 

III.  CONCLUSION 

OFIR meets the Rule 24 requirements under established Ninth Circuit precedent both for 

intervention as a matter of right and for permissive intervention.  OFIR respectfully requests 

that the Court grant it leave to intervene as a Defendant and to file the accompanying Motion to 

Dismiss. 

Dated:  1-13-16    Respectfully Submitted,    

       s/  Jill Gibson     
       Jill Gibson, OSB # 973581 
       Gibson Law Firm, LLC 

1500 SW Taylor Street 
Portland, OR 97205 
Telephone: 503-686-511-2585 
Fax: 866-511-2585 
Email: jill@gibsonlawfirm.org 

 
Julie Axelrod, DC # 1001557 
Pro Hac Vice to be filed 
Immigration Reform Law Institute 
25 Massachusetts Ave NW, Suite 335 
Washington DC, 20001 
Telephone: 202- 232-55990 
Fax: 202-4643590 
Email: litigation@irli.org 
 
Attorneys for Proposed Intervenor 
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