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ARGUMENT 

I. Plaintiffs Have Standing To Bring this Suit 
Plaintiffs have pled an injury in fact; a causal connection between the 

injury and the conduct complained of; and that the injury is likely to be re-

dressed by a favorable condition. Complaint ¶¶1-13,32. It must be remem-

bered, that the purpose of the standing requirement is to ensure that the case 

is “in the hands of those who have a direct stake in the outcome.” Sierra 

Club v. Morton, 405 U.S. 727, 740 (1972). In this case, Plaintiffs are U.S. 

workers and organizations representing workers in fields specifically tar-

geted by the Rule being challenged. The organizational plaintiffs are well 

known as advocates for U.S. technology workers against the adverse affects 

from importation of foreign labor. These Plaintiffs have the most direct stake 

in the outcome of the case.  

A. Plaintiffs Have Shown Injury in Fact 
An injury in fact is an invasion of a legally protected interest that is 

concrete and particularized and actual or imminent. Lujan v. Wildlife, 504 

U.S. 555,560 (1992). “An identifiable trifle is enough [to show injury in 

fact].” Interfaith Cmty. Org. v. Honeywell Int’l, Inc., 399 F.3d 248, 254 (3rd 

Cir. 2005) quoting United States v. Students Challenging Recruiting Agency 

Procedures, 412 U.S. 669, 689 n. 14 (1973).  

Defendants’ claim that competition for jobs is not an injury creating 
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standing is not supported by Supreme Court precedent. Def. Resp. Brf. p. 11. 

In fact, “The Court routinely recognizes probable economic injury resulting 

from [governmental actions] that alter competitive conditions as sufficient to 

satisfy the [Article III 'injury-in-fact' requirement] . . . . It follows logically 

that any . . . petitioner who is likely to suffer economic injury as a result of 

[governmental action] that changes market conditions satisfies this part of 

the standing test.” Clinton v. City of New York, 524 U.S. 417, 433 

(1998)(Brackets in source); See also Association of Data Processing Service 

Organizations v. Comptroller of the Currency, 397 U.S. 150, 151 (1970) 

(Regulation allowing competitors to enter the market gave rise to standing); 

See also Federal Communications Commission v. Sanders Brothers Radio 

Station, 309 U.S. 470 (1940) (approval to allow a competing radio station 

was an injury giving rise to standing). Defendants estimate this Rule creates 

12,0001 additional foreign workers. Def. Resp. Brf. p. 16. These workers 

will compete with Plaintiffs for jobs in the United States, causing injury to 

Plaintiffs. These injuries clearly fall within the injury in fact standard de-

scribed by the Supreme Court. 

                                           

1 For arguments’ sake Plaintiffs use Defendants estimates. Plaintiffs 
do not endorse the figures from Defendants. 
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B. The Injury to Plaintiffs by the OPT is Causally Connected 
The injury suffered by Plaintiffs is not only causally connected, but a 

direct result of Defendants’ actions. Defendants would have the Court be-

lieve that because Plaintiffs are not specifically mentioned, they cannot be 

regulated by the Rule. Def. Resp. Brf. p. 13. The Rule Defendants’ promul-

gated specifically affects the fields in which Plaintiffs work— mathematics, 

engineering, science, and technology. Defendants admit that absent this 

Rule, these foreign workers would leave the country (rather than remain and 

compete for jobs with Plaintiffs). See Def. Resp. Brf. p. 23. This additional 

competition is not dependent on any third party action; the competition is 

created as a result of this Rule itself, and as such, Plaintiffs have shown that 

the injury is causally connected to the Rule.  

Even if the Rule does not “directly” harm Plaintiffs, that does not 

mean they lack standing as Defendants infer. 

“The fact that the harm to [Plaintiffs] may have re-
sulted indirectly does not in itself preclude stand-
ing. When governmental action against one party 
causes a third party to suffer a specific harm that a 
statute was intended to prevent, the indirectness of 
the injury does not necessarily deprive the injured 
person of standing. However, it may make it more 
difficult to meet the minimum requirements of Art. 
III: to establish that, in fact, the asserted injury was 
the consequence of the defendants’ actions, or that 
prospective relief will remove the harm.”  

New Jersey Speech-Language-Hearing Asso. v. Prudential Ins. Co., 724 F.2d 
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383, 389 (1983) quoting Warth v. Seldin, 422 U.S. 490, 505 (1975).  

“When the question whether a plaintiff’s claims of 
economic injury would be redressed by a favorable 
decision…depends on the unfettered choices made 
by independent actors not before the court…the 
plaintiff must adduce facts showing that those 
choices have been or will be made in such a man-
ner as to…permit redressability of injury.” 

Roberts v. Mayor & Burgesses of the London Burough of Brent, 70 Fed. 

Appx. 615, 618 (3rd Cir. 2003) quoting Lujan, 504 U.S. at 562. 

Plaintiffs have provided the court with exactly the facts required—

advertisements of companies specifically seeking only Optional Practical 

Training (OPT) workers as a result of this Rule. See Exhibits 1-21 in Plain-

tiffs’ Opening Brf. Defendants’ rule specifically targets the fields in which 

Plaintiffs and organizational plaintiffs compete. If these additional foreign 

workers under OPT were not available, companies could not recruit them, 

decreasing the available competition Plaintiffs face. Whether their injury is 

direct or indirect, Plaintiffs’ injury is causally connected to the Rule. 

C. The Injury to Plaintiffs by the OPT Is Redressable 
Contrary to Defendants’ assertions, a favorable judgment will redress 

Plaintiffs’ injury. Def. Resp. Brf. pp 15-17. A favorable judgment will reduce 

the number of foreign guest workers competing with Plaintiffs in the OPT 

expansion covered fields by 12,000 workers; fields in which Plaintiffs work 

or seek work.  
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Defendants would have the court believe that because other guest 

workers will continue to work in the United States, Plaintiffs’ injuries are not 

redressable. See Def. Resp. Brf. pp. 15-16. However, a favorable decision 

does not have to completely eliminate Plaintiffs’ injury. “[A] plaintiff satis-

fies the redressability requirement when he shows that a favorable decision 

will relieve a discrete injury to himself. He need not show that a favorable 

decision will relieve his every injury.” Larson v. Valente, 456 U.S. 228 

(1982). The Supreme Court recently reaffirmed this standing doctrine in 

Massachusetts v. EPA, 127 S. Ct. 1438, 1458 (2007). The fact that guest 

workers will still be available after this case is irrelevant. “While it may be 

true that [eliminating these additional workers] will not by itself [stop guest 

worker programs], it by no means follows that [the Court] lacks jurisdiction 

to decide whether [DHS] has [authority to promulgate this Rule].” Massa-

chusetts, 127 S. Ct. at 1458. A favorable decision will eliminate 12,000 guest 

workers available only as a result of the Rule. This decrease in workers in 

the exact same fields in which plaintiffs seek work is enough to satisfy the 

redressability prong for standing under Supreme Court standing precedent. 

D. The Organizational Plaintiffs Have Standing 
Additionally, the organizational plaintiffs have standing. “An associa-

tion has standing to bring suit on behalf of its members when its members 

would otherwise have standing to sue in their own right, the interests it seeks 
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to protect are germane to the organization’s purpose, and neither the claim 

asserted nor the relief requested requires the participation of individual 

members in the lawsuit.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. 

(TOC), Inc., 528 U.S. 167 (2005) quoting Hunt v. Washington State Apple 

Advertising Comm’n, 432 U.S. 333, 343 (1977). Plaintiffs who are members 

of the organizations have established their standing to sue in their own right 

see supra, and the organizations have established that their other members 

who are not named as plaintiffs suffer from these same harms as well. 

The organizational Plaintiffs have also shown that the Rule causes in-

jury to its organizational purpose: protecting U.S. workers from the adverse 

affects resulting from the importation of foreign workers. The addition of 

12,000 guest workers under the guise of OPT clearly is an injury that goes to 

the core of their organizational purposes and, as such, they have standing to 

bring this action. 

Defendants’ assault on Plaintiffs’ standing, boiled down to its essence, 

is that since so many people will be injured and the harm will be so wide-

spread, absolutely no one has standing to challenge this rule. That is not con-

sistent with the standing requirement. “To deny standing to persons who are 

in fact injured simply because many others are also injured, would mean that 

the most injurious and widespread Government actions could be questioned 
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by nobody.” United States v. SCRAP, 412 U.S. 669, 688 (1973). Denying 

standing in this case to those most adversely affected and who have the most 

interest in this dispute would affirm the political calculus of moneyed inter-

ests lobbying agencies2 for measures that failed in Congress3; hoping that 

none of those adversely affected will have the resources to mount a chal-

lenge; and using standing to disqualify the victims who if they do stand up. 

II. The Harm from Delay is Irreparable 
Defendants incorrectly claim the harm from this rule is not irrepara-

ble. Def. Resp. Brf. p. 22. The irreparable nature of the harm should be self-

evident. Each day a Plaintiff is not able to work in a job filled by an OPT 

guest worker can never be recovered. Each training opportunity lost to an 

OPT guest worker never can be recovered. Each day that the Rule is in effect 

compounds the injury it causes to Plaintiffs and other U.S. workers. 

III. An Injunction is in the Public Interest 
Consistent with Defendants’ failure to consider the Rule’s impact on 

U.S. workers, they incredibly assert that an injunction would not be in the 

public interest because it, “could force thousands of otherwise lawfully pre-

sent students out of status.” Def. Resp. Brf. p. 23. In actuality, these “stu-
                                           

2 See for example Letter from R. Bruce Josten, Executive Vice Presi-
dent of Government Affairs for the Chamber of Commerce, to Michael 
Chertoff, Secretary of Homeland Security, Nov. 16, 2007. 

3 Section 525 of the Comprehensive Immigration Reform Act of 2007. 
S. 3848 (110th Congress) defeated in 2007 was similar to this rule. 
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dents” are not being “forced out of status” by an injunction.  They will be 

out of status because their F-1 student visas and lawful OPT time has ex-

pired. These “students” would be required to return to their own country but 

for Defendants’ actions in promulgating this unlawful rule. Defendants can-

not claim harm that was brought about as a result of its own unlawful ac-

tions. See Opticians Ass’n of America v. Independent Opticians of America, 

920 F.2d 187 (3rd Cir. 1990) (Defendants could not claim to be harmed by 

injunction because it brought any and all difficulties resulting by an injunc-

tion upon itself).  

Secondly, the interest in U.S. workers having access to jobs within the 

United States is a protected interest that greatly outweighs any interest in al-

lowing foreign students to work or remain in the United States. It is in the 

public interest to protect the jobs, wages, and training opportunities of U.S. 

workers. The Immigration and Nationality Act recognizes this public inter-

est. See Wang v. Immigration & Naturalization Service, 602 F.2d 211, 213 

(9th Cir. 1979) (purpose of labor certification is to protect the American la-

bor market from an influx of both skilled and unskilled foreign labor). 

Thirdly, it is in the public interest to ensure Defendants follow the ap-

propriate procedures under the Administrative Procedure Act, rather than 

circumventing those procedures, designed to protect the public, with non-
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existent emergencies. See Apotex Inc. v. United States FDA, 508 F. Supp. 2d 

78, 88 (D.D.C 2007) (When administrative agencies fail to follow statutory 

procedures, the public suffers). With this Rule, Defendants delayed action on 

the alleged problem until their perceived deadline, rammed the Rule through 

without notice and comment, and now claim enjoining the Rule would cause 

disruption. Had Defendants followed the established procedures under the 

Administrative Procedure Act (APA) for notice and comment, all of these 

issues could have been resolved ahead of time. 

IV. Plaintiffs Are Likely to Prevail on the Merits  
For a preliminary injunction, “the more likely the plaintiff will suc-

ceed on the merits, the less the balance of irreparable harms need favor the 

plaintiff's position.” Ty, Inc. v. The Jones Group, 237 F.3d 891,895 (7th Circ. 

2001). The issues Plaintiffs present before the court are questions of law. See 

Findrilakis v Secretary of Dep't of Housing & Urban Development, 357 F 

Supp 547, 549 (N.D. Cal. 1973) and Ohio State Consumer Education Asso. v 

Schweiker, 541 F Supp 915,919 (S.D. Ohio 1982). Based upon the public 

record in the Federal Register, Plaintiffs have put before the Court three 

questions under the APA:  

1.Was it lawful for the Defendants to make a rule allowing aliens to 

work on student visas for an additional 17 months as well as provide for pe-

riods of unemployment and job searching; when the purpose of this change 
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is to provide labor to U.S. employers; and the Defendants have given no rea-

sons whatsoever how the Rule relates the statutory requirement of admission 

solely for the purpose of study nor any of the other requirements of 8 U.S.C. 

§ 1101(a)(15)(F)(i)?  

2. Did the Defendants act arbitrarily and capriciously in promulgating 

the Rule when they failed to consult anyone who might be adversely af-

fected by the rule; failed to consider any potential adverse affects from the 

Rule; failed to give any reasons how the Rule related to the educational pur-

pose of the statutory authorization; and failed to give any reason why the al-

lowed period of work would be the odd duration of 29-months?  

3. Was waiver of notice and comment justified when the Defendants 

had been aware of the alleged problem the Rule addresses for years; notice 

and comment could have been used within the Defendants’ self-imposed 

deadline but for delay on the Defendants’ part; and the Rule makes a perma-

nent change in longstanding practice?4 Plaintiffs only need to prevail on one 

of these questions to succeed on the merits.  

Defendants’ response to Plaintiffs’ Count 3 (Use of the “Good Cause” 

exception) is indicative of the likelihood of success on the merits. Def. Resp. 

Brf. p. 22. Defendants cite no similar case where the “good cause” exception 
                                           

4 Paraphrase of the Complaint 
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to notice and comment has been accepted by courts. Even the case Defen-

dants cite to state the “good cause” exception, Woods Psych. Inst. v. United 

States, 20 Cl. Ct. 324 (1990), supports Plaintiffs’ arguments.  

The good cause exception to section 553(b) is to 
be “narrowly construed,” so that the exception 
does not become an all-purpose escape clause. 
Rather, the exception is an important safety valve 
that should be utilized when delay would do real 
harm. 
Good cause is clearly not established by the mere 
recital of good cause. [T]he mere statement that 
the agency finds normal rulemaking procedures 
impracticable and that good cause exists is not suf-
ficient to create good cause. Nor does the mere ex-
istence of deadlines for agency action, whether set 
by statute or court order, by itself, constitute good 
cause to circumvent the rulemaking procedures. 
While deadlines are a factor to consider, the 
agency must still show the impracticability of af-
fording notice and comment. 
Also found at this end of the spectrum, where good 
cause is not legitimated, is such reasoning as the 
agency’s intent and need to provide immediate 
guidance and information. Such a conclusory 
statement as “normal [rule-making] procedures 
were not followed because of the need to provide 
immediate guidance and information * * * *", 
would swallow the rulemaking requirements if this 
alone fulfilled the good cause exception. 

Id. at 333. (Citations omitted). The circumstances in this case (a self im-

posed deadline, mere recital of good cause, and a conclusory statement of 

good cause) is precisely what the court held not to be good cause in Woods. 

Although Plaintiffs will likely succeed in its other claims, likelihood of suc-
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cess on this issue is enough for the Court to issue a preliminary injunction. 

V. Plaintiffs Seek to Restore the Previous Status Quo  
Defendants assert that, through this motion, Plaintiffs are attempting 

to undo longstanding policy in regard to foreign students. Def. Resp. Brf. 

passim. Defendants even went so far as to incorrectly state that Plaintiffs 

claimed there was an “absolute ban on employment for F-1 students.”5 Def. 

Resp. Brf. p. 5. In point of fact, through this action Plaintiffs seek a return to 

the longstanding status quo that was in place until April of 2008. The Rule is 

not consistent with the previous recognized view that OPT “cannot be used 

by a U.S. employer to train a foreign national for a permanent position in the 

United States.” Immigration Procedures Handbook Fragomen, Del Rey, and 

Bell, Vol. 1, § 2:42, pp. 2-88 (2004). See also Business Immigration Law, 

Malpert & Peterson, § 2-07[1][a] (2002).  

Defendants’ own exhibits illustrate the change Plaintiffs seek to undo. 

Before the Rule, the purpose of OPT was to allow students to work for a 

short duration in furtherance of educational goals.  

Under current INS regulations, foreign students 
under §101(a) (15) (F) of the Act are appropriately 
given the opportunity to engage in a brief period of 
practical training upon completion of their univer-

                                           

5 Plaintiffs actually stated, “However, a student on an F-1 visa can be 
authorized for employment under Optional Practical Training directly related 
to the student’s major area of study.” Plaintiffs’ Brief p. 3 
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sity education and in furtherance of their educa-
tional goals. Defendants’ Exhibit E (emphasis 
added). 
 

Defendants give an entirely different justification for the new Rule. 

This interim final rule addresses the immediate 
competitive disadvantage faced by U.S. high-tech 
industries, and thus may quickly ameliorate some 
of the adverse impacts on the U.S. economy. 73 
Fed. Reg 18,947. 
The ability of U.S. high-tech employers to retain 
skilled technical workers, rather than losing such 
workers to foreign business, is an important eco-
nomic interest for the United States.” 73 Fed. Reg. 
18,950. 
 

The Rule represents a complete departure from established practice, chang-

ing the purpose of OPT from employment as part of education into a guest 

worker program designed to provide industry with labor.  

Defendants cite 8 U.S.C. § 1184(a)(1) as their authority to change the 

maximum duration of OPT. Def. Resp. Brf. p. 18. However, Plaintiffs do not 

assert Defendants face an absolute bar to changing the duration of OPT, only 

that OPT changes must be consistent with statutory authorization, including 

admission solely for the purpose of study requirement. 8 U.S.C. § 

1101(a)(15)(F)(i). Defendants gave no explanation whatsoever how this 

Rule relates to the educational purpose of F-1 visas. 73 Fed. Reg. 18,944-

18,956. Even more striking, Defendants gave no explanation how the odd 

duration of 29 months was selected, let alone what educational purpose it 
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serves.6 Id. It is the limitations of 8 U.S.C. § 1101(a)(15)(F)(i) that prevent 

Defendants from extending OPT to 29-months with no relationship to a 

course of study. If Defendants’ assertions were correct and this limitation can 

be ignored, Defendants could simply “extend” the duration of OPT to 30 

years without explaining how it relates to any course of study. 

  What is more, duration and purpose are not the only changes under 

the Rule. The Rule provides for periods of unemployment under OPT, job 

searches and for changing jobs. 73 Fed. Reg. 18,950. It imposes the re-

quirement that to qualify for the 17 additional months, one must apply for an 

additional term of stay on an H-1B visa. 73 Fed. Reg. 18,944. Defendants’ 

claims that the “Rule merely extends the duration of status period of a long-

existing program.” and “In promulgating the Interim Final Rule, Defendants 

did nothing more than administer a section of the Code consistent with 60 

years of prior practice” are simply not true. Def. Resp. Brf. pp. 3, 21.  

Defendant Chertoff said of this rule, “What this does is it allows us to 

continue to keep smart, well-educated foreign students who want to come 

over and ultimately get a work visa, allows us to keep them in place doing 

productive work while they are awaiting the work visa process.” Remarks by 

                                           

6 The 29-month simply was what lobbyists requested. See Chamber of 
Commerce letter. 
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Homeland Security Secretary Michael Chertoff and Department of Com-

merce Secretary Gutierrez at the State of Immigration Address, United States 

Department of Homeland Security, June 9, 2008. That statement of purpose 

and those within the Federal Register are not consistent with the previous 

policy of work in furtherance of education nor are they consistent with the 

statutory authorization from which Defendants claim to be operating. Plain-

tiffs’ challenge is to this Rule and the changes it made in April 2008; not to 

60 years of tradition as Defendants assert. Def. Resp. Brf. p. 23.  

VI. Chevron Deference is not applicable 

Chevron deference is not applicable because Defendants actions were 

arbitrary, capricious, and manifestly contrary to the statute. Chevron, U.S.A., 

Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 (1984).  

And, Chevron deference is not applicable because a court exercises plenary 

review over whether an agency complied with the applicable procedures.  

American Airlines, Inc. v. DOT, 202 F.3d 788, 796 (5th Cir. 2000). 

VII. Conclusion 
Plaintiffs have standing and meet every element for a preliminary in-

junction.  The Court should issue a preliminary injunction of the Rule.  
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