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STATEMENT OF THE ISSUES 

1. Whether the district court’s finding that Latinos and Hispanics are 

disparately impacted by a housing decision because the housing decision 

discriminates solely on the basis of immigration status, improperly distorts and 

circumvents the Fair Housing Act by creating a new protected class, one based on 

immigration status, which courts have held in analogous cases is not a protected 

class. 

2. Whether the district court erred in determining that Plaintiffs-Appellees 

established a prima facie disparate impact claim by identifying three separate 

population subsets for its analysis--(1) unauthorized aliens in Alabama, (2) non-

citizens in Alabama, and (3) all Latinos residing in mobile homes in Alabama--

when HB 56, Section 30 adversely affects only illegal aliens living in mobile 

homes in Alabama regardless of the alien’s race, ethnicity or national origin. 

3. Whether the district court erred in its discriminatory impact analysis by 

analyzing the four factors described in United States v. Hous. Auth. of City of 

Chickasaw rather than the McDonnell-Douglas burden-shifting test. 

4. Whether the district court erred in its discriminatory intent analysis. 
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INTEREST OF AMICUS CURIAE 
 

Immigration Reform Law Institute (IRLI) is a non-profit 501(c)(3) 

corporation providing  legal education and advocacy for sustainable and 

effective enforcement of federal immigration law.  Attorneys for IRLI have 

participated in public interest litigation resulting from local or state laws 

touching on immigration with legal issues similar to those in this case.  See 

e.g. Keller v. City of Fremont & Martinez v. City of Fremont (consolidated), 

2012 U.S. Dist. LEXIS 20908 (D. Neb. 2012) (defense counsel); Lozano v. 

City of Hazleton, 620 F.3d 170 (3d Cir. 2010), vacated and remanded, 131 

S. Ct. 2958 (2011) (defense counsel); Chamber of Commerce v. Whiting, 

131 S. Ct. 1968 (2011) (amicus counsel); Arizona v. United States, 641 F.3d 

339 (9th Cir. 2011), cert. granted, 132 S. Ct. 845 (Dec. 12, 2011) (No. 11-

182) (amicus counsel).  All parties have consented to IRLI filing an amicus 

brief. 

SUMMARY OF ARGUMENT 

 The district court’s Fair Housing disparate impact analysis is erroneous 

because: (1) it effectively creates a FHA immigration status protection; (2) it does 

not use a “subset” that is adversely affected by HB 56, Section 30; and (3) the 

court does not follow the burden shifting standard for disparate impact claims. 
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 The district court’s discriminatory intent analysis is in error because it 

improperly equates discussion of race with discriminatory intent and only requires 

race to play “some role” rather than a “significant” or “motivating” factor. 

INTRODUCTION 

 This case concerns an application of Section 30 of Alabama House 

Bill 56 (App. Vol. 2, Doc. 33-1 at 71 (hereinafter “Doc 33-1, (HB 56”)). 

Section 30 prohibits unlawfully present aliens from entering into business 

transactions with the State of Alabama.  However, this case is limited to the 

application of Section 30 to applications for mobile home registration decals.  

The district court held that the enforcement of Section 30 in this case 

violated the Federal Fair Housing Act, 42 U.S.C. § 3601 et seq. (“FHA”) 

and was preempted in multiple ways.  Although the district court’s 

preemption analysis contained numerous legal flaws, this brief focuses on 

the court’s rulings on the FHA claims. Amicus IRLI supports Appellants’ 

preemption arguments. 

ARGUMENT 

I. THE DISTRICT COURT’S FAIR HOUSING DISPARATE 
IMPACT HOLDINGS ARE IN ERROR  

 
 Appellees claim that they are prevented from obtaining a mobile home 

registration decal under Section 30 because of their unlawful presence in the 

United States, not because of their race or ethnicity.  App. Vol. 1, Doc. 31 at 
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18-19 (First Amended Complaint ¶¶ 72, 75, 77) (hereinafter “Doc. 31, Am. 

Cmpl.”).  It is not alleged that Appellants deny decals to individuals because 

they are Hispanic or Latino.  It is not alleged that certain illegal aliens are 

permitted, while other illegal aliens are not permitted, to register their 

mobile homes, depending on the race, ethnicity or national origin of the 

alien. Finally, it is not alleged that Hispanics and Latinos who are citizens or 

lawfully present aliens will be prohibited from registering their mobile 

homes.1

The only allegation in this case is that Section 30 prohibits individuals 

from registering their mobile homes on the basis of their immigration status. 

Nevertheless, the district court found that HB 56, Section 30 violated the 

FHA because it had a discriminatory effect on Latinos.  App. Vol. IV Doc. 

87 at 93-94 (Opinion of District Court) (hereinafter “Doc. 87”).  To reach 

that conclusion, the district court had to ignore that no allegations of 

discrimination on the basis of race, ethnicity, or national origin exist, and 

  Given the clear language of HB 56, § 30(e), such allegations would 

be meritless.  Doc. 31-1 at 71.   

                                                           
1 The District Court used the terms “Latino” and “Hispanic” 
interchangeably, and treated the Plaintiffs’ argument of discrimination on 
the basis of being Latino “as encompassing both race and national [origin] 
discrimination” without differentiating between the two concepts. Doc. 87 at 
57 n.15.  Although these two terms encompass different classes of 
individuals, for clarity, Amicus Curiae will use the term “Latino,” with the 
understanding in the context of this case, “Latino” actually means “Latino or 
Hispanic.”  
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instead improperly assume that Latinos would be especially affected by 

Section 30 because Section 30 targets immigration status.  See Id. at 68 

(stating that the effect of HB 56 falls disproportionately on Latinos because 

they account for the majority of unauthorized immigrants).   

Appellees’ FHA disparate impact claim fails for three reasons. First 

and most importantly, the FHA does not prohibit discrimination on the basis 

of immigration status.  The district court’s holding effectively circumvents 

that statutory exclusion by ignoring the actual application of Section 30.  

Second, even if this circumvention were permissible, the district court’s 

decision is in error because Appellees have not provided a proper adversely 

affected population subset to state a valid FHA prima facie case.  Third, 

even if plaintiffs’ proposed subset were valid, the district court is in error 

because Appellant has legitimate, non-discriminatory reasons for her actions 

and no alternative methods would lessen the impact.  The district court’s 

Fair Housing disparate impact holding is in error and must be reversed. 
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A. The District Court Incorrectly Created an Immigration 
Status Protection Under the FHA2

 
 

The FHA furthers a policy of providing fair housing throughout the 

United States.  42 U.S.C. § 3601.  Specifically, it is designed to prevent 

persons from denying housing to individuals on the basis of race, ethnicity, 

and national origin.  42 U.S.C. § 3604.  Not all forms of discrimination are 

prohibited under the FHA.  Relevant to this case, the FHA does not cover 

discrimination on the basis of alienage or citizenship.  Espinoza v. Farah 

Mfg. Co., 414 U.S. 86, 88 (1973). 

Alienage and national origin are not the same thing.  “[A] person’s 

legal status as a deportable alien is not synonymous with national origin.” 

United States v. Loaiza-Sanchez, 622 F.3d 939, 941 (8th Cir. 2010) (quoting 

United States v. Lopez-Salas, 266 F.3d 842, 846 n.1 (8th Cir. 2001)); see 

also Espinoza, 414 U.S. at 88; Childs v. Microsoft Corp., 2011 U.S. Dist. 

LEXIS 145753, **12-13 (D. Cal. 2011) (holding that “immigration status” 

is not the same as “national origin” and therefore is not protected under Title 

VII). 

The district court incorrectly accepted Appellees’ argument that 

                                                           
2 Amicus notes that there is a question whether the FHA actually covers 
discriminatory impact claims.  See Appellants’ Br. at 53-54.  However, 
Amicus will only focus on the discriminatory impact errors made by the 
district court in this case. 
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merely because Latino individuals are estimated to constitute a majority of 

the total number of non-citizens and the total estimated number of 

“unauthorized aliens” present in Alabama, a justiciable disparate impact 

claim has been made.  Appendix Vol. 4, Doc. 87 at 68, 93-94 (“Doc. 87”).  

That analysis is incorrect because it undermines the legitimate purposes of 

the FHA by creating a new de facto protected class based on immigration 

status. 

The court’s reasoning represents a common logical fallacy, “cum hoc 

ergo propter hoc.”3

An illustration in a similar case demonstrates the fallacy behind this 

argument.  In Martinez v. Partch, 2008 U.S. Dist. LEXIS 4162, (D. Colo. 

2008), a trailer park owner had a policy of renting trailer lots only to United 

States citizens.  Id. at **4-6.  The plaintiff, a Mexican citizen, claimed that 

the rental application denial violated the FHA.  Id.  The court disagreed, 

  The district court reasoned that because unauthorized 

aliens are primarily Hispanic and HB 56 targets only unauthorized aliens, 

then HB 56 must necessarily cause a disparate impact on Hispanics.  Doc. 87 

at 68.  Under the district court’s reasoning, any law which targets illegal 

aliens would have a disparate impact on Hispanics.   

                                                           
3 The fallacious but common belief that correlation establishes causality. For 
example: If poor people eat fast food, then outlawing fast food will reduce 
poverty. 
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explaining that it is not an FHA violation to discriminate on the basis of 

citizenship.  Id. at *5.  While the defendant’s actions were clearly 

permissible under the FHA, a slight twist on the argument—the twist made 

by the district court—brings that landlord’s lawful business practice into a 

potential FHA violation.   

The district court below stated that Latinos make up the majority of 

non-citizens in Alabama.  Doc. 87 at 80, 93-94.  Therefore, under the lower 

court’s reasoning, that same defendant in Partch which was discriminating 

on the basis of citizenship could now potentially violate the FHA for doing 

exactly that which he is permitted to do—limiting his renting to United 

States citizens.  This cannot be how the FHA was designed to operate—to 

both simultaneously permit and prohibit a landlord’s ability to limit housing 

based on citizenship or immigration status.  Courts should not interpret 

statutes in ways that lead to absurd results.  United States v. Wilson, 503 

U.S. 329, 334 (1992) (citing United States v. Turkette, 452 U.S. 576, 580 

(1981)). 

The district court’s holding circumvents and distorts the legitimate 

purposes of the FHA—preventing race or ethnicity discrimination—and 

finds an FHA violation on the theory that laws targeting illegal aliens harm 

Latinos because Latinos are estimated to constitute a majority of aliens in 
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Alabama. However, the Supreme Court has rejected the view that unlawful 

immigration is an immutable characteristic like race or ethnicity.  Plyler v. 

Doe, 457 U.S. 202, 208 (1982).  Unlawful immigration status is a 

consequence of a voluntary violation of law.  Id. at 223.  When a Court 

ignores legitimate distinctions between immutable FHA protected and non-

protected voluntary acts, it causes the Act’s purpose to be manipulated as 

was done below. This is not what Congress intended in drafting the FHA. 

 

B. Appellees Have Not Established a Prima Facie Case of 
Disparate Impact Because they Have Not Presented a 
Subset that is Adversely Affected by the Application of 
Section 30 

 
Even if this Court ignores the logical flaw in the district court’s FHA 

disparate impact reasoning, the preliminary injunction must still be reversed 

because Appellees have not shown a discriminatory impact upon “the subset 

of the population that is affected by” Section 30.  Hallmark Developers, Inc. 

v. Fulton County, 466 F.3d 1276, 1286 (11th Cir. 2006) (quoting Hous. 

Investors, Inc. v. City of Clanton, Ala., 68 F. Supp. 2d 1287, 1299 (M.D. 

Ala. 1999)). 

“A showing of significant discriminatory effect suffices to 

demonstrate a prima facie violation of the FHA.”  Hallmark, 466 F.3d at 

1286 (quoting Jackson v. Okaloosa County Fla., 21 F.3d 1531, 1543 (11th 
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Cir. 1994)).  In claiming a disparate impact, a plaintiff must demonstrate 

either that the decision has a “segregative effect” or that the decision makes 

housing options “significantly more restrictive for members of a protected 

group than for persons outside that group.”  Hallmark, 466 F.3d at 1286 

(citations and internal quotations omitted).  In this case, Appellees have only 

argued the “significantly more restrictive” prong of Hallmark.  Doc. 87 at 

89. 

 This Circuit has given guidance for a disparate impact claim: 

Typically, a disparate impact is demonstrated by statistics.  Although 
no "single test controls in measuring disparate impact," . . . certain 
guidelines have developed.  First, it may be inappropriate to rely on 
"absolute numbers rather than on proportional statistics." Second, 
"statistics based on the general population [should] bear a proven 
relationship to the actual applicant flow." Third, the appropriate 
inquiry is into the impact on the total group to which a policy or 
decision applies.  

 
Id. at 1286 (internal quotations and citations omitted).  Importantly, “the 

starting point is always the subset of the population that is affected by the 

disputed decision.”  Id. at 1286 (emphasis added). 

 In this case, the subset of the population actually affected by Section 

30 is aliens not lawfully present in the United States who want to obtain a 

mobile home decal.  See Doc. 31-1 at 70 (HB 56, § 30(b)).  Only unlawfully 

present aliens owning mobile homes are prohibited from renewing their 

decals under Section 30.  Id.  No citizen or lawfully present alien mobile 



10 

home owner, regardless of race, ethnicity, or national origin, would be 

denied a decal.  Citizens and non-citizens who do not own mobile homes, 

regardless of their immigration status, would not be denied a decal—as non-

mobile home owners, they would have no rational basis for demanding one.  

As a result, the “starting point . . . subset of the population” can only be 

unlawfully present aliens who own mobile homes in Alabama.  Hallmark, 

466 F.3d at 1286. 

 The district court did not limit the subset to this group.  Instead, the 

district court identified three separate populations as potential subsets, none 

of which is the subset affected by Section 30’s application.  First, the district 

court stated that Latinos make up the majority of the State’s unauthorized 

population.  Doc. 87 at 68.  This “unauthorized Latino” population is not 

relevant because it does not distinguish unauthorized alien Latino mobile 

home owners from other unauthorized alien Latinos.  As a result, any 

comparison between Section 30’s application and this population is 

arbitrary. 

 Second, the district court stated “[a]t the most general level . . . the 

subset of the population most directly affected by HB 56 is non-citizens” and 

then concluded that Appellees had adequately alleged a prima facie Fair 

Housing disparate impact claim because “that group is overwhelmingly and 
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disproportionately Latino.”  Doc. 87 at 93-94.  This formulation also fails to 

identify a relevant subset of the population, because (a) not all non-citizens 

in Alabama will be adversely affected by Section 30, as many do not own 

mobile homes, and (b) more importantly, not all non-citizens who actually 

own mobile homes will be adversely affected by Section 30.  Under scenario 

(a), if a Latino non-citizen does not own a mobile home, Section 30 will not 

apply and the person is thus not “affected” by Section 30.  Hallmark, 466 

F.3d at 1286.  Under scenario (b), any lawfully present Latino “non-citizen” 

owning a mobile home would still be able to obtain a decal.  “Noncitizens” 

in Alabama are thus not an adequate population for Appellees’ prima facie 

disparate impact claim. 

Third, the district court explained that “[s]ince Latinos are more likely 

to reside in mobile homes than are other racial groups, they will bear a 

disproportionate burden from any regulation targeting mobile home 

residents.”  Doc. 87 at 94.  This third proposed subset, “Latinos residing in 

mobile homes,” is also not relevant because it fails to define the actual 

population “affected” by Section 30.  Hallmark, 466 F.3d at 1286.  Again, 

neither a lawfully-present Latino alien nor citizen mobile home owner would 

be denied a decal.  Conversely, every unlawfully present alien non-Latino 

motor home owner would be denied a decal.  In summary, none of the three 
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possible subsets identified by the district court was proper because none of 

these formulations “bear[s] a proven relationship to the actual applicant 

flow,” namely the population that is denied decals under the application of 

Section 30 in this case.  Hallmark, 466 F.3d at 1286. 

The district court went astray by ignoring this Circuit’s analysis in 

Schwarz v. City of Treasure Island, 544 F.3d 1201 (11th Cir. 2008).  The 

district court assumed that merely because a majority of Latinos are 

noncitizens, and Latinos are proportionally more likely to reside in mobile 

homes than other races, that a disparate impact was shown.  However, this 

Court requires more. 

If this Court is not persuaded that immigration status is not protected 

by the FHA, the relevant subsets of the population for disparate impact 

analysis would then be the percentage of Latino illegal alien mobile home 

owners compared to the percentage of non-Latino mobile home owners.  As 

this Circuit explained: 

[P]laintiffs could have made a prima facie case of disparate impact by 
providing statistical evidence (1) that x% of all of the recoverings in 
[the city] need (or have good reason) to live in the "group settings" 
prohibited by the [ordinance] at issue, (2) that y% of all of the non-
recoverings in [the city] need (or have good reason) to live in such 
group settings prohibited by the [ordinance], and, crucially, (3) that x 
is significantly greater than y. 
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Id. at 1217 (quoting Tsombanidis West Haven Fire Dept., 352 F.3d 565, 577 

(2d Cir. 2003)).  Applied to the facts of this case, Appellees must show (1) 

that x% of all mobile home owners are Latino illegal aliens; (2) that y% of 

all mobile home owners are non-Latino illegal aliens; and (3) that x is 

significantly greater than y.  The closest Appellees have come to making this 

showing is claiming that all Latinos (regardless of citizenship or 

immigration status) are proportionally more likely to reside in mobile homes 

than non-Latinos (regardless of citizenship or immigration status), and that 

Latino non-citizens (both lawfully and unlawfully present) constitute an 

estimated majority of non-citizens in Alabama.  But, these subsets do not 

meet the requirements of Hallmark and Treasure Island.  Without 

comparing the affected subsets of the population, Appellees have not used 

statistics that “bear a proven relationship to the actual applicant flow.”  

Hallmark, 466 F.3d at 1286.  Without adequately examining the “impact” 

upon the “group to which [Section 30] applies,” plaintiffs cannot establish a 

prima facie discriminatory impact claim.  Id. 

 At its core, Appellees have only established that two individual Latino 

unlawfully present aliens (Appellees themselves) are prohibited from 

registering their mobile homes.  They have not provided any evidence as to 

the comparative numbers of unlawfully present Latino and non-Latino aliens 
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who would actually be affected by Section 30.  “[S]imply showing that a 

few [persons] are affected by [HB 56, Section 30] does not come close to 

establishing disparate impact.”  Treasure Island, 544 F.3d 1201. 

 

C. Appellant has Legitimate, Non-Discriminator Reasons for 
Enforcing Section 30 and No Less Burdensome Alternatives 
Exist 

 
 Even if this Court permits Appellees to maintain  a discriminatory 

impact claim--notwithstanding that immigration status is not a statutory 

basis for protection under the FHA--and concludes that that Appellees have 

adequately identified  a justiciable protected subset population for a prima 

facie FHA claim, the preliminary injunction must still  be lifted because 

Appellant has legitimate, non-discriminatory reasons for enforcing HB 56, 

Section 30. 

Once a plaintiff has adequately alleged a prima facie FHA claim, the 

burden shifts to the defendant to establish that the enactment furthers a 

legitimate, bona fide government interest, and that no alternative means 

would serve that interest with less discriminatory effect.  Estvanko v. City of 

Perry, 2011 U.S. Dist. LEXIS 48632, **29-30 (M.D. Ga. 2011).  In 

Estevanko, the district court noted that while the Eleventh Circuit has not 

expressly addressed the issue of whether a burden shifting analysis should be 
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employed in disparate impact claims, the majority of Circuits use one, as 

have Eleventh Circuit district courts. Id. at **28-29, n.5; see also Steed v. 

Ever Home Mortg. Co., 308 Fed. Appx. 364, 368 (11th Cir. 2009) 

(explaining that the McDonnell-Douglass burden-shifting approach applies 

in both discriminatory treatment and discriminatory impact FHA claims). 

While it does not appear that the Eleventh Circuit has expressly 

adopted the burden-shifting analysis, it is clear that the district court 

erroneously held that the Chickasaw four-factor test (which establishes 

discriminatory intent) also establishes disparate impact.  Doc. 87 at 91-93 

(discussing cases relying upon United States v. Hous. Authority of the City of 

Chickasaw, 504 F. Supp. 716, 727 (S.D. Ala. 1980)).  That conclusion is 

incorrect.  The Chickasaw factors establish discriminatory intent, or 

intentional discrimination.  Bonasera v. City of Norcross, 342 Fed. Appx. 

581, 585 (11th Cir. 2009) (citing Hallmark Developers, Inc. v. Fulton 

County, 466 F.3d 1276, 1285 (11th Cir. 2004)).  Bonasera plainly states that 

“evidence of ‘discriminatory impact’ is one of the four factors which the 

Eleventh Circuit has recognized as circumstantial evidence of discriminatory 

intent.”  Id. at 585 (emphasis added); see also Hallmark, 466 F.3d at 1285 

(applying Chickasaw to demonstrate discriminatory intent).  Whether an 

FHA disparate impact claim by itself is successful is decided under the 
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familiar McDonnell Douglas burden-shifting analysis.  Estvanko, 2011 U.S. 

Dist. LEXIS 48632 at **29-30. 

 Appellant has legitimate reasons for enforcing HB 56, Section 30 

against mobile home owners who are unlawfully present in the United 

States.  The United States Supreme Court has acknowledged that States are 

not “without any power to deter the influx of persons entering the United 

States against federal law, and whose numbers might have a discernible 

impact on traditional state concerns.”  Plyler, 457 U.S. at 228 n.23.  As 

Appellants noted, during the deliberations prior to enactment, the Alabama 

legislature estimated that illegal immigration costs the State hundreds of 

millions of dollars annually.  Appellants’ Br. 57 (citing Doc. 14-3 at 19).  

Taking permissible actions to discourage or deter the influx of aliens seeking 

to remain in the state in violation of law furthers a valid state interest. 

Similarly, it is “in the interest of [Alabama] to discourage illegal 

aliens by requiring compliance with immigration law.”  Thomas v. Henry, 

260 P.3d 1251, 1258 (Ok. 2011) (“it was in the interest of the state to 

discourage illegal aliens by requiring compliance with federal immigration 

laws” ); see also Doc. 33-1 at 6 (HB 56, § 2) (“Alabama finds that illegal 

immigration is causing . . . lawlessness in this state and that illegal 

immigration is encouraged when public agencies within this state provide 
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public benefits without verifying immigration status.”).  HB 56, Section 30 

furthers this legitimate goal because it prohibits only unlawfully present 

aliens from obtaining their mobile home decals.  Aliens who are unlawfully 

present will be able to obtain their decal when they begin “compl[ying] with 

federal immigration laws.”  Thomas, 260 P.3d at 1258.   

Alabama also has a legitimate interest in not allowing its 

governmental machinery to be a facilitator for the concealment of illegal 

aliens.  John Doe No. 1 v. Ga. Dep't of Pub. Safety, 147 F. Supp. 2d 1369, 

1376 (D. Ga. 2001); see also Doc. 33-1 at 7 (HB 56, § 2) (Alabama “finds 

that certain practices currently allowed in this state impede and obstruct the 

enforcement of federal immigration law” and “measures [that deal with 

illegal immigration] are necessary to ensure integrity of various 

governmental programs and services.”).  The ability to occupy mobile 

homes without having to disclose the owner’s unlawful presence necessarily 

facilitates concealment through official policy and practice. 

Alabama has a legitimate interest in limiting access to its services to 

citizens and legal residents.  John Doe No. 1, 147 F. Supp. 2d at 1376; see 

Doc 33-1 at 7 (Alabama has an interest in ensuring that illegal immigration 

does not jeopardize “the integrity of various governmental programs and 

services”).  Congress has stated that “it is a compelling government interest 
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to remove the incentive for illegal immigration provided by the availability 

of public benefits.  8 U.S.C. § 1601(6).  In the district court proceedings, the 

state submitted its analysis supporting the conclusion that unlawfully present 

aliens living undetected in Alabama will on average consume more in 

publicly-funded services than they pay in taxes.  See Appellants’ Br. 57.  By 

legitimately discouraging illegal immigration, see Plyler, 457 U.S. at 228 

n.23, Alabama’s governmental services will not be as strained. 

Finally, Alabama has a legitimate interest in assisting the federal 

government in identifying aliens who are unlawfully present.  Congress has 

expressly recognized that the states are prohibited from restricting the flow 

of immigration status information between the federal government and the 

States or localities “in any way.”  8 U.S.C. § 1373(a), (b).  Section 30 

furthers information sharing by verifying the immigration status of aliens 

who apply for mobile home decals.  

 Alabama has no permissible alternative means that it could have used 

to accomplish these legitimate state goals that would reduce or eliminate the 

impact of Section 30.  If, as the district court believes, restricting eligibility 

on the basis of immigration status necessarily creates a disparate impact on 

Latinos “because Latinos make up the majority of the unauthorized 

population,” Doc. 87 at 68, then any law which distinguishes between 
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unauthorized aliens and others would have the same impact.  While this 

absurd result illustrates why misusing disparate impact analysis to judicially 

create an FHA immigration status protected class is legally flawed, it also 

supports the conclusion that no alternative means is available.  While 

Alabama is not prohibited from passing laws that “deal[] with aliens” or 

make aliens “the subject of a statute,” Alabama is prohibited from passing 

laws that are impermissible “regulations of immigration.”  De Canas v. Bica, 

424 U.S. 351, 354-55 (1976).  An impermissible “regulation of 

immigration” occurs when a state makes “a determination of who should or 

should not be admitted into the country, and the conditions under which a 

legal entrant may remain.”  Id. at 355.  HB 56, Section 30 does neither.  To 

ensure that the State is not regulating immigration, Section 30 adopts federal 

standards by relying on the federal government to determine an alien’s 

immigration status.  Doc. 33-1 at 71 (HB 56, § 30(f)); Whiting, 131 S. Ct. at 

1981-82; Equal Access Educ. v. Merten, 305 F. Supp. 2d 585, 603 (E.D. Va. 

2004).  HB 56, Section 30 does not set conditions upon which legal entrants 

may remain because it only targets unlawfully present aliens.  As a result, 

Alabama has exercised the limited role contemplated by Congress for state 

laws that “deal[] with aliens.”  De Canas, 424 U.S. at 354.  

In the district court proceedings, the plaintiffs did not identify any 
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alternative means to address the legitimate government interests of Alabama.  

Instead, the district court presumed sua sponte that Alabama could somehow 

alter the terms on which aliens can enter or remain in the United States.   

Doc. 87 at 100-101, n.22 (arguing that “the State has done nothing to protect 

[mixed-status families living in mobile homes].”).  That presumption is 

flawed, as it would raise both preemption problems and Equal Protection 

problems that are not present in the actual language of HB 56, Section 30 

and invites the next lawsuit, as Appellants aptly note.  Appellants Br. at 58.   

Where neither the parties nor the district court has identified an alternative 

means that would advance Alabama’s interests involving illegal immigration 

and reduce the alleged discriminatory impact, Appellant has meet her burden 

under the third step of the disparate impact burden-shifting test. 

 In summary, the district court’s FHA disparate impact holding should 

be reversed because (1) immigration status is not protected by the FHA, (2) 

Appellees has not made a prima facie showing of housing discrimination, 

(3) Defendants have offered legitimate non-discriminatory reasons for HB 

56, Section 30,  and (4) no alternative means exist to lessen the claimed 

adverse impact. 
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II. APPELLEES HAVE NOT SHOWN THAT SECTION 30 WAS 
PASSED WITH A DISCRIMINATORY INTENT AGAINST 
LATINOS 

 
 The district court also erred for three reasons in finding that HB 56 

was passed with a discriminatory intent toward Latinos.  Doc. 87 at 58-88.  

First, the district court ignored the plain language of HB 56 which expressly 

contradicts any argument that HB 56 was passed because of discriminatory 

animus.  Second, the district court mistakenly relied on the discussion of 

race by a few legislators as evidence that discriminatory animus permeated 

deliberation of HB 56, Section 30.  Doc. 87 at 80-88.  Third, the district 

court’s entire discriminatory intent analysis is incorrect because it focused 

on the entirety of HB 56, rather than examining the enforcement of Section 

30 itself.  Doc. 87 at 58-88. 

 

A. The Text of HB 56 Demonstrates Legislative Concern With 
Illegal Immigration, Not Race 

 
 That race played no motivation in the passage or the enforcement of 

HB 56, Section 30 is clear from its text.  “Courts must presume that a 

legislature says in a statute what it means and means in a statute what it 

says.”  Carcieri v. Salazar, 555 U.S. 379, 392 (2008) (citation and 

quotation marks omitted). Numerous provisions in HB 56 expressly 
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prohibit discrimination4

The text of HB 56 expresses precisely that the Act relates to “illegal 

immigration.”  Doc. 33-1 at 1; see also id. at 6 (HB 56, § 2).  HB 56 was 

enacted to deal with perceived problems caused by illegal immigration in 

Alabama—namely that “illegal immigration is causing economic hardship 

and lawlessness in this state.”  Id. at 6-7 (HB 56, § 2).  While some may 

disagree with the policy decisions in HB 56 (and specifically Section 30), 

those choices are for the state legislature.  Perry v. Perez, 132 S. Ct. 934, 

943 (2012); Stewart Dry Goods Co. v. Lewis, 294 U.S. 550, 562 (1935).  

The legislature has considered the problems that illegal immigration causes 

in Alabama and has determined that the provisions of HB 56, including 

Section 30, are the ways in which Alabama can address those problems.  As 

the text of the statute is clear and unambiguous, the inquiry in this case 

should end there.  Whitfield v. United States, 543 U.S. 209, 215 (2005); 

 as does HB 56, Section 30 itself.  Doc. 33-1 at 71 

(HB 56, § 30(e)).  The district court’s holding irrationally implies that the 

Alabama legislature expressed their intent to discriminate on the basis of 

race, ethnicity or national origin by voting for a law that expressly prohibits 

such discrimination on its face.   

                                                           
4 Doc 33-1 at 20, 30, 32, 45-46, 62, 71 (HB 56, §§ 7(d), 10(c), 11(c), 15(i), 
15(k)(2), 28(h), 30(e)). 
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Milavetz, Gallop & Milavetz, P.A. v. United States, 130 S. Ct. 1324, 1342 

(2010) (J. Scalia concurring in part and in the judgment).   

 

B. Legislative Awareness or Discussion of Race is not Per Se 
Evidence of Discriminatory Intent 

 
 Even if this Court looks beyond the plain and unambiguous text of HB 

56, discriminatory intent cannot be established solely on the fact that race 

was discussed during the legislative debates. The district court below 

observed that “[t]he topic of Latinos is unavoidable in the discussion [of] 

(sic) immigration in Alabama” because “Latinos make up 64.8% of the non-

citizens residing in Alabama” and the “arguments against the passage of HB 

56 often centered on the statute’s impact on Latinos.”  Doc. 87 at 80.  

Despite this “unavoidable . . . discussion,” the district court nevertheless 

found discriminatory legislative intent by relying on statements made by a 

few legislators.  Doc. 87 at 80-88. 

It does not follow that discussion involving race necessarily 

demonstrates discriminatory intent. As a matter of law, the fact that race or 

ethnicity are discussed or considered cannot be equated with racially 

discriminatory intent.  A recent case involving the consideration of race in 

the context of school district boundaries makes this clear:  “Appellants and 

the District Court conflate the consideration or awareness of race with (1) 
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racial classifications and (2) racially discriminatory purpose.  Equal 

protection law does not make the same conflation.”   Doe v. Lower Merion 

Sch. Dist., 2011 U.S. App. LEXIS 24747, *55-*56 (3d Cir. 2011).  In this 

matter, the district court made the same error, by conflating consideration or 

awareness of race in discussions about the issue of illegal immigration with 

a racially discriminatory legislative purpose in enacting HB 56.  See 

Appellants Br. at 42-46.  More is required than the comments identified by 

the district court before a court “intru[des] into the workings of other 

branches of government” and invalidates legislation as discriminatory.  

Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 268 n.18 

(1977).5

 Mere consideration or awareness of race by a member of the 

legislature is insufficient to prove discriminatory intent: 

 

Similarly, the District Court misstated the legal standard for 
determining the appropriate level of scrutiny as described in Arlington 
Heights because the District Court conflated race as a factor with 
discriminatory purpose. In Arlington Heights, the Supreme Court 
noted that, “[w]hen there is a proof that a discriminatory purpose has 
been a motivating factor in the decision, … judicial deference is no 
longer justified.”  429 U.S. at 265-66 (emphasis added). The District 
Court incorrectly stated that Arlington Heights held that such 
deference is no longer justified when “race was a motivating factor.” 
… Neither Pryor nor Arlington Heights stands for the proposition that 

                                                           
5 Although Lower Marion Sch. Dist. is an Equal Protection case, this 
analysis is persuasive if this Court determines that Arlington Heights is 
applicable.  Arlington Heights is also an Equal Protection case.   
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strict scrutiny must be applied when race, but not a discriminatory 
purpose, was a motivating factor. 
 

Lower Merion Sch. Dist., 2011 U.S. LEXIS 24747 at *57-*58; Pers. Adm’r 

of Mass. v. Feeney, 442 U.S. 256, 279 (1979) (Discriminatory intent 

“implies more than intent as volition or intent as awareness of consequences.  

It implies that the decision maker . . . selected or reaffirmed a particular 

course of action at least in part ‘because of,’ not merely ‘in spite of,’ its 

adverse effects upon an identifiable group.”) (citations omitted).  In other 

words, “A mere awareness of the consequences of an otherwise neutral 

policy will not suffice.”  Pryor v. NCAA, 288 F.3d 548, 562 (3d Cir. 2002); 

see also Pers. Adm’r of Mass., 442 U.S. at 277-78 (1979) (holding that a 

state legislature did not intentionally discriminate against women by 

enacting laws that gave hiring preferences to veterans even though the 

legislature was undoubtedly aware that most veterans were men).  In 

summary, discriminatory intent cannot be found simply because race or 

ethnicity was discussed during consideration of HB 56. 

 Even if some discriminatory animus could be discerned in the 

statements cited by the district court, discriminatory intent still cannot be 

established on this record.  The district court cited to statements of six 

legislators in a body of one hundred and forty as evidence of discriminatory 

intent.  See Appellants’ Br. at 34, 36.  Ninety-two legislators voted in favor 
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of HB 56. Of the six identified by the district court, two actually voted 

against the bill.  Id. at 34.  In other words, the district court condemned a 

law as discriminatory in nature merely because four out of ninety-two 

legislators that voted for HB 56 discussed the “unavoidable” topic of race. 

Importantly, the district did not actually rely on the six legislator’s 

statements to find discriminatory intent.   See Appellants’ Br. 38-39 

(discussing Hunter v. Underwood, 471 U.S. 222 (1985) and United States v. 

O’Brien, 391 U.S. 367 (1968)); see also Appellant’s Br. at 42-46 (describing 

the statements upon which the district court relied).  Instead, the district 

court identified those statements and expressed concern that “illegal 

immigration” was actually a “code for Latino or Hispanic.”  Doc. 87 at 80.   

A similar argument of code words was made in Hallmark, 466 F.3d at 

1284-285.  In that case, the plaintiffs attempted to establish that statements 

made at hearings in a debate over a zoning decision represented “‘subtle’ 

statements of [racial] bias.”  Id. at 1284.  Specifically, the plaintiffs argued 

that objections to the proposed price of housing actually constituted racial 

animus.  Id.  This Court was skeptical and rejected plaintiffs’ claims stating, 

“[w]ealth is not a proxy for race.”  Id. at 1284-85 (citations omitted).   

The debates in Hallmark over the price of housing came on the heels 

of express discriminatory statements.  One community leader stated 
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privately that he opposed the development because it would “likely . . . 

attract ‘blacks,’” another stated privately that he “did not want poor black 

people moving into low-rent, lower priced homes,” and a county 

commissioner stated in a public hearing that he knew the community’s 

problem with the development included “a black issue.”  Id. at 1281, 1284.  

Nevertheless, this Circuit held that those statements were insufficient to 

establish discriminatory intent.  The statements did not demonstrate that (1) 

other members of the Board were aware of the racial attitudes of the 

community leaders, (2)  that the commissioner who made the “black issue” 

comment was aware that others in the community also had racist 

motivations, or (3) that despite the racist motivations of some, the Board was 

not justified in denying the re-zoning based on the quality of the proposed 

development.  Id.  This Court was not prepared to find discriminatory intent 

in the zoning denial because the facts showed “only that the allegedly-biased 

statements composed but a small fraction of the opinions presented to the 

decisionmaking bodies.”  Id. (quoting Jim Sowell Constr. Co., Inc. v. City of 

Coppell Tex., 61 F. Supp.2d 542, 552 (N.D. Tex. 1999)).  In other words, 

despite the overt discriminatory views of some in the community, this 

Circuit still refused to invalidate the legitimate government decision. 
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 Just as wealth is not a proxy for race, Hallmark, 466 F.3d at 1284-85, 

“illegal immigration” is not “code” for Latino.  Doc. 87 at 80.   This Court 

should not invalidate HB 56, Section 30 based on the allegedly “bigoted 

comments of a few citizens, even those with power,” when Section 30 

clearly has a legitimate basis—dealing with problems caused by illegal 

immigration in Alabama.  Id. at 1285 (quoting Metropolitan Hous. Dev. 

Corp. v. Village of Arlington Heights, 588 F.2d 1283, 1292 (7th Cir. 1977)).  

 

C. Race Must Constitute a Significant or Motivating Factor to 
Establish Discriminatory Intent in a Housing Decision 

 
 Even if this Court disagrees with the Third Circuit and holds that 

discussions involving race and illegal immigration constitute evidence of 

discriminatory intent, the decision should still be reversed because the 

district court incorrectly believed that the standard for demonstrating 

discriminatory intent could be met if race merely played “some role” in the 

enactment of the challenged law.  Doc. 87 at 65 n.17.  Cases establish that a 

higher standard than “some role” must be met.  In their opening brief, 

Appellants identify tests accepted by federal courts to establish 

discriminatory intent.  Appellants’ Br. 37-38 (noting some courts require 

race be a “significant factor” or a “motivating or substantial factor”).  The 

common element in these precedents is that more evidence is needed than 
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the isolated individual statements by a few legislators.  By relying on this 

low threshold, the district court has lowered the bar required to show that a 

legislative body acted with discriminatory animus. 

 The former Fifth Circuit6

 In Arlington Heights, 429 U.S. at 265-66, the Supreme Court 

examined whether “there is proof that a discriminatory purpose has been a 

motivating factor in the decision….”  In this case, the district court gave lip 

service to the “motivating factor” language of Arlington Heights, Doc. 87 at 

60, but then identified a few isolated statements by legislators as proof that 

race played “some” role in the enactment of HB 56.  Doc. 87 at 65 n.17; 80-

88.  Remarkably, the only “derogatory comments” highlighted by the district 

 has stated that “A plaintiff bringing a claim 

under the FHA . . . charging defendants with refusal to provide housing on 

the basis of racial discrimination” must show that “race was one significant 

factor . . .”  Marable v. H. Walker & Associates, 644 F.2d 390, 395 (5th Cir. 

1981) (emphasis added); see also Burris v. Wilkins, 544 F.2d 891 (5th Cir. 

1979) (the “proper standard” is whether “race was one significant factor”); 

see also Estvanko, 2011 U.S. Dist. LEXIS 48632, at *36 (“to establish a 

prima facie case of intentional discrimination, the plaintiff must present 

evidence that animus  . . . was a significant factor . . .”). 

                                                           
6 This Court is bound by former Fifth Circuit decisions.  See Bonner v. 
Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981). 
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court were actually made by legislators who voted against the bill.  Doc. 87 

at 84-87 (quoting Representatives Rogers and Jackson); see Appellants Br. 

at 46. 

 While this Circuit has stated that discriminatory intent occurs when 

race plays some role, the cases actually require  demonstrative evidence that 

race was a significant motivation for the challenged action.  In Sofarelli v. 

Pinellas County, 931 F.2d 718 (11th Cir. 1991), the case relied upon below, 

this Circuit reversed a dismissal order because the two defendants had 

expressly asserted that their reasons for preventing the plaintiff from moving 

a house into their neighborhood was that they did not want African 

Americans to obtain the house.  Id. at 717-18 (“What’s stopping him 

(Sofarelli) from selling it to coloreds? . . . Once that happens, the whole 

neighborhood is gone.”); (the defendants did not “want the house on their 

block partly because they’re afraid black people might move in.”).  This 

Court explained why dismissal was improper: If the plaintiff “can prove . . . 

that [the defendants] interfered with the house move in order to prevent 

someone of a particular race from being able to move into their 

neighborhood, [the defendant] would be able to establish a colorable claim 

against them under the FHA.”  Id. at 722 (emphasis added). 
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In United States v. Mitchell, 580 F.2d 789, 791 (5th Cir. 1973) (relied 

upon by Sofarelli, 931 F.2d at 722), the court used the “some role” language, 

but discriminatory intent was shown by “significant evidence.”  In that case, 

an apartment owner steered ninety-five percent of all black tenants into a 

particular section of an eighteen building apartment complex and refused to 

allow black tenants to see vacant apartments outside of that block.  Id.  In 

Moore v. Townsend, 525 F.2d 482 (7th Cir. 1975) (relied upon by Mitchell, 

580 F.2d at 791), race was the proximate reason for the adverse housing 

decision—a decision to not allow a black couple to buy a home in a white 

neighborhood.  Id. at 484-85.  Finally, in Hallmark, as explained supra, 

overt racial animus by a few citizens and a county commissioner, without 

more, did not prove discriminatory intent, despite this Circuit’s citing the 

“some role” language in Sofarelli.  Hallmark, 466 F.3d at 1283. 

These cases illustrate that more than a discussion of race or the use of 

derogatory terms (especially by opponents of a bill)7

 

 is required to show 

discriminatory legislative intent.  Cases require a showing that the “role” 

race plays be a motivating or significant factor in the enactment of the law. 

                                                           
7 See Appellants’ Br. at 46. 



32 

D. The District Court’s Entire Discriminatory Intent Analysis 
is Incorrect Because it is Not Based on the Enforcement of 
Section 30 

 
 Finally, it should be noted that the entire discriminatory intent 

analysis by the district court  focuses on why the court believes HB 56 was 

introduced.  However, the only question before this Court is whether HB 56, 

Section 30 in its application to mobile homes discriminates against Latinos. 

There have been no allegations that Section 30 is being applied by Appellant 

so as to intentionally discriminate against Latinos in any way.  The entirety 

of the district court’s discriminatory intent discussion is thus irrelevant to 

this case, and the preliminary injunction upon which it is based must be 

reversed. 

 

CONCLUSION 

For the foregoing reasons, this Court should remand the case for 

dissolution of the preliminary injunction, and should vacate the District 

Court’s erroneous opinion. 

DATED: March 27, 2012 
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