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I. INTEREST OF AMICUS CURIAE 
 

On behalf of the Federation for American Immigration Reform (FAIR), the Immigration 

Reform Law Institute (IRLI) respectfully responds to the request by the Board of Immigration 

Appeals (BIA) on March 17, 2016 for supplemental briefing in this matter.  FAIR is a nonprofit, 

public-interest, membership organization of concerned citizens and legal residents who share a 

common belief that our nation’s immigration policies must be reformed to serve the national 

interest.  Specifically, FAIR seeks to improve border security, stop illegal immigration, and 

promote immigration levels consistent with the national interest.  The Board has solicited amicus 

briefs from FAIR for more than twenty years.  See, e.g., In-re-Q- --M-T-, 21 I. & N. Dec. 639 

(B.I.A. 1996) (citing Timothy J. Cooney, Esquire, Washington, D.C., amicus curiae for FAIR 

and noting “The Board acknowledges with appreciation the brief submitted by amicus curiae.”). 

II. QUESTIONS PRESENTED 
 

The amicus has provided supplemental briefing of the following issues for the BIA’s 

consideration in the instant case: 

• Does the legislative or regulatory history of the U nonimmigrant program reflect that 
Congress or the Attorney General intended or understood the phrase “in and admitted to 
the United States” to include a grant of U nonimmigrant status from within the United 
States? 
 

• In light of the definition of “admission” at section 101(a)(13)(A) of the Act, can a person 
granted U nonimmigrant status from within the United States properly be considered to 
be “in and admitted to the United States” within the meaning of section 237(a) of the 
Act? 
 

• What is meant in § 245(m)(1)’s parenthetical language?  How should the Board reconcile 
the text of section 245(m)(1) of the Act which authorizes the Department of Homeland 
Security (DHS) to “adjust the status of an alient admitted into the United States (or 
otherwise provided nonimmigrant status) under section 101(a)(15)(U),” with the text of 8 
C.F.R. § 234.24(b)(2)(i), which states that an applicant for section 245(m) adjustment 
must prove that he/she was “lawfully admitted to the United States as either a U-1, U-2, 
U-3, U-4 or U-5 nonimmigrant?  
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• Was the Immigration Judge correct in ruling that a grant of U nonimmigrant status from 
within the United States must be an “admission,” otherwise such grantees would be 
disqualified from adjustment of status by section 245(m)(1)(A) of the Act, which limits 
adjustment to U nonimmigrants who have been physically present in the United States for 
a continuous period of at least 3 years “since the date of admission as a nonimmigrant”? 
 

• Does the present respondent remain in valid U nonimmigrant status at this time? 

III. STATEMENT OF FACTS 
 

Respondent is a native and citizen of Mexico, who arrived to the United States without 

being admitted or paroled.  IJ at 1.  Subsequent to illegal entry, Respondent applied and was 

granted nonimmigrant U status under INA § 101(a)(15)(U) for a period of four years beginning 

on December 9, 2011.  Id.   

 On October 4, 2012, Respondent was convicted of making criminal threats.  Id.  On 

November 28, 2012, the Department of Homeland Security (DHS) initiated removal proceedings 

against Respondent for being convicted of a crime involving moral turpitude (CIMT) under INA 

§ 237 (a)(2)(A)(i).  Id. at 2.  

 Respondent claims that removal proceedings based upon § 237 are inappropriate because 

he has never been formally admitted to the United States under § 101(a)(13)(A).  Id. at 2.  DHS 

argues that an alien who initially entered the United States illegally and is subsequently granted 

U status is admitted for the purposes of INA § 101(a)(13)(A) because to find otherwise would 

require DHS to treat U status aliens differently depending upon whether they were inside or 

outside the United States at the time U status was granted.  Id. 

IV. SUMMARY OF THE ARGUMENT 
 

A nonimmigrant in U status who initially entered the United States illegally and 

subsequently receives U status is not admitted to into the United States. The legislative history of 

the nonimmigrant U status does not provide any congressional intent to consider all U 
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nonimmigrants as admitted to the United States.  The regulatory history is ambiguous as to 

whether admission into the United States is required. 

Turning to the statutory framework and similar programs to the U status, neither support 

finding that all U nonimmigrants are admitted under § 101(a)(13).  The plain language of the text 

in multiple sections supports finding that some U nonimmigrants are admitted and some are not, 

depending on whether they were in the United States at the time status was granted.  While 

applicants for U status are vetted for admissibility, admissibility is not admission.  To interpret 

all U nonimmigrants as admitted when they have not completed the statutory requirements of 

admission would cause absurd results. 

In comparing the statutory language of the S and T nonimmigrant status to that of the U 

nonimmigrant status, both S and T nonimmigrant status required admission to the United States.  

The statutes did not provide another method of gaining nonimmigrant status unlike the U visa, 

which has two distinct classes of aliens in nonimmigrant U status based upon whether or not they 

were formally admitted.  Both classes of U nonimmigrants may adjust status.  Therefore, the 

Immigration Judge was incorrect in finding that all nonimmigrants in U status must be 

“admitted” upon receipt of U status.  Respondent has not been admitted into the United States 

under § 101(a)(13) and thus cannot be removed for a conviction under § 237(a).   

Finally, Respondent is no longer in U status.  The four year time limit on his U status has 

expired and he does not warrant a favorable discretionary finding from the Attorney General to 

extend the status due to “exception circumstances.”  While Respondent was in U status for the 

requisite amount of time to adjust status, he cannot do so because physical presence was tolled 

when removal proceedings were initiated. 
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V. ARGUMENT 
 

An alien who, “having been a victim of criminal activity” that is described in INA 

§101(a)(15)(U)(iii) and who “has been helpful, is being helpful, or is likely to be helpful . . . [in] 

investigation or prosecuting the criminal activity” is eligible “to file a petition for [U 

nonimmigrant] status . . . .”  See INA § 101(a)(15)(U)(i)-(iii).  The authorized duration of 

nonimmigrant status “shall be for a period of not more than 4 years, but shall be extended upon 

certification [by specified law enforcement authorities] that the alien’s presence in the United 

States is required to assist in the investigation or prosecution of such criminal activity.” INA 

§ 214(p)(6).  DHS “may extend” the period of authorized status beyond the 4-year period if the 

Secretary determines that an extension “is warranted due to exceptional circumstances.”  Id.   

Once in U nonimmigrant status, DHS may adjust the status of “an alien admitted into the 

United States (or otherwise provided nonimmigrant status) under section 101(a)(15)(U) to that of 

an alien lawfully admitted for permanent residence,” where “(A) the alien has been physically 

present in the United States for a continuous period of at least 3 years since the date of admission 

as a nonimmigrant under . . . section 101(a)(15)(U); and (B) in the opinion of the Secretary . . ., 

the alien’s continued presence in the United States is justified . . . .” INA § 245(m)(1)(A)-(B). 

A. Congress Did Not Intend For U Status To Confer Admission Under § 101(a)(13)(A). 

 To understand the legislative and regulatory history of the nonimmigrant U status, the 

Board must first understand the Immigration and Nationality Act’s (INA) statutory shift from 

“entry” to “admission.”  Entry into the United States does not necessarily confer admission to the 

United States.  The legislative history of the nonimmigrant U status supports finding that an alien 

in U status can be found inadmissible or deportable while in U status.  Therefore, nonimmigrant 

U status does not require admission to the United States. 
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1. The Legislative History of Admission 
 

The law of admission and removal was fundamentally changed in 1996 by the enactment 

of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-

208 (IIRIRA).  The most significant IIRIRA reform to the body of immigration law governing 

the lawful entry and presence of aliens into the United States was the replacement of physical 

entry as the threshold criteria for lawful presence with “admission.”1  Before IIRIRA, entry was 

statutorily defined as the “coming of an alien into the United States, from a foreign port or place 

or from an outlying possession.”  Matter of Agour, 26 I. & N. Dec. 566, 571 (B.I.A. 2015) 

(citation omitted).  After IIRIRA replaced “entry” with “admission,” the requirement for lawful 

entry after authorization and inspection became the threshold criterion for distinguishing 

between legal and illegal immigration to the United States.   

Today, admission is still the threshold requirement for lawful immigration, both 

temporary and permanent, under most INA provisions.  Congress has defined the term admission 

as “the lawful entry of the alien into the United States after being inspected and authorized by an 

immigration officer.”  INA § 101(a)(13)(A).  This definition is comprised of three statutory 

elements that must be fulfilled in order for an alien to be “admitted” to the United States: (1) 

lawful entry into the United States; (2) inspection; and (3) authorization by an immigration 

officer.   

The INA clarifies that “an alien present in the United States who has not been admitted 

shall be deemed for purposes of this Act an applicant for admission.”  INA § 235(a)(1) 

(emphasis added).  By making application for admission into the United States the fundamental 

                                                 
1 Previously, under AEDPA §414 and §422 (1996) an alien “found” in the United States but not inspected and 
admitted was subject to examination and summary exclusion (expedited removal) proceedings, and lost eligibility 
for Suspension of Deportation.  IIRIRA repealed AEDPA §414 and §422.  IIRIRA §301 then replaced the 
definition of entry in INA §101 with the new definition of admission, §101(a)(13), that treats persons present in 
the United States without authorization as not admitted. 
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obligation imposed on aliens, IIRIRA divided aliens present in the United States into two 

statutory classes:  Aliens who have been admitted, and aliens who are applicants for admission.  

Congress intended that aliens present in the United States without authorization would not 

qualify for admission under the IIRIRA reforms and would thus be “applicants for admission.”  

See H.R. Rep. 104-828 (1996) (Conf. Rep.) (IIRIRA § 301 is entitled “Treating Persons Present 

in the United States Without Authorization as Not Admitted”). 

Congress retained pre-IIRIRA distinctions between the immigration liabilities associated 

with excludability (now inadmissibility) and deportability.  Inadmissibility refers to those actions 

or affiliations that will bar the admission of the applicant under § 101(a)(13)(A).  See INA § 212.  

Since the effective date of IIRIRA, deportability refers to grounds for removal applicable to an 

alien “in and admitted to the United States,” using the statutory definition of “admitted” in INA § 

101(a)(13)(A).  See INA § 237.   

2. The Legislative History of the Nonimmigrant U Status 
 

Four years after IIRIRA added the admission definition to the INA, Section 1513 of the 

Victims of Trafficking and Violence Prevention Act of 2000 Pub. L. No. 106-386, 144 Stat. 1464 

(2000), created the nonimmigrant U status.  Congress intended that nonimmigrant U status 

provide “temporary legal status to aliens who have been severely victimized by criminal 

activity . . . .” H.R. Rep. 106-939, at 72 (2000) (Conf. Rep.).  The Victims of Trafficking and 

Violence Prevention Act of 2000 also recognized that its predecessor, the Violence Against 

Women Act of 1994 (VAWA), had required battered aliens to depart to their home country in 

order to adjust to lawful permanent resident (LPR) status.  146 Cong. Rec. S10211-01 (2000).  

One reform of the Victims of Trafficking and Violence Prevention Act of 2000 was to roll back 
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the VAWA requirement that eligible victimized aliens must depart from the United States and 

then apply for readmission in order to adjust status.  Id. 

While nonimmigrant U status was first authorized in 2000, regulations were not 

implemented until 2007.  72 Fed. Reg. 53014 (Sept. 17, 2007). The regulations made 

nonimmigrant U status available for victims both inside and outside of the United States.  See id.  

at 53014, 53020-21.  The 2007 rule specifically recognized that alien victims may be located in 

the United States.  72 Fed. Reg. at 53014.  Applicants can be within the United States but not 

lawfully present, making these aliens reluctant in a practical sense to come forward and engage 

law enforcement.  Id.  

The regulatory history shows that an applicant for U status must be found admissible to 

enter U status.  Id. at 53021   For the purposes of the nonimmigrant U status, the regulatory 

history does not make a distinction between applicants within or outside of the United States.  Id. 

at 53021 (citing 8 C.F.R. 214.1(a)(3)(i) (“Every nonimmigrant alien who applies for 

admission . . . must establish that he or she is admissible to the United States . . . .). The 2007 

regulations made clear that U status cannot can be granted so long as the applicant is subject to a 

ground of inadmissibility under INA § 212.  Id. at 53021-22.  If the United States Citizenship 

and Immigration Services (USCIS) considers the applicant to be inadmissible, the alien can 

however apply for a waiver and the Secretary may, with narrow exceptions, exercise discretion 

to waive the ground of inadmissibility.  Id., see also INA § 214(p)(6); 8 C.F.R. 

§ 214.14(c)(2)(iv).  For example, Section 3 of Form I-918, which lists the grounds of 

inadmissibility which applicants must disclose, states that “[a]nswering ‘Yes’ [to a ground of 

inadmissibility] does not necessarily mean that you will be denied U nonimmigrant status.”   
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Nonimmigrant U visa applicants may be found inadmissible or deportable.  72 Fed. Reg. 

at 53026.  Whether nonimmigrants in U status are subjected to either INA § 212 or INA § 237 

liabilities, if subsequently placed in removal proceedings, is determined by whether or not the 

alien had completed the statutory admission procedure under INA § 101(a)(13)(A) by the time 

the Notice to Appear (NTA) was filed.  While closely related, the classifications of “admissible” 

and “admitted or admission” are not interchangeable.  For example, an alien who is granted U 

status while outside of the United States may be found admissible but does not become admitted 

until the three statutory elements of § 101(a)(13)(A) are met.  While it is clear that 

inadmissibility standards apply to a nonimmigrant U status applicant, agency regulations do not 

address when and how an alien who is in the United States at the time U status is granted shifts 

from being subject to removal as inadmissible to becoming subject to removal under the 

deportable aliens statute, INA § 237.  Section 237 defines deportable offenses and acts.  Broadly, 

an alien must be “in and admitted to the United States” to be subject to the liabilities arising from 

an order of removal based on an immigration judge (IJ) determination that the alien is “within 

one or more of the . . . classes of deportable aliens.”  INA § 237(a).   

The regulatory history of the nonimmigrant U status makes only one reference to 

requiring “admission to the United States” for those in U status.  73 Fed. Reg. 75540, 75546 

(Dec. 12, 2008) (stating that all applicants for adjustment of status from nonimmigrant U status 

must be lawfully admitted when U status was granted and when adjusting status).  However, this 

reference is not supported by the legislative history or the previous 2007 rulemaking process.  

Without more than one passing regulatory reference to “lawful admission to the United States,” 

the regulatory history has not demonstrated that Congress required lawful admission for 

nonimmigrant U status. 
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B. INA Statutory Language And Precedent Confirm That An Illegal Alien Granted U 
Status Has Not Been Admitted. 

 
The interpretation of a statute must take into consideration the “the language and 

structure of the act as a whole.”  Matter of Alyazji, 25 I. & N. Dec. 397, 405 (B.I.A. 2011) 

(discussing the possibility of multiple admissions and which date should correspondence to an 

offense).  The INA is a comprehensive federal statutory scheme for regulation of immigration 

and contains the terms and conditions of admission to the country.  Chamber of Commerce of 

U.S. v. Whiting, 131 S. Ct.1968, 1973 (2011).  “As a rule a single statutory term should be 

interpreted consistently.”  Matter of Alyazji, 25 I. & N. Dec. at 404 (citing Clark v. Martinez, 543 

U.S. 371, 382 (2005)).  While INA § 101(a)(15)(U) outlines the basic requirements for 

nonimmigrant U status, other INA provisions must be considered when determining whether a 

grant of U status was an admission under INA § 101(a)(13)(A).   

1. Aliens Granted Nonimmigrant U Status Within the United States Are Not 
Thereby Admitted Unless They Meet the Statutory Elements in INA 
§ 101(a)(13)(A).  

 
Congress has defined the term admission as “the lawful entry of the alien into the United 

States after being inspected and authorized by an immigration officer.”  INA § 101(a)(13)(A).  

This definition is comprised of three elements that must be fulfilled in order for an alien to be 

“admitted” or, using the alternative phrasing in the statutory definition, be granted “admission”: 

(1) lawful entry into the United States; (2) inspection; and (3) authorization by an immigration 

officer.   

An alien who is illegally present in the United States when nonimmigrant U status is 

granted cannot fulfill the three pre-conditions for admission.  First, an alien must lawfully enter 

into the United States.  Respondent’s unauthorized entry makes it impossible for the alien to 
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fulfill this element in its statutory meaning.  An illegal alien such as Respondent will not possess 

a visa or any lawful status at the time of the unauthorized entry.   

Second, an alien who enters the country illegally has not been inspected.  IIRIRA 

imposed on both DHS and all aliens a nondiscretionary duty to appear in person before an 

immigration officer, who must conduct an inspection.  Clark v. Martinez, 543 U.S. at 373.  Prior 

to 1996, the INA required inspection only for “aliens arriving at ports . . . at the discretion of the 

Attorney General.”  8 U.S.C. § 1225(a) (1995).  In 1996, Congress amended the INA to mandate 

that DHS inspect every alien applicant for admission to ensure their eligibility for admission to 

the United States: “All aliens . . . who are applicants for admission . . . shall be inspected by an 

immigration officer.”  INA § 235(a)(3) (added by IIRIRA § 302).  Neither DHS nor the 

Department of Justice (DOJ) possess the legal authority to waive or decline to comply with this 

congressional mandate.  Clark, 543 U.S. at 373 (“An alien arriving in the United States must be 

inspected by an immigration official[.]”) (emphasis added).   

The process for granting U status does not require an inspection.  An inspection process 

requires:   

Individuals seeking entry into the United States are inspected at Ports of Entry 
(POEs) by CBP officers who determine their admissibility. The inspection 
process includes all work performed in connection with the entry of aliens and 
United States citizens into the United States, including preinspection performed 
by the Immigration Inspectors outside the United States.2 
 
The application process for U status under current agency policy is completed by filing 

an application package with required forms and documentation.  An alien establishes eligibility 

for U status by filing Form I-918 with required supplemental forms, documentation, and 

certifications.  8 C.F.R. § 214.14(c).  After reviewing the file, USCIS notifies the alien by mail 

                                                 
2 USCIS, Immigration Inspection Program, http://www.cbp.gov/border-security/ports-entry/overview (last visited 
April 12, 2016); see also INA § 235. 
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that he or she is approved for nonimmigrant U status.  8 C.F.R. § 214.14(c)(5)(i)(A).  When the 

applicant is within the United States, USCIS notifies the alien by mailing a Notice of Action ( I-

797) and a Arrival-Departure Record (I-94), indicating U status.  The regulations do not require 

an alien who is within the United States to be inspected in person by an immigration officer.  

Without inspection and subsequent authorization, the U status applicant has not been admitted 

under § 101(a)(13)(A).  Admission did not occur merely as a collateral consequence of the grant 

of U status.   

Finally, the alien must be authorized for entry by an immigration officer after inspection.  

INA § 101(a)(13)(A).  The Secretary of DHS may designate “any employee or class of 

employees . . . of the United States” to perform the functions of an immigration officer, which 

would include inspection.  INA § 101(a)(18).  The nonimmigrant U classification regulations do 

not specify the person who may authorize U status for an alien within the United States.  But 

even if approval of an application was made by an employee designated as an immigration 

officer, that approval did not constitute “authorization” within the meaning of INA 

§ 101(a)(13)(A), because it did not occur after inspection, as mandated.  Therefore, admission 

into U status does not fulfill the requirements for admission into the United States under INA 

§ 101(a)(13)(A). 

2. Agency Procedure for Approval of U Status Applications Only Checks That 
an Applicant Meets the Admissibility Requirements of INA § 212, Which 
Does Not Confer Admission. 

 
Section 212 of the INA defines the various grounds of inadmissibility.  If an alien is 

found inadmissible, the alien is “ineligible to receive a visa and ineligible to be admitted to the 

United States.”  INA § 212(a).  Admissibility is thus only a threshold requirement for a visa or 

admission.  It does not automatically grant a visa or confer admission on an alien without.  As 
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discussed, an alien who is found to be admissible, either through an overseas visa application or 

domestic application to USCIS, must still be inspected and authorized by an immigration officer 

to be classified as “admitted.” 

The U regulations do not concern admission to the United States, and only bar certain 

inadmissible applicants.  See Section 3 of Form I-918.  Regardless, all aliens who apply for U 

status while within or outside of the United States must be admissible or receive a waiver of 

inadmissibility.  72 Fed. Reg. at 53021.  The regulations do not specifically require that a U 

status grantee be admitted, only that the Secretary determine that no ground for inadmissibility 

exists, or that such ground has been waived.  Id.; see generally 8 C.F.R. § 214.14. 

3. A Grant of Nonimmigrant U Status Does Not By Itself Make an Alien Subject 
to Deportation under INA § 237. 

 
 An alien who is granted nonimmigrant U  status from within the country has not lawfully 

entered the United States after inspection and authorization, making § 237 sanctions 

presumptively inapplicable.  Section 237(a) requires an alien to be “in and admitted to the United 

States” for the section to apply. While an alien in U status may be “in” the United States, 

meaning physically present, they have not been statutorily “admitted to the United States.”  The 

phrase “to the United States” recognizes that presence must be pursuant to an admission.  See 

Matter of Alyzaji, 25 I. & N. Dec. at 406.  By recognizing that presence and admission to the 

United States are two separate requirements, the construction excludes aliens in the United States 

who have not been admitted.   

This construction of the statutory framework is also supported by subsequent uses of the 

term “admission” in § 237(a).  In § 237(a), Congress used the phrase “in and admitted to the 

United States,” which references the admission definition in § 101(a)(13)(A).  After the initial 

conditional phrase, “in and admitted into the United States,” section 237 goes on to apply the 
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phrases “after the date of admission” and “after admission.”  See e.g., INA § 237(a)(2)(i)(I) & 

(II)(iii).  These phrases are for temporal reference to determine a specific date to ensure proper 

application of the statute.  The temporal references to “admitted” or “admission” in § 237(a) 

refer to statutory admission under § 101(a)(13)(A) because “in and admitted to the United 

States” was used in the introductory language of the § 237.  But the distinct statutory phrase 

“date of admission” emphasizes the passage of time for the narrow purposes of calculating the 

temporal limitations of this specific ground of deportability.  See Matter of Alyzaji, 25 I. & N. 

Dec. at 405-07.  Therefore, to determine deportability under INA § 237(a)(2)(A)(i), it is 

significant that one of its two temporal phrases is used to compliment the earlier use of “being 

admitted to the United States.”  The grant of U status to an alien illegally present in the United 

States cannot confer admission, where the alien has not been “admitted to the United States” and 

no “date of admission” can be determined because statutory admission was never granted. 

Without admission, § 237 deportation grounds are inapplicable to that class of aliens. 

4. Board Precedent Analyzing the Scope of Statutory Admission Supports the 
Conclusion that An Alien Granted U Status While Illegally Present Has Not 
Been Admitted. 

 
The Board has had the opportunity to review the scope of statutory admission when 

applying it to different programs and fact patterns, specifically in the context of adjustment of 

status (AOS), the Family Unity Program (FUP), and asylum.  The Board’s rulings in each of 

these cases supports a determination that a grant of U status to an alien inside the United States 

does not by itself constitute an admission. 

a. Adjustment of Status as Admission Under Matter of Agour. 
 

In Matter of Agour, respondent first entered the United States on a nonimmigrant visa 

before being granted conditional permanent residency.  26 I. & N. Dec. 566 at (2015).  The 
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conditions of her residency were eventually removed; however, she was subsequently found to 

have fraudulently obtained permanent residence.  Id.  Respondent argued that the fraud 

committed could be waived using the § 237(a)(1)(H) waiver process, reasoning that the 

misrepresentations occurred during admission because an adjustment of status can qualify as an 

admission.  Id. at 567-69.  After summarizing the legislative history and statutory framework, the 

Board determined that an adjustment of status may serve as an admission under § 101(a)(13) for 

the purposes of a waiver under § 237(a)(1)(H).  Id. at 580-82. 

 Adjustment of status qualifies as admission because “an alien who obtains permanent 

resident status from within the United States is assimilated to the same status as an alien admitted 

at the border with an immigrant visa.”  Id. at 580-81.  This interpretation recognizes that 

completion of the statutory procedures in the AOS statute are functionally equivalent to meeting 

the three elements of statutory admission under INA §101(a)(13)(A), and are not barred under 

clauses (13)(B) or (13)(C) of INA § 101(a) from being an admission.  See id.  The alien must 

petition USCIS by completing Form I-485 for adjustment of status.  The alien then appears 

before an “immigration officer” as defined by the INA, before being authorized to adjust status 

in the discretion of the Secretary.  8 C.F.R. § 245(6).  See Matter of Quilantan, 25 I. & N. Dec. 

285, 288 (B.I.A. 2010) (finding that to qualify as an admission under § INA 101(a)(13), the 

actions of the alien and immigration officer must indicate “procedural regularity”).  These steps 

are not required of an applicant for U nonimmigrant status, making the two status applications 

factually and procedurally distinguishable. 

b. The Family Unity Program As Admission Under Matter of Reza-
Murillo and Matter of Espinoza. 

 
A grant of status under FUP provides “qualifying spouses and children of . . . resident 

aliens [the ability] to remain and work in the United States.  Matter of Reza-Murillo, 25 I. & N. 
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Dec. 296, 297 n.1 (B.I.A. 2010).  The Board has twice analyzed whether granting FUP benefits 

qualifies as admission under INA § 101(a)(13)(A).  Significantly, both opinions stated that 

obtaining FUP benefits is not to be deemed an admission into the United States.  Id.; Matter of 

Fajardo Espinoza, 26 I. & N. Dec. 603 (B.I.A. 2015). FUP regulations allow for voluntary 

departure after two years.  See e.g., 8 C.F.R. § 236.12 (describing eligibility “to apply for 

benefits under” FUP); see also 8 C.F.R. § 236.15.  Another unique feature of FUP is that all 

applicants for the FUP program have already entered the United States.  The only time a FUP 

applicant or recipient would be inspected could only happen if the alien thereafter travelled 

outside of the United States and was attempting to reenter.  8 C.F.R. § 236.16. 

A grant of FUP benefits coincides with many elements of the U status for aliens already 

physically present in the United States.  For example, FUP beneficiaries need not be inspected, 

and the requirements for FUP eligibility only consider grounds of inadmissibility.  Like 

Respondent and other nonimmigrant U status aliens who are in the United States when U status 

is granted, FUP beneficiaries are in the United States when the benefit is granted.  Both types of 

status also have temporal limits, four years in the case of U status, unless exceptional 

circumstances are present, while FUP status expires after two years.   

c. Asylum as Admission Under Matter of V-X-. 
 

In Matter of V-X-, the Board found that asylum did not qualify as admission into the 

United States under INA § 101(a)(13)(A).  26 I. & N. Dec. 147 (B.I.A. 2013).  The alien had 

been paroled into the United States prior to being granted asylum.  26 I. & N. Dec. at 148.  Based 

on a subsequent conviction, an IJ found him inadmissible.  Id.  The Board found that his grant of 

asylum status did not qualify as admission into the United States, because construing asylum as a 
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status but not an admission did not cause “absurd or bizarre results” when the statutory definition 

of admission was applied to the asylum statute and regulations.  Id. at 152. 

Under § 101(a)(13)(B), the respondent who is paroled into the United States “shall not be 

considered to have been admitted.” 8 U.S.C. §1101(a)(13)(B).  The alien in Matter of X-Y- had 

been paroled, and thus, could not be considered admitted because paroled aliens are not 

considered admitted under INA § 101(a)(13)(B).  In Matter of X-Y-, the Board contrasted the 

parole of the respondent with the Matter of D-K- case, which involved the entry of an alien who 

had been inspected at a port of entry and was found to have been admitted as a refugee.  Matter 

of X-Y-, 26 I. & N. Dec. at 150 (citing Matter of D-K-, 25 I. & N. Dec. 761 (B.I.A. 2012)).  By 

contrasting the two cases, the Board provided an example of proper admission and then 

distinguished the entry of the respondent, who had not been formally admitted.  The Board 

should follow the precedent of Matter of X-Y-, which most closely mirrors the facts of this case.  

Respondent’s entry into the United States in this case is not an admission because it does not 

fulfill the statutory requirements, even though Respondent is authorized to be in the country.  

And like the asylum program, individuals in U status can adjust status to that of an alien lawfully 

admitted for permanent residence through a status-specific provision, as opposed to the default 

provisions of INA § 245(a).  These similarities provide support for finding Respondent in the 

instant case was not “in and admitted to the United States” at the time of conviction. 

Finally, an important issue raised in the Board’s discussion of Matter of D-K- is that in 

some factual circumstances, a refugee is considered to be admitted.  See Id.  Matter of X-Y-, 

however recognized that the facts required for the alien to be considered admitted were not 

present in that case’s fact pattern.  Id.  Similarly, an alien in U status can be admitted under 
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§ 101(a)(13)(A) when they have completed all of the requirements for admission.  But under the 

fact pattern in the instant case, Respondent clearly has not fulfilled those requirements. 

d. Construing All U Status Nonimmigrants as Being “In and Admitted 
to the United States” Would Create Absurd or Bizarre Anomalies in 
Adjudications.  

 
 When determining the applicability of a statute, the adjudicating court has always strived 

to interpret the statutory language to avoid absurd or bizarre results.  See Veronica M. 

Doughtery, Absurdity and the Limits of Literalism: Defining the Absurd Results Principle in 

Statutory Interpretation, 44 Am. U. L. Rev. 127, 127-30 (1994) (providing examples of 

application of the canon against reaching absurd results through statutory interpretation).  In each 

of the cases that the Board has asked amici to address, the Board considered whether possible 

rulings would produce absurd results.  See Matter of Agour, 26 I. & N. Dec. at 568-69 

(determining that adjustment of status to a lawful permanent resident was an admission within 

the statutory definition and to find otherwise would cause absurd results); Matter of V-X-, 26 I. & 

N. Dec. at 151-52 (recognizing the “absurd results” exception but declining to apply it in asylum 

cases; Matter of Reza-Murillo, 25 I. & N. Dec. at 299 (recognizing the “absurd results” 

expectation but declining to apply it to FUP cases); see also Matter of Espinoza, 26 I. & N. Dec. 

603 (same conclusion as Matter of Reza-Murillo). 

 If the Board were to now hold that aliens who illegally entered the country without 

inspection or authorization could be considered as having been statutorily admitted under 

§ 101(a)(13)(A), it would reduce the definition and the admission requirement to meaningless 

surplusage:  

[W]e realize that statutorily defined terms may, if general enough, accommodate 
subtly different meanings in different contexts, provided that all those various 
meanings are consistent with the one statutory definition. E.g., Envtl. Def. v. Duke 
Energy Corp., 549 U.S. 561, 574 (2007); Robinson v. Shell Oil Co., 519 U.S. 337, 
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342-44 (1997). But here, the DHS invites us to redefine the term “admission” on a 
case-by-case basis, sometimes consistently with the literal terms of the statutory 
definition and sometimes not, with our interpretation customized to meet each 
new context. We are aware of no principle of law that would allow us to do so. 
Furthermore, such an inconsistent understanding of what constitutes an 
“admission” would introduce unpredictability and incoherence to the law, 
whereas the whole point of treating adjustment of status as an admission in all 
cases is to make the whole Act work coherently and uniformly in all its 
applications. 

Matter of Alyazji, 25 I. & N. Dec. at 404.  There is no reason for the Board not to apply the broad 

principle from Matter of Alyazji, to find that a grant of nonimmigrant U status, without more, 

does not confer admission on the beneficiary.  Use of a case-by-case policy driven approach 

concerned the Board in Alyzaji because results would no longer be predictable and uniform.  See 

id.  To embrace this case-by-case policy driven approach now in U status cases would create 

confusion, not the uniformity in agency precedent that is the sine qua non of Board adjudication. 

See id.  Post-IIRIRA, nothing in the INA demonstrates that Congress somehow delegated 

authority to DHS to treat the essential three elements of statutory admission as discretionary 

considerations.  Respondent’s case does not fulfill all three requirements and thus, Respondent 

has not been admitted. 

C. Adjustment Of Status under INA § 245(m) Is Available To Both Admitted And 
Unadmitted U Status Nonimmigrants. 

 
Adjustment of status to that of an alien lawfully admitted for permanent residence under 

the default provisions of INA § 245(a) or the exceptional procedures in INA §§ 245 (g), (i), (j), 

(k) or (l) is not available to an alien in U nonimmigrant status, for whom the procedures of INA 

§ 245(m) are on their face mandatory and exclusive.  As with all INA provisions, INA 

§ 245(m)(1) must be construed to give significance to each word or phrase, and the construction 

must also conform to the relevant statutory framework, which in this case particularly includes 

INA §§ 101(a)(13), 101(a)(15)(U), 214(p), 235(b)(2), and 237(a). 
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The plain language of § 245(m)(1) designates two distinct categories of U nonimmigrant 

status aliens as eligible for § 245(m) AOS.  First are “alien[s] admitted into the United States” 

under § 101(a)(15)(U).  This language is similar to the § 237 introductory language which states 

that for the section to apply, an alien must be “in and admitted in United States.” As previously 

stated, the introductory language of § 237 requires statutory admission under § 101(a)(13)(A), 

for the section to apply.  Therefore, the Board can interpret this first class of aliens in U status as 

aliens who have been formally admitted to the United States.  

In the second category are aliens “otherwise provided nonimmigrant status” under 

§ 101(a)(15)(U).  The Board cannot construe this category as one of admitted aliens because it 

would condemn the parenthetical to surplusage.  Use of the limiting term “otherwise” indicates 

that membership in the second category has a two-part test:  The second category of § 245(m) 

petitioner (1) cannot be an “an alien admitted into the United States,” but (2) must have “been 

provided [U] nonimmigrant status . . . under § 101(a)(15)(U).”  Read in context, the parenthetical 

phrase of § 245(m)(1) must reference aliens in nonimmigrant U status who have not been 

admitted to the United States under § 101(a)(13)(A).  Respondent would fall into this second 

group of nonimmigrant U status holders because he is in the United States but has not been 

formally admitted. 

Comparison with the exclusive statutory procedures for AOS under INA §§ 245(j) (S 

status nonimmigrants) and 245(l) (T status nonimmigrants) demonstrates the correctness of this 

construction.  An applicant for S nonimmigrant status must, as determined in the discretion of 

the Secretary, have a “presence in the United States the [Secretary] determines is essential to the 

success of an authorized investigation . . . or . . .  prosecution of an individual involved in 

[organized crime].”  INA § 101(a)(15)(S)(i)(III).  
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An applicant for T nonimmigrant status must, as determined in the discretion the 

Secretary, to be “physically present in the United States, American Samoa, or the 

Commonwealth of the Northern Mariana Islands, or at a port of entry thereto, on account of . . . 

trafficking [in persons] . . . .”  INA § 101(a)(15)(T)(i)(II).  To be eligible for AOS, the T status 

alien must been “a nonimmigrant admitted into the United States under section 101(a)(15)(T)(i)” 

and “been physically present in the United States for a continuous period of at least 3 years since 

the date of admission as a nonimmigrant under section 101(a)(15)(T)(i) . . . .” INA § 245(l)(1)(a) 

(emphasis added).  “An alien admitted under § 101(a)(15)(T) who is inadmissible to the United 

States by reason of a ground that has not been waived under section 212 . . .” is ineligible for 

AOS without a waiver of certain specified grounds by the Secretary . INA § 245(l)(2).  As this 

brief argues in the case of the U nonimmigrant, an agency policy of proactively assisting these S 

and T status nonimmigrants to complete the statutory admission process would provide 

advantages and decrease uncertainties for both the alien and the United States, but there is no 

statutory mandate that the alien be granted admission by operation of law at the time of the grant 

of nonimmigrant status. 

For S and T nonimmigrants, each must be “admitted into the United States” to adjust 

status.  As previously discuss, this phrase denotes statutory admission under INA § 

101(a)(13)(A).  The phrase, “admitted into the United States,” is also used in INA § 245(m) to 

describe the first class of aliens in U status who are in U status and have been admitted.  

However, the U AOS statute also has the parenthetical language that creates a second class of U 

status aliens who have not been admitted into the United States.  Congress required all S and T 

nonimmigrants to be admitted but did not require all U nonimmigrants to be admitted because of 

the parenthetical language allows some U nonimmigrants to AOS without being admitted at the 
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time status was granted.  Therefore, the construction of U nonimmigrant status proposed in this 

brief would be fully compatible with the statutory language for the AOS provisions in INA §245 

that are specific to S and T nonimmigrants. 

D. The USCIS Regulations Do Not Give Proper Effect To The Statutory Text of 
§ 245(m). 
 
While the statutory language can be fully reconciled to create two classes of aliens in U 

status, both of which are eligible for AOS, the USCIS regulations, do not give proper affect to 

the statutory language.  Title 8 C.F.R. § 234(b)(2)(i) states that to adjust status, an alien in U 

status must be lawfully admitted to the United States.  This use of “lawfully admitted to the 

United States” is most compatible with the definition of § 101(a)(13)(A).  Compare INA § 

101(a)(13)(A); INA § 237(a), with 8 C.F.R. § 234(b)(2)(i).  The regulation’s fatal flaw is that the 

language of C.F.R. § 234(b)(2)(i) does not reasonably comport with the full regulatory history, 

and most importantly does not support the plain text of the statute.   

The regulatory history provides, at best, conflicting support for the agency’s position.  

INA § 245(m)(1).  The AOS process for those in U status is most clearly explained in 73 Fed. 

Reg. 75540, 75546 (Dec. 12, 2008) (the purpose of this rulemaking procedure was to provide 

guidance to those who have been in U status for more than 4 years but have not adjusted because 

the regulations had not been published).  Like the regulation, the regulatory history states that an 

applicant for AOS must have been lawfully admitted to the United States at the time U status 

was granted.  Id. at 75546. 

However, the regulatory history detailing how the applicant provides proof of admission 

fails to recognize or fulfill the three statutory elements of § 101(a)(13)(A).  All applicants for 

AOS must submit either: (1) Forms I-767 and I-94, the forms granting U status for an alien 
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applicant already inside of the United States; or (2) a copy of their passport with a U visa and 

that I-94 which shows the admission to the United States in U status, the paperwork required for 

aliens entering the United States with U status.  Id. at 75548.  As previously stated, this process 

for granting U status and the documents received when U status is granted to an alien already in 

the United States does not fulfill the three admission elements.  The evidence specified in the 

regulation for verification that an alien was admitted thus does not comport with the elements of 

§ 101(a)(13)(A).  Accordingly, an alien granted U status while in the United States who is now 

applying to adjust status has not yet been admitted into the United States. 

The second instance of conflicting language in the regulatory history is the repeated use 

of “admitted in U nonimmigrant status.”  Id. at 75546, 75548.  While the regulation and the 

regulatory history use “admitted to the United States” once, in the rest of the regulatory history 

uses “admitted in U nonimmigrant status,” which most accurately comports with the language 

used in the statutory framework in § 245(m).  Being admitted into U status is not the same as 

being admitted into the United States.   

Finally, the regulation cannot be reconciled because it conflicts with the plain language of 

the statute.  Section 245(m)(1) allows for AOS of two groups of aliens in nonimmigrant U status: 

(1) an alien admitted in to the United States and (2) an alien otherwise provided nonimmigrant U 

status.  By splitting U status holders into two distinct groups, Congress recognized that some 

aliens in U status would be admitted to the United States and some would be in U status but not 

admitted to the United States.  See INA § 245(m)(1).  Both are eligible for AOS. 

INA § 245(m)(1)(A) also states that the alien must be present in the United States for at 

least three years since the date of admission as a nonimmigrant in U status.  Congress did not use 

the phrase “admission into the United States.”  As noted, the phrase “date of admission” is a 
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temporal marker that is used to calculate time in a specific status.  Therefore, Congress was 

attempting to determine the date when an alien’s U status began.  Conversely, “admission to the 

United States” or “date of admission to the United States” would denote focus on when the alien 

was admitted under § 101(a)(13)(A).   

The agency regulations do not accurately reflect the statutory language of INA 

§ 245(m)(1).  The language of the regulation cannot be textually reconciled with the language of 

the statute nor can it be reconciled with its own regulatory history.  The regulations impose an 

admission requirement that is not found in the statute and is at best supported by one sentence 

found in the regulatory history that is otherwise muddled with references—not to admission to 

the United States—but to admission into U status.  Prior admission under INA § 101(a)(13)(A) is 

not required for aliens in U status to AOS to a lawful permanent resident under INA § 245(m).  

To find otherwise would ignore the construction of § 245(m).  The Board should defer to the 

language of the statute instead of the regulation and give full effect to the text found in § 245(m) 

that allows aliens “otherwise provided nonimmigrant [U] status” to adjust status to an LPR after 

being present in the United States for 3 years “since the date of admission as a nonimmigrant [in 

U status].” 

E. The Immigration Judge Erred In Finding That All Aliens In U Status Must Be 
Deemed Admitted To Prevent Some Grantees from Becoming Ineligible For 
Adjustment Of Status under INA § 245(m). 

 
The Immigration Judge found that language of INA § 245(m)(1)(A) supported finding 

that all nonimmigrant U status aliens were admitted under INA § 101(a)(13).  IJ at 6.  “If one 

were to accept Respondent’s argument that a grant of U status does not constitute an admission, 

then individuals who entered the United States without admission would be effectively precluded 

from adjusting their status pursuant to INA § 245(m)(1)(A).”  Id. 
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The IJ focused on the phrase “date of admission as a nonimmigrant” to find that this 

language requires admission under INA §101(a)(13)(A) and to ensure all U status holders are 

eligible for AOS, an alien who entered illegal and was then granted U status has been admitted.  

See IJ at 6.  However, this forced reading of the language is unnecessary.  

As noted in sections C and D of this brief, the regulation does not properly reflect the 

plain language of the statute.  The statute allows those in U status to adjust whether admitted into 

the United States or “otherwise provided nonimmigrant status.”  As detailed above, this language 

allows aliens who are in the United States but did not go through the formal admission process to 

adjust status to an LPR.  Again, this interpretation is supported by § 245(m)(1)(A), which 

requires 3 years of presences in the United States since the “date of admission as an 

nonimmigrant” in U status. 

If the IJ were only looking at 8 C.F.R. § 245.24, then the IJ’s interpretation would be 

correct.  The regulation is supported by one sentence of regulatory history.  The rest of the 

regulatory history contains conflicting language that would nullify that an “admission to the 

United States” requirement of all U nonimmigrants.  To give full effect to the plain language of 

the status, the Board must determine that Respondent’s admission into nonimmigrant U status is 

not the same as admission to the Unites States.  This interpretation reconciles all parts of the 

§ 245(m) statute and still allows all aliens in nonimmigrant U status to adjust status. 

F. The Respondent Is No Longer In U Status While His Removal Proceedings Are 
Pending Before the BIA. 

 
 The 2007-nonimmigrant U status regulations provide three separate methods by which an 

approved nonimmigrant U status may be revoked.  The first method is by automatic revocation.  

The automatic revocation process is initiated by the alien who had been approved for U status.  
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“An approved Petition for U-1 nonimmigrant status will be revoked automatically if, pursuant to 

8 C.F.R. § 214(d)(1), the beneficiary of the approved petition notifies the USCIS office . . . he or 

she will not apply for admission to the United States and, therefore, the petition will not be 

used.”  8 C.F.R. § 214(h)(1). 

 The second type of revocation is a “revocation on notice” whereby USCIS may revoke an 

approved petition for errors, fraud, or changes in circumstance.  See 8 C.F.R. § 214.14(h)(2)(i). 

Revocation on notice thus applies equally to those in U status who came from outside of the 

United States as well as those who were granted status from within the United States.  A 

revocation on notice requires a complete administrative adjudicatory process.  8 C.F.R. 

§ 214(h)(2). 

 The third process for revocation of nonimmigrant U status is through removal 

proceedings.  8 C.F.R. § 214.14(i).  Removal proceedings can be initiated for deportable conduct 

after admission, including fraud, etc.  Id.  Significantly, the regulations in this section use the 

term admission without the phrase “to the United States.”  In the absence of the qualifying 

phrase “to the United States” as found in § 237(a), the Board should interpret the use of 

“admission” in § 214.14(i) to mean admission to nonimmigrant U status rather than admission to 

the United States.  By construing “admission” as the agency’s grant of U status, aliens who are in 

U status without being admitted can be removed under INA § 212, while aliens in U status who 

were admitted can be removed under § 237(a). 

 The third process, under 8 C.F.R. § 214(i), is the method by which Respondent is being 

removed from the United States.  Removal is ordered pursuant to an INA § 240 proceeding, 

wherein the immigration judge adjudicates admissibility or deportability based on charges set out 
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in an NTA.  INA § 240(a)(1).  While removal proceedings are pending, the alien remains in 

nonimmigrant U status.   

Respondent’s status could also be revoked through section INA § 221(i) (Revocation of 

visa or document).  However, the facts of the instant case do not reveal that Respondent’s 

nonimmigrant U status documents have been revoked.  U status was thus not revoked when 

proceedings began. 

 However, nonimmigrant U status is only granted for an aggregate of four years.  INA 

§ 214(p)(6).  Respondent was initially granted U status on December 9, 2011 with an expiration 

date of December 8, 2015.  Respondent’s U status this expired on December 8, 2015.  Therefore, 

Respondent’s U status has expired and at this time, Respondent is no longer in U status.  While 

an alien in U status can petition for status longer than four years, it requires exceptional 

circumstances.  INA § 214(p)(6).  No exceptional circumstances have been presented to allow 

for Respondent to stay past the default four-year limit.   

While U status permits an alien to adjust status after 3 years of continuous presence in the 

United States, Respondent is not eligible to adjust status, for two reasons: Respondent has not 

accumulated the 3 years of continuous presence due to the operation of the stop-time rule, and 

because AOS is discretionary.  Respondent has been served with an NTA.  IJ at 2.  As a result of 

service of an NTA, the Board should apply the stop-time rule to Respondent.  Matter of 

Camarillo, 25 I. & N. Dec. 644 (B.I.A. 2011) (providing that service of an NTA triggers 

§ 240A(d)(1) which states that “any period of continuous residence of physical presence in the 

United States shall deemed to end”).  Matter of Camarillo found that for the purposes of Section 

240A, service of an NTA stops the accrual of continuous presence.  Id.   
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The Board should apply the stop-time rule to Respondent.  Respondent was admitted to 

nonimmigrant U status in 2011.  IJ at 1.  Under § 245(m), an alien is required to be continuously 

present for 3 years to adjust status.  The continuous presence requirement in § 245(m) is similar 

to that in § 240(A), in that it affords an alien who has been physically present in the United 

States certain time-based accrued benefits.  If the Board were to apply the stop-time rule to U 

status, the continuous presence requirement of § 245(m) would be stopped when the NTA was 

served on a respondent.  Thus, Respondent is not eligible for discretionary cancellation of 

removal. 

VI. CONCLUSION 
 

Respondent has brought to light administrative confusion as to the admission of aliens in 

U nonimmigrant status. However, the source of that confusion lies not in the statutory language 

of the INA, but with USCIS’s regulations pertaining to the implementation of the nonimmigrant 

U status.  The statutory language of § 101(a)(13)(A) demands that an alien seeking admission to 

the United States fulfill the three statutory elements or their equivalent.  Use of the term 

“admitted” in the U statute would seem to coincide with the definition.  However, under the 

agency’s current application procedure, aliens who apply for U status from within the United 

States do not fulfill the requirements for admission.   

Because aliens who are in the United States are granted U status by mail, they cannot 

fulfill the admission statute’s requirements.  In an effort to mitigate this procedural dilemma, the 

IJ incorrectly found that all aliens in U status are admitted for the purposes of INA 

§ 101(a)(13)(A).   

The IJ concluded that to find otherwise would treat aliens in U status differently 

depending upon whether they were granted U status while inside the United States or outside of 
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the United States.  The IJ was correct on this point.  The Board cannot arbitrarily resolve this 

dilemma by reading the INA in a way that does not comport with the plan meaning of the text.  

To reconcile its conflicting regulation with the language of the INA, USCIS must change the 

application process for U status applicants already located inside the United States.  Instead of 

completing the process by mail, USCIS should require an inspection of the applicant to ensure 

that they are not only admissible, but that the grant of U status qualifies as admission to the 

United States. 

In the instance case, Respondent is correct that removability under INA § 237 is improper 

because Respondent has never been admitted into the United States.  If DHS finds this result 

unsatisfactory from a policy perspective, given Respondent’s uncontested criminal conviction, 

the agency can always modify or re-issue the NTA to charge the Respondent as removable on a 

relevant ground of inadmissibility.  
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