DAVID A. BALTO
ATTORNEY AT LAW
8030 Ellingson Drive
Chevy Chase, Maryland 20815
PHONE: (202) 577-5424
Email: david.balto@dcantitrustlaw.com

April 19, 2019
The Honorable Colin M. Hayashida
Insurance Commissioner
Hawaii Insurance Division
Department of Commerce and Consumer Affairs
King Kalakaua Building
335 Merchant Street, Rm. 213
Honolulu, HI 96813
Re:

Hawaii Coalition for Health’s Outstanding Petition

Dear Mr. Hayashida:
I write to you in support of the Hawaii Coalition For Health’s (“Coalition”) 2016 petition
requesting that the Insurance Commissioner make a declaratory judgment that numerous
pharmacy benefit managers (“PBMs”), health insurers, and health benefit plans have knowingly,
purposefully, materially, and repeatedly violated Hawaii Act 226 codified as Chapter 431R,
including denying their beneficiaries the right to choose where to purchase covered prescription
drugs, and injuring competition; and for orders specifying affirmative corrective actions and
restitution.
Hawaii passed Act 226 in 2013 in an effort to curb the ability of insurers and
intermediaries in the health care industry to restrict consumers’ access to the pharmacies of their
choosing. Indeed, the legislation was premised on the belief that “many beneficiaries, especially
senior citizens, trust and rely on face-to-face interactions with their local pharmacists.”1 Many
studies have shown that consumers are best served when they can choose how they receive the
benefits of healthcare services. Consumers are able and should be able to use their own doctors
and pharmacists with whom they feel comfortable.
I write to you based on my thirty plus years of experience as an antitrust and consumer
protection attorney, and as a former antitrust enforcer with the Antitrust Division of the
Department of Justice and the Federal Trade Commission (FTC). From 1995 to 2001, I served
as the Policy Director and attorney advisor to Chairman Robert Pitofsky. I helped bring some of
the first antitrust cases against PBMs and have authored dozens of articles about problems in the
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PBM market.2 Currently, I am a public interest antitrust attorney in Washington, D.C. I have
represented consumer groups, health plans, unions, employers, and even PBMs on PBM
regulatory and competitive issues. I have testified before Congress four times and before eleven
state legislatures on PBM reform issues and have served as an expert witness for the State of
Maine on PBM regulation.3
The Unregulated Nature of the PBM Industry Has Led to Widespread Anticompetitive
Conduct
Although PBMs offer the potential to control prescription drug prices, consumers are
paying higher prices for drugs than they should be because PBMs are not adequately fulfilling
their function in controlling costs. The PBM market is broken. It lacks the essential elements for
a competitive market, namely: (1) choice, (2) transparency and (3) a lack of conflicts of interest.4
A tight oligopoly. According to the White House Council of Economic Advisers (“CEA”), three
PBM firms - OptumRx, Express Scripts, and CVS Caremark - control more than 85% of the
PBM market, “which allows them to exercise undue market power against manufacturers and
against health plans and beneficiaries they are supposed to be representing, thus generating
outsized profits for themselves.”5 Indeed, the three largest PBMs have a higher gross margin
than any other players involved in the drug supply chain (distributors, insurers, or pharmacies).6
PBM profits exceed $11 billion annually.7
Lack of Transparency. Moreover, the PBM market lacks transparency. As CEA observed,
“[t]he size of manufacturer rebates and the percentage of the rebate passed on to health plans and
patients are secret.”8 PBMs fight transparency at every turn, opposing federal and state
legislation that would require disclosure of PBM rebates and fees.
Conflicts of interest. Given the lack of choice and transparency, preventing conflicts of
interests is crucial to keeping prescription drug prices low. Here, conflicts of interest abound,
because the three major PBMs are vertically integrated with health insurers, mail-order
operations, and specialty pharmacies. Health plans and employers contract with PBMs, the
middlemen, to secure prescription drugs from pharmaceutical manufacturers and services from
pharmacies. When health plans and employers make contracts with PBMs, they want the
services of “honest brokers” who will secure the lowest prices and best services from both drug
manufacturers and payors. But, when PBMs are commonly owned with some of the entities they
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are supposed to bargain with in equivalent fashion, there is an inherent conflict of interest, which
can lead to deception, anticompetitive conduct, and higher prices.
In a nutshell, the lack of choice, transparency and regulations allow for PBMs to engage
in egregious conduct that harms consumers, health plans, and pharmacies alike. Both consumers
and pharmacies suffer as consumers are increasingly denied a choice in their level of pharmacy
service by PBMs. Vertically integrated PBMs exercise their power to restrict consumers to their
own captive mail order and specialty pharmacy operations, reducing choice and quality for
many. Ultimately consumers pay more and are denied the vital relationship with their community
pharmacist. Consumers and their health plans also suffer when health plans are denied the
benefits of the PBMs’ services as an honest broker,9 which drives up drug costs, and ultimately
leaves consumers footing the bill for higher premiums.10 This is why regulation is so necessary.
Hawaii’s Any Willing Pharmacy Statute
Hawaii’s “any willing pharmacy” statute requires “an otherwise qualified retail
community pharmacy” to be part of a PBM’s retail pharmacy network where it meets the plan’s
terms and conditions. Section 431 R-3.11 The Insurance Commissioner has exclusive
jurisdiction to determine what constitutes “otherwise qualified” for purposes of H.R.S. §431R2.12 Furthermore, any refusal by a prescription drug benefit plan, health benefits plan under
chapter 87A or PBM to accept an otherwise qualified retail community pharmacy as part of a
PBM’s retail pharmacy network is a violation of the law.13 Despite the clear wording of the
statute, CVS Caremark and other PBMs have agreements with health benefit plans such as the
Employee Trust Fund Union (“EUTF”), Hawaii Medical Service Association (“HMSA”), and
other insurers, whereby consumers may only use their own specialty pharmacies.
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Recent Complaints That Beneficiaries Are Being Denied Access from Using Their
Pharmacy of Choice
Hawaii’s any willing pharmacy statute also aims to prevent the “impos[ition of] any other
term, condition, or requirement pertaining to the use of the services of a retail community
pharmacy that materially and unreasonably interferes with or impairs the right of a beneficiary to
obtain prescriptions from a retail community pharmacy of the beneficiary’s choice.”14 Insurers
and health plans worked to limit access to retail pharmacies by imposing onerous requirements to
becoming a “specialty pharmacy.” Meanwhile, these health plans and insurers steadily moved
prescription drugs that were at one point administered by retail pharmacies, slapped a “specialty”
label on those drugs, and then claimed that a retail pharmacy could no longer dispense such
drugs. These same health plans and insurers maintained an opaque decision-making process
about which pharmacies qualified to dispense specialty drugs, effectively foreclosing retail
community pharmacies from the market. More evidence of the fact that “specialty pharmacies”
are an invention designed to exclude competition from independent community pharmacies can
be gleaned from HRS Chapter 461, where the Board of Pharmacy defines “pharmacy” but makes
no mention of “specialty pharmacy.”
In consideration of such exclusionary conduct, we are aware of two recent complaints
made to the Insurance Commissioner by retail pharmacists as well as past complaints over the
past several years demonstrating how CVS Caremark is engaging in exclusionary conduct
designed to steer patients away from independent pharmacist to CVS Caremark’s own CVS
Long Drug Stores.
1) In January 2019, Brian Carter filed a complaint with the Insurance Division of the
Hawaii Department of Commerce and Consumer Affairs indicating that
consumers with health plans through HMSA were required to use CVS specialty
pharmacy for their specialty prescriptions.15
2) On March 30, 2019, another complaint was filed indicating that a beneficiary of
EUTF health plan was required to acquire their prescription at a CVS specialty
pharmacy as well.16
The conduct of CVS Caremark is not new. CVS is engaged in a systematic and anticompetitive
plan to foreclose independent pharmacists from servicing their patients.
ERISA Does Not Protect the PBMs’ and Health Benefit Plans’ Anticompetitive Behavior
The problem extends beyond CVS. Indeed, in 2016, the Coalition launched a complaint
against insurers in Hawaii for the same type of exclusionary conduct. CVS Caremark and other
vertically integrated PBMs steer business to their own specialty pharmacy stores. These
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practices are almost never in the interest of the consumer or in accordance with Hawaii’s any
willing pharmacy statute.
PBMs like CVS Caremark hide behind the Employee Retirement Income Security Act
(“ERISA”) to claim that Hawaii’s law does not apply to them because it is preempted. This is
not a surprise because PBMs try to challenge all legislation that attempts to regulate their
activities. ERISA covers most employee benefit plans, including health plans, and provides
detailed standards under the goal of uniformity to protect employee pension plans from fraud and
mismanagement.3 As a result, ERISA can preempt state laws that “relate to any employee benefit
plan.”17 Here, however, ERISA’s preemptive effect is inapplicable.
A successful ERISA challenge to the any willing pharmacy statute is unlikely. First, the
Supreme Court has ruled that “any willing provider” statutes, like Hawaii’s, regulate the
“business of insurance” and are therefore not preempted by ERISA. See Kentucky Ass’n of
Health Plans v. Miller, 538 US 329 (2003). While the goal of ERISA preemption is to permit
employers to be able to establish consistent rules for their employee benefit plans on a
nationwide basis, without being subject to varying state law requirements, the statute places
limits on the scope of ERISA preemption and the Supreme Court has recognized that ERISA
preemption is limited. Indeed, there is no exemption for most health plans. ERISA only
exempts entities that are in the “business of insurance” if they are self-employed health plans
(this is known as the “deemer clause”). See ERISA § 1144 (b)(2)(B). However, the deemer
clause does not apply to governmental plans, like the Hawaii Employer Union Trust Fund that is
in question in one of the complaints above nor does it apply to situations where health insurers
are providing administrative services to self-insured plans. 29 U.S.C. § 1003(b); Miller 538 U.S.
at 342 n.1 (“these noninsuring HMOs would be administering self-insured plans, which we think
suffices to bring them within the activity of insurance for purposes of [ERISA])”). The Supreme
Court rejected the argument that self-insured plans using health insurers for administrative
services are covered by ERISA. Id. Because self-insured plans generally contract out for
administrative services to such entities as HMOs and health insurers, the Court’s decision further
narrows the scope of ERISA preemption so Hawaii can certainly regulate certain aspects of selfinsured plans through its laws directed at their administrative service providers. Moreover, the
any willing pharmacy law covers health insurers exactly like HMSA and EUTF to ensure that
they provide open access to all pharmacies should they seek to be in the PBMs’, health benefit
plans’ and insurers’ networks.
Insurance Commissioner Has a Duty To Enforce the Any Willing Pharmacy Statute
Chapter 431R grants the Insurance Commissioner with specific and exclusive powers to
investigate whether the PBMs, health benefit plans, and health insurers are engaged in any unfair
method of competition or deceptive acts, specify corrective actions, and issue orders to
wrongdoers to cease and desist from engaging in the anticompetitive conduct and to assess
monetary fines, if necessary. HRS 431R.
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Concluding Thoughts
The anticompetitive and deceptive actions of the PBMs are knowing and purposeful
violations of the any willing pharmacy law. I urge you to act on the Coalition’s current petition
and enforce the laws of the state to prevent these unfair and deceptive practices from continuing
to deprive beneficiaries from choosing their pharmacy of choice. Action is necessary to protect
consumers.
Sincerely,

David A. Balto
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