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October 3, 2017 
Medicaid Trust versus Life Estate – Which One Should You Choose? 

This article will discuss the differences between a Medicaid Trust and a life estate deed to protect real 
property in from long-term care costs.  

 A Medicaid Trust allows individuals to transfer their home (or other assets) into an irrevocable trust. The 
grantor of the trust may appoint a Trustee, a person who manages the trust assets. Once assets are transferred to 
the trust, the grantor gives up the right to remove the trust’s principal1 but retains the right to receive trust 
income. Generally, the most common asset transferred into this type of trust is real property—specifically, the 
home; this is because a person’s residence is usually not an income-producing asset.  This is also a very useful 
technique to protect a family cottage. 

 Gifts made to a Medicaid Trust are subject to a 60 month look back rule.  Therefore, transferring a 
residence (and other assets) into a Medicaid Trust begins the clock running on a five-year look back period.  Once 
that period lapses, the value of the property and any other assets transferred to the trust would be removed from 
consideration by Medicaid even if the individual(s) were not able to continue living in the home.  This ensures 
that assets are preserved for the family upon the individual’s death, rather than having to spend down these assets 
should the individual need nursing home care in the future.  

 If the grantor decides to sell the home during their life, the sale proceeds may be used to purchase a new 
home, condominium or cottage for the grantor’s use.  When the Trust purchases the new home, the five-year 
clock does not begin again, instead the date of the initial gift remains the same. 

 As grantor of the Medicaid Trust, you retain the right to alter the beneficiaries; this is done by retaining 
a limited power of appointment within your Last Will and Testament. Furthermore, you also retain the right to 
remove a Trustee for any reason. Upon the death of the surviving spouse, the home will receive a step-up in basis 
for capital gains purposes. Additionally, the Trust allows you to determine how you want the proceeds of the 
Trust assets to be distributed. Finally, the trust allows the home (and any other asset owned by the trust) to 
avoid probate which saves unnecessary time and expense. The Trust also avoids any Medicaid estate recovery 
liens.   

 A life estate is a form of real property ownership that allows one party, the life tenant(s), to retain a life 
use in a home until his or her death. Upon the life tenant’s death, the home transfers to the second party, also 
known as the remainderman/men. The remainderman’s interest in the property is not vested until the death of 
the life tenant. The life tenant has control of the property during his or her lifetime and has the responsibility to 
pay taxes, the mortgage, utilities and maintain the property. 

 Upon the life tenant's death, legal title to the home will automatically transfer to the remainderman/men, 
thus avoiding probate. The life tenant cannot sell or transfer the property without the consent of all life tenant(s) 
and all remaindermen. If the property is sold while the life tenant is still alive, an actuarial value is given to both 
the life tenant and the remainderman’s interest in the property. Unfortunately, if the life tenant is in a nursing 

                                                           
1 It is important to note that although the Grantor cannot remove the principal, we build in certain trust provisions which 
allow the Trustee to have the ability to remove the principal and/or “collapse” the trust, if necessary. 
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home at the time of the sale, the value of the sale proceeds would be seen as a resource and spent down towards 
his or her cost of care.  

Below is a chart explaining the difference between a Medicaid Trust and Life Estate in a Residence: 

 Medicaid Trust Life Estate Deed 

Right to Remain in 
Home During Life 
(while you and your 
spouse are alive) 

Yes Yes 

Gift Taxes Incomplete gift – no gift tax return 
needed. 

Completed gift – may require filing a gift 
tax return. 

Right to keep your 
STAR and/or 
Enhanced STAR 
property tax relief 

Yes, as long as you reside in the home Yes, as long as you reside in the home 

Ability to File Taxes 
the Same 

Yes, you file taxes the same. A Medicaid 
Trust is a Grantor Trust meaning it is a 
disregarded entity for IRS purposes. 

Yes, you file taxes the same. 

Creditor’s Rights of 
Trustees, 
Beneficiaries, or 
Remaindermen 

The home (or other asset inside of the 
trust) is not seen as a resource or asset 
owned by either the Trustee or the 
beneficiary thus is sheltered from any 
potential creditor claims, lawsuits or 
liabilities (including divorce) 

Creditors may attach a lien to the 
remaindermen’s interest since the home is 
an asset of theirs. The home could be seen 
as a resource to the remainderman in a 
divorce, as well. Finally, owning the home 
could discount the remainderman’s ability 
to be on any government assistance 
program. Thus, the home is NOT protected 
against potential lawsuits or liabilities. 

Furthermore, the home would be seen as an 
asset when applying for FAFSA. One key 
exception to this general rule is when the 
property is also the principal place of 
residence of the FAFSA applicant or the 
FAFSA applicant’s parents. 

Look Back Period 5 years from date of transfer to the 
Trust. 

5 years from filing life estate deed. 

Department of Social 
Services’ Penalty by 
Transfer 

Yes, if within 5 years of APPLYING for 
Medicaid 

Yes, if within 5 years of APPLYING for 
Medicaid 
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Sale of Home While 
in Nursing Home 

Will NOT be seen as a resource (the 
proceeds will remain within the trust 
and stay protected) 

WILL be seen as a resource. The life estate 
portion (calculated using IRS tables) will 
be used towards your cost of care. 

Right to Collect 
Rent/Income 

Yes Yes 

Ability to Change the 
Trustee or Home 
Ownership 

You retain the right to remove the 
Trustee at any time 

Once you deed the home to someone else, 
you cannot alter the ownership of the home 
unless that party consents 

Ability to Change the 
Beneficiaries 

You retain the right to alter the 
beneficiaries at any time with a limited 
power of appointment (exercised 
through your Last Will and Testament) 

Once you deed the home to someone else, 
you cannot alter the ownership/beneficiary 
of the home unless those parties all consent 

Ability to Sell the 
Home 

The Trustee can sell the home with your 
consent (remember, you retain the right 
to replace the Trustee) 

Can only sell the home with signatures and 
consent of all remainder beneficiaries. 

Avoids Probate Yes Yes 

Avoids a Medicaid 
Estate Recovery 
Action 

Yes Yes 

Step-Up in Tax Basis 
if retained ownership 
until time of 
Grantor’s death 

Yes, upon the death of the owner which 
saves the remainder beneficiaries 
capital gains tax if the property 
appreciated after it was purchased 

Yes, upon the death of the owner which 
saves the remainder beneficiaries capital 
gains tax if the property appreciated after it 
was purchased 

$250,000 Exclusion 
of Capital Gains Tax 
Upon Sale during 
Grantor’s lifetime 

You retain the right to the full $250,000 
exclusion of capital gain tax ($500,000 
if you are married filing jointly) 

Only entitled to a partial qualification of the 
exclusion relative to the value of the life 
estate. The remaindermen will be subject to 
capital gains tax on their value of the sale 
proceeds. 

Legal Costs and 
Filing Fees 

$1,800-$2,000 + $200 + County Clerk 
Filing Fees. (Deed Preparation) 

Remember: you are sheltering the value 
of the entire home and so much more! 

$250 + County Clerk Filing Fees (Deed 
Preparation) 

Remember: offers no protection for other 
assets and could have many negative tax 
implications. 

 

 In conclusion, it is important to plan ahead for your long-term care needs and costs. If you have any questions about 

this Legal Briefing, please contact any attorney of our Firm at 585-730-4773.    
This Legal Briefing is intended for general informational and educational purposes only and should not be considered legal advice or counsel. 
The substance of this Legal Briefing is not intended to cover all legal issues or developments regarding the matter. Please consult with an 
attorney to ascertain how these new developments may relate to you or your business.  
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