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Letter from the Board 
 

 
 
It is with great pride that we present the inaugural edition of the LSE Law 
Review.  

The LSE Law Review was borne out of a desire to create a student-run law 
journal befitting of the London School of Economics and Political Science’s 
reputation for world-leading academic thought. We firmly believe in the benefits 
of viewing the law and legal systems from a variety of perspectives, and thus 
have strived to provide a platform for legal scholarship which looks at familiar 
problems with a fresh pair of eyes. The submissions we garnered, from authors 
at all levels of study both within the LSE and beyond, reflect this ambition. 
  We owe a great debt to a number of people, without whom the founding 
and publication of the LSE Law Review would not have been possible. We 
would like to extend our unreserved gratitude to the LSE Law Department and 
Administrative Team for their guidance and support; in particular, Professor 
Jeremy Horder, Professor Andrew Murray, Dr Emmanuel Voyiakis, and Sarah 
Lee, all of whom listened to our ideas and believed in this project from the very 
beginning. Further praise must go to our terrific sponsors – Francis Taylor 
Building, 7KBW and Norton Rose Fulbright – whose generosity has been 
absolutely vital to the Review’s success. Finally, we want to thank all of the 
writers who submitted their work for consideration. Authors are the lifeblood of 
any journal, and we hope to have done justice to the selected works. 
  When we began work on this project more than five months ago, we knew 
we wanted it to be the start of something significant. It is our sincere hope and 
strong belief that, under the stewardship of future Boards, the Review can go 
from strength to strength and become a vital part of the LSE’s identity for years 
to come. 

 
Yours, 

The Board of Editors

 
 

 

Foreword 
 

 
 

It is a rare privilege to be asked to write a foreword to mark the foundation of a 
new law journal. I am delighted to do so for the LSE Law Review. The most 
famous of all student-edited law journals is, of course, the Harvard Law Review. 
The latter began life in 1887, with the support of future Supreme Court Justice 
Louis Brandeis. At that time the editors were selected solely according to the 
grades they had received, although by the time future President Barack Obama 
headed the Review, candidates had to complete demanding written tests as well. 
By way of contrast, to take one example from England and Wales, the Law 
Quarterly Review (founded in 1885) was always run along more patrician lines 
for decades, having had only a handful of (lone) editors right up until the late 
20th century. The editors included founding editor Sir Frederick Pollock and Sir 
Arthur Goodhart, the latter having edited the Law Quarterly Review for some 
45 years. This very different – ‘English’ - way of appointing editors inevitably 
meant that issues of gender, diversity and inclusion have never quite had the 
influence on choice of journal editor(s) in England and Wales that they had 
from a much earlier time in the USA, although some Journals have made good 
progress in that regard. Happily, no such problems are likely to affect the LSE 
Law Review, whose editors will be drawn from the LSE’s famously diverse 
student body. 

The older counterpart of the LSE Law Review, the Modern Law Review, 
has been run by the Department of Law since the foundation of the Review in 
1937, and is currently edited by Pro-Director for Research and Professor of 
Law, Julia Black.  At that time, the aim of the Journal was to move away from 
the ‘black letter’ approach of the more traditional Journals, and to introduce 
(consistent with the aims of the LSE as a whole) an outlet for more social 
science-focused legal research. Such research came to change the face of legal 
scholarship as a whole. How much such an approach was needed can be 
measured by the fact that even such a now well-established subject as Labour 
Law was at that time regarded with deep suspicion at Oxford and Cambridge, 
given its focus on collective action and evidence-based statutory intervention, 
both so alien to the more individualist common law tradition. 
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Even so, the titles of the articles in the first issue of the Modern Law 
Review in 1937 have a (reassuringly?) traditional feel to them: ‘A Scale of Values 
in the Common Law’, ‘Modern Trends in the Law of Torts’, and ‘The Problems 
of a Functional Jurisprudence’. By contrast, the first articles in this, the first 
issue of the LSE Law Review, reflect the extraordinary breadth and depth of 
contemporary legal scholarship. Articles with titles such as, ‘The Impact of 
Societal Structure and the Impact of Legal Regulation on Corporate Social 
Responsibility: A Comparative Perspective’ (Prin Shasiharan), or ‘The Dilemma 
of Balancing the Administration of Justice and the Preservation of 
Confidentiality in the Mediation Process’ (Mrinal Vijay) would have been largely 
unthinkable in pre-war Britain. The intellectual frame of reference in which such 
articles now make perfect sense simply did not exist. So, it is with great pleasure, 
and a real sense of excitement about the LSE Law Review’s potential for 
furthering legal scholarship, that I – and my colleagues – look forward to 
reading this and many further issues. 
 

Professor Jeremy Horder 
 Head of the Department of Law 

London School of Economics and Political Science 
March 2016 

LSE Law Review Vol. 1 2016 

 

 

Female Criminality, Class, and Deviance During the Rise 
of the Twentieth Century Department Store 

 
Ina Selimić* 

 
 
 

INTRODUCTION 
 

‘Consumer culture [was] not simply a deceptive manipulation of 
… capitalism, but a complex relation between power and 

resistance, creativity and oppression…’1 
 

The period of 1880-1930 was the peak of the department store and shoplifting2. 
From nascent medical theories permeating the legal process to the growth of 
consumerism, it was an era of changing social order. Certain groups, such as 
women and the working classes, were still within the inferior ranks. Yet the air 
of change was prevalent – the catalyst of World War One pushed social 
advancement, and the proliferation of the Suffragette movement transformed 
into ‘new womanhood’. Women yearned for independence, yet they were still 
constrained by financial limitations. Here, the rise of new industries embodied in 
the consumer culture of the department store became beacons of self 
advancement. Therefore, a focus on the rise of consumerism during this period 
will provide the framework for analysing why female criminals were 
predominantly implicated in property offences, specifically shoplifting.3 

Consumer culture also caused the growth of London’s West End shopping 
districts. Whilst this opened up many public spaces to women looking for a 
sense of individuality, it also coincided with the social anxiety that consumerism 

 
 

* Third year LLB student at the London School of Economics and Political Science. 
1 S Levine, ‘The Culture of Consumption Reconsidered: Essays in Tribute to Susan 
Porter Benson’ (2007) 19(1) Journal of Women’s History 210. 
2 E Abelson, ‘Shoplifting Ladies’, When Ladies Go A-Thieving: Middle-Class Shoplifters in the 
Victorian Department Store (1st edn, Oxford University Press, USA 1992) 149. 
3 P Cox and J Campling, Gender, Justice and Welfare: Bad Girls in Britain, 1900-1950 
(Palgrave Macmillan 2003) 26. 
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would lead to the moral corruption of women. This emphasises that, in an 
attempt to hinder social advancement, the beginnings of female emancipation 
were dismissed as lewd and deviant.  

The department store not only provided women with increased access to 
new lavish personal items, which instilled a desire to reinvent oneself, but the 
ease at which one could navigate around an open plan store encouraged many to 
take shelter behind the privacy that was granted in larger stores4 in order to steal 
items that were emblematic of social mobility, self advancement and luxury.  

Furthermore, the decline of the ‘old’ dressmaking industry and the increase 
in readily available clothing displaced many working women. To channel a lost 
sense of dignity, many turned to the aisles of department stores. Here, 
‘shopping’ (or shoplifting) provided women with a freedom that could not be 
sustained by limited income; thus, to construct a new identity and form of 
independence, luxurious items were obtained illicitly to maintain the facade of 
self sustenance. The main type of thief implicated in this verboten formation of 
identity was the working class criminal. 

A distinction will be made between the amateur (who stole to supplement 
income) and career criminal (whose sole income came from theft). This is not to 
suggest that the higher class shoplifter was not also resisting an imposed identity 
that made her dependent on her family, rather her thievery was seen as more 
problematic to society and instead explained via constructed legal instruments.  

Consequently, the kleptomania defence will be examined. Kleptomania 
will be understood as ‘thieving madness’,5 ie a mental condition that caused an 
impulsive desire to steal. It shall be set out that the wealthy (middle and upper 
class) woman was better protected when shoplifting as the very definition of 
kleptomania required that the individual had no economic need for the stolen 
items. 

More general forms of stereotyping against women (eg the hysterical 
woman) were advanced in late Victorian medical discourse and the association 
of shopping behaviour with biological processes became so deeply rooted in the 
discourse that female sexuality was conflated with illness.6 By disengaging from 

 
 
4 B McDonald, ‘Alice Diamond and the Forty Thieves’, Gangs of London (Milo Books 2010) 
221. 
5 T Whitlock, ‘Gender, Medicine, and Consumer Culture in Victorian England: Creating 
the Kleptomaniac’ (1999) 31 Albion:  A Quarterly Journal Concerned with British Studies 
413. 
6 E Abelson, ‘The Invention of Kleptomania’ (1989) 15(1) Signs 140. 
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the legal process female criminals of a higher social status not only evaded 
liability but contributed to the prejudiced notion that women were incapable of 
rational processing. 

The claim that women were ‘disorderly’ (both mentally and biologically) 
merely excused the fact that these theories were defined in a clumsy manner. 
Therefore, it will be advanced that kleptomania (and constructed psychological 
principles) were utilised solely as a social palliative, protected social elites, and 
explained the middle class shoplifting epidemic whilst constructed in a gendered 
manner. 

The beginnings of female emancipation also challenged the broader 
criminology relating to femininity - it was mainly advanced prior to the time 
period in question but it implicated the autonomous woman as deviant.7 As 
suppression and deviance are symbolic of female sexuality, there will be a brief 
discussion on prostitution due to its predominantly feminine nature. Although 
not criminalised, the response of society against prostitution as immoral 
coincides with psychological evaluations of female morality and will be used to 
highlight how it explained female liberation, deviance and criminal culture 
during this time period. 

The archetype working class career criminals who defied social norms 
were embodied in the all female ‘Forty Thieves’ gang. The women involved in 
the Forty Thieves came from the working class slums8 of Elephant and Castle, 
and Hoxton in East London, and many were of the younger generation that lost 
out to apprenticeships. Their ability to participate in the male dominated 
criminal climate and offences beyond shoplifting shows they were not slaves to 
consumerism or their biology. Instead, by using fraudulent techniques they 
infiltrated department stores and evaded police detection by manipulating their 
identities and adopting multiple pseudonyms.9 It will be underlined that they 
were cognisant of, and were able to use, social conventions to their advantage 

 
 
7 A Logan, ‘Women in the Criminal Courts’, Feminism and Criminal Justice: A Historical 
Perspective (Palgrave Macmillan 2009) 79. 
8 B McDonald ‘London Gangs: Background’ (2010) 222 <http://www.crime 
andinvestigation.co.uk/crime-files/london-gangs> accessed 13 March 2015. 
9 W Meier, ‘Going on the Hoist: Women, Work, and Shoplifting in London, Ca. 1890–
1940’ (2011) 50 The Journal of British Studies, 428; ‘Queen of the 40 Thieves. Prison for 
Leader of Notorious Shoplifting Gang’ Lloyd’s Sunday News (11 March 1923). 
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which allowed them to be left undisturbed whilst shoplifting in department 
stores.10 
 The Forty Thieves craved the aristocratic and lavish lifestyle, perhaps to 
escape the aggressive and masculine environment of Elephant and Castle and 
pursue a life of ease and comfort. Thus, it shall be emphasised that societal and 
institutional factors were more determinative of female deviance as opposed to 
physiology. It will be argued that gendered psychological viewpoints were 
prejudiced and that the rise of capitalist consumer culture and the kleptomania 
defence were orientated around class and emphasised gender differences already 
prevalent in society.  
 By using the Forty Thieves as an aberration from the constructed and 
widely accepted norm, it will be accentuated that they reclaimed their femininity 
to outwit and manipulate their victims. Female criminality will be examined 
during this period with an attempt to assert that women who committed crimes 
were rational agents guided by social, as opposed to innate, structures.  
 
 

I. THE GROWTH OF CONSUMERISM AND THE RISE OF THE 
DEPARTMENT STORE 

 
The rise of the department store in London’s West End epitomises the 
inception of consumerism during this period. Department stores became 
prevalent, but grandiose establishments became associated with gluttony and 
luxury; they were viewed in distaste and were concomitant with the view that 
commercial growth would lead to decadence. Many political and social 
opponents denigrated them as ‘halls of temptation’.11 However, ‘temptation’ is 
suggestive of women’s inherent weakness; consumerism did not cause or 
emphasise women’s inherent moral depravity. Rather, the fuel of capitalism 
instilled and thrived on the desire for more. As, it shall be shown, women were 
in a naturally weaker social position and were more susceptible to finding the 
liberation offered by playing the consumer. 

 
 
10 McDonald (n 8) 221. 
11 E Rappaport, ‘“The Halls of Temptation”: Gender, Politics, and the Construction of 
the Department Store in Late Victorian London’ (1996) 35 Journal of British Studies 58. 
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 The West End became a ‘cosmopolitan pleasure centre’12 that produced 
new ideals for bourgeois femininity but exacerbated class differences leading to 
women such as Elizabeth West, Margaret Smith and Mary Morris13 targeting 
department stores. They were tried at the High Court and, although they were 
working class thieves, the facts of the case are universal. It emphasises the 
ubiquitous consumerist milieu in which shoplifting was committed. The women 
were caught stealing luxurious items such as furs and silk blouses; the items 
were beyond their price range but were symbolic of social advancement and 
opulence. The theft was committed in the open from various different counters, 
and this was a common narrative of department store shoplifting from both 
working and higher class thieves; the art of misdirection and anonymity of the 
department store were paramount. Consumer culture provided women a form 
of independence away from family ties and was the sole method of 
advancement, whereas social structures (of gender and class relating to 
dependence and limited income) were the reasons to be looking for it. 
Shoplifting can therefore be seen as taking advantage of the opportunity to be 
‘independent’ provided by the department store; this is the influence of 
consumerism that shall be explored. 
 
Early Consumerism 
 
Consumer culture creates desire. It was this initial drive of consumerism that 
made capitalism led by demand14 profitable and accessible. The construction of 
being ‘fashionable’ was presented to society, and the aim to follow trends 
perpetuated differences based on class,15 especially if one did not own desirable 
items.  
 Ashmore et al. present this in analysing the rise and fall of Bourne and 
Hollingsworth - the intersection of metropolitanism and consumption meant 
that the vibrant location of Oxford Street was most suitable for a department 

 
 
12 E Rappaport, ‘Shopping for Pleasure: Women in the Making of London’s West End’ 
(2001) 106 The American Historical Review 258, 40. 
13 ‘Kings Bench Division: Shoplifting’ The Times (22 January 1909) 3. 
14 A Herrmann, ‘Shopping for Identities: Gender and Consumer Culture’ (2002) 28 
Feminist Studies 541. 
15 ibid 540. 
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store. Despite this, the ‘quiet conservatism at the wrong end’16 of Oxford Street 
led to the store’s demise. Consumers gravitate towards, and are susceptible17 to, 
what is presented to them as popular. The notion of ‘fashionability’ was 
therefore most guiding upon women; the idea of shopping became a pleasurable 
escape18 from social norms. Buying and selling became fundamentally female 
worlds,19 and women were seen as shoppers for the whole family. The new 
public spheres (ie department stores) emerging during this period were ones 
women seized and played a critical role20 in shaping. These new public spaces 
were infused with the possibility of liberation,21 whilst still carrying the reminder 
of women’s oppression and subordination to men (socially and financially), and 
wealthy, counterparts. 
 Furthermore, Reekie emphasises trade hearings in Australia relating to 
women’s wages and highlights how lack of male knowledge in clothing was a 
source of ‘cross class…male camaraderie’.22 This is telling of the desire women 
had to disassociate from male identities and develop their nascent individualities. 
Retailers were able to capitalise on women’s need for new identities, reinforcing 
the idea that advertising and capitalism were able to construct the image of 
modernity and femininity.  
 
Advertising 
 
In an analysis of female editorials and magazines from this period, it is evident 
that virtually all depended upon advertising. Indeed, magazines like ‘The Queen’ 
were female orientated and promoted high society imagery and consumer 
culture. They did not necessarily claim femininity corresponded to 
consumerism, however consumption was perceived as the main method for 

 
 
16 A Ashmore, B Edwards and D Gilbert, ‘“Mr Bourne’s Dilemma”. Consumer Culture, 
Property Speculation and Department Store Demise: The Rise and Fall of Bourne and 
Hollingsworth on London’s Oxford Street’ (2012) 38 Journal of Historical Geography 
434, 439. 
17 R Bowlby, ‘The Haunted Superstore’, Carried Away: The Invention of Modern Shopping (Faber 
and Faber 2000) 7. 
18 Hermann (n 14) 542. 
19 Levine (n 1) 12. 
20 ibid. 
21 ibid. 
22 G Reekie, ‘Decently Dressed? Sexualised Consumerism and the Working Woman’s 
Wardrobe 1918-1923’ (1991) Labour History 42, 49. 
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personal improvement23 and liberation; women were the primary clientele and it 
was mostly to them that department stores directed their appeals.24 Figure 1 is a 
collation of the type of advertising that was prevalent in ‘The Queen’. 
 
 
Fig. 1: Clothing and cosmetics adverts shown in the first issue of every month in ‘The 
Queen’ during the year of 1923. 
 

 Jan-Apr May-Aug Sep-Dec 

Hair and cosmetic products 101 80 82 

Clothing (non-department stores*) 95 105 134 

Department stores 72 77 101 

Children’s clothing 28 16 46 

Sales 40 3 5 

* Ready-made clothing eg boutiques and furriers. 

 
It is clear from this investigation that consumer culture was fundamentally 
skewed and presented a stereotyped vision of femininity. Understandably, this is 
only a single magazine and one may be wary of generalising these findings, 
however consumer culture was pervasive in targeting women and as it coincided 
with the growing culture of female emancipation, this depiction of self 
improvement would have been an exciting novel concept.  
 It does not take much imagination to gather that women during this 
period would have been far more susceptible to such imagery. Consumer culture 
reflected the social dynamics of the department store, and it was clear that 
advertising capitalised on, and perpetuated, gender stereotypes.25 This reflects 

 
 
23 Rappaport (n 12) 36. 
24 Abelson (n 6), 137. 
25 Levine (n 1) 10. 
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the mixed message being received by women in the period of self advancement, 
whereby resistance to the social progress was presented by reaffirming 
traditional social roles. This advertising paradox was prevalent in outlets such as 
‘The Queen’ and noticeably held women back by presenting anachronistic views 
on gender whilst propounding a modern and liberating culture. An example of 
this would be the magazine’s advertisement of progressive avenues such as life 
insurance26 and motoring, right alongside the claim in a cosmetics advert that 
‘beauty is a woman’s birthright’.27 These messages highlighted that women were 
looking for independence, yet they were scarcely able to do so efficiently 
without being reminded of their inferior status. 
 
Inside the Department Store 
 
Consumerist imagery was representative of a pervasive culture that permeated 
class boundaries. Working class women would have been inclined to steal 
because they would not have been able to afford to buy these items (even with 
an income). The working class woman desired such items in order to become 
more autonomous and engage in personal advancement; consumer culture 
claimed that this would be the outcome for those that obtained luxurious items.  
 For the middle class woman, shoplifting may also have been an attempt at 
gaining ‘independence’ but was mainly a means of making wealth and status 
physical - the status that commercial culture painted as imperative. Whilst the 
middle class woman was theoretically more financially independent (due to the 
enactment of the Married Women’s Act 1870 which allowed married women to 
own property), she was still in an inferior social position to male counterparts. 
Firstly, the social remnants of coverture would have placed women in 
subordination to their husband and restricted her financial freedom, and 
secondly, the higher class woman was less likely to have her own source of 
income. According to Abelson, many were ‘idle housewives’ with no defined 
social role,28 and is very emblematic of the uncertain and disordered advertising 
prevalent in ‘The Queen’. It is apparent that many higher class shoplifters were 
also reacting against dependence and economic powerlessness; here, theft was 
also a form of self definition29 and reaction against existing restraints.  
 
 
26 ‘Woman’s Needs Mean Woman’s Deeds’ The Queen (4 Jan 1923). 
27 ‘Eno’s Fruit Salt’ The Queen (4 Jan 1923). 
28 Abelson (n 6) 164. 
29 ibid 167, 171. 
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 Regardless of class, consumer culture was not merely a nebulous - it was a 
physical construct that manifested itself in the architectural design30 of the 
department store. The free access of such stores was a rare opportunity for a 
woman to circulate on her own without being accountable to anyone. Indeed, 
the open plan designs of department stores created ease of access and attractive 
exhibitions created an environment that seemingly affected the behaviour of 
many women.31 An interview with a shopkeeper following a theft highlights the 
acceptance of this notion: 
 

I am afraid … in these things many women have no conscience. In 
the big stores, where there is so much of what every woman wants, 
some women, honest enough in everything else, seem to think that 
there is no more harm in taking an article than there is in taking a 
cherry from a heavily-laden tree.32 

 
 Abelson highlights that as women were perceived as the main consumers, 
they were merely doing what was expected of them.33 Even in stealing, many 
higher class women were only partaking in obtaining items in the way consumer 
culture taught them. Many women did not view themselves as criminals, and 
this does support the shopkeeper’s focus on the ‘honest’ middle class shopper 
who merely succumbs to desire.  
 Nevertheless, a more nuanced approach is needed. A working class thief 
did steal for different reasons, but for both classes of shoplifter, it is a fallacy to 
claim she was weak minded. She was rational. All of the factors emphasised by 
consumerism contributed to the aspiration to be ‘better’. When the objects of 
this goal were presented in opportune displays, many women, including those in 
the Forty Thieves, were able to use their cunning and misdirection to obtain the 
items for themselves, especially during sales periods.34 Here, criminality was not 
a moment of weakness, but a radical act against subordination, instilled by 
consumer culture and made easier by the anonymity of the department store. 
 
 
30 Ashmore et al. (n 16) 438. 
31 Abelson (n 6), 172. 
32 ‘Queen of the 40 Thieves. Prison for Leader of Notorious Shoplifting Gang’ Lloyd’s 
Sunday News (11 March 1923). 
33 Abelson (n 6), 137. 
34 ‘The Forty Thieves’ The Times (8 July 1921) 7; ‘Kings Bench Division: Shoplifting’ The 
Times (22 January 1909) 3. 
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Consumerism capitalised on polarised gender norms and facilitated the creation 
of various groups of shoplifters. 
 
 

II. SHOPLIFTING AND THE CONSTRUCTION OF IDENTITY 
 
Even during social progress, the working class woman faced greater economic 
subordination. Therefore, this section focusses on the working class thief. This 
is not to suggest that arguments relating to independence and individuality are 
not applicable to higher class women - instead, this section highlights the 
differentiated application of law and social response to the wealthier shoplifter.  
 As consumerism offered the opportunity to construct a new ‘self’, working 
class women expressed themselves via these channels rather than being puppets 
of consumer culture. In a world that denied women independence, shoplifting 
became an emancipatory, if illegitimate, method of autonomy. On that account, 
working class women thieves acted as agents of their own motives.  
 There were two types of working class thief. Firstly, the amateur criminal 
was a casual, or habitual, shoplifter that may have stole regularly but only 
because she could not afford to buy - as women’s social position elevated, the 
acquisition of clothing was viewed as a badge of bourgeois status and 
womanliness. Meier35 asserts that the decline of the clothing industry led the 
amateur shoplifter to thievery when work was unreliable. Secondly, the career 
criminal (‘hoister’) stole solely to sell items on; her profession was thieving. 
Furthermore, stealing in teams represented the shared experiences of women 
turning to criminality, which allowed for the habitual thief to conjugate into 
organisations such as The Forty Thieves and establish a new identity. 
 
A Displaced Generation 
 
The decline of the dressmaking industry pushed many women towards 
criminality. Women workers were supplanted by cheaper labour in the ‘ready to 
wear’ clothing industry facilitated by the department store. The 1893 Royal 
Commission on Labour report36 on the working conditions for women supports 

 
 
35 ibid 416. 
36 Royal Commission on Labour Reports on Employment of Women (Vol. 37 1893-94) C. 
6894. 
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that the main professions women were involved in were dressmaking, laundry, 
millinery, and in fewer cases as shop assistants.  
 The report draws light to many factors which could have contributed to 
the push to criminality. It highlights the disparity of wages between women and 
men37 for similar positions, thus emphasising women’s economic dependence 
on men. Additionally, it is clear that whilst sometimes provided with meals and 
lodging, the conditions of accommodation were cramped38 and unhygienic.39 
Furthermore, women in these industries were significantly underrepresented and 
only made up two percent of the trade union for shop assistants.40 Alongside 
this, it was clear that many were ignorant of the provisions of the Workshop 
Acts,41 leading to abuse of power by employers, and dismissal with very little 
notice on trivial grounds.42 Not only were women experiencing poor working 
conditions with very little support should they lose their job (which was a likely 
outcome), but their very industry was declining.  
 Poor treatment also accentuated a loss of pride in one’s work; dressmakers 
were the lowest paid workers in proportion to skill43 and mastering a technique 
and channelling the self towards a trade was displaced when jobs were lost, 
regardless of whether that was due to underrepresentation, poor conditions or 
the declining industry.  
 Indeed, London’s ‘veteran’44 shoplifter, Ellen Adams, spent forty four 
years of her life in prison and was the archetypal habitual working class criminal. 
As a laundress, her job was considered ‘unskilled’ and unstable. There is 
anecdotal evidence to suggest that laundresses only worked episodically when 
their husbands were unable to provide an income,45 therefore the profession 
was filled with the most economically insecure and devalued. Here, thieving 
supplemented an unsteady income. Ellen Adams’ guilty plea in the 1921 London 
Sessions was for shoplifting in a Kensington store - the hub of luxury and 
advancement. Adams’ first conviction was sixty years prior for stealing silk and 

 
 
37 ibid 4-5. 
38 ibid 13. 
39 ibid 96. 
40 ibid 3. 
41 ibid13. 
42 ibid 88. 
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it is ascertainable that the theft of such luxurious items were common amongst 
women who worked around clothing and fabrics. Other laundresses, such as 
West, Smith and Morris (previously mentioned) also support this; with low 
income and an undervalued identity, stealing style was an opposition to 
pervasive subordination. 

Shoplifting was not only a means of financial support, but a result of many 
working class women understanding, and appreciating, dress due to their work 
experience - not overlooking that clothing was the mark of economic 
independence during the interwar years.46 This meant that being unable to 
afford high quality clothing in department stores led to multiple cases of 
shoplifting for those constructing a new sense of self.  

Another example is that of Shena Suck and Rose Greenbaum47 being 
convicted of stealing two sealskin capes from a Regent Street furrier in 1897. 
Adorned in furs and diamonds, they managed to convince the furrier that 
Greenbaum was Suck’s employee48 and that they were dressmakers. This was 
more than a masquerade - many women displaced from the dressmaking 
industry used their prior knowledge and training to manipulate shopkeepers.49 
They placed an order of sealskin capes, and left without paying. When arrested 
within their home, it was noted that they kept many stolen items in boxes, such 
as silks, furs and jewellery. It was evident from this setting that they were 
engaged in hoisting and the illicit market of selling stolen goods.  

Suck and Greenbaum had also been part of a criminal gang.50 Like the 
Forty Thieves, this case shows how women consolidated into professional 
groups. Additionally, the taking on of a younger quasi apprentice by an older 
criminal was not uncommon and demonstrates the susceptibility of younger 
working class girls who had been supplanted by a dwindling trade and were 
looking for a route to channel their desire to work and gain independence.  
 Meier also highlights how women in ‘new’ professions (such as secretaries) 
were less likely to shoplift due to regularity of wages and job security. 
Nevertheless, being a ‘modern woman’ meant obtaining clothing to symbolise 
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and display modernity and self determination - this went beyond the regularity 
of wages.  
 Reekie51 supports this by claiming that female liberation was 
interconnected with the sexualisation of the new working woman’s wardrobe; 
the economic livelihoods of women depended on their ability to be attractive52 
and stylish. Therefore, social mobility for most women to new economic sectors 
during this period of progress was demeaning and devaluing to women still 
fixed in older forms of work. A Board of Trade inquiry in 1899 drew attention 
to the fact that ‘…the distinctive dress [domestic servants] are required to wear 
marks them out as a class apart’.53 Regaining a sense of pride was inextricable to 
dress; this was felt predominantly by those displaced from the clothing industry 
and domestic servants experiencing depersonalisation in uniform and activity. 
By not having a job in the ‘new’ forms of work, those stuck in the ‘old’ were 
particularly subjugated.  
 The turn to thievery meant dressing the part, and using thieving as a 
performance and craft of its own.54 The teamwork would have subdued the loss 
of pride and identity emanating both from the depletion of legitimate crafts, and 
the desire for self-creation. Shoplifting was a circuitous method of 
independence; new womanhood was encapsulated in new industries, away from 
the demeaning labour of domestic service and the clothing industry. Thus, 
economic freedom and social liberation that ‘new’ work represented could be 
obtained from fashion. 

 
The Hoisters of the Forty Thieves 
 
The working class thieves were not of this ‘new’ industry of work. Amateur 
shoplifters could fall into the hands of professional organisations, and Meier 
emphasises that many younger criminals looked up to the leaders of the Forty 
Thieves who ‘looked like film stars’;55 they were taken to expensive venues and 
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offered a lifestyle that broke away from everyday reality.56 The idea of ‘new 
womanhood’ coincided with the decline of industries that younger women 
would have entered into and facilitated this glamorous and exciting form self 
discovery and realisation. 
 Thievery became a way of life for many working class women, and for the 
higher ranking members of the Forty Thieves it was a way to earn respect in a 
male dominated underclass as criminals in their own right. It has been suggested 
by many that the Forty Thieves were merely the branch of ‘trophy wives’ for the 
main ‘Elephant and Castle’ gang, however this is a facile generalisation. The 
most notable figure of the Forty Thieves was Maggie Black. She was born in a 
working class area of Southwark in 188657 as the daughter of criminals, and was 
brought up surrounded by aggression and hardship.   
 Maggie Black’s persona was domineering, and her diamond covered 
knuckles not only represented the pursuit of glamour, but earned her the 
nickname ‘Alice Diamond’ for her hefty punch.58 A powerful woman, both in 
stature and demeanour, she became the leader (‘Queen’) by the age of twenty, 
and was even too intimidating for her male counterparts - her husband left her 
at the age of twenty-five when he learnt of her criminal underworld status.59 
 It would be an insult to the calculating expertise of the Forty Thieves to 
claim they were mere victims of advertising and desire, and the 
underrepresentation of female crime during this period does not show their true 
professionalism. Alice Diamond would personally select many women in order 
to train them and expand the Forty Thieves; not only did she pick those who 
were tactful and skilled, but those who did not look like criminals in order to 
take advantage of the fact that a ‘lady’ was rarely disturbed in the department 
store. This reinforces the classist application of social norms towards women.  
 Although many working class amateur thieves willingly accepted what the 
Forty Thieves had to offer, some were not able to escape the ‘forceful 
persuasion’ of Diamond and her associates. Diamond controlled the entire 
organisation, and she was aggressive in dealing with ‘outsiders’ who worked the 
same areas as her gang and demanded a share of any profits. This weakens the 
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authority of gendered stereotypes - Alice Diamond was powerful and violent, 
just as any male criminal would have been perceived as.  
 Indeed, the Forty Thieves were some of the most notorious criminals in 
the underworld and so specialist were their tactics that they were labelled the 
‘cleverest shoplifters in the world’.60 Not only did they exploit gender 
stereotypes by utilising the assumed innocence of women and the anonymity of 
the department store, but they also created diversions whereby a woman 
‘fainted’ in order to allow other members to steal when shop assistants were 
distracted. Moreover, they were pragmatic in the way they physically carried out 
the acts. One of their tactics involved wearing large underwear beneath their 
coats in order to slip items into unnoticed.61 Another tactic involved the 
swapping of large bags; multiple women would enter the store with empty bags 
and fill them until another member would discretely swap the bags,62 thus 
allowing the looting process to continue for as long as possible. Alice Diamond 
was an astute and organised commander, much to the dismay of social 
stereotypes of this period. Some commentators have even jokingly referred to 
the gang as ‘the first Avon ladies…[selling] crocked gear [instead of] 
cosmetics.’63 
 Shoplifting as a principally female offence64 reevaluates the world of male 
dominated crime, and shows female criminals as acting of their own volition. 
They were able to manipulate prejudices against women and the gendered 
environment of high end department stores to their advantage. Acting within a 
social system that was shaped to subjugate a certain class of women also allowed 
them to fall to the whims of expert criminals such as the leading women of the 
Forty Thieves. Working class women capitalised on shared identities, and re-
sculpted displaced identities based on the glamour and camaraderie of 
shoplifting in the social climate of new womanhood to build a network of 
lucrative hoisting. 
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III. THE AFFLUENT SHOPLIFTER AND KLEPTOMANIA 

 
The kleptomania defence evolved alongside consumer culture65 and facilitated 
the explanation of the middle and upper class (‘higher class’) female shoplifter. 
As a higher class woman had many more gendered norms (eg compliance) 
incumbent upon her, the stricter, idealised femininity was more imposing than 
that of ‘rougher’ working class femininity. It therefore made more sense to 
view the affluent woman shoplifter as a helpless kleptomaniac, rather than a 
rational agent who showed flagrant disregard for the social framework of class, 
hierarchy and patriarchy.  
 

The Nineteenth Century Defence 
 

The beginnings of kleptomania were not infused with bias,66 instead this was 
facilitated by the rise of the medical profession67 within the courtroom. It was 
emphasised that a symptom involved those of ‘easy circumstances’68 stealing 
items without economic necessity. It was also not an ailment to be applied to 
one gender yet doctors reinforced the common assumption that women were 
intrinsically unstable and ruled by the nervous system.  
 Physicians69 channelled kleptomania towards bias and chastised judges for 
their early failure to recognise kleptomania as an irresistible impulse, even 
among rational women - rationality somehow being independent to a woman’s 
subjugation to her physiology. A prominent medical journal70 also criticised a 
jury’s application of the supposedly ‘known fallacy’ that one had to show 
irrationality in order to be a kleptomaniac. It was stated that a ‘presence of 
method [in stealing] is [not] fatal to the theory of madness…’; even if an act 
looked methodical the defendant was faultless. The defence applied to the 
wealthy female, but she had to do little more than commit the offence in order 
to be afforded its shelter. 
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 Class and gender were inextricable, defining characteristics of kleptomania. 
Yet, wealthier women deepened female subordination - higher class women 
were first and foremost offered medical solace in legal proceedings by virtue of 
their economic status, but as women were more likely to benefit as shoplifters. 
Kleptomania thereby became gendered and played into cultural stereotypes. 
 There was also a desire to protect respectable women against the depravity 
of consumer culture. ‘Need’ had been redefined so that even well off women 
emulated fashionable culture.71 However as her economic dependence still de 
facto rested upon her husband or father, she resorted to shoplifting as a method 
of budgetary management.72 This provided ‘kleptomania’ the opportunity to 
develop and remedy a moral panic, ie that a lady may be capable of cognisant 
defiance against subordination. 
 Abelson also suggests that the kleptomania defence was permitted more 
often as the higher class shoplifter was viewed as having ‘suffered enough’73 
embarrassment by being caught. She was portrayed as falling foul74 to the 
temptation of displays deliberately constructed by shopkeepers who were 
advised to remain vigilant75 and not lead her astray. Thus department stores 
were very reluctant to sever ties with well connected women - it was less hassle 
to simply present the crime as their own responsibility.76 
 These women benefitted from the beginnings of female emancipation in 
exploring new feminised spaces in the department store, yet they were heedless 
to the consequences of theft. If caught, the ignominy was met with fainting or 
hysterical screams77 - this gave the impression that she was incompetent and 
incapable of being an intentional thief. There is little wonder why professionals 
conjured up a defence based on mental incapacity when this is how some 
women willingly portrayed themselves. Some were even so indignant at being 
caught that they sued the department store for slander,78 for it was better to 
deflect responsibility for a damaging accusation than to sheepishly admit guilt. 
This explains why department stores did not implement universal policies or 
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consistent punishments,79 and the scarce information on these women 
highlights their considerable protection in cases of shoplifting, even if taken to 
trial. 
 Some medical (and legal) commentators refused to ‘admit [kleptomania] 
into nosology to meet the exigencies of fashionable life’80 and this gives weight 
to the argument being propounded - kleptomania was merely excusatory in 
advancing the idea of an inherent female weakness susceptible to desires 
instilled by advertising, thereby ignoring the nuances of social inequality. These 
views are laudable, but were ultimately minimal and, consequently, futile. 
 
Ella Castle 
 
The case of Ella Castle embodies many of the raised points hitherto. Mrs Castle 
was the wife of a socially prominent and wealthy businessman from the United 
States - on a trip to London in 1896, both were arrested and charged with 
shoplifting. This was a rare case of a wealthy shoplifter reaching trial, but it does 
emphasise the minimal activity on the part of stores to take action against 
wealthy shoplifters - this has been noted in similar cases whereby the 
department store has asserted that the only reason an influential woman was 
brought to court was because there was no doubt that she intended to commit 
an offence.81 
 Ella Castle’s story was widely reported and on the day of the trial the 
courtroom was crowded82 - many of the spectators were sympathetic ladies and 
officials from the US Embassy. It is evident from this that Mrs Castle was the 
focus of public attention even though her husband had also been arrested. 
Nevertheless, the prosecution strategically attributed sole responsibility of the 
offence to her. This seems to have been partly prompted by exceptional83 US 
Embassy pressure (showing the striking level of influence involved in such 
cases), but also facilitated by medical experts and social expectations; gentlemen 
just ‘didn’t act this way’,84 which supported the channelling of the kleptomania 
defence via gendered routes. Mr Castle’s innocence was easily rationalised due to 
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his good reputation.85 Mrs Castle was not assumed as ‘innocent’, but ‘sick’ and 
worthy of sympathy. 
 This case also drew to light the virtue of class during the trial. The defence 
counsel encouraged Mrs Castle to put forward a guilty plea rather than insanity. 
Insanity would have led to institutionalisation, whereas pleading guilty would 
almost likely have led to acquittal,86 conveniently freeing her to return to the 
USA much sooner.  
 Her lawyer also placed particular emphasis on her physical and mental 
condition - one report even recalls her being attended by two nurses and helped 
to her seat by her husband.87 She was portrayed as the weak and pitiful woman, 
her husband: the resolute ‘self reliant’ man. 88 Many medical experts were called 
to testify that Mrs Castle was of unstable mind and not responsible for her 
actions; after all, she was not in want of money, therefore insanity must have 
caused the acts.  
 This narrative epitomises the disassociation of rationality from women. To 
make them ‘irresponsible’ was conducive to silencing them. Mrs Castle’s voice 
was not heard, although it appears that she would not have chosen to be 
anyway. Hiding behind her handkerchief,89 she embodied the juxtaposition of 
kleptomania in the courtroom; in this situation she was satisfied to be powerless 
as just a woman, but in a strong position as a wealthy one. 
 To view Ella Castle’s actions as solely criminal would have been 
unthinkable at the time due to the social repercussions she would have faced. 
She had so much to lose, that the only explanation was insanity. Her reaction 
was resemblant of a period drama - when the guilty verdict was passed down her 
screams and violent struggles of ‘My god, what does it mean?’90 echoed the 
courtroom. A good deal of the ladies in the gallery exhibited a strong emotional 
outburst, and many wept for the ‘unfortunate’ prisoner. This frenzy was 
unwarranted. With measures for reprieve already taken by the American 
Embassy, she was (as expected) released relatively quickly.91 
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 This case casts into doubt the attempt of the law to administer justice 
more fairly.92 Ella Castle may have been convicted as a shoplifter, but to claim 
justice had been done would be a facile assertion. Even disregarding the 
audacious exoneration by virtue of her husband’s connections, looking at the 
delivery of the judgement is telling of the affiliations of societal institutions. ‘The 
court … had great difficulty in dealing with an exceedingly painful case, upon 
which sympathy so powerful [had] been brought to bear [that it] almost … 
interfere[d] with justice.’93 Ella Castle was convicted, however reluctantly. In the 
end, she (and others like her) benefitted from impunity.  
 
Twentieth Century ‘Kleptomania’ 
 
The trial of Ella Castle marked a stark transformation in the way the criminal 
law was administered towards the kleptomaniac.94 The defence of kleptomania 
had evolved into one that made rationality so malleable that it could also be 
accepted as a symptom of malady. Kleptomania melded into the general notion 
of ‘insanity’, yet it became easier to be afforded its protection; public opinion 
encapsulated within the jury favoured the accordance of legal judgement with 
scientific conclusions95 (at this time propounding the ‘feeble minded 
kleptomaniac’ more readily than before).  
 Kleptomania was not just gendered - it was also classist. In a letter to the 
editor of The Times a doctor noted the inequality of sentencing between Ella 
Castle’s case and other similar crimes. He courteously put forward assertions 
advanced by other critics as to why this may have been the reason, but 
ultimately offered a sardonic and insightful claim that he ‘[spent his life studying] 
diseases and disorders of the mind, but [had] never met with, nor heard of, any 
form of insanity which only appear[ed] in a particular social grade of the 
population.’96 
 The assessment of the discrepancy between the application of kleptomania 
and low social class or gender is commendable, but even after Ella Castle’s case 
 
 
92 As many women (prior to the 1880s) sought to rely on irresistible impulses to escape 
liability, the higher class woman was no longer assured acquittal by claiming 
‘kleptomania’, instead having to rely on the generalised defence of ‘insanity’. See Abelson 
(n 6) 129. 
93 ibid. 
94 ‘Kleptomania’ 102 Law Times (London, 14 November 1896) 28. 
95 ibid. 
96 ‘Kleptomania’ The Times (23 December 1896) 9. 

Ina Selimić 

 
 

there was still disparity between the treatment of higher and working class 
women in shoplifting cases. The 1922 case of Emily Caldecott97 supports this. 
As a middle aged married women, Caldecott’s ‘well dressed’ demeanour and 
South Kensington residence was telling of her background; she was remanded 
on doctor’s bail after stealing silk, claiming that her ‘nerves were unstrung’. Yet 
three other women (with previous convictions—most likely working class 
offenders) were sentenced to imprisonment with hard labour; this stark contrast 
in administration of justice strengthened the selective implementation of 
kleptomania towards the higher class woman. To delineate between simple thief 
and mania, repeat offenders were not afforded the defence. Although, the clear 
irony here is that the higher class shoplifter may have stolen just as often as the 
repeat working class offender but would have been less likely to have been 
previously prosecuted. This gives weight to the deliberation that special legal 
treatment was still being afforded to these women as the risk of ruining 
reputation outweighed the immorality of the acts.  
 The wealthier women who stole were not victims of consumer culture or 
malady. Neither were they exercising the radical beginnings of ‘new 
womanhood’. Instead they stole to preserve their elevated status and perpetuate 
a society that exerted enormous pressure vis-à-vis class and social position. It 
was expected of women to succumb to temptation, and this gave authority to 
the kleptomania defence. The facetious tone applied to the analysis relating to 
class was mimicked by other social commentators98 who used the application of 
kleptomania to the higher class woman in order to mock the helpless and 
irresponsible nature of women as a whole. Kleptomania was thus recognised as 
a farcical ailment, yet the responses it drew out reinforced commonly held 
assumptions about women - their feebleminded nature and lack of self control 
was taken as evidence of women’s weaker mental states.99 
 Despite the obvious benefit gained by higher class women who hid behind 
kleptomania, the lack of female involvement in legal proceedings100 only further 
disempowered women and strengthened the position of male voices (medical 
experts) in court. Taking a back seat in the legal process further perpetuated an 
unequal culture skewed against women. By not tackling the underlying issues of 
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wealth and status that shoplifting revealed, it also perpetuated a classist justice 
system and culture.  
 The use of kleptomania may have shifted the blame from, and negated the 
culpability of, the female shopper, but a new (consumerist) emphasis on desire 
shifted the focus of kleptomania from a biological illness to that associated with 
generalised psychological factors, such as sexual desire.101 
 
 

IV. FEMALE CRIMINALITY AND (SEXUAL) DEVIANCE 
 

‘[I]n the strength to set standards resides the strength to maintain control.’102 
 
It has been ascertained that this period was encompassed by the changing social 
and economic position of women. Strict divisions of labour and gender were 
easing but this was viewed as threatening to social order. Women’s newfound 
liberation was viewed as the root cause of criminality. Therefore ‘deviance’ was a 
strategy to suppress the newly asserted female autonomy; here, reacting against 
ideal femininity meant choosing a life of crime. But female criminality is a more 
complex social phenomenon.103 Any definitions relating to ‘deviance’ and 
‘female criminality’ were thereby influenced by the changing economic and 
political position of women.104 
 Therefore, it is likely that the ‘epidemic’ of shoplifting was presented in 
response to female freedom - shoplifting occurred before the department store, 
but claiming that emancipatory movements led to an increase in crime justified 
the denial of women’s liberation and instead perpetuated their inferior status.105 
Consumer culture did not break down social order, and it is not difficult to 
understand why many women reacted against harsh conventions to develop a 
sense of self. 

Female criminality focused on ‘double deviance’ - women violated legal 
and social norms when committing crime and were worthy of ostracism as well 
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as legal condemnation.106 In order to suppress the female’s frightful potential, a 
strict ideal was imposed within cultural frameworks and any deviation from 
mindless conformity or sexual apathy107 was indicative of a disordered mind and 
could be interpreted as pathological vis-à-vis the artificiality of ideal 
womanhood. 
 The woman who exerted masculine behaviour (ie deviance) was viewed as 
abnormal. During the late Victorian period Lombroso and Ferrero advanced an 
idea based on degenerative evolution and being ‘born criminal’. It was later put 
forward by psychologists (such as de Clérambault) that material and emotional 
renewal of the female body occurred in cycles and thievery occurred during 
these intervals; theft and consumption were seen as acts of renewal108 caused by 
psychological disturbances relating to hormonal imbalance.  
 Ultimately, it will be asserted that ‘arrested development’109 of female 
criminology was representative of the lack of interest in female crime - it, like 
the perpetrators, was viewed as insignificant and unnecessary to analyse 
critically. It went unchallenged that women were inherently imbalanced, weak 
and backwards, leading to an oversimplified analysis of female criminality, class 
and deviance during the rise of the twentieth century department store. 
 
Female Biology – Lombroso’s ‘Atavistic Criminal’ 

 
The premise of female oriented criminology was embedded in the belief that 
women were incapable of similar acts of aggression110 as men. The study of the 
female criminal was an attempt to confirm the obstinate claim that she was 
unlike a woman at all. Criminologists such as Lombroso and Ferrero111 
elaborated on the conception that female criminality was biologically determined 
and measured and compared signs of evolutionary degeneration in female 
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offenders. If a woman’s body was shaped similarly to that of a man this would 
explain her criminalistic tendencies; she was more male than female. 
 Evidently, their theory of the ‘atavistic criminal’ was inherently skewed 
against women. Whilst it was (unsurprisingly) difficult to confirm that women 
criminals were physically similar to men, this was conveniently explained in the 
terms that it would be difficult to discern atavism in the criminal woman as she 
was not as evolved as a man,112 making any signs of atavism less pronounced. 
Unfortunately, these assertions were not mere japes. To simply hypothesise that 
underdeveloped biology in a criminal woman would implicate her as completely 
depraved supports the view that women were viewed disparagingly. Women 
were portrayed as animalistic and backwards for merely exercising retaliation 
against patriarchal standards.  
 It is not difficult to consider the dubiousness of such theories, especially 
when the criminal woman was portrayed as ugly and sexless.113 This depravity 
was supposedly intrinsic, however the criminal woman was most likely living in 
a squalid environment - this would have accounted for physical deformities,114 
and it would have explained the cultural framework that pushed her towards 
criminality.  
 These studies also exacerbate class issues as Lombroso and Ferrero 
distinguished between the working and middle class criminal. The ‘born 
criminal’ was part of the criminal underclass. Whereas the higher class woman 
criminal was not viewed as like the degenerate criminal at all. Instead, she was 
explained as an ‘occasional criminal’,115 with adequate moral equipment and the 
capability of ‘possess[ing] sufficient chastity and maternal love’.116 The 
difference between the working and middle class thief was that where the 
working class woman was innately rotten, the middle class woman was ‘weak 
willed’.117 Both analyses are equally condescending and draw attention to 
gendered criminology, but the differentiation in theory based on class 
emphasises the class prejudice in female criminality. Nonetheless it does support 
the prior account given: the higher class shoplifter was relegated to a helpless 
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and compliant kleptomaniac, rather than a rational thief who flouted gender and 
class norms. 
 These pejorative theories mostly went unchallenged. Notwithstanding this, 
Kellor118 replicated Lombroso and Ferrero’s study, applying the anthropometric 
measures and introduced psychological tests to her participants. She was unable 
to confirm any of the findings put forward in ‘The Female Offender’ and 
criticised the view that female criminality was innately determined. It is evident 
that many psychologists and criminologists of this era ignored the striking social 
and environmental imbalances which influenced many criminals.  
 It is evident that such criminology, and norms relating to ‘femininity’, 
merely acted to consign agency to the stigmatised marker of ‘deviance’. 
 
Female Psychology – A Hormonal Imbalance 
 
Towards the end of the Victorian era, psychologists suggested that women who 
committed crimes were manifesting suppressed sexual desires. Many factors 
could lead to this deviance; girls’ social cohesion meant that they were expected 
to conform to societal standards more readily than boys, therefore the girl as a 
delinquent was viewed as far more psychologically troubled than the boy 
delinquent.119 Cox120 has analysed research on psychoanalytical explanations of 
female delinquency. She draws attention to the viewpoint that female 
delinquency was seen as the result of an awkward transition from childhood to 
adulthood (and many psychologists focused on the earlier bodily and 
physiological development of girls). 
 Whilst women would have had to repress any new found desires due to 
strict societal standards, it is far fetched to accept the notion that this repression 
would manifest in theft or sexual deviance.  
 Psychiatrists such as de Clérambault studied the most extreme version of 
this theory in women who shoplifted silk as an expression of fetishism.121 The 
act of stealing silk was linked to a hormonal imbalance causing mental 
incapacity, and theft to sexual gratification. By making physical the immaterial 

 
 
118 F Kellor, Experimental Sociology. Descriptive and Analytical: Delinquents (The Macmillan 
Company 1901). 
119 J Cowie et al., Delinquency in Girls (Heinemann Educational 1968) 227. 
120 Cox (n 64) 135. 
121 Coulson (n 108) 28. 
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quality of the fetish, the subject rejected the physical reality of being a women.122 
The aforementioned case of Ella Castle also furthers hormone related 
psychology - her defence rested on the general notion of feminised ‘hysteria’ 
with a specific womb related disease manifesting as kleptomania. Femininity was 
thereby conflated with sickness.123 Regardless, it is better to reject this 
prejudiced psychology and instead view theft in terms of its symbolism;124 silk, 
and other items of clothing, provided women with what they desired in terms of 
identity and pleasure in a reaction against a rigid social structure. 
 The problem with psychoanalysis is also clear; it is too far fetched and 
presents a skewed analysis of the female as a delinquent. Cowie et al.125 
epitomises this point, claiming that female delinquents had a predisposition 
causing unattractiveness. Ostracism would cause a girl to ‘act out’ for attention. 
Furthermore the difficulty in finding a partner for the physically undesirable 
women could cause sexual repression or promiscuity, perpetuating delinquency. 
Even during the movement of female advancement, many outlets reflected this 
backwards ideology—one issue of ‘The Queen’ presented a cosmetics advert 
denigrating the ‘plain’ girl, claiming that her life would be spent in ‘bitterness 
and tribulations’.126 
 Moreover, it was argued that the pretty girl was manipulative and 
wanting.127 In light of the polarised standards being presented to women in 
terms of how they should behave, look, think, feel etc. women such as the Forty 
Thieves deliberately played into this stereotype. One story depicts the expansion 
of the gang - Diamond would find pretty women and allow them into the team 
in order for them to then lure respectable men into disreputable situations, 
demanding payment in exchange for not ruining his character.128 This story is 
substantial for two reasons: firstly it shows that the pretty girl was not an 
intrinsic criminal, rather sharp minded females capitalised on these stereotypes. 
Secondly, it highlights how female criminality did not manifest into neatly 
defined offences. Not only were these ‘deviant’ women involved in shoplifting, 
but they engaged in blackmail.  

 
 
122 ibid 36. 
123 Abelson (n 6) 140. 
124 ibid 40. 
125 ibid. 
126 ‘Elizabeth Arden’ The Queen (7 June 1923). 
127 Cox (n 64) 146. 
128 McDonald (n 8) 226. 
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 The new psychological explanations of female criminality, alongside the 
attempt to rationalise the theory of ‘hormonal imbalance’ were equally as 
ludicrous as theories of biologically determined criminality. It is best to see 
‘deviant’ behaviour as merely a social construct that was not biologically or 
psychologically129 determined and could not have been assigned to any social 
group; it was deliberately attached to women in an attempt to hinder social 
advancement. 
 
Prostitution and Class – Female Deviance Beyond Shoplifting 
 
A fear of female delinquency was inextricable with female sexual deviance, and 
female sexuality was presented as a social danger.130 The fear was not so much 
that all women would be led astray, rather socially reputable women may be led 
astray by the ‘inherently’ sexually deviant women found amongst the 
‘underclass’. Researchers such as Lombroso131 did not differentiate between 
crime and sexual deviance in working class women, instead claiming that 
prostitution was a natural and expected outcome of the degenerate female. It 
seems this fear was shared by many in relation to the rise of the department 
store, and Rappaport132 has highlighted how this was seen to coincide with the 
worry that it would lead to the moral decline of ladies.  
 When proprietors attempted to challenge the pervasive images of a public 
sphere filled with disorderly women by serving light refreshments to cater to the 
needs of the shopper, public debate became centred on the appropriateness of 
female activity outside of the private sphere.133 The fear of the ‘shopper turned 
prostitute’134 in London’s West End represented the cultural stigma attached to 
the sexually deviant woman and the socially accepted norm that middle class 
women were easily influenced, whereas the lower class women was inherently 
deviant. Fear of a woman being like a prostitute was not an anxiety that was felt 
vis-à-vis the working class woman; a woman with loose morals was more 

 
 
129 Smart (n 109) 34. 
130 S Kowalsky, ‘Who’s Responsible for Female Crime? Gender, Deviance, and the 
Development of Soviet Social Norms in Revolutionary Russia’ (2003) 62 The Russian 
Review 366. 
131 Lombroso and Ferrero (n 111). 
132 Rappaport (n 12) 31. 
133 ibid. 
134 ibid 32. 
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acceptable when she was not socially reputable,135 but for a ‘lady’ to defy rigid 
norms incumbent upon her regarding sexual behaviour was undesirable. 
Therefore, this was a class infused element of prostitution and female sexuality. 
 Ultimately, it was not a well founded fear that women would be led astray. 
It was instead a fear that women would become autonomous beings, capable of 
rationality and agency. It is hardly surprising this extensively repressed female 
behaviour manifested itself as a desire to construct identity via consumer 
culture. 
 In order to hone in the point that women were rational agents and were 
not slaves to consumer culture or their physiology, one final example of the 
Forty Thieves will be put forward. 
 On the evening of December 21 in 1925 in a pub in Lambeth, many 
members of the Forty Thieves were present during a fight between Alice 
Diamond and another gang member. Both male and female members were 
present, but Alice Diamond ultimately led a mob towards the home of the other 
party to the fight. The door of the other woman’s home was kicked in (on 
Diamond’s orders) and her father was attacked so badly that he received twenty 
stitches. Many of the mob members that committed the acts of violence were 
male, however Diamond was the one coordinating the affair.136 Later, many of the 
higher ranking members of the Forty Thieves (including Diamond) were 
charged with riotous assembly with intent to do grievous bodily harm.137 
Evidently, these women were hardened criminals and were not representative of 
all female criminals, but it does highlight that female criminality and ‘deviance’ 
were not solely linked to sexuality or desire, and did not manifest wholly in 
shoplifting or prostitution. 
 If the ‘born’ working class criminal (who was viewed as more likely to be 
sexually deviant) committed offences beyond those expected of her, then it is 
glaringly obvious that the theory of femininity and deviance was unfounded. 
Other women would also have been capable of offences beyond what was 
expected of them but stronger ideals imposed upon them due to their social 
position were severely more restrictive. Women were able to be criminals in the 
same way their male counterparts were, and the only desire present was to be 
one’s own person. 
 
 
135 Smart (n 109). 
136 ‘London Gangs: The Arrest’ <http://www.crimeandinvestigation.co.uk/crime-
files/london-gangs/arrest> accessed 13 March 2015. 
137 ‘Riot in a Lambeth Street’ The Times (19 March 1926) 16. 
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CONCLUSION 

 
The end of the nineteenth and beginning of the twentieth century was embodied 
by the rise of consumer culture and the foundations of female emancipation for 
an era of new womanhood. Evidently, the prejudices against women were still in 
place and to reconcile changing cultures with entrenched social norms led to a 
tension in analysing the female criminal. Consumer culture was menacing to a 
rigid social system and threatened to give women a sense of freedom and desire 
to obtain economic independence from the family, however this freedom was 
also viewed as likely to create a decadent class of ladies. Consumer culture did 
indeed redefine the notion of need and provided working class women with the 
opportunity to construct a new identity modelled on the economically 
comfortable woman. Likewise, the department store was a solace for the middle 
class woman who exercised escapism within its aisles. However, her sheltered 
social position helped maintain and turn gendered stereotypes into an 
exacerbated class issue alongside the rise of the kleptomania defence.  
 Radical acts of shoplifting against gender and class restrictions became 
diluted by the middle class woman’s utilisation of the expectation placed upon 
women to be feebleminded and susceptible to desire. Unlike these women, 
working class career criminals such as the Forty Thieves were able to manipulate 
these absurd standards in order to exploit a culture of consumerism to their 
advantage. 
 Additionally, the criminology of this era was clearly very skewed against 
women and was still representative of the ‘feminisation of madness’138 in the 
nineteenth century. It was useful for psychology to be used to explain the 
deviance of women who were audacious enough to be guilty of the ‘double 
deviance’ of flouting gender and social, as well as legal, norms. Gendered 
prejudice presented women as more likely to steal clothes, cosmetics and 
jewellery,139 and whilst this may have been the primary focus of the criminal 
woman’s sights, it ignored the wider social structures in place that channelled 
women towards these forms of crime, instead settling on relegating women’s 
actions and making the woman a slave to her biology.  

 
 
138 Whitlock (n 5) 425. 
139 J Bowlby, Forty Four Juvenile Thieves: Their Characters and Home Life (Baillière, Tindall and 
Cox 1946) 8-11. 
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 Stories from the era show that female criminals were also capable of 
committing offences just as serious as their male counterparts. This cannot be 
reconciled with the view that a woman would manifest her sexual deviance in 
neatly defined forms such as shoplifting in itself, and it instead shows that 
female offenders were capable of acting of their own volition to exercise their 
agency. These theories were merely designed to distract from the capability of 
female autonomy and class issues created by an unequal social structure. 
Focusing on psychology and physiology detracts from an inherently prejudiced 
system and worked to disguise social issues that led many women to shoplifting 
in the first place. Criminology of this era was an attempt to explain how women 
were not truly ‘responsible’ when committing crime, or indeed, capable of 
responsibility whatsoever.  
 The ‘epidemic’ of female shoplifting was caused by an unequal social 
structure, and was conveniently explained away by prejudiced theories in an 
attempt to preserve and justify the imbalanced framework of society. Women 
were capable of being rational agents, and career criminals such as the Forty 
Thieves were radical in their actions, not merely for their audacity to commit 
such elaborate and extensive crimes, but in their reaction against a 
disadvantageous system. 
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INTRODUCTION 
 

Economic austerity measures have had a huge impact on the provision of 
welfare for the most vulnerable members of society. Given the cuts to welfare 
benefits, vital services and increasing threats to livelihoods, there is a growing 
body of precedents that challenges the status quo. However, most of these cases 
have been met by total judicial reticence. The central reason for this relates to 
the constitutional division of labour, which is often underpinned by deference-
based arguments that point to the institutional differences between the courts 
and elected branches of government. Understanding the role these factors play 
in the courts’ reasoning, especially in terms of how they affect the outcome in 
cases will be critically examined in Section I. In Section II, I will address 
whether there is a good case for greater judicial engagement in the adjudication 
and enforcement of social rights under the current integrated approach, by 
which courts read socio-economic interests into civil and political rights. By 
answering in the affirmative, I will argue that deference-based arguments as well 
as the oversimplified dichotomy between civil/political vis-à-vis social rights is 
unsustainable. I will argue that there is a good case for judicial engagement in 
the adjudication of social rights. As such, I opt for a more limited claim, namely, 
that an incremental activist approach which centers around the importance of 
dialogue may work. Lastly, I examine the unique constitutional structure of the 
UK, particularly sections 3 and 4 of the Human Rights Act 1998, and the way in 
which dialogue fostered between the judicial and legislative branches may open 
room for a more engaging approach to social rights adjudication. 

 
 
 
* BA (Cantab), LLM (LSE). I would like to acknowledge the efforts of my supervisor, 
Professor Conor Gearty, in guiding me through this project and my parents, Zarina and 
Nasim, for their unconditional love and support. 

Husnain Nasim 

 

I. AUSTERITY IN BRITAIN: EFFECTS AND THE JUDICIAL 
APPROACH 

 
Social Rights Under Threat  
 
The onset of the 2007 to 2008 global financial and economic crises had a major 
impact on the enjoyment of social rights in the United Kingdom. The focus in 
this Section is to analyse the damage that has been done by responses to the 
crises, with a critical emphasis on austerity measures that involve the reduction 
of public expenditure on vital services, cash benefits or benefits-in-kind (e.g. 
school facilities, local library funding, and care homes). We will also look at the 
role human rights law has played in what has been called ‘judicial protection for 
the worst of the attacks on the poor made by the Coalition government’.1  

First, what is meant when we talk about “social rights”? For the purposes 
of this essay, reference to social rights includes rights to housing, health, 
education, and social security, that is, the key human rights and social minimum 
needed for subsistence or well-being, social participation as well as the proper 
exercise of autonomy. The arrival of the welfare state after WWII gave rise to 
the recognition of state responsibility for securing our social rights. At the same 
time, the growth of the welfare state and the range of benefits that it offers have 
often attracted criticism, including claims that people are “sponging off” the 
government and abusing the system. Whilst there is a general consensus on the 
need to cut down on abuse of the welfare system, sweeping generalisations have 
the tendency to underplay the difficult and often desperate circumstances of 
benefit recipients, often some of the most vulnerable members of society (e.g. 
abused women, the disabled, children and the elderly). Beyond the rhetoric, a 
more microscopic look at the predicament of welfare recipients reveals the vital 
role welfare plays in ensuring the survival of livelihoods, integrating citizens into 
society and respecting their dignity. 

According to a briefing by the Centre for Welfare Reform, people living in 
poverty, one in five of the population, will bear 39% of all cuts, including cuts to 
benefits and funding to local government which includes social care and 

 
 
1 C Gearty, ‘Human Rights in a Neo-liberal World’ (The Stephen Livingstone Tenth 
Anniversary Lecture, Queen’s University Belfast, 27 November 2014). 
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community services.2 Vulnerable groups like the disabled, who make up one in 
thirteen of the population will bear 20% of the burden, making them nine times 
more likely than the average person to have been affected.3 According to 
Oxfam, the UK’s five richest families have amassed a total wealth of £28.2 
billion, more wealth than the whole bottom 20 per cent (12.6 million) of the 
population.4 According to a report by the Institute for Social and Economic 
Research, the past coalition’s policies on welfare and taxation exacerbated the 
wealth divide.5  It is no wonder that Policy Exchange has found that over a 
million households cannot afford to heat their homes sufficiently despite having 
a household member in work.6  The growing pattern of inequality and 
concentration of wealth in the hands of the few is also demonstrated by the 
Centre for Economic and Business Research, which found that in excess of half 
of Britain’s wealth is controlled by the richest 10 per cent and that the poorest 
20 per cent will have to spend £1,910 more than they earn whilst the wealthiest 
richest 20 per cent of the population will on average put £18,780 into their 
savings.7 What is particularly worrying is the disproportionate impact and 
burden this will have on already vulnerable groups. It is thus unsurprising to see 
greater willingness to challenge government measures in the courts. But on what 
basis have these challenges emerged and how have the courts reacted? 

 
 
 
2 M O’Hara, ‘Tory austerity will eat up the welfare state’ Guardian (13 April 2015) 
<http://www.theguardian.com/commentisfree/2015/apr/13/tory-austerity-welfare-
state-conservative> accessed 5 March 2016. 
3 ibid. 
4 L Elliott, ‘Britain’s five richest families worth more than poorest 20 per cent’ Guardian 
(17 March 2014) <http://www.theguardian.com/business/2014/mar/17/oxfam-report-
scale-britain-growing-financial-inequality>  accessed 5 March 2016.  
5 P De Agostini, J Hills and H Sutherland, ‘Were we really all in it together? The 
distributional effects of the UK Coalition government’s tax-benefit policy changes’ 
(2014) Social Policy in a Cold Climate Working Paper 10 
<http://www.trustforlondon.org.uk/wp-content/uploads/2014/12/Where-we-really-all-
in-it-together.pdf> accessed 5 March 2016. 
6 R Howard, ‘Warmer Homes, Improving fuel poverty and energy effiency policy in the 
UK’ (Policy Exchange 2015) <http://www.policyexchange.org.uk/publications/ 
category/item/warmer-homes-improving-fuel-poverty-and-energy-efficiency-policy-in-
the-uk> accessed 5 March 2016. 
7 H Meyer, ‘UK’s richest can save £18,680 a year as poorest 40% spend more than they 
earn’ Guardian (29 May 2014) <http://www.the guardian.com/uk-
news/2014/may/29/richest-uk-save-poorest-spend-crisis-post-office-data> accessed 5 
March 2016. 
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Judicial Engagement but in Extremis 
 
Despite the courts’ unwillingness to read or expand rights to welfare benefits 
under the Human Rights Act 1998, which incorproates into domestic law the 
rights and freedoms guaranteed under the European Convention of Human 
Rights (ECHR), there is some evidence of the courts using the traditional list of 
civil and political rights to protect some of the most vulnerable members of 
society. In what has been come to be described as the ‘integrated approach,’8 
courts have been willing to read social interests and rights into the civil and 
political rights listed in the ECHR. Although mention of social rights is not 
explicitly found in many of the judgments, it is fair to state that the courts are 
using the current regime to protect what are known as vital social rights to social 
security and an adequate standard of living. This is important because there is 
no such wholesale recognition of social rights within the common law or 
ECHR.  

In the case of Limbuela,9 all three asylum claimants were barred from 
receiving state support by operation of s 55(1) of the Nationality, Immigration 
and Asulym Act 2002.The court acknowledged that the question of whether and 
if so in what circumstances, welfare support in the form of food, housing and 
other basic necessities should be given at the expense of the state to asylum 
seekers is an intensely political question. Nevertheless, the court found that 
while it is not the function of Article 3 to prescribe a minimum standard of 
social support, the refusal of state support combined with the denial of the right 
to work amounted to ‘treatment’. 10 Interestingly, this decision was handed 
down at a time when the then Labour government claimed to be in the grip of 
an asylum crisis; a classic polycentric situation which could easily have been used 
as a deference according factor. What is also revealing, is the approach of the 
courts, especially in opting for practical guidance rather than a precise criterion 
in defining the Article 3 threshold. Lord Bingham, whilst adhering to this 
approach, nevertheless commented on when the threshold to trigger Article 3 
may be crossed: ‘if a late applicant with no means and no alternative support, is, 
by the deliberate action of the state, denied shelter, food, or the most basic 
necessities of life.’11 The interesting question which follows is whether this 
 
 
8 C Gearty and V Mantouvalou, Debating Social Rights (Hart Publishing 2011) 114-115. 
9 R(Adam, Limbuela and Tesema) v Secretary of State for the Home Department [2005] UKHL 66. 
10 ibid para 13 per Lord Hope. 
11 ibid para 7 per Lord Bingham. 
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approach could be used as a launch pad to expand Article 3 claims to other 
scenarios, including, for example, to other vulnerable members of society, and 
how far courts would be willing to stretch the notion of the “most basic 
necessities of life”. On the face of it, it would seem his Lordship was specifically 
referring to asylum seekers and those left destitute as a result of the regime 
implemented and action taken by the state. There seems to be little wiggle room 
for what has come to be known as rights inflation, and given the absolute nature 
of Article 3 which disqualifies any proportionality balancing, there may be a 
defensible case against using this right as a basis to prescribe a minimum 
standard of social support. Lastly, this case can be characterised as what may be 
called an in extremis anomaly, an example of life threatening and serious 
circumstances triggering a strong judicial response. Indeed, when we discuss 
cases involving facts less extreme than those in Limbuela, we find that the courts 
opt for a more deferential approach.  

Notwithstanding this, there is further evidence that demonstrates the 
courts’ willingness to engage in meticulous analysis of government social policy. 
In the joined cases of Burnip, Trengove & Gorry12 the Court of Appeal ruled that 
the housing benefit rules were discriminatory against disabled people and in 
breach of Article 14 of the ECHR read with Article 1 Protocol 1. The key 
problem here were the effects of a greater shortfall between the amount of 
housing benefit received and the actual amount of rent the local authority had to 
pay each week than for an equivalent non-disabled person under the Housing 
Benefit Regulations (2006). Henderson J, in determining whether the breach was 
justified, found that the Secretary of State for Work and Pensions had not 
established an objective and reasonable justification for the discriminatory effect 
of the housing benefit criteria. In particular, despite the wide margin of 
appreciation accorded to the State in ECHR law in relation to measures 
concerning economic and social policy, he was13 able to distinguish this case 
from AM(Somalia)14 in which the Court of Appeal held that discrimination was 
justified, on the grounds that Burnip’s case did not relate to immigration, that the 
exception from the standard housing benefit criteria was sought only for a 
specific category of claimaints (unlike all disabled people in AM(Somalia)) with 
severe disabilities and that Parliament had already seen fit to amend the housing 

 
 
12 Burnip v Birmingham City Council & Anor [2012] EWCA Civ 629. 
13 ibid para 64 per Henderson J. 
14 AM(Somalia) v Entry Clearance Officer [2009] EWCA Civ 634. 
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regulations. Here we see a range of factors, peculiar to this case, which led to a 
favourable result for the claimaint. The discriminatory effect of the regulations 
on those who had severe disabilities, a limited category of claimants, a discrete 
group, as well the fact that this issue only arose because the claimaints were 
housed in the private rental sector, clearly shows that the unique circumstances 
warranted a more critical approach. What the courts would have decided if one 
of the three distinguishing features were absent in Gorry’s case  cannot be 
predicted definitively, but again this case shows the degree of difference and 
uniqueness required to diminish the grip of the margin of appreciation accorded 
in social policy areas. 

Despite the optimism these cases have given to proponents arguing for 
pure application of the proportionality test (devoid of deferential sub-tests), and 
at a time where the effects of austerity and welfare reforms are coming to hit the 
most vulnerable in society hardest, hope for the development of social and 
economic protections under the current civil/political list of rights has been met 
by what has been called ‘judicial protection for the worst of the then Coalition’s 
attacks on the poor.’15 Courts have relied on the classic constitutional division of 
labour-type arguments: essentially, that such matters are beyond what the 
judiciary considers as its role in the broader constitutional landscape. The 
reasons offered include the perceived superior comparative democratic 
legitimacy of the elected branches, their expertise in matters concerning social 
and economic policy, relative institutional competence as well as the polycentric 
concerns these cases bring, all of which seem to be deeply embedded and 
hardwired into the courts’ psyche and approach, and all recurring reasons and 
drivers of judicial reasoning evident in these cases. This deep conservatism and 
unwillingness to countenance the possibility of expanding the scope of the 
current rights is disappointing. In order to refute the current approach we need 
to understand what role these factors play in the courts’ reasoning and how this 
affects the outcome of cases. 
 
The Current Deferential Judicial Approach 
 
At the outset, it is important to clarify the nature of the relationship between the 
doctrine of proportionality and deference. According to Kavanagh,16 deference 
 
 
15 Gearty (n 1) 8. 
16 A Kavanagh, Constitutional Review under the UK Human Rights Act (Cambridge University 
Press 2009) 237. 
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refers to the intensity with which the questions that form part of the 
proportionality enquiry are applied. Deference plays a crucial role in determining 
whether laws or executive decisions satisfy the doctrine of proportionality, as it 
sets the intrusiveness of review the court will undertake in determining the 
competing values. Thus, if more deference is applied to a case, then the courts 
will be less required in terms of strength of argument and supportive evidence 
to decide that a measure is disproportionate. What is in question is the rigour 
with which the test is applied.  

In R(JS) v Secretary of State for Work and Pensions,17 although the court found 
that the benefit cap policy was discriminatory and had a disproportionate impact 
on women contrary to Article 14 of the ECHR taken in conjunction with Article 
8 or Article 1 Protocol 1, it held that the Benefit Cap (Housing Benefit) 
Regulations 2012, made according to s96 of the Welfare Reform Act 2012, was 
not manifestly without reasonable foundation. The key here is the tone and 
approach used by the court. Elias LJ stated that the ‘the division of resources of 
the state and more particularly the question to what extent state funds should be 
made available to those in need for one reason or another is par excellence a 
political question’.18 Reminding the court of the need to ‘tread with extreme 
caution’ given that Parliament had considered many of the claims identified by 
the claimaints and had ‘chosen not to make the exceptions they seek,’ Elias LJ 
also referred to the fact that in many cases the resultant hardships were 
alleviated by the discretionary housing payments (DHPs)—a factor which 
carried great weight in the proportionality exercise.19  Despite admitting that the 
cap was too parsimonious, he ended his consideration of the justification 
question by pointing towards this ‘ultimately being a policy isssue.’20 Evidence 
of a clearly less rigorous proportionality test in operation is evident here, owing 
primarily to the perceived superior expertise, democratic legitimacy as well as 
assumed superior competence of the elected branches to deal with such issues, 
not to mention the concern about the polycentric nature of resource allocation 
decisions. But is there more consistent use of this type of reasoning?  

The case of R(MA) v Secretary of State for Work and Pensions21 concerns the 
removal of the spare room subsidy, also known as the “bedroom tax”, where 
 
 
17 [2013] EWHC 3350 (QB). 
18 ibid para 85. 
19 ibid para 87. 
20 ibid para 95. 
21 [2013] EWHC 2213 (QB). 
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housing benefit for tenants in the social rented sector will be reduced where 
there are one or more spare rooms. The claim related to the Housing Benefit 
(Amendment) Regulations 2012, which the claimaints argued unlawfully 
discriminated, under Article 14 read with Article 1 of the First Protocol of the 
ECHR, against disabled tenants, as they failed to make adequate provision for 
their needs. Despite the finding of discrimination, the crucial issue turned on the 
test used to determine whether it was justified. Laws LJ, in applying the 
“manifestly without reasonable foundation” test, found that the measure was 
justified given that the policy has been properly considered through the 
application of the public sector equality duty and the absence of a precise class 
of persons (those who need extra bedroom space by reason of disability) who 
could be identified in practical and objective terms and sufficiently differentiated 
from other groups equally in need of extra space22 —all powerful factors that 
weighed heavily at the justification stage.23 He also alluded to the provision for 
extra funding through the discretionary housing payment in relation to the 
difficulties disabled persons might face despite not being defined as a class and 
found that this could not be said to be a ‘disproportionate approach to the 
difficulties which those persons faced’.24 Unsurprisingly, when this case 
proceeded to the Court of Appeal,25 it was held that the measures were justified. 
What is key to note is the reference to the Regulations as forming part of what 
was a ‘high policy decision’, including reducing the budget deficit and welfare 
reform designed to control the cost of the social security budget.26 Dyson LJ 
also laid down the high threshold which must be met to find that a measure is 
unjustfiable because it does not have an ‘objective or reasonable justification,’ 
on the basis that pointing out ‘some flaws’ in the scheme or ‘to conclude that 
the justification is not particularly convincing’, would not suffice, as, for him, 
the stringent nature of the test requires that there be a ‘serious flaw’ in the 
scheme which produces an unreasonable discriminatory effect.27 Finally, he also 
referred to the need for the court to be ‘cautious’ about finding unlawful 
discrimination of a statutory instrument which had been passed by affirmative 
resolution of both houses of Parliament and also placed weight on the fact that 
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24 ibid para 88. 
25 R(MA) v Secretary of State for Work and Pensions [2014] EWCA Civ 13. 
26 ibid para 54 per Dyson LJ. 
27 ibid para 80. 



40 41

Economic Austerity, Human Rights and Judicial Deference 

 
 

some of the ‘principal complaints’ made by the claimaints were raised and 
discussed during debates and rejected.28 But in summing up his overall 
conclusion of the justification issue, Dyson LJ confirms my suspicion that what 
is really happening is a form of backpedaling towards a Wednesbury standard of 
review. The approach, laid out in Stec v United Kingdom,29 is that the court in 
matters concerning social or economic policy will generally respect the 
legislature’s policy choice unless it is ‘manifestly without reasonable 
foundation’.30  Despite arguing that the Stec test is not identical to the 
irrationality standard, he stated that when considering the arguments posited by 
the Secretary of State, ‘his reasons are far from irrational.’31 This leads to a major 
concern about the nature of the Stec test, does it mirror the highly deferential 
standard found in Wednesbury unreasonableness? If so, are deference-based 
factors and concerns about the possible knock-on effects (financially or 
politically) when ruling on the unlawfulness of a policy the conceptual 
justifications of this highly deferential test? The answer, as evidenced above, 
must surely be a resounding yes. 

This leads us to R(SG) v Secretary of State for Work and Pensions,32 previously 
known as R(JS) in the High Court and Court of Appeal. This case concerns a 
challenge to the benefit cap in relation to the amount of welfare benefits that 
could be claimed in non-working households, on the basis that it breached 
Article 14 of the ECHR by unjustifiably discriminating between male and 
female. In dismissing the appeal, the majority held that the legitimate aims of 
securing the economic well-being of the country, incentivising work and 
imposing a reasonable limit on the total amount that a household could receive 
in benefits were sufficiently important in justifying the benefit cap and were not 
manifestly without reasonable foundation. For our purposes, it is important to 
highlight the factors which determined the intensity of review performed by 
Lord Reed. He stated, that despite the Human Rights Act adjusting the 
respective constitutional roles of the courts, executive and legislature, it ‘does 
not eliminate the differences between them: differences, for example, in relation 
to their composition, their expertise, their accountability and their legitimacy’.33 
 
 
28 ibid para 81. 
29 (2006) 43 EHRR 1017. 
30 ibid para 16. 
31 ibid para 82. 
32 [2015] UKSC 16. 
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Moreover, Lord Reed added that certain matters are by their nature ‘more 
suitable for determination by Government or Parliament than by the courts,’ 
and that courts take this into account when detemining the compatibility of 
Convention rights with executive action or legislation, by giving ‘weight to the 
determination of those matters by the primary decision make’.34 Since the issues 
of proportionality and justifiability concerned social and economic policy that 
had ‘major implications for public expenditure,’35 which are ‘pre-eminently the 
function of democratic institutions,’ the courts, he said, would ‘give due weight 
to the considered assessment made by those institutions’.36  

What is evident is that the courts, in cases concerning state benefits and 
allocation of resources, apply a less rigorous and highly deferential approach in 
determining whether a breach of a right is justifiable. Although it could be 
argued that the word “manifestly” in the Stec test might appear to indicate a 
more rigorous standard than the traditional Wednesbury analysis, it could at the 
very least be argued that the Stec test looks to be as deferential as Wednesbury. 
This issue leads us to the core of this paper. Are the courts justified in lowering 
the intensity of review, and is deference-based reasoning justified? Is there a case 
for more rigorous scrutiny of government measures by simply applying the 
proportionality test without lowering the intensity of review or incorporating 
deferential sub-tests? 

 
 

II. JUDICIAL ENGAGEMENT OR RETICENCE? 
 
In this Section I will argue that there is a good case for greater judicial 
engagement in the adjudication of social rights under the integrated approach. 
Although I do point to the need to apply the proportionality test devoid of 
highly deferential sub-tests, my aim is not so much to demonstrate how this may 
be done; or to endorse the use of either the current civil and political rights 
apparatus to include vital social rights (evident in the case law above) or to 
altogether derive new social rights such as the right to social security or an 
adequate standard of living, but to clear the way by addressing a logically prior 
question relating to whether the courts should engage in more rigorous 
adjudication of social rights. Unsurprisingly, some of the key arguments made 
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against justiciability overlap and intersect with arguments that often feature in 
reasons for according deference to the elected branches. As such, I question the 
assumptions on which deference-based arguments are based and deconstruct 
the oversimplified dichotomy between civil/political and social rights. I end by 
pointing to the lessons we can draw from R(SG) v SSWP.37 
 
The Justiciability Debate  
 
One of the key concerns about the justiciability of social rights relates to the 
conceptual differences and nature of civil and political rights when compared to 
social rights. Claims often point to the i) negative/positive nature of 
civil/political and social rights in terms of the duties and obligations they place 
on states,38 ii) the idea that, as rights to resources, social rights may not be 
achievable and practicable when resources are in short supply, especially 
following a devastating financial crisis, whereas it is assumed that civil and 
political rights are always achieveable, and iii) that the obligations imposed by 
social rights are imperfect and vague, in contrast to more precise civil and 
political rights.39  

So is there anything going for these types of arguments? On closer scrutiny 
we find that these claims are highly questionable. For instance, claim i) which 
seeks to distinguish the nature of civil and political from social rights based on 
the type of obligations they impose is based on a misconception and over-
simplified demarcation between the two. According to Liebenberg, all human 
rights require a combination of negative and positive conduct from states and 
require deiffering amounts of resources.40 For example, an individual’s political 
right to vote41 cannot be guaranteed without the state providing the organisation 
and infrastructure necessary so that elections can be held at certain intervals. 
Moreover, it is not necessarily the case that social rights impose solely positive 

 
 
37 R(SG) (n 32). 
38 A Nolan, B Porter and M Langford, ‘The Justiciability of Social and Economic Rights: 
An Updated Appraisal’ [2007] NYU Centre for Human Rights and Global Justice 
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=1434944> accessed 5 March 2016. 
39 O O’Neill, ‘The Dark Side of Human Rights’ (2005) 81(2) International Affairs 427. 
40 S Liebenberg, ‘The International Covenant on Economic, Social and Cultural Rights 
and its Implications for South Africa’ (1995) 11 SAJHR 359, 362. 
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obligations, for instance, where an individual enjoys a social right to health or 
housing, the state could be prohibited from acting in a way which would violate 
that right by withdrawing the finances needed to maintain health centres or 
where restrictive zoning would force shelters provided for the homeless out of 
an area.42 In fact, the distinction does not stand. Yet, it may still be argued that 
social rights demand a greater share of resource allocation and thus impose 
more duties on the state in comparison to civil and political rights. This may be 
true, but it is key to remember that the difference distinguishes the two in terms 
of degree more than in kind.43  

With regard to claim ii) it is simply wrong to assert that civil and political 
rights are always realisable because they are costless, whereas social rights are 
heavily resource dependent, and thus cannot be satisfied in absence of sufficient 
resources. As has been argued, whether or not a right is costless depends on the 
obligation in question, as opposed to the classification of the right imposing that 
obligation as civil/political or social in nature. Indeed, we need only compare 
the great expenditure, in terms of the training, salaries and administration costs 
required to ensure that institutions can at least claim to have the competency 
and capacity to deliver a fair trial,44 to the fact that positive obligations with 
respect to social rights may, in the long-term, save the state expenditure or cost 
nothing at all. Take, for example, investment in education and removing barriers 
to equality of opportunity or life chances, both of which may reduce state 
budgets needed for social security or unemployment. As such, the net gain may 
outweigh the short-term cost. Lastly, it is also key to remember that the 
misconceived notion of civil and political rights, as not requiring extensive 
expenditure, is due to the social fact that many of the social systems required to 
guarantee such rights have been in existence for a long time. The misconception 
merely reflects the bias domestically and internationally towards civil and 
political rights, which are seen as less controversial and assumed to have no 
serious effects on the distribution of resources—a claim which is simply not 
true. 

What about the final claim? Liebenberg has pointed out that the reason 
why ‘the content of many social and economic rights is less well-defined than 
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civil and political rights is more a reflection of their exlcusion from processes of 
adjudication than of their inherent nature’.45  Indeed, it is a known fact that 
social rights have been historically excluded from the process of judicial 
adjudication in the United Kingdom, so that their meaning has not concretised 
over time. Moreover, it could also be argued that the open and vague nature of 
key civil and political rights, such as the right to life, liberty or private life, are 
equally as vague as their social counterparts, and have also been construed 
broadly to apply to a broad range of circumstances. On the other hand, some 
social rights such as the right to an adequate standard of living can be calculated 
with precision, based on, for instance, what is agreed to be a living wage or the 
cost of living in a particular geographical region or area. As such, these arbitrary 
and untrue distinctions between the two type of rights do not logically stand.  
 
Legitimacy, Expertise, Institutional Concerns and Polycentricity  
 
This leads us to some of the central arguments which underpin the case law 
addressed in Section I. The key arguments relate to the perceived comparative 
advantages the courts believe that the elected bodies have over them, and 
especially in relation to the resolution of issues concerning social rights and 
governmental social/economic policy. By first understanding the claims and 
then deconstructing and challenging the assumptions on which they are based, I 
hope to expose the fallacies that drive judicial reticence when confronted with 
social rights claims under the integrated approach.  

According to Kavanagh,46 courts always owe a duty of minimal deference 
to parliamentary and executive decision-making. Minimal deference, she argues, 
is the minimal presumptive weight in favour of the legislative or executive 
decision. That is, the decisions made by Parliament or the executive be treated 
with respect in the sense that they should be taken as a bona fide attempt to 
solve whatever social problem they set out to tackle. On the other hand, 
substantial deference, which has to be earned by the elected branches is only 
warranted when the courts perceive themselves to suffer from institutional 
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shortcomings.47 For instance, in the realm of national security, it is often argued 
that due to the fact that certain information is kept secret by the executive, with 
the result that the court does not have access to all information on which a 
primary decision is based, the court will be inclined to pay more deference. 
Given the gap in information, it will be unsure about the effects of its decision 
on public safety. Similarly, in the realm of social and economic policy it could be 
argued that given the implications of a social policy decision, which forms part 
of a larger goal of securing macro-economic stability, the risky nature of 
granting an individual or a particular group of individuals (due to the 
individualised nature of court hearings) protection at the expense of others, as 
well as deep ideological disagreement amongst political parties over how to 
restructure the welfare system, courts are right to judge themselves to be ill-
suited and institutionally inferior when it comes to dealing with these hotly 
contested policy areas. 

As such, one of the main grounds for deferring relates to the argument 
from institutional competence. The argument here is that when a case deals with 
an issue that would require widespread or radical reform of various interlinked 
areas of the law, judges will sometimes pay substantial deference to the superior 
law-making competence of Parliament. The assumption is that Parliament is 
best equipped to deal with such issues. Similarly, proponents of deference may 
argue, given the polycentric48 nature of an issue, especially welfare policy and 
benefits, which often interlock with decisions relating to budgetary allocations 
that form part of a larger unified policy to incentivise work and shift the burden 
of welfare into society, that courts may be justified in placing great weight on 
the executive’s judgment. It is also alleged that that the adversarial nature of 
judicial proceedings makes the courts ill-suited to make polycentric decisions. 
The example often cited is the Bellinger case,49 in which the House of Lords 
decided against interpreting the Matrimonial Causes Act (1973) compatibly with 
the European Convention as this raised issues ‘whose solutions calls for 
extensive inquiry and the widest public consultation and discussion’.50 For the 
court, it was Parliament which had the law-making ability to deal with the varied 
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subject-matter and only Parliament could comprehensively deal with this area of 
law.  

A second similar ground relates to the courts’ disparity in expertise, 
qualification and experience, when it comes to matters relating to public 
policy.51 The argument is aimed at capturing the difference between the task of 
the courts and the elected branches – that courts are experts in matters of law, 
whereas the latter are experts in policy formulation and implementation. Given 
the different functions of the two institutions, it is argued that the courts ought 
to remain within their remit and show deference in cases involving contentious 
policy questions. 

The third and final ground relates to the perceived superior democratic 
legitimacy of Parliament and the executive in comparison to the courts.52 The 
claim is that as laws are passed by a democratically representative and elected 
Parliament, courts should pay deference to the view of Parliament as to what is 
in the interest of the public. One objection that is also made in relation to the 
legitimacy of adjudication concerning social rights is the counter-majoritarian 
nature of such adjudication.53 The claim is that administration of the public 
purse or formulation of social policy should only be carried out by the 
legitimately elected representatives of the people. 
 
Unconvincing Arguments and Lessons from R(SG) v SSWP 
 
First I will address the argument from institutional competence and the 
contention that the courts are incapable of dealing with polycentric tasks. It may 
very well be true that a polycentric situation will have complex knock-on effects 
beyond those conceivable in a case, but as has been pointed out, this issue is not 
unique to claims involving social rights claims. As Nolan argues, civil and 
political rights claims made by one group of people or an individual may equally 
impact on the rights of others.54 Such claims also have budgetary consequences 
and may also have unforeseeable policy and administrative implications. For 
instance, a ruling on the state of prisons with regard to Article 3 of the ECHR 
may have massive implications for state funding of prisons, to ensure that 
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prisoners are not treated in an inhuman and degrading way. Yet, it could be 
argued that the impact in terms of degree is much higher in cases concerning 
welfare policy as welfare constitutes a high percentage of total budgetary 
spending. However, this does not itself demonstrate why adjudicating on a 
social right would necessarily have complex effects beyond those present in a 
case when compared to a ruling on the state of prisons potentially held to 
violate prisoners’ Article 3 rights. This leads to the heart of the claim – there is 
no room for judicial reticence or deference in determining whether or not rights 
have been breached. In particular, I point to the joined cases in Burnip,55 where 
one of the claimaint Gorry’s disabled children was disadvantaged by the 
application of neutral criteria. What this case shows is that it is wrong to 
presume that the legislature is always more competent in dealing with 
polycentric cases. In fact, it has been pointed out that lack of overall 
accountability and transparency in the budget setting process, failure to consider 
rival evidence and a trend in responding to the most powerful lobby groups may 
prove to be obstacles to effective accountability of government.56 The judicial 
branch, it could be argued, given its competence in matters of principle, fairness, 
equality and critical examination of the details of a case may be ideally suited in 
considering the rights of those minorities who may not be at the forefront of 
the minds of those in the political process. This argument is supported by the 
fact that many civil societies, non-governmental organisations and charities are 
intervening and being asked to submit evidence on the effects and possible 
alternatives available in certain social policy areas. As such, the judical process 
may provide another layer of accountability by bringing to the forefront the 
negative impact of policies that turn a blind eye to key issues and are 
nevertheless knowingly pursued by government, and shed light on other more 
equitable and proportionate responses that were not considered by the 
government. 

But what about the perceived lack of expertise? It is key to remember that 
what I am advocating is a more engaging approach for courts deciding on 
whether a right has been breached in accordance with the law, not to design 
policies or allocate funding for a budget. In fact, I want to dispel the notion of 
comparative inferior expertise in matters concerning policy. It seems as if the 
bar has been set unrealistically high. It is true that judges are not politicians, but 
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that does not mean they are not competent enough to at least critically examine 
whether a policy is justifiable and whether it meets the aims it claims to achieve. 
Indeed, judges spend years working their way up to the higher courts and often 
develop expertise and skills to understand, analyse and criticise policies. Given 
the level of competence already present in the adjudicative system, it makes 
sense, as Foley argues, that the perceived institutional differences be eliminated 
if not reduced.57 Foley contends that it would be better if the courts were 
provided with the requisite information, which is already the case in most cases, 
and that courts hear evidence from expert witnesses and their views on whether 
governmental measures are necessary to achieve their desired objectives, again 
something which is already part of the judicial procedure.58  So we see that 
courts are not necessarily handicapped and have the foundational skills to deal 
with these types of issues. 

We now come to the legitimacy argument. Is the argument watertight? For 
two reasons it is not. Feldman argues against relying on the democratic 
acccountability of politicians for two reasons.59 Firstly, he argues that 
democratic considerations are not the sole basis for legitimate policy-based 
decision-making, as in his perspective the legitimacy of the courts derives from 
the obligation to justify decisions publicly, by means of rational arguments.60 
Reasons are to be formulated by reference to objective standards, with authority 
derived from a source other than the opinions of an individual judge and the 
independence of the judiciary from the political arms of government, 
guaranteeing an unbiased assessment of the legality of the acts and decisions of 
the executive. He views judicial independence from the political arm as a 
positive feature and believes that the legitimacy of the courts is a way of 
challenging the common conception of the executive as the bearer of greater 
legitimacy. Indeed, this places the judiciary in a better position to adjudicate fully 
on the proportionality test as it has to base its decisions on legal norms, whereas 
the government only justifies itself so far as it is required to do so by Parliament. 
As such, these unique characteristics of the courts, which go to the heart of the 
rule of law, form a forceful basis for the legitimacy of judicial decision-making. 
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Therefore, the assessment of the executive cannot be final, as the rule of law 
demands that the courts remain the ultimate decision-makers on matters of law.  

Another line of argument draws on Dworkin’s idea that the decision of the 
majority is only legitimate if it is a majority in a community of equals.61 He 
distinguishes between statistical and communal democracy, and argues that 
communal democracy is key in all charters of rights. For Dworkin, a democratic 
decision is legitimate if people have expressed their will from a position of 
political equality, which is inconceivable without a basic minimum level of 
subsistence and material position for all. For instance, can it really be claimed 
that citizens, such as lone mothers or the severely disabled, who are shackled by 
concerns about homelessness or fuel poverty due to the disproportionate impact 
of welfare cuts, are able be to meaningfully and optimally participate in the 
democratic process if they are primarily concerned about putting food on the 
table or meeting rent payments? In this way, in order to ensure that there is 
equality in society, especially when the government errs, it is the duty of the 
courts to ensure that social rights adjudication is not beyond their constitutional 
responsibility. Without these considerations ingrained in the court’s psyche, we 
cannot truly claim to be a democracy.  

Thus, judicial protection of social rights remedies some of the deficiencies 
of our democratic system.62 It is critical to note here that courts should not rely 
on deference-based arguments when the effect of a measure or statute is 
discriminatory and an affront to equality. The very legitimacy of the courts rests 
on its ability to protect the individual from the majority, who in the name of 
democracy, claims to be the supreme and final arbiter, but in fact, is manifesting 
the tyranny of the majority. Given that the courts have this ability to scrutinise, 
it is disappointing to see that the courts lack the courage to be creative, 
especially because it exposes the judiciary as putting the concept of majority rule 
above the value of political equality to the detriment of the court’s reputation as 
protector of this fundamental value. Both overcoming the court’s inferiority 
complex towards the majority, and acknowledging the duty that courts have in 
protecting equality, will help remove current barriers to judicial engagement in 
the adjudication of social rights. 

In this instance, is there any evidence of the courts’ ability to logically 
tackle cases involving social policy, that would shed doubt on arguments relating 

 
 
61 R Dworkin, A Bill of Rights for Britain (Chatto and Windus: London, 1990) 35. 
62 Gearty and Mantouvalou (n 8) 123. 



50 51

Economic Austerity, Human Rights and Judicial Deference 

 
 

to competence, expertise and legitimacy? Firstly, I am wary of arguments that 
posit broad aims relating to fairness between those inside and outside of work, 
saving public money and incentivising work and promoting long-term 
behavioural change, which is what was argued by the government in R(SG) v 
SSWP.63 The dilemma for the courts is that such arguments may overwhelm or 
frighten the judiciary when in fact all that is required is rigorous consideration of 
whether the aims specified by the government are sufficient to justify 
discriminatory treatment. The aim should be to test the veracity of the 
government’s claims and consider whether the government is trying to use them 
as a smokescreen to push forward unjustifiable policy aims. For example, 
although the government in R(SG) claimed to be incentivising work and 
promoting behavioural change, it accepted that this aim ‘may be less pertinent 
for those who are not required to work,’ and ultimately fell back on the 
argument that it sought to make ‘fiscal savings and creating a system which is 
fairer as between those receiving out of work benefits and working 
households’.64 What is evident and worrying about this type of fallback 
argument is that the government was insistent on getting its policy through 
regardless of the discriminatory effects of the benefit cap policy on lone parents 
(mostly women who are unable to work given their family size and the age of 
their children) and young children. Moreover, reliance on the fallback argument 
of achieving fairness between those receiving out of work benefits and working 
households could easily have been discarded by the courts, as the government’s 
claim of achieving fairness between two groups improperly fused the 
involuntary plight of lone parents unable to work (who without benefits would 
suffer), with those people out of work and receiving benefits who were not 
restrained by family or other circumstances, and thereby could be expected to 
work. What this reveals is the government’s short-sightedness—it sought to 
achieve its aims without regard to the damage it was doing to children by 
depriving them ‘access to adequate food, clothing, warmth and housing, the 
basic necessities of life’,65 circumstances described by Lady Hale as not of their 
making. Exposing the absurdity of the government’s aims, Lady Hale 
emphatically rejected the ‘major aim’ of incentivising work and reforming the 
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benefits culture as having ‘little force’ in the context of lone parents.66 This case 
illustrates that regardless of the polycentric nature of a case, challenging the aims 
that the government seeks to achieve can be done without engaging in wholesale 
reform of a policy area. Moreover, this case also demonstrates the freshness 
which a judicial approach brings, coupled with the strong powers of reasoning 
and meticulous scrutiny which were undertaken by the two dissenting judges in 
this case. Lastly, a more activist approach has the benefit of not only legitimising 
the courts by using rational criteria and reasoning, as identified by Feldman,67 
but also in demonstrating the court’s high regard for political equality and 
commitment to a truly representative democracy, by ensuring that the most 
vulnerable in society have a basic minimum level of subsistence needed to 
ensure a community of equals. 
 

 
III. THE WAY FORWARD: CONSTITUTIONAL HURDLES OR 

SPRINGBOARDS? 
 

The aim of this paper has been to argue that there is a good case for judicial 
adjudication of social rights. It should be borne in mind that I am not dealing 
with the issue of social rights forming part of a constitution, subject to final 
strong judicial review with the courts striking down and having the final say on 
the lawfulness of legislation, but with the unique constitutional context provided 
by the Human Rights Act (1998). As elucidated above, in UK courts and in the 
European Court of Human Rights, there is a growing trend towards an 
integrated approach in the interpretation of civil and political rights, in which 
courts are willing to read social interests and rights into documents that 
primarily protect entitlements classified as civil and political. Given the 
promising use of this approach, I have sought to deconstruct and refute the 
argument that it is constitutionally appropriate for courts of law to adopt tests 
deeply rooted in a deferential mentality, such as Stec v UK.68 As such, I argue that 
courts should have the confidence to fully engage with the integrated approach, 
without feeling that they are exceeding their constitutional parameters. They 
should apply the proportionality test without heightening parts of the test to a 
Wednesbury-type review, as Stec does. This section seeks to further defend this 
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claim by reference to the structure of the Human Rights Act itself. In particular 
I point to the conducive nature of the Human Rights Act (particularly sections 3 
and 4) to this type of adjudication and the scope for dialogue and 
incrementalism.69 
 
The Human Rights Act 1998 
 
My aim here is to point to the features of the Human Rights Act which 
complement my thesis and provide the ideal context for adjudication of social 
rights. I argue that since the Act upholds the principle of parliamentary 
sovereignty and upholds a model of judicial review which has in-built 
mechanisms for dialogue, sceptics need not be concerned about the effects of 
judicial adjudication on social interests. Indeed, given that critics may point to 
the breach of the separation of powers as well as the unknown consequences of 
how the executive may react to greater judicial adjudication of social rights, I 
wish to clarify a key point. It must be remembered that I am advocating for a 
close and meticulous scrutiny of measures or pieces of legislation that are 
alleged to have breached the basic minimum required to live a dignified life. I 
am not arguing for the courts to design the budget or demand the executive to 
implement a particular policy, I simply want them to apply the proportionality 
test—to decide on questions of law. In this way the government has space to 
reconsider its policy choices and design them in a rights compatible manner, 
with ultimate decisions relating to methods and financial planning remaining 
with the government. So how can the Human Rights Act facilitate relations 
between the judiciary and executive if the courts decide to engage more actively 
in social rights adjudication? 

Firstly, it should be noted that the Human Rights Act preserves 
parliamentary sovereignty in the sense that through s 3(2)(c) and s 4(6)(a) any 
declaration of incompatibility does not affect the validity of legislation under 
scrutiny, it simply places the executive and legislature under immense political 
pressure to change the legislation. Should the courts be unable to interpret 
legislation compatibly with convention rights under Section 3 (‘s 3’),70 which is 
often the case in the face of a blatant breach of rights, the role of Section 4 (‘s 

 
 
69 King (n 53) 9. 
70 The Human Rights Act 1998. 
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4’)71 would be key and it is what s 4 promotes and espouses that is of 
significance to my argument. 
 
Section 4 and Scope for Dialogue 
 
Section 4 allows the elected branches to decide on how to deal with a ruling on 
the incompatibility of legislation with a Convention72 right. In this sense, as a 
ruling does not automatically affect the validity of legislation, polycentric 
concerns are not as applicable as the elected bodies have the ultimate say on 
how to proceed with a declaration of incompatibility. However, due to the 
political pressure the elected branches usually do respond to s 4 declarations, but 
given the possibility of outcry over greater judicial activism in social rights 
adjudication, we need to anticipate how the courts could deal with this 
possibility and how their use of s 4 could facilitate this further. In this regard, I 
point to the importance of the principle of incrementalism, as described by 
King, a useful rule of thumb, and ‘what the principles of restraint ordinarily 
recommend.’ 73 According to Jowell, incremental steps are those that require 
only a small departure from the status quo, and for ‘substantive administrative 
or legislative flexibility by way of response’.74 This is where the courts will need 
to be careful about how they frame these disputes and the demands they make 
from the government. In other words, courts must allow for administrative or 
legislative flexibility by way of response. In this way, the courts can scrutinise 
legislation for its compatibility with human rights law without having the last 
word on how resources will be distributed. For Gearty and Mantouvalou this is 
appropriate due to the fact that judges might not always have the ‘overview or 
systematic knowledge of the budget’ in comparison to the executive branch of 
government.75 Moreover, this model of judicial review can also lead to a 
dialogue between the courts and elected branches of government. Note here 
that I am not arguing that the declaration of incompatibiltiy should be used 
more often because it facilitates dialogue. Clearly, if the court can legitimately 
use s 3  to deliver a remedy for a claimant it should, but given current judicial 
 
 
71 ibid. 
72 European Convention on Human Rights. 
73 King (n 53) 9. 
74 J Jowell, ‘Judicial Deference and Human Rights: a Question of Competence’ in P Craig 
and R Rawlings,  (eds) Law and Administration in Europe: Essays in Honor of Carol Harlow 
(Oxford University Press 2003) 67. 
75 Gearty and Mantouvalou (n 8) 142. 
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reticence and hesitancy to engage in social rights adjudication, s 4 provides a less 
radical alternative to sceptics when compared to s 3, given that it does not 
deliver an immediate remedy and gives Parliament space to respond. It could be 
argued that s 3 might be the better option given that it provides remedial relief 
to litigants, but whether use of s 3 will be appropriate is a context specific 
question. The advantage of a s 4 declaration is that it imposes great political 
pressure to remedy a breach and provides space for the executive to reconsider 
its approach to policy in making it rights compatible. Kavanagh argues that s 3 is 
limited by terms of the law, the broader legislative scheme of which the 
incompatible clause is a part, and past precedent.76 Indeed, it must be 
remembered that the court does not have the power to enact another statute 
whereas Parliament has the ability to legislate at any time. This leads to a major 
concern relating to both s 3 and s 4—if Parliament is ultimately sovereign and 
can enact an amendment to undo a s 3 interpretation and choose to ignore a s 4 
declaration of incompatibility, thereby showing its unwillingness to reform an 
area of law despite questions on its lawfulness, can it truly be claimed that 
Human Rights Act is of a conducive nature? 

The answer must still be yes, for the track record of the government 
responding to s 4 declarations should give us confidence. Indeed, although 
Kavanagh expresses concerns about the “dialogue metaphor”, we see the 
strength of the s 4 argument by pointing to the power of a court ruling that a 
legal wrong has been committed—a compelling constitutional factor 
underpinned by the rule of law, which places Parliament under a strong 
obligation to change the law in light of the declaration. Another line of 
argument by Kavanagh posits that s 4 does not really throw the ball back in into 
Parliament’s court. Although this may be true given the past track record, it is 
key to first understand that respect for the rule of law is a vital part of our claim 
to democracy, such that there should be respect for rulings relating to the 
lawfulness of measures or laws, and second, courts are giving Parliament the 
time and space to reconfigure its policy approach to ensure that it is rights 
compliant and lawful. This is sensible as a large amount of state money is spent 
on welfare spending. As such, providing Parliament with the choice of how to 
muster a suitable rights-compliant legislative solution to a declared breach is a 
way of respecting the separation of powers whilst at the same time recognising 
the importance of ensuring that basic minimum needs are not neglected by 
 
 
76 Kavanagh (n 16) 277. 
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Parliament. This is how the dialogue metaphor can be revived to meet the more 
unique demands of social rights adjudication. 
 
 

CONCLUSION 
 
This paper has rejected the idea that the courts are not constitutionally suited to 
adjudicate on social rights under an integrated approach. I have suggested that 
courts have good reasons to adopt an incrementalist position which emphasises 
the importance of dialogue. Moreovoer, by overseeing measures and laws that 
deal with the social minimum required for an adequate standard of living and 
subsistence, the courts demonstrate their commitment to political equality which 
is a vital pre-condition for representative democracy. As such, the courts need 
not adopt heightened tests which are underpinned by a deferential mindset. 
Rather, courts should decide based purely on the proportionality test. Lastly, the 
Human Rights Act is conducive to social rights adjudication. It has room for 
dialogue and gives the government space to reconfigure its policy choices, 
removing concerns about courts making policy or designing budgets. 
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SAS v France: A Critique of France’s Veil Ban 
 

Laura McDaniel* 
 
 
 

INTRODUCTION 
 

The recent case of SAS v France1 provided the European Court of Human 
Rights (‘Court’) its first opportunity to assess the French legislation2 prohibiting 
the wearing of clothing designed to conceal the face in public. Although 
couched in neutral terms, the history of the legislation and its broad exceptions 
make it clear that the purpose of the legislation was to outlaw the wearing of the 
full Islamic veil in public.3 In cases regarding religious freedom, the Court is 
often perceived as being overly deferential to national authorities,4 but with state 
action here going far beyond the realms of employment5 and education6 to 
which the Court is accustomed, the author hoped that a more nuanced 
approach would emerge. Despite some positive aspects, however, a close 
reading of the judgment reveals that her optimism was largely misplaced. 
Particularly, the author analyses and ultimately rejects the four possible avenues 
raised in SAS7 for upholding the blanket ban on the veil: public safety; gender 
equality; human dignity; and finally the troubling concept endorsed by the 
Court, ‘living together’ and its rootedness in French culture and laïcité. 

 
 
 
* Third year LLB student at Durham University.  
1 SAS v France (2015) 60 EHRR 11. 
2 loi n° 2010-1192 du 11 octobre 2010 interdisant la dissimulation du visage dans l'espace 
public, of which Article 1 stipulates ‘[n]ul ne peut, dans l’espace public, porter une tenue 
destinée à dissimuler son visage’. 
3 M Hunter-Henin ‘Why the French don’t like the burqa: laïcité, national identity and 
religious freedom’ (2012) 61(3) ICLQ 613, 615. 
4 I Rorive, ‘Religious Symbols in the Public Space: in search of a European answer’ 
(2008-2009) 30(6) Cardozo L Rev 2669, 2697, 
5 With regard to employment see: Stedman v United Kingdom (1997) 23 EHRR CD168. 
6 For examples on education see: Leyla Şahin v Turkey (2007) 44 EHRR 5; Lautsi v Italy 
(2012) 54 EHRR 3. 
7 SAS (n 1). 

Laura McDaniel 

 

 
I. CONTEXT 

Article 9 
 
In addition to an absolute right to freedom of thought, conscience and religion, 
Article 9 of the European Convention on Human Rights offers a qualified 
freedom to manifest one’s religion or beliefs.  Providing it is done so 
proportionately and in accordance with law, national authorities can restrict this 
latter limb in the interests of public safety; the protection of public order, health 
or morals; or the protection of the rights and freedoms of others. 

Although ‘religion or beliefs’, as referred to in Article 9 of the ECHR, has 
always been widely interpreted,8 the Court has historically favoured a restrictive 
interpretation of ‘manifestation’.9 The strength of this filtering device has 
reduced over time, and now the applicant need only establish that there is ‘a 
sufficiently close and direct nexus between the act and the underlying belief’.10 
As such, despite uncertainty as to whether it should be seen as an Islamic 
practice at all,11 a prohibition on wearing the full veil in public undoubtedly 
amounts to a prima facie interference with Article 9 rights. 

 
Legal Development in France 
 
Despite estimates that Muslims account for less than 8.5 percent of the total 
population,12 France is renowned for having an ‘obsession’13 with the influence 
of Islam, fuelled largely by an intolerant media.14 

Islamic dress first received widespread media attention in France in 1989 
when three schoolgirls refused to remove their headscarves in class, often 

 
 
8 Chappell v UK (1988) 10 EHRR CD 510. 
9 Arrowsmith v United Kingdom (1981) 3 EHRR 218, para 71. 
10 Eweida v United Kingdom (2013) 57 EHRR 8, para 82. 
11 ‘Egyptian cleric praises France’s ban on niqab’ The National (15 September 2010) 
<www.thenational.ae/news/world/africa/egyptian-cleric-praises-frances-ban-on-niqab> 
accessed 14 January 2015. 
12 H Elver, The Headscarf Controversy: Secularism and Freedom of Religion (OUP 2012) 111. 
13 A LeBor, A Heart Turned East: Among the Muslims of Europe and America (Thomas Dunne 
Books 1957) 163. 
14 IH Malik, Islam and Modernity: Muslims in Europe and the United States (Pluto Press 2004) 
121. 
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referred to as Affaire du Foulard (‘the headscarf affair’).15 The matter was dealt 
with locally until 2003, when the Commission de reflexion sur l’application du 
principle de laïcité was appointed to reconsider religious signs in schools.16 Its 
findings were passed into legislation the following year and prevented pupils 
from wearing signs or dress that overtly manifested a religious affiliation.17  

Islamic dress remained on the French political agenda, with 82% of the 
population supporting a ban on wearing the full veil in public.18 Against this 
backdrop, conflicting reports were released in January 2010 by the Assemblée 
Nationale19 and the Commission nationale consultative des droits de l’homme,20 
with the former favouring a ban and the latter opposing it. The Conseil d’État 
subsequently carried out a study regarding the legality of the ban, concluding 
that only a limited ban restricting all face coverings in certain circumstances 
would have an adequate legal grounding.21 Nevertheless, following a Resolution 
adopted by the Assemblée Nationale declaring that ‘radical practices 
undermining dignity and equality between men and women, one of which is the 
wearing of the full veil, are incompatible with the values of the Republic’,22 
legislation prohibiting the wearing of clothing designed to conceal the face in 

 
 
15 A Carling, Globalization and Development: Integration in a Changing World (IB Tauris 2006) 
135. 
16 R Kastoryano, ‘French Secularism and Islam: France’s headscarf affair’ in T Madood, 
A Triandafyllidou and R Zapata-Barrero (eds), Multiculturalism, Muslims and Citizenship 
(Routledge 2006) 57. 
17 loi n° 2004-228 du 15 mars 2004 encadrant, en application du principe de laïcité, le port 
de signes ou de tenues manifestant une appartenance religieuse dans les écoles, collèges et 
lycées publics. 
18 ‘Widespread Support for Banning Full Islamic Veil in Western Europe’ (Pew Research, 8 
July 2010) <www.pewglobal.org/2010/07/08/widespread-support-for-banning-full-
islamic-veil-in-western-europe/> accessed 14 January 2015. 
19 Assemblée Nationale, ‘Rapport d’information au nom de la mission d’information sur 
la pratique du port du voile intégral sur le territoire national’ (26 January 2010). 
20 Commission nationale consultative des droits de l’homme, ‘Avis sur le port du voile 
intégral’ (21 January 2010). 
21 Conseil d’État, ‘Study of Possible Legal Grounds for Banning the Full Veil’, Report 
adopted by the Plenary General Assembly of the Council of the Conseil d’Etat, 25 March 
2010 <http://www.assemblee-nationale.fr/13/pdf/rap-info/i2262.pdf> accessed 14 
January 2015. 
22 Assemblée Nationale, ‘Résolution sur l’attachement au respect des valeurs 
républicaines face au développement de pratiques radicales qui y portent atteinte’ (11 
May 2010). 
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public was passed in July 2010.23 The Constitutional Council24 and the Cour de 
Cassation25 subsequently ruled that the legislation did not violate Article 9. 

 
Laïcité 
 
The concept of separation of church and state, encapsulated in laïcité, has deep 
roots in the French Constitution and history.26 Laïcité is not a term that 
translates easily into English, with ‘secularism’ only partially reflecting its 
meaning.27 Laborde expands on this simplistic translation by identifying its three 
core components: neutrality, autonomy and community.28 Islamic dress, she 
argues, is heavily debated in France because it can be perceived as attacking all 
three elements of this constitutional principle: it encroaches on the neutrality of 
the public sphere, is seen to represent inequality and heteronomy, and may be 
symbolic of the breaking up of society.29  

The European Court of Human Rights relied heavily on laïcité to dismiss 
Article 9 claims brought in regards to the restrictions of religious dress in 
schools.30 However, with the Conseil d’État having rejected the possibility of 
using laïcité  as a ground to ban the veil,31 the principle did not feature in the 
French government’s submissions in SAS32 and received no explicit 
consideration by the Court. The result is that the new legislation is beyond the 
scope of both the Court’s existing jurisprudence on matters of religious dress 
and the concept of laïcité altogether. As such, a critical examination was required 
to determine its compatibility with Article 9. Unfortunately, such analysis proved 
not to be forthcoming. 

 
 

 
 
23 loi n° 2010-1192 (n 2). 
24 Conseil Constitutionnel, ‘Decision n° 2010 - 613 DC of October 7th 2010’. 
25 Cour de cassation, ‘Decision n° 12-808091 of March 5th 2013’. 
26 For example, Article 1 of the French Constitution states that France is a secular 
republic: ‘La France est une République indivisible, laïque, démocratique et sociale’. 
27 D McGoldrick, Human Rights and Religion: The Islamic Headscarf Debate in Europe (Hart 
2006) 38. 
28 C Laborde, ‘On Republican Toleration’ (2002) 9(2) Constellations 167. 
29 ibid 177-178. 
30 Dogru v France (2008) 49 EHRR 8; Aktas v France App no 43563/08 (ECtHR, 30 June 
2006). 
31 Conseil d’État (n 20). 
32 SAS (n 1). 
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II. THE CASE 

 
The applicant – a ‘devout Muslim’33 – claimed that the prohibition on wearing 
the veil in public violated her Convention rights under Articles 3, 8, 9, 10 and 
11, separately and taken together with Article 14. Having rejected the 
preliminary objections of the French government,34 the Court promptly found 
her claims under Articles 3 and 11 to be inadmissible.35 

The Court considered the applicant’s case in relation to Articles 8 and 9 
taken together, establishing that there was an interference with both.36 As in 
Ahmet Arslan v Turkey,37 the analysis that followed was carried out through the 
lens of Article 9. The Court accepted that the French government sought to 
address issues of public safety,38 but concluded that the legislation was a 
disproportionate response since a duty to identify oneself, if a risk was 
established, would have been sufficient.39  

The Court found that the French government’s second submission of 
‘respect for the minimum set of values of an open and democratic society’40 fell 
within the legitimate aim of ‘the protection of the rights and freedoms of 
others’.41 Each subsection of this submission – gender equality, human dignity 
and “living together” – was addressed in turn. Gender equality was ruled out as 
a legitimate aim since it cannot be invoked when women defend the practice in 

 
 
33 ibid para 11. 
34 ibid paras 53 – 68. Of particular note is the first preliminary objection by the French 
government: that the applicant was not a ‘victim’. They argued that she had failed to 
prove she was a Muslim who wished to wear the veil for religious reasons. In particular, 
they drew attention to the fact she only wore the veil ‘when compelled to do so by her 
introspective mood, her spiritual feelings or her desire to focus on religious matters’, and 
would refrain from doing so where it would cause her practical problems (para 53).  It is 
contended that this reflects the government’s fundamental misunderstanding about the 
role religion plays in the life of believers, as also seen in relation to ‘human dignity’ 
(below). 
35 ibid paras 69 – 73. 
36 ibid para 107. 
37 Ahmet Arslan and Others v Turkey App no 41135/98 (ECtHR, 23 February 2010). 
38 SAS (n 1) para 115. 
39 ibid para 139. 
40 European Convention on Human Rights, Article 9(2). 
41 ibid para 117. 
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the context of exercising their Convention rights.42 Human dignity was also 
rejected on the basis that there was no evidence that women who wear the veil 
seek to express contempt towards others.43 However, “living together” was 
accepted as a legitimate aim, with the Court declaring that wearing the veil in 
public could be perceived as ‘breaching the right of others to live in a space of 
socialisation’.44  

When assessing the proportionality of the legislation as a response to the 
aim of “living together”, the Court accepted that where a small number of 
women were involved,45 the legislation would adversely affect them46 and that 
many actors opposed this blanket prohibition.47 However, by giving weight to 
the neutral terms of the legislation,48 the light criminal sanctions involved49 and 
France’s wide margin of appreciation,50 the Court found that the interference 
with Articles 8 and 9 was proportionate.51 Consequently, there was no violation 
of Articles 8 or 9, or Article 14 taken in conjunction with them.52 Article 10 was 
considered to raise no separate issues.53 

The author will now turn to consider possible reasons for the Court’s 
limitation on the manifestation of religious freedom, in this case, the wearing of 
the veil. 
 
 

III. ANALYSIS 
 
Public Safety 
 
Before moving on to consider limitations based on ‘protection of the rights and 
freedoms of others’,54 it is necessary to briefly consider the Court’s opinion on 
 
 
42 ibid para 119. 
43 ibid para 120. 
44 ibid para 122. 
45 ibid para 145. 
46 ibid para 146. 
47 ibid para 147. 
48 ibid para 151. 
49 ibid para 152. 
50 ibid para 155. 
51 ibid para 158. 
52 ibid para 161. 
53 ibid para 163. 
54 ECHR (n 40). 
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the applicability of public safety. While the Court noted that the intention of the 
French legislature was to combat identity fraud,55 it did not find that the ban 
was ‘necessary in a democratic society’.56 The Court decision that the blanket 
ban on the veil was a disproportionate reaction to fears for public safety 
deserves applause. Research suggests that veiled women are happy to identify 
themselves;57 justifying the law on this ground would therefore be illogical.   

There is one possible caveat to this praise. The Court commented that a 
different decision may have been reached ‘in a context where there [was] a 
general threat to public safety’.58 There was no discussion about what this may 
look like, and no reference to Article 15 to suggest that the Court was referring 
to a situation in which the State was permitted to derogate from its Article 9 
obligations. Against the backdrop of recent terrorist attacks, it may not be 
unreasonable for the Court to conclude that France is now facing such a threat. 
However, without evidence that prohibiting face covering would actually 
improve public safety, the Court is unlikely to have reached a contrary 
conclusion should SAS59 have been decided today. Nevertheless, if interpreted 
broadly in future cases, there is a risk that the Court will condone interferences 
with religious freedom as a response to the long-term risks of terrorism. 
 
Gender Equality 
 
The Court’s argument that gender equality cannot be invoked in situations 
where women defend the practice in question in the context of exercising their 
Convention rights60 is surely correct since, as McCrea states, ‘the right to oppose 
one’s own liberation is as much a right as any other element of freedom of 
expression and belief’.61 If the opposite were true, the Convention would not 
protect individuals’ freedom to make decisions for themselves but rather would 
protect their right to act in the way society considers ‘correct’, offering no 
support to minorities who do not adhere to majority norms. 

 
 
55 SAS (n 1) para 115. 
56 ECHR (n 40). 
57 Open Society Initiative for Europe, ‘Unveiling the Truth: Why 32 Muslim Women 
Wear the Full-Face Veil in France’ (Open Society Foundations 2011) 13. 
58 SAS (n 1) para 139. 
59 ibid. 
60 ibid para 119. 
61 R McCrea, ‘The Ban on the Veil and European Law’ (2013) 13(1) HRLR 57, 59. 
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Despite reaching the correct substantive outcome, criticism can be levied 
at the Court for failing to question the underlying assumption that the veil is a 
‘symbol of subservience’.62 There has been a welcome movement away from the 
criticism of Islamic dress infamously seen in Dahlab v Switzerland,63 but had the 
Court gone further and explicitly recognised that the veil may be a symbol of 
female emancipation, it would have provided an alternative view to those who 
believe they “know” Muslim women are oppressed.64  

Research suggests that very few women who wear the veil are encouraged 
to do so by their relatives,65 and none of the interviewees from France66 and 
Belgium67 reported being coerced into adopting the veil. Even accepting that 
methodology flaws undermine the statistical validity of the reports’ findings, it 
becomes impossible to maintain that the veil should be seen as necessarily 
oppressive in all circumstances.68 If coercion cannot be proved, the presumption 
must be that women who wear the veil have made that decision autonomously.69 
Any other conclusion is unjustifiably paternalistic and undermines the gender 
equality it seeks to promote. The Court’s argument fails to reflect this. 

 
Human Dignity 
 
As noted by McCrudden, human dignity is renowned for being a poorly defined 
concept,70 and thus requires careful consideration by the Court when it is 
invoked to justify interference with a Convention right. The Court rejected it as 
a legitimate aim in just five sentences, finding that there was no evidence that 
women wearing the veil seek to express contempt for others.71 This conclusion 

 
 
62 Assemblée Nationale, ‘Rapport d’information’ (n 18) 107. 
63 Dahlab v Switzerland App no 42393/98 (ECtHR, 15 February 2001) para 1. 
64 L Ahmed, Western Ethnocentrism and Perceptions of the Harem (1982) 8(3) Fem Stud 521, 
522. 
65 Open Society Initiative for Europe (n 53) 15. 
66 ibid 14. 
67 E Brems et al, ‘Wearing the Face Veil in Belgium: Views and Experiences of 27 
Women Living in Belgium concerning the Islamic Full Face Veil and the Belgian Ban on 
Face Covering’ (Universiteit Ghent 2012) 4. 
68 McGoldrick (n 26) 14. 
69 Hunter-Henin (n 3) 625. 
70 C McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’ (2008) 
19(4) EJIL 655. 
71 SAS (n 1) para 120. 
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is well supported by research,72 and its acceptance by the Court is to be 
welcomed. However, in approaching the issue from this perspective, the Court 
failed to grapple with the French government’s submission that wearing the veil 
is ‘necessarily dehumanising and [can] hardly be consistent with human 
dignity’.73 This failure is not just ‘a little unfortunate’: 74 it leaves untouched a 
damning assertion about Islamic practices. 

By engaging with the discussion on the terms the Court ought to have 
done, it is evident that human dignity arguments cannot support the legislation. 
As emphasised in KA and AD v Belgium,75 individual autonomy is a critical 
element of human dignity. By legislating based on the paternalistic idea that 
officials know better than the women involved their reasons for wearing the 
veil, respect for individual autonomy disappears. Moreover, the argument can be 
made that it is the ban on the veil that deprives women of their dignity: as 
wearing the veil is an outward manifestation of their religion, and thus an 
integral part of their personality, prohibiting them from wearing it may be 
dehumanising.76  

The conclusion that the protection of human dignity is an invalid basis on 
which to defend the legislation is thus irrefutable. However, for completeness, it 
should be added that there is no evidence that the legislation would have been 
capable of restoring any dignity that the women had lost: penalising women for 
veiling will not liberate them77 but does risk worsening the oppression of the 
minority vulnerable to being forced into a highly restrictive domestic life.78  
 
Living Together 
 
(Il)legitimate Aim 
In order to consider the French government’s submission that the legislation 
helps ensure the observance of the minimum requirements of life in society,79 

 
 
72 Brems (n 63) 5. 
73 SAS (n 1) para 82. 
74 J Adenitire, ‘Has the European Court of Human Rights recognised a legal right to 
glance at a smile?’ (2015) 131(Jan) LQR 43, 45. 
75 KA and AD v Belgium App no 45558/99 (ECtHR, 17 Feb 2005) paras 79-84. 
76 Adenitire (n 70) 46. 
77 Hunter-Henin (n 3) 627. 
78 C Laborde, ‘State paternalism and religious dress code’ (2012) 10(2) ICON 398, 408. 
79 SAS (n 1) para 82. 
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the Court sought to place it within the scope of the legitimate aim ‘the 
protection of the rights and freedoms of others’.80 It did so by reaching the 
conclusion that ‘the barrier raised against others by a veil concealing the face is 
perceived… as breaching the right of others to live in a space of socialisation 
which makes living together easier’.81 Even setting aside the issue of whether the 
veil is rightly described in this way, there is a critical flaw in this reasoning: 
nowhere in the Court’s jurisprudence is there reference to a right to socialise in 
public. Nor did the Court attempt to explain how it could be derived from 
established rights. Instead, it appears to have turned the illegitimate interest in 
seeing someone’s face into a legal right, which can be balanced against that 
person’s religious freedom.82 If reapplied in future cases, this has the potential to 
seriously undermine Convention protection of practices which upset majority 
sensibilities.  

It may be argued that in accepting “living together” as a legitimate aim, the 
Court has accepted an extension of laïcité. The principle has previously been 
used to demand the neutrality of public officials and public services,83 but here it 
appears to have been (implicitly) invoked by the French government to demand 
the same of private individuals appearing in public. It is doubtful whether laïcité 
can coherently be broadened in this way. At the very least, the Court should 
have offered an explanation for accepting the French government’s submission 
on this point. 

By effectively permitting the French government to create its own 
legitimate aim, the rest of the legal analysis is ‘contaminated’,84 since even if the 
legislation is a proportionate response to “living together”, if this aim is not 
legitimate, it should not be used to justify the interference. Leigh and Hambler 
have noted that such an approach risks being overly purist in light of the Court’s 
habit of utilising “the rights and freedoms of others” imprecisely. 85  The better 
alternative, they contend, is that non-Convention rights should be given less 
weight in the proportionality assessment.86  
 
 
80 ECHR (n 40). 
81 ibid para 122. 
82 Adenitire (n 70) 46. 
83 Hunter-Henin (n 3) 617 
84 ‘Religion: full-face veil – ban in public places – Islam – women’ (2014) 6 EHRLR 647, 
652. 
85 I Leigh and A Hambler, ‘Religious Symbols, Conscience and the Rights of Others’ 
(2014) 3(1) Oxford Journal of Law and Religion 2, 16-17. 
86 ibid. 
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Proportionality 
Even so, the Court’s judgment is not redeemed. The Court disregarded any 
meaningful proportionality assessment in favour of deference to the French 
authorities. A preliminary issue in this regard is that a narrower margin of 
appreciation was due: with just two European countries having enacted 
legislation to ban the public wearing of the veil, the Court’s conclusion that 
there was no consensus on the matter87 can be fairly described as ‘perplexing’.88 
In some states debates continue,89 and in others the practice is so rare it is not 
publically discussed,90 but such observations do not detract from the reality that 
France’s stance is only shared by Belgium.91 

Even setting aside this issue, it must be remembered that the existence of a 
margin of appreciation does not prevent the Court from scrutinising the issues 
at hand. In Ahmet Arslan,92 a close examination of the circumstances led the 
Court to conclude that despite Turkey’s wide margin of appreciation, 
criminalising the conduct of Aczimendi Tarikatÿ members for wearing religious 
dress in public amounted to a violation of Article 9. Having distinguished it on 
the (weak) 93 basis that it did not involve covering the face,94 the Court then 
appeared to forget that granting a margin of appreciation should not equate to 
granting national authorities carte blanche to violate Convention rights. 

Had the Court explored the concept of “living together” adequately, there 
are at least three reasons to suggest it would have concluded the legislation was 
disproportionate, even in light of an excessively wide margin of appreciation. 

Firstly, wearing the veil is not necessarily incompatible with social 
interaction. Empirical research suggests that women who wear the veil are not 
rejecting socialisation by doing so.95 Drawing quantitative conclusions from this 
 
 
87 SAS (n 1) para 156. 
88 Adenitire (n 70) 47. 
89 Hunter-Henin (n 3) 613. In addition to the UK, European states in which banning the 
veil is regularly discussed include Italy, the Netherlands, Spain and Switzerland. 
90 Adenitire (n 70) 47. European states in which there is no public discussion on the veil 
because the practice is so rare include: Bulgaria, Czech Republic, Hungary, Latvia and 
Romania,  
91 Code pénal art 563bis. 
92 Ahmet Arslan (n 36). 
93 Hunter-Henin (n 3) 636. 
94 SAS (n 1) para 136. 
95 Open Society Initiative for Europe (n 53) 13. 
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data should be avoided, but it nevertheless raises the argument that the French 
government’s assertions are based on fallacy rather than fact. If the argument is 
instead that the majority of the French population feel unable to interact with 
women who wear the veil, perhaps softer measures to combat the ‘deeper 
issues’96 underpinning public perceptions would be more appropriate. 

Secondly, the legislation could work against the French ideal of “living 
together”. Given that most women choose to wear the veil after careful 
consideration,97 it is unlikely that their initial reaction to being banned from 
doing so will be to continue in their normal routines unveiled.98 Instead, they 
may minimise the time they spend in public places – a possibility supported by 
research99 – thus reducing social integration and increasing marginalisation.100 

Thirdly, it is plausible that Islamophobia - broadly defined as ‘an ideology, 
similar in theory, function and purpose to racism… that sustains and 
perpetuates negatively evaluated meaning about Muslims and Islam’101 – has 
been fuelled by the legislation, undermining notions of an integrated, 
harmonious society. Empirical research suggests this to be true,102 and such a 
response would not be entirely unexpected: by saying there is something wrong 
with the veil, the French government has given members of the public who 
share this opinion a sense of justification for acting against women who wear it. 
Islamophobic attacks understandably trigger feelings of humiliation, isolation 
and embarrassment,103 and there is evidence that they cause victims to question 
their national identities.104 Thus, if the legislation exacerbates Islamophobia, it 
will have done the opposite of fostering the claimed intention of a pluralistic 
society.105  

As the legislation is incapable of meeting the (il)legitimate aim of “living 
together”, as demonstrated above, it should not have been found to be a 
 
 
96 McGoldrick (n 26) 12. 
97Open Society Initiative for Europe (n 53) 4. 
98 S Ouald Chaib and E Brems, ‘Doing Minority Justice Through Procedural Fairness: 
Face Veil Bans in Europe’ (2013) 2(1) Journal of Muslims in Europe 1, 8-9. 
99 Brems (n 63) 36. 
100 Hunter-Henin (n 3) 624; Adenitire (n 70) 48. 
101 C Allen, Islamophobia (Ashgate 2010) 190. 
102 Open Society Initiative for Europe (n 53) 17. 
103 C Allen, ‘Exploring the Impact of Islamophobia on Visible Muslim Women Victims: 
A British Case Study’ (2014) 3(2) Journal of Muslims in Europe 137, 152. 
104 Commission on British Muslims and Islamophobia, Islamophobia: a challenge for us all 
(The Runnymede Trust 1997) 12. 
105 SAS (n 1) para 153. 
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INTRODUCTION 
 

The courts and the American Arbitration Association (AAA) refer to mediation 
as a procedure in which communications between the disputants is facilitated by 
a neutral third party (mediator) to reach a mutually acceptable settlement to the 
dispute in question.1 Mediation is gaining momentum as an alternative method 
to litigation in resolving commercial disputes.2 Stamato submits that it has 
become the most accelerated form of alternative dispute resolution (ADR),3 
since litigants are currently concerned with settling disputes without a trial; court 
claims belong to the last resort.4 Private negotiation and settlement of 
potentially litigated disputes are unequivocally favoured by public policy.5 Thus, 
ADR methods like arbitration and mediation are becoming popular and are 

 
 
* Ph.D. Candidate at Durham University and Business Law Manager with the Institute of 
Chartered Accountants in England and Wales. 
1 American Arbitration Association, 'A Guide to Mediation and Arbitration for Business 
People' (2000) 
<http://www.adr.org> accessed 3 April 2015; see also, E Stong, 'The Uniform 
Mediation Act: An Opportunity to Enhance Confidentiality in Business Mediation' 
(2002) ADR Currents 5. 
2 BE Meyerson, 'Mediation And Arbitration Converge In New California Supreme Court 
Decision' (2007) Arizona ADR Forum 6. 
3 L Stamato, 'Dispute Resolution and the Glass Ceiling: Ending Sexual Discrimination at 
the Top' (2000) 55 (1) Dispute Resolution Journal 24. 
4 AKC Koo, 'Confidentiality of Mediation Communications' (2011) 30 (2) Civil Justice 
Quarterly 193. 
5 MA Weston, 'Confidentiality’s Constitutionality: The Incursion On Judicial Powers To 
Regulate Party Conduct In Court-Connected Mediation' (2003) 8 (29) Harvard 
Negotiation Law Review 44. 
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proportionate response. The Court’s failure to engage with proportionality may 
not have surprised all commentators,106 but it ultimately led to a decision that 
this author suggests is substantively incorrect. 

 
 

CONCLUSION 
 

There is undoubtedly truth in Resnick’s assertion that ‘there is no magic solution 
to the dilemma that liberal democratic societies face when it comes to 
reconciling shared citizenship… with respect for cultural diversity’,107 and with 
82% of its citizens supporting a ban on the veil,108 one can be forgiven for 
feeling some sympathy for the French government.  

However, setting aside the political debate, it is clear that the SAS109 
judgment is deeply flawed: the Court avoided evaluating assertions that the veil 
is necessarily oppressive to women and violates their dignity; appears to have 
invented a right to socialise in public places; and failed to realise the legislation is 
incapable of furthering the “living together” ideal. As such, not only has it put 
an ‘outstanding arrow in the bow of advocates of the ban’,110 elsewhere in 
Europe, the Court has undermined the protection offered to minority groups 
and raised the question: can we now prohibit all socially shocking concepts?111 

 
 
106 McCrea (n 57) 67. 
107 P Resnick, ‘Republicanism, Multiculturalism and Liberalism’ (2004) 5(Summer/Fall) 
Inroads 77, 77. 
108 Pew Research (n 17). 
109 SAS (n 1). 
110 Adenitire (n 70) 44. 
111 D Koussens, ‘Sous l’affaire de la burqa… quel visage de la laïcité Française?’ (2009) 
41(2) Sociologie et Sociétés 327, 328. 
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being incorporated into the conventional judicial litigation process.6  
Regardless of the increasing acceptability of private settlement, it is 

essentially vital that the disputants who have submitted their arguments in court 
abide by the judicial procedural standards.7 Cornes submits that mediation is not 
simply ‘assisted without prejudice negotiations’; privilege and confidentiality are 
the key elements of a successful mediation, and the principal reasons for opting 
for mediation.8 This is especially true in commercial mediation because the 
disputants expect their personal and commercial confidences to remain strictly 
confidential. Peterson suggests that without mediation’s confidential guarantee, 
no sensible disputants or mediators would make admissions or provide evidence 
that could be adversarial for them in future litigation (should mediation fail)9 
and numerous advantages for mediation, which are measured in cost, time, 
relationship, reputation etc., would prove futile.10 Mediation is encouraged as a 
privileged and private process, and confidentiality has been illustrated as a 
central feature of that process, in comparison with open and accessible tribunal 
or court proceedings (operating on the public record).11  

However, given the globally varied approach towards the issue of 
confidentiality, arguably mediation confidentiality does not grant complete 
immunity from disclosure in legal proceedings.12 In fact, as Koo argues, the 
‘legal protection for confidentiality in mediation is far from absolute’.13 This 
essay examines the extent to which the law requires the maintenance of 
confidential relationships in private interests. Particularly, the author explores 
the balance between preserving confidences and the administration of justice in 
the public interest, which demands disclosure of all significant information 

 
 
6 KVW Stone, Private Justice: The Law of Alternative Dispute Resolution (1st edn Foundation 
Press 2000) 799. 
7 SR Cole, 'Managerial Litigants? The Overlooked Problem of Party Autonomy in 
Dispute Resolution' (2000) 51 Law Journal 1199, 1202. 
8 D Cornes, 'Mediation Privilege and the EU Mediation Directive: An Opportunity?' 
(2008) 74 Arbitration 395. 
9 M Zamboni, 'Confidentiality in Mediation' (2003) 6(5) International Arbitration Law 
Review 176. 
10 ALH Peterson, 'When Mediation Confidentiality and Substantive Law Clash: An 
Inquiry into the Impact of In Re Marriage of Kieturakis on California's Confidentiality Law' 
(2007) 8(1) Pepperdine Dispute Resolution Law Journal 199. 
11 D Spencer, Essential Dispute Resolution (2nd edn Cavendish, Australia 2005) 65. 
12 Paragon Finance Plc (formerly National Home Loans Corp Plc) v Freshfields [1999] 1 WLR 1183 
CA at 1188. 
13 Koo (n 4) 192-203. 
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required for the unprejudiced disposal of litigation.14 In doing so, the essay will 
begin by examining the mediation agreement, then move on to considering the 
varied approaches towards mediation adopted primarily in the United Kingdom 
(UK), United States (US), and finally end by exploring a balanced approach 
between the competing policies of confidentiality and the demands of justice. 

 
 

I. THE MEDIATION AGREEMENT 
 

An ideal mediation agreement encompasses a non-disclosure duty of all the 
information produced or transpired in connection with the mediation between 
the disputants and the mediator.15 The Chartered Institute of Arbitrators 
provides that the agreement may also require that in any following litigation, 
arbitration, or adjudication arising out of the dispute, the disputants will abstain 
from calling the mediator as a witness,16 unless the law requires the evidence or 
there is a serious risk to the life or safety of any person.17 With respect to 
confidentiality, Article 9 of the United Nations Commission on International 
Trade Law (UNCITRAL) Model Law on International Commercial Conciliation 
states: ‘Unless otherwise agreed by the parties, all information relating to the 
conciliation proceedings shall be kept confidential, except where disclosure is 
required under the law or for the purpose of implementation or enforcement of 
a settlement agreement’.18 

It can be rationalised that the purpose in maintaining confidentiality in 
mediation is: (1) to promote trust and a guileless proceeding (sometimes 
underlying interests can be extremely personal and the parties may be hesitant to 
disclose them); (2) to deter the detrimental effect on the mediator's approach of 
 
 
14 Three Rivers DC v Bank of England (No.4) [2004] UKHL 48; [2005] 1 AC 610 [28]. 
15 Article 12.1-12.2, Practice Guideline 4, Chartered Institute of Arbitrators, 'Mediation 
Rules' <https://www.ciarb.org/docs/default-source/practice-guidelines-protocols-and-
rules/4-guidelines-on-mediation-rules.pdf?sfvrsn=2> accessed 9 March 2016. 
16 ibid Article 14.1. 
17 Paragraph 9, Practice Guideline 1, Chartered Institute of Arbitrators, 'Mediation Rules' 
<https://www.ciarb.org/docs/default-source/practice-guidelines-protocols-and-rules/1-
guidelines-on-confidentiality-in-mediation.pdf?sfvrsn=2> accessed 9 March 2016. 
18 UNCITRAL, 'UNCITRAL Model Law on International Commercial Conciliation with 
Guide to Enactment and Use' (2002) 
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Model_conciliatio
n.html> accessed 23 April 2054; see also, Article 8 and Article 10 of UNCITRAL Model 
Law on International Commercial Conciliation (2002). 
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a neutral facilitator (compelling a mediator to testify or give evidence will 
compromise his/her neutral role); (3) to avoid publicity (disputants may avoid 
publicity to preserve business secrets, sensitivity of the dispute, etc.); and (4) 
avoid disputants limiting their disclosures, admissions and evidence if it might 
be used against them in subsequent litigation.19 Lide suggests that if mediation 
confidentiality is maintained, it is the most befitting ADR method to resolve 
commercial disputes, intellectual property and information technology matters.20 
However, Bondy argues that the accountability of public bodies is compromised 
and the scrutiny of outcomes is limited due to confidentiality of mediated 
settlements.21 What confidentiality actually means is often a ‘grey area’.22 
Symptomatically, in the UK, regardless of whether there is a confidentiality 
mediation clause, what transpires during mediation can be later admitted as 
evidence in litigation.23 Thus, despite the contractual duty of non-disclosure, 
admissions are not privileged simply because they are made in confidence.24 
Australian Courts have not comprehensively considered the confidentiality 
clauses, but policy facilitates their enforcement.25  

Meyerson submits that confidentiality in mediation is ensured by virtue of 
an agreement that can be enforced through common law, equity, or legislation.26 
It is a frequent practice for disputants to sign a mediation agreement with the 
mediator (e.g. confidentiality provisions is normally found in Australian 
mediation agreements).27 Confidentiality in mediation is usually contractual and 
the confidential obligations may be a term of a ‘quasi contract, an express term 
of a written agreement, or an implied duty’.28  Phipps and Toulson suggest that 
 
 
19 Nick v Morgan's Foods Inc., 270 F.3d 590, 2001 U.S. App. 23895. 
20 EC Lide, 'The Role of Alternative Dispute Resolution in Online Commerce, 
Intellectual Property and Defamation' [1996] 12 Ohio State Journal on Dispute 
Resolution 193. 
21 V Bondy, 'Mediation and Judicial Review- Mind the Research Gap' (2005) Judicial 
Review 220. 
22 A Poole, 'Mediation Case Law: Current Issues' (2008) Scots Law Times (News) 155. 
23 ibid. 
24 Santa Fe International Corp v Napier Shipping [1985] SLT 430, para 13.57 Evidence. 
25 Abriel v Australian Guarantee Corp [2000] FCA 1198; see also, 789Ten v Westpac Banking 
Corp (2004) NSWSC 594; and L Boulle, Mediation: Principles, Process, Practice (3rd edn, 
Butterworths UK 2005) 690. 
26 Meyerson (n 2) 6. 
27 ibid. 
28 Farm Assist Ltd (In Liquidation) v Secretary of State for Environment, Food and Rural Affairs 
(No.2) [2009] EWHC 1102 (TCC); see also, AA Nolan and M O’Brien, 'Confidentiality In 
Mediations- A Work In Progress' (4 May 2010) delivered to the Victorian Bar CPD 
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the disputant-mediator relationship gives rise to the confidentiality duties.29 Law 
of equity may protect any confidentiality,30 and it is irrelevant whether the duty 
is a contractually implied term or an equitable duty. Many jurisdictions have 
adopted legislative provisions to address mediation confidentiality.31 The major 
legislative protection of confidentiality in mediation is given effect through 
admissibility of evidence provisions.  

 
 

II. THE “WITHOUT PREJUDICE” RULE 
 

With respect to the probable existence of and desirability for a distinct privilege 
attaching to mediation, Brown and Marriott submit that ‘it remains to be settled 
conclusively by the courts, if not by the legislation, as to if there is a mediation 
privilege, including all transpiring communications, whether the mediation 
concerns civil, commercial, family matters, etc.’32 Phipps and Toulson notes that 
confidentiality is not a barricade to disclosure of information or evidence in 
litigation, but the court will only force such disclosure if it is essential for the fair 
disposal of the case.33 Nonetheless, the “without prejudice” rule is an exception 
to the above principle. The “without prejudice” rule’s purpose is to exclude all 
negotiations (oral or written) that are aimed at settlement from being produced 
as evidence in court (per Lord Griffiths).34 In the UK and Australia written and 
oral statements made on a “without prejudice” basis whilst mediating towards a 
settlement of a dispute are inadmissible in a following litigation pertaining to the 
same issue.35  

The “without prejudice” rule is based on a dual rationale as identified by 

                                                                                                                   
Program <www.barristers.com.au/secure/downloadfile.asp?fileid=1002479> accessed 
13 May 2015. 
29 C Phipps and R Toulson, Confidentiality (2nd edn, Sweet & Maxwell 2006) para17-001, 
293. 
30 Corrs Paveys v Customs (Vic) (1987) FCR 442 per Gummow J at 442-443; see also, 
Australian Football League Ltd v The Age Company Ltd (2006) 15 VR 419; and Control 
Australia v Emtech & Associates (1980) FLR 184. 
31 See Section 24A of the Supreme Court Act 1986 of the State of Victoria (Australia). 
32 H Brown and A Marriott, ADR Principles and Practice (2nd edn, Sweet & Maxwell: 
London 1999) para 22-079. 
33 Phipps and Toulson (n 29) para 17-001; see also, British Steel Corporation v Granada 
Television Ltd [1981] AC 1096. 
34 Rush & Tompkins Ltd v Greater London Council [1989] AC 1280 HL at 1300. 
35 Boulle (n 25) 690. 
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Oliver LJ in Cutts v Head36: public policy of encouraging disputants to negotiate 
and settle out of court;37 and on the basis of an implied or express agreement 
between the disputants that their communications made in the course of 
settlement negotiations should be inadmissible in evidence if litigation arises.38 
This allows the disputants to agree impliedly or expressly to adjust the effect of 
“without prejudice” privilege, either by limiting or expanding its reach (per 
Robert Walker LJ).39 If there is anything that the parties want to disclose or 
make public, then it is necessary they include that in the settlement agreement 
itself. Because while the process is protected, the settlement that arises from it is 
not. A disclosure to mediator privilege information is not seen as waiving a right 
to privilege. Also, in an Australian judgement, Young J in Lukies v Ripley [No. 
2]40 held ‘mediation is somewhat analogous to “without prejudice” 
discussions… [e]xpress or implied admissions made in the course of mediation 
cannot be disclosed.’41 

Zuckerman submits that policy considerations encourage settlement 
negotiations and once the disputants have consented to mediate on a “without 
prejudice” basis, ‘elementary justice expects the law to sustain the agreement 
that their communications should be privileged and inadmissible.’42 Boulle 
classifies five main exceptions to the non-admissibility principles: (1) parties 
consenting to disclosure; (2) admissibility of mediated agreements; (3) 
allegations of illegality (4) mediators reporting obligations; and (5) procedural 
hearings and costs orders.43 Additionally, exceptions suggested by Robert 
Walker LJ44 have been classed in three categories: (1) to support agreements 
between the parties;45 (2) permitting judicial control over the fairness of 

 
 
36 Cutts v Head [1984] Ch. 290 CA 306. 
37 Rush (n 34) 1300. 
38 Muller v Linsley & Mortimer [1996] 1 PNLR 74 CA; see also, Prudential Assurance Co Ltd v 
Prudential Insurance Co of America (No.2) [2003] EWCA Civ 1154. 
39 Unilever plc v The Procter & Gamble Co [2001] 1 All ER 783; Reed Executive v Reed Business 
Formation Ltd [2004] EWCA (Civ) 887. 
40 Lukies v Ripley [No. 2] (1994) 35 NSWLR 283. 
41 Daniels v AWA Ltd (1995) 13 ACLC 614 (CA). 
42 A Zuckerman, Zuckerman on Civil Procedure: Principles of Practice (2nd edn, Sweet & 
Maxwell: London 2006) para 16.5. 
43 Boulle (n 25) 563; see also, Tracy v Bifield (SCWA) BC9801948; Halsey v Milton Keynes 
General NHS Trust: Steel, Joy & Halliday [2004] EWCA Civ 576; Reed (n 39);  Rajski v 
Tectran Corp Pty Ltd [2003] NSWSC 476. 
44 Unilever (n 39). 
45 Brown v Rice [2007] EWHC 625 (Ch); [2008] FSR 3; see also, Reed (n 39). 
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settlement agreements; 46 and (3) distinct privilege analogous to the “without 
prejudice” rule.47 

In Earl of Malmesbury v Strutt & Parker,48 following a mutually decided 
waiver of privilege by the disputants, the court examined the “without 
prejudice” evidence and held that a party behaving unreasonably in mediation 
would be equivalent to a party evading to mediate, thereby risking a cost 
sanction. Although, it is doubtful that courts will hear evidence as to a party 
behaving unreasonably, as it will be privileged (except if the privilege has been 
waived).49 Cornes submits that the courts are normally supportive of the 
privilege in mediation, but the actuality is that attitude is essentially that of 
looking at “without prejudice” with reference to the common law rules created 
concerning “without prejudice” negotiations simpliciter.50  

In relation to witnesses, experts and other interested third parties who may 
be part of the mediation but not party to the mediating agreement or indeed its 
requisite confidentiality, it may be necessary for the mediator to ensure that the 
commitment to confidentiality is ensured by asking them to sign the 
confidentiality undertaking prior to participating in the process.  

Furthermore, Koo submits that legal professional privilege is a prominent 
safeguard against obligatory disclosures,51 and offers a complete protection level 
(per Lord Bingham CJ) unless the disputants waive their privilege (impliedly or 
expressly).52 Legal professional privilege is resolutely recognised in English law 
as a fundamental human right,53 and it covers document and other 
communications that arise from legal proceedings or giving or getting advice, so 
that the parties and mediators can communicate openly and confidently without 
the fear of enforced disclosure confidential communications. For a document to 
qualify for the privilege, the dominant purpose of the communication must have 
 
 
46 Ruttle Plant Hire Ltd v Secretary of State for the Environment, Food and Rural Affairs [2007] 
EWHC 2870 (TCC); [2008] 2 All ER (Comm) 264; see also, Farm Assist (n 28); Savings & 
Investment Bank Ltd (In Liquidation) v Fincken [2004] 1 All ER 1125; and Venture Investment 
Placement Ltd v Hall [2005] EWHC 1227 (Ch). 
47 Rush (n 34) 1300; and Muller (n 38). 
48 Earl of Malmesbury v Strutt & Parker [2008] EWHC 424 QB. 
49 Cornes (n 8) 402. 
50 ibid. 
51 Koo (n 4) 200. 
52 Paragon (n 12) 1188. 
53 The Law Society, 'England and Wales: The Jurisdiction of Choice' 
<http://www.lawsociety.org.uk/documents/downloads/jurisdiction_of_choice_brochur
e.pdf> accessed 2 May 2015. 
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been to acquire legal advice. But then again, it is for the court to decide whether 
the main purpose of the communication was legal advice.54 It is submitted that 
there are exceptions to all privileges, and if any illegality is involved then the 
mediator can disclose the information.55 Also, the statutory exclusion to the 
“without prejudice” privilege can be some apparent public interest; while the 
privilege is normally absolute, it can be overridden by statute or waived by the 
disputants: ‘no balancing exercise… has to executed’ (per Lord Scott).56 

On the other hand, the question of enforcement of a settlement agreement 
by the court is factual and requires examination of the negotiation process. 
Contract law is interpreted based on the parties' intentions, and the courts 
deduce an explicit contract without looking to external contractual evidence:57 

 
The courts and the policy-makers have struggled with the tension between 
the need to develop the facts as to what transpired at the mediation in 
order to be in a position to analyse claims made under contract law, and 
the need to preserve the confidentiality of the mediation proceedings. 
Concern centres on both an identification of the circumstances and the 
nature of the evidence that should be allowed as to the mediation 
proceedings, and on the permissible scope of testimony by the mediator.58 

 
The permissible scope of testimony by the mediator in preserving 

mediation confidentiality has been a grave concern. Ideally, a mediator has a 
duty to protect confidential information and may not be duty-bound to testify in 
court. Notwithstanding, the position in relation to mediators is inconsistent. 
Mediators are often compelled to testify in courts. Even if a rule required that a 
mediator not give evidence in the court, the rule will plausibly fall away. Firstly, 
the Model Standards of Conduct for Mediators59 does not generally prevent 

 
 
54 Greenough v Gaskell All ER 767 para 1824-1834. 
55 Paragon (n 12) 1188; R v Cox and Railton [1884] 14 QBD 153. 
56 Three Rivers (n 14) para 25. 
57 E Sussman, 'A brief survey of US case law on enforcing mediation settlement 
agreements over objections to the existence or validity of such agreements and 
implications for mediation confidentiality and mediator testimony' (2006) Mediation 
Committee Newsletter 32, 32. 
58 ibid 35. 
59 Standard V of the Model Standards of Conduct for Mediators, American Bar 
Association, American Arbitration Association and Association for Conflict Resolution, 
'Model Standards of Conduct for Mediators' (2005) 
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mediators from testifying under legal compulsion, and secondly, a requirement 
or a subpoena by a judge will trump any rule of any organisation and any 
voluntary codes of conduct which mediators might sign.  
 
 

III. COMPARATIVE APPROACHES: US, UK AND AUSTRALIA 
 

Worldwide there is great divergence in the standard of confidentiality to which 
mediators are held. For example, in Australian courts, mediators have been 
subpoenaed to testify in courts. In Sweden, Belgium and Italy, lawyers who 
acted as mediators can invoke confidentiality provisions.60 In Germany, an 
agreement between the parties not to call the mediators as witness will be 
upheld in the civil courts and also in arbitration.61 This section will compare the 
approaches towards confidential mediation privilege in the US and the UK, with 
some consideration as to the Australian context. 

In the United States, many decisions based on government laws and 
statutes tend to reflect the evolving approach of the judiciary in introducing the 
“no exceptions” practice on the issue of confidentiality in mediation.62 More 
than a decade ago, in Rinaker,63 the courts had to consider whether the 
significance of the mediator's testimony would compensate the interests and 
principles that would be damaged if the mediators were duty-bound to testify. 
The court reasoned that the open court testimony was correct as ‘mediating 
parties had waived the protection of confidentiality and certainly have requested 
the court to compel the mediator to testify… If one mediating party were 
objecting to mediator's testimony, we would be faced with a considerably more 
complex analysis’.64 In this case, the California Court of Appeal said that 
mediation confidentiality was subordinate to the constitutional right. They 
waived the right to confidentiality with respect to public policy. 

                                                                                                                   
<http://www.mediate.com/pdf/ModelStandardsofConductforMediatorsfinal05.pdf> 
accessed 23 April 2015. 
60 Boulle (n 25) 690. 
61 ibid. 
62 M Zamboni, 'Confidentiality in Mediation' (2003) 6 (5) International Arbitration Law 
Review 175. 
63 Rinaker v Superior Court 62 Cal.App.4th 155, 74 Cal.Rptr.2d 464 (3d Dist. 1998). 
64 ibid; PR Fisher, 'Changes In Mediation Confidentially' (2001) <http://www.fisher 
mediation.com/library_changes.php> accessed 5 April 2015. 
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In Olam v Congress Mortgage Co,65 the district court relied on its judicial 
powers to articulate its need to determine whether a statutory mediation 
privilege should yield to an obligatory need for evidence.66 The court 
contemplated that Section 1119 of California Evidence Code was not absolute, 
indicating to Rinaker's observation of the need for protecting confidentiality to 
give way to important public-policy issues.67 Statutory confidentiality was found 
to be subject to a judicial balancing of the contesting public policy discussion for 
confidentiality and the court’s necessity to ascertain facts to rule on the 
dispute.68 It was noted that refusing to admit the mediator's testimony could 
deprive the litigation of evidence required to analyse the claimant's competency 
contentions.69 In this case mediation privilege was subordinate to the 
administration of justice, thus there was no difficulty in waiving mediation 
confidentiality as public policy trumped. 

Hollenbeck submits that the court applied ‘a tortured interpretation’ of 
Section 703.5 California Evidence Code to hold that it could override a 
mediator‘s legislatively defined inabilities as a witness.70 Section 703.5 California 
Evidence Code provides that: ‘No mediator shall be competent to testify in any 
subsequent civil proceeding as to any statement, conduct [or] decision occurring 
at or in conjunction with the proceeding [over which the mediator presided]’. 
The courts construed that the section obligated an independent duty on the 
courts to establish whether a mediator's testimony may be rationalised by 
defending or advancing a conflicting interest of comparable magnitude.71 In 
Olam it was held that ‘in assessing the interests that would be damaged if the 
mediator were forced to testify or give evidence against the interests that would 
be threatened if the testimony/evidence were not accessible, the mediator was 
compelled to testify under the seal by the federal court, analysed the sealed 
testimony and allowed its disclosure by determining that it was justified by an 
 
 
65 Olam v Congress Mortgage Co. 68 F. Supp. 2d 1110 (N.D. Cal. 1999); see also, Smith v 
Smith 154 FRD 661, 664 (N.D. Tex. 1994); Allen v Leal, 27 F. Supp. 2d 945, 947 (S.D. 
Tex. 1998). 
66 Weston (n 5) 57. 
67 C Franklin, ' Mediation’s Confidentiality Controversy' 
<http://www.dailyjournal.com/cle.cfm?show=CLEDisplayArticle&qVersionID=80&ei
d=872569&evid=1> accessed 6 May 2015. 
68 Weston (n 5) 54. 
69 Franklin (n 67). 
70 K Hollenbeck, 'The Sounds of Silence: Compelling Mediator Testimony in Olam v. 
Congress Mortgage Co.' (2002) 20 (1) Conflict Resolution Quarterly 19. 
71 Olam (n 65). 
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prevailing fairness interest.’72 However, Hollenbeck argues that this ‘conclusion 
was incorrect since courts frequently decide the claim of a likewise situated 
disputant negotiating a contract without the help of a mediator’.73 Disputants 
who desire to enforce the settlement without the help of the mediator’s 
testimony are no worse off than if they settled by themselves. Furthermore, 
Uniform Mediation Act and the Ninth Circuit precedent signify that the 
required accessibility of evidence/communication does not overrule the 
confidentiality policy considerations, thus the court should not have compelled 
the mediator to testify.74 

On the contrary, in Foxgate,75 the courts held that there were “no 
exceptions” to mediation confidentiality (under Section 1119 and 1121 
California Evidence Code) where the disputants had urged a public-policy 
exception.76 It was construed that mediation must promote the administration 
of justice, with concern for maintain the virtue of the trials of those disputes 
which do not settle, and with further concern for the rights of concerned third 
parties in following litigation.77 The courts upheld the mediation privilege and 
provided that California statutes unreservedly prohibit admission and 
consideration of mediation communication in court78 and neither a party nor a 
mediator disclose mediation communications.79 The appellate court held that 
the mediator's report could be considered in this case.80 The Supreme Court had 
a different view and said that the confidentiality had to be respected.81 

Also, in Princeton Insurance Co,82 the court refused to admit mediator's 
testimony in evidence and asserted that it is questionable to posit a more 
poisonous ways to lessen the confidentiality promise that public policy considers 
as critical to the efficacy of mediation as enabling the use of a mediator as an 
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76 KT Mcivers, 'Behind Closed Doors: The Supreme Court Protects Mediation 
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closed_doors_article.htm> accessed 6 May 2015. 
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78 California Evidence Code, s 1121. 
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82 Princeton Insurance Co v Vergano 883 A 2d 44 (Del Ch 2005) at 66. 
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opinion witness against the disputing party.83 Notwithstanding, United States 
now has a definite stand on the inadmissibility of mediator's testimony in 
litigation. Yet, as Franklin argues, there is still the risk that public-policy issues 
may override the confidentiality provisions in mediation under certain 
circumstances.84 

In the United Kingdom, normally the courts will not compel mediators to 
testify in litigation. However, this position was challenged in Farm Assist Ltd (In 
Liquidation) v Secretary of State for Environment, Food and Rural Affairs (No 2),85 
where the court held that the “without prejudice” rule would not prevent the 
mediator giving evidence, as the privilege is only shared among the parties, and 
if they waived it, the privilege is overruled.86 The court reasoned that although a 
mediator can rightfully rely on the mediation agreement's confidentiality 
provision, in exceptional circumstances the court could override such rights in 
the interests of justice and to take all rational steps to generate evidence.87 
Owing to this, Koo submits that the contractual confidentiality protection is 
generally not broader than the “without prejudice” rule.88 Notwithstanding, it 
may be the ‘groundwork for the court to regulate against production of 
evidence/communication in mediation, where exclusions to the “without 
prejudice” principle do not apply or to award an interim injunction restricting a 
threatened breach of that confidentiality’.89 

In another line of reasoning, the court noted that compelling the mediator 
to give evidence or testify would not be contradictory to the mediation 
agreement, as the agreement was signed to provide mediation confidentiality 
concerning the underlying ‘dispute’, and regarded that the ‘dispute’ in question 
(economic duress claim) that the court was dealing with, was a separate 
dispute.90 Perhaps in the future, learning the lessons from these cases, mediation 
agreements could be more explicit in stating that ‘confidentiality of witness 
provisions and evidence extends to the existing and any other connected 
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dispute’.91 Although the expectation of such a wording to provide absolute 
protection will still be futile, a widely drafted clause will carry more legal 
weight.92 

Furthermore, a mediator is obliged to make an authorised disclosure to the 
authorities such as the police, if the mediator gains information related to 
financial crimes, whilst mediating, or else the mediator will be guilty of an 
offence pursuant to Section 328 of the Proceeds of Crime Act 2002. In relation 
to this, Burnley argues that the scope of mediation would be restricted, as 
certain disputes like fraud and tax evasion could not be mediated without the 
risk of the mediator committing an offence.93 Burnley submits that the test for 
overruling confidentiality in mediation within the UK is founded in equity,94 but 
the fairness of allowing a disputant to rely on communication or evidence is 
questionable.95 

Arguably, there is a lack of protection of mediation confidentiality between 
the parties and the mediator. Savory submits that the Farm Assist case96 has lifted 
the mediation confidentiality protection in the UK to a considerable extent, and 
presently the underlying question is whether there is a need to protect 
confidentiality by a statutory blanket.97 Justice Briggs, a UK High Court judge, 
concurs with the necessity of a mediation confidentiality privilege, especially in 
relation to commercial mediation.98 Tumbridge submits that the issue is still 
ongoing, pertaining to a mediator relying on “mediation privilege” and plausibly 
declining to testify or give evidence even if ordered to do so by the courts.99 
Although, it is submitted that the possibility of this happening is highly unlikely 
as the court's ruling or order would trump over any other. 
 
 
91 The Wellbeing @ Work Foundation, 'Mediators, Confidentiality and Court Witness 
Orders' 
<http://www.thewellbeingatworkfoundation.org/news-articles/mediators-
confidentiality-and-court-witness-orders> accessed 26 April 2015. 
92 ibid. 
93 R Burnley and G Lascelles, 'Mediator Confidentiality: Conduct and Communications' 
<http://www.cedr.com/library/articles/Mediator_confidentiality_SJBerwin.pdf> 
accessed 23 April 2015. 
94 ibid. 
95 Smiths Group & Anor v Weiss & Ors [2002] LTL 22/3/2002 at 20. 
96 Farm Assist (n 28). 
97 J Savory, 'Confidentiality under threat?' (2010) <http://www.rapproche.co.uk/ 
2010/02/confidentiality-under-threat/> accessed 23 April 2015. 
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In the interest of promoting mediation confidentiality, the policy makers in 
the European Union legislated the EU Mediation Directive,100. Article 7 of the 
EU Mediation Directive provides that ‘a mediator cannot be compelled to 
provide evidence about what transpired during mediation in following litigation 
between the parties, with certain exceptions (where the parties mutually agree, 
where overriding questions of public policy arise and where disclosure of a 
settlement for the purposes of enforcement).’101 

However, Justice Briggs submits that this provision adds nothing at all 
about the situations in which the mediating disputants other than the mediator 
may be obligated to produce evidence or communication about what transpired 
during mediation.102 Therefore, the courts will further struggle in striking a 
balance, because pursuant to this directive it is ambiguous as to what might be 
considered as evidence. Also, Cornes questions that if the disputants agree, will 
the mediator be obliged to testify or give evidence about what transpired in a 
personal session with either of the disputant?103 The questions remains as to 
whether Article 7 takes precedence of the initial contractual agreement and how 
will it be perceived against the standard provision in mediation agreements of 
making the disputants unable to obligate the mediator to testify or give 
evidence.104 Furthermore, the Article 7 exception of “overriding considerations 
of public policy” is ambiguous and does not provide for the extent of limitations 
of public policy. Cornes further questions whether “overriding questions of 
public policy” will include all exceptions to privilege as classed in Unilever105 
case.106 It should be noted that this is improbable because the exemptions in 
Cutts v Head107 are supposed to be founded on express or implied agreement 
(rather than overruling public policy). 

With respect to the above-cited cases, the inconsistent approach in relation 
to mediator testimony is evident, with many courts refusing mediator's 
testimony and many relying on it as a "tie-breaker"108 between the disputants 
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testimony.109 Sussman submits that although mediator’s testimony may be 
imperative, when it is balanced against the significance of confidentiality and 
weighed in light of the availability of evidence, the balance will frequently tip in 
confidentiality's favour.110 
 
 

IV. TOWARDS A BALANCED APPROACH 
 

Poole submits that based on public policy there is a standard principle that 
mediation communications to settle may be privileged, which may indicate 
evidence of positions at mediation that may be inadmissible in evidence if they 
are met with objection (there are exceptions in relation to “without prejudice” 
communications).111 In the UK, there is an exception to the mediation 
confidentiality where the issue is whether a settled agreement has been achieved 
or not.112 It has also been suggested that documents produced for/by mediation 
are privileged, owing to public policy to promote mediation settlements.113 
‘Whatever the arrangement with respect to evidence's admissibility in court, a 
confidentiality commitment in mediation will have effect in private law. If 
mediation aspects are divulged, there may be a redress for contractual breach.’114 

Koo argues that the common law protection for confidentiality in 
mediation is more restrictive than normally perceived, and there is a non-
exhaustive list of recognised exceptions or varied interpretation of the 
disputants’ communication.115 Although the absence of an “empirical nexus” 
between a successful mediation and confidentiality, the ‘EU and US depended 
upon policy reasons to afford capable protection for confidentiality in mediation 
in the form of a statutory privilege’.116 

Cornes submits that in order to strike a balance, especially in the EU, it is 
advisable to have mediation privilege regulated by legislation (clear and 
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consistent in its approach), instead of leaving it to develop in common law.117 
The Uniform Mediation Act (UMA) in the US provides a considerable 
functional example and serves to formulate a communication privilege in 
mediation.118 It has adopted a ‘middle-path by promulgating a procedure that 
safeguards mediation confidentiality’.119 Communications to commence and 
engage in mediation120 are protected, as they are regarded critical for 
encouraging candour of disputants and public confidence, and for harmonising 
the private needs for confidentiality against the interests of justice.121 Privileged 
communications are protected from mandatory disclosure and are inadmissible 
as evidence122 in following litigation or other adjudicative processes.123 Although 
the settlement agreements could lose privilege if the requirement for the 
evidence significantly overrides the interest in safeguarding confidentiality 
(subsequent to a private hearing124 and the mediator may testify voluntarily).125 
Deason submits that UMA offers a balanced approach in accommodating 
conflicting policy issues in question and the issues of sustaining mediation 
confidentiality.126 Nonetheless, Cornes submits that UMA has mixed effects and 
for that reason it is criticised in certain States in the US and appreciated in 
some.127 It can serve as guidance, but not a draft that can be adopted in the UK; 
however UNCITRAL Model Law (in relation to cross-border commercial 
mediation) would provide a more ideal model of mediation legislation.128 

It is important to analyse why there is such a significant need to preserve 
the confidentiality of the mediation process, in order to understand the concerns 
on either side of the balancing act. Deason argues that confidentiality 
encourages communication between the parties and the mediator, thus making a 
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settlement possible, which might be impossible in ordinary negotiation.129 It 
augments the prospects of settlement, based on the empirical supposition that 
owing to a confidential and protected negotiating sphere, the disputants will be 
more forthcoming in their communication and admissions.130 This is based on 
the notion that a legal system would protect the privacy of relations by yielding a 
privilege from testimony and discovery (eg attorney-client privilege encourages 
complete and candid communication among attorneys and their clients, thus 
fostering extensive public interests in the compliance of law and administration 
of justice).131 Folberg and Taylor submit that it is an accepted view that 
confidentiality on the disputants’ part is crucial to a successful mediation.132 The 
disputants will be cautious and defensive in their communications if there is an 
apprehension that their admissions may be later revealed to their possible 
disadvantage.133 Prejudice in commercial dealings, adverse publicity, free 
enterprise (disputants right to be evade public scrutiny), due diligence, trade 
secrets, proprietary information, liberty to brainstorm commercial opportunities, 
or even embarrassment in personal lives have all been causes of concern in the 
absence of assurance of confidentiality in mediation.134 

Confidentiality is also reasoned to be vital for maintaining the mediator's 
neutrality. If a mediator is compelled to testify or give evidence (regardless of 
how objective the testimony may possibly be),135 the mediator will be perceived 
as performing contrary to the disputants interests, thereby extinguishing his/her 
neutrality.136 Once a particular mediator has testified or given evidence, it is 
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likely that in future other parties will perceive the mediator to be unreliable and 
thus be deterred to use his/her services.137 Sussman contends that parties will be 
discouraged to mediate in the absence of trust in mediation, thereby damaging 
the procedure, since the settlement will not be concluded if the mediator cannot 
vanquish the disputants’ apprehension about confiding in each other (Foxgate).138 
It is therefore submitted that mediation confidentiality is essential to a successful 
and effective mediation, thereby motivating disputants to mediate. It further 
avoids the disputants from taking 'tactical advantage' of the evidence transpired 
during mediation by allowing it in subsequent proceedings.139 

It can be concurred that there are in fact genuine arguments for 
maintaining the sanctity of confidentiality in mediation, but there are also other 
"countervailing policies and principles" with which the above discussed reasons 
"find an uneasy equilibrium" in establishing the extent of the confidentiality 
principle (e.g. interest of concerning third parties, environmental interest, 
systemic discrimination in employment, personal injury, threat, juvenile issues 
etc).140 

With respect to policy in confidentiality, King et al. suggests that 
confidentiality is not an ‘unqualified attribute’, as often assumed.141 Law and 
policy require limitations to the privileged and confidentiality aspects of 
mediation and there are augmenting requirements to disclose communications. 
There are distinct fears about permitting disputants to draw ‘rigid cloaks of 
secrecy’ around their settlement and these have led to courts mitigate 
confidentiality.142 It is without question that mediation requires striking a 
balance of contradicting interests between the confidentiality privileges and 
administering sufficient disclosure. The courts have indeed struggled in fostering 
alternative dispute resolution and encouraging contractual non-disclosure on the 
one hand, and on the other, balancing it against public interest which requires 
that courts have access to evidence/mediator's testimony in the interest of 
justice. Birke submits that the expansion of institutional mediation 
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confidentiality protection is not consistent.143 The US cases discussed previously 
(Olam144, Rinaker145 and Foxgate146) have held an evolving approach to 
confidentiality. Although, Rojas v Superior Court147 is the principal US (California) 
case that looks at the two different public policies, and attempts to strike a 
balance between supporting mediation and its requisite confidentiality, and not 
freezing litigation or upholding illegality. The legislation introduced in California 
goes further than the Uniform Mediation Act. The scope of the provisions in 
the California's Rule of Evidence could be difficult to distinguish. Evidence that 
would otherwise have been inadmissible would not be admitted or protected 
from disclosure solely by reason of introduction or use of this mediation 
process. Therefore, it is the balance between those two that determines what 
falls within the rule and is completely protected, and what falls outside it and 
therefore cannot claim to be protected solely for the purpose of avoiding court 
action. Rojas v Superior Court148 presented the crisis that subsists when two public 
policies clash (established policy which requires the disputants to disclose all 
relevant mediation communication/evidence and the newer policy of backing 
mediation confidentiality, so mediation can remain sacrosanct).149 The Supreme 
Court held that the policy of confidentiality in mediation communication was 
absolute and the only exception was evidence expressly specified by the statute. 
The strict interpretation of mediation confidentiality was also qualified in 
Simmons v Ghaderi,150 and more recently in Cassel v Superior Court,151 which 
expressly stated that attorney‐client communications in mediation was not 
subject to disclosure. 

Kichaven and Lascher submit that a disputant who asserts that evidence 
was prepared exclusively for mediation, and thus acquires protection against its 
use by the other disputant, should not be permitted to use that evidence in 
following trials. Also, that disputant should be obligated to recognise the 
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evidence prepared exclusively for mediation when the evidence is disclosed.152 
Van Ginkel submits that a potential solution to this mediation confidentiality 
complexion is to amend the concerned legislation in a way that the mediation 
privilege only identifies evidence that has been labelled ‘prepared for mediation’ 
before their introduction in mediation, thus clearly authorising the court to 
measure the interests of the two competing public policies in  following 
litigation.153 

It is clear from the above discussion and arguments that confidentiality has 
at times been waived to protect public policy. Most prominently, Rojas and cases 
preceding it (Olam,154 Rinaker155 and Foxgate156) provide an example in which the 
courts are presented with the dilemma that arises when the policy requiring the 
party to disclose all relevant evidence, conflicts the policies supporting 
mediation confidentiality. In Foxgate,157 the original position was to waive 
confidentiality in favour of public policy, because it would not have affected the 
mediation process that much. However, on appeal the Supreme Court held that 
mediation confidentiality was sacrosanct and it should not be waived for the 
purposes by the appellate court. 

Questions still require answers pertaining to mediation confidentiality and 
will have to be addressed uniformly in all jurisdictions. Should the extent of 
protection in mediation confidentiality be contextual? What if mediation is 
rendered pointless by a party’s demeanour? Will it be too extreme to lift the 
confidentiality veil, when involving children, personal harm, greater good, etc? If 
yes, what will be the rational extent or limitation of mediation confidentiality? Is 
it practical to anticipate a full “code of silence” with respect to what transpires 
in mediation? If a settlement is agreed, should those settlements be qualified to 
the same enforcement, existence and reformation defences as in other 
contracts?158 
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CONCLUSION 

 
This essay has only grazed the surface of the discussion involving striking a 
balance between encouraging settlement through the protected process of 
mediation and ensuring that litigants and the course had adequate access to 
evidence. In support of the view, the sanctity of the contract supports 
preserving confidentiality when there is an agreement.159 If confidentiality is too 
wide it will sterilise too much evidence, thereby undermining the trial process.160 
On the other hand, if it is too narrow, it will discouraging a party engaging in 
good faith from using mediation, which may have serious implications such as 
litigation costs, excessive abundance of disputes in courts, thereby slowing the 
administration of justice for all.  

The underlying issue is in drafting a confidentiality clause in a mediation 
agreement or settlement agreement, which will check whether confidentiality is 
too wide or too narrow. Although, the courts can invalidate a broadly drafted 
agreement and may suggest that more evidence should be admitted, Weston 
submits that absolute confidentiality for mediation (court-connected) is a 
rational solution, and the intentions of fundamental statutory confidentiality 
may be achieved by a qualified privilege of confidentiality (constitutional 
principles making those qualifications implicit).161 Absolute confidentiality might 
be too intense and may be contradictory to public interests (when the interest of 
third parties or interested parties may be adversely affected). As opposed to 
Weston’s view, Ginkel submits in concurrence with Pieter Sanders that absolute 
mediation confidentiality is not a satisfactory solution, despite the fact that it is 
now the widely accepted approach of the California Supreme Court.162 Ginkel 
further suggests that remedies must be found in an adequate mechanism that 
harmonises two contradicting public policies. However, it is still unclear how the 
balance could be achieved between the two conflicting public policies, between 
the need to protect the mediation process and encouraging settlement. Boulle 
argues that confidentiality has lost its appealing characteristic in today's society, 
which demands transparency and accountability in government and in the legal 
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Justice and Confidentiality in the Mediation Process 

 

system.163 
Even though many academics, courts and policy makers have 

acknowledged that mediation confidentiality is ambiguous and evolving in many 
aspects, nothing consistent has been achieved.164 A uniform provision 
concerning the extent of mediation confidentiality and admissibility of evidence 
should be explicitly drafted in an accepted International Treaty. It should be 
used as authority and not just as mere guidance in member nations, who often 
inconsistently interpret provisions. It is now more imperative for the policy 
makers and courts to achieve the balance between the policy of encouraging 
confidentiality but not at the risk of stopping litigants or protecting illegal 
actions through confidentiality.  
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The Influence of Societal Structure and the Impact of 
Legal Regulation on Corporate Social Responsibility: A 

Comparative Perspective 
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INTRODUCTION 
 

Cross-national comparative work of corporate social responsibility (CSR) is a 
relatively novel concept, and has been regarded as an area of corporate law that 
remains largely “emergent”. While studies on comparative corporate governance 
and academic critiques on the notion of CSR have been advanced since the 
1950s, corporations have only recently begun to employ comparative studies of 
CSR to develop their strategic management and improve their corporate social 
performance. This paper considers two phenomenon: first, countries are 
increasingly encouraged to pursue more CSR activities through practical changes 
in legal regulations; second, evolutions in the institutional framework of nations 
are also an emerging dynamic in determining the level of CSR adoption. This 
essay utilises comparative legal, institutional and agent-based analysis to assess 
how the exercise of CSR is influenced by legal regulation provisions and the 
societal structure of a nation. It subsequently considers whether divergences 
exist on a national level or whether variations are a result of global institutional 
differences. 

Literature on CSR to date has primarily focused on the evolutional 
theories of CSR and the difficulty of its implementation in particular forms of 
corporate governance systems, with very few instances of a meta-analytical 
approach being utilised to contrast levels of adoption in different countries. 
Furthermore, the development of comparisons between differing jurisdictions 
has been hindered by inconsistent definitions of CSR, which subsequently 
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makes evaluations devoid of a structured common framework. The primary 
advantage of carrying out a comparative study is that the various theories of 
CSR can be analysed and evaluated alongside one another, forming a clearer 
standpoint of the most effective methods of governance that can influence 
corporations. Hence, a comparative analysis of CSR environments - whether 
considered through a legal, institutional or agent-based framework - will help 
develop the theoretical perspectives behind the mechanisms that affect 
corporate social performance. 

The concept of CSR activism carries increased prominence as a result of 
globalisation and the emergence of multi-national companies, who look to adapt 
similar CSR techniques across different regions. By undertaking an assessment 
of global themes and several jurisdictions, rather than concentrating on a 
specific comparison, it is hoped that the widespread, worldwide effect of CSR 
can be better appreciated. Furthermore, this paper provides the opportunity to 
consider the stimuli of CSR in regions which differ in terms of culture, ideology 
and prosperity. Conducting legal analysis allows for the exploration of 
contemporary regulatory strategies used by states and transnational governance 
bodies to promote social responsibility, while institutional analysis helps 
combine a network of formal and informal mechanisms including legislation, 
values and norms. Through the consideration of managerial and consumer 
motivations, an ephemeral comparison between the traditional shareholder and 
stakeholder theories can be investigated in relation to the exercise of CSR. 

This paper examines CSR activism through a comparative perspective, and 
the aims and challenges are outlined here in Section I. Section II introduces the 
concept of CSR and outlines the challenges that scholars face, when attempting 
to give the term a universal definition and offer a comparative analysis. It also 
provides a brief framework of the varying theoretical perspectives and explores 
how Hall and Soskice’s Varieties of Capitalism (‘VoC’) model has been applied 
to CSR.1 In Section III, a comparative legal analysis is presented on how CSR 
has increasingly been driven through different legal mechanisms and bodies to 
raise levels of policy adoption, while assessing the impact that mandatory 
legislation may have on firms. Consequently, Section IV reflects upon how state 
performance has influenced institutional framework, with reference to Richard 

 
 
1 P Hall and D Soskice, Varieties of Capitalism: The Institutional Foundations of Comparative 
Advantage (OUP 2001). 
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Whitley’s “National Business Systems” model.2 Section V compares the 
understandings of CSR motivations among managers, while also establishing 
how state activity has facilitated the change to the contemporary model from 
Milton Friedman’s neoclassical critique.3 

 
 

I. THEORETICAL FRAMEWORK 
 

CSR: Definitions and Rationale 

Since the inception of the concept of CSR by Sheldon in 1924, the academic 
world has subjected the term to intense critique and deliberation, yet it has failed 
to earn an absolute and comprehensive definition.4 Carroll’s early explanation of 
CSR suggested that ‘the social responsibility of business encompasses the 
economic, legal, ethical and discretionary expectations that society has of 
organisations at a given point in time’, signifying the philanthropic background 
behind the notion.5 Academics subsequently adapted similar philosophies for 
the concept, with Fredrick calling it a movement for business corporations to 
have ‘an obligation to work for social betterment’6; while Wood broadened the 
altruistic angle, stating ‘society has certain expectations for appropriate business 
behaviour and outcomes’.7 As a result of globalisation, the field has grown 
significantly to incorporate a great proliferation of theories such as stakeholder 
management, sustainable entrepreneurship and business ethics amongst other 
determinants of corporate social performance. Furthermore, the wide reporting 
of corporate scandals, including those involving Enron, Worldcom and Tyco 

 
 
2 R Whitley, Divergent capitalisms: The social structuring and change of business systems (OUP 
1999). 
3 M Friedman, ‘A Friedman doctrine: The Social Responsibility of Business Is to Increase 
Its Profits’ The New York Times Magazine (New York, 13 September 1970). 
4 C Williams and R Aguilera, ‘Corporate Social Responsibility in a Comparative 
Perspective’ in A Crane and others (eds), The Oxford Handbook of Corporate Social 
Responsibility (OUP 2009) 1. 
5 A Carroll and A Buchholtz, Business and Society: Ethics, Sustainability, and Stakeholder 
Management (9th edn, Cengage Learning 2014). 
6 W Frederick, Corporation, be Good!: The Story of Corporate Social Responsibility (Dog Ear 
Publishing 2006). 
7 D Wood, ‘Corporate Social Performance Revisited’ (1991) 16(4) Academy of 
Management Review 691. 
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International in the early 2000s, has contributed to raising public awareness of 
the concept of CSR.8 

The evident ambiguity and lack of consensus regarding CSR are reflected 
in its internal complexity and the mechanisms that have been structured to 
influence CSR. Likewise, there is a lack of clarity regarding whether CSR is a 
normative concept or a positive concept, with CSR theorists often blurring the 
positive and normative distinction in a way that makes it difficult to assess their 
claims. In sharp contrast to Carroll’s explanation, Friedman’s “shareholder 
approach” outlines that the social responsibility of business is to increase its 
profits and promote the economic value of the firm on behalf its shareholders.9 
The main strength of this neo-classical theory is the value of the model for 
promoting the creation of wealth. However, it presents an unfavourable 
consequence from the viewpoint of society, as it lacks any true measure of 
regard for social issues.10 Contrary to the shareholder approach, the 
“stakeholder approach” accentuates that organisations should also balance 
shareholder interests with that of their other stakeholders, who play a pivotal 
part in influencing activities of the firm. It principally considers the rights of all 
stakeholders and their respective legitimate interests, and links ethical theory to 
managerial theory.11 However, it thus cannot provide sufficient or specific 
objective functions for the corporation, and is predominantly concerned with 
the distribution of final outputs. 

Therefore, different social groups place different expectations on the 
performance of businesses, and this in turn prompts several differing types of 
voluntary behaviour to be conducted through the imposition of public policy, 
legal regulation or the reduction of legal externalities. As a result, providing a 
comprehensive and universal definition of CSR remains challenging. 
 
Comparing CSR 

CSR has been dubbed a “paradigmatic social construction”, with scholars 
attempting to juxtapose the competing views of different policy makers and 

 
 
8 T Clarke, International Corporate Governance: A Comparative Approach (Routledge 2007) 16. 
9 Friedman (n 3) 32-33, 122-124. 
10 ibid. 
11 D Jamali, ‘A Stakeholder Approach to Corporate Social Responsibility: A Fresh 
Perspective’ (2008) 82(1) Journal of Business Ethics 213. 
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stakeholder groups to try and provide a clear, universal definition.12 In recent 
years, as studies have shifted away from the traditional analysis of theoretical 
perspectives, industry experts have increasingly endeavoured to compare the 
levels of CSR adoption across different jurisdictions. They have attempted this 
by analysing the global scope of CSR, which in turn depends on the country’s 
societal structure and its conformity to legal regulations.13 Meanwhile, cross-
national comparative work can also be used to investigate the social 
responsiveness of business to stakeholders as well as to further the 
understanding of CSR amongst managers and consumers. 

The elusive nature of measuring CSR has encouraged the recent 
emergence of comparative CSR literature and practices. A growing demand 
exists among scholars for analysis via ratings and metrics of CSR, as well as 
through tests undertaken involving surveys with single and multiple variants. 
While several approaches have attempted to measure the extent of social 
provision in countries, researchers have failed to reach a consensus regarding 
the validity of these methods.14 Comparative studies often differ in how they 
define the comparative unit of analysis – whether it’s legal, institutional or 
through the understanding of agents. For example, governments have regularly 
implemented perplexing quasi-legal regulations to try and control CSR policies 
amongst businesses. Similarly, few academics have inserted a third “hybrid” 
model to complement their institutional analysis on distinctions between 
capitalist economies and CSR.15 Furthermore, globalisation has also hindered 
the development of pinpointing determinants, when comparing jurisdictions in 
regard to the adoption of CSR. As business transcends borders, firms 
increasingly begin to operate on a global basis and their original base 
comparison becomes increasingly blurred.  

 
 
12 A Apostolakou and G. Jackson ‘Corporate Social Responsibility in Western Europe: 
An Institutional Mirror or Substitute? (2010) 94(3) Journal of Business Ethics 371. 
13 ibid.  
14 D Kinderman, ‘The Political Economy of Corporate Responsibility in Germany, 1995-
2008’ (2008) Working Paper 5, Germany in the Global Economic Governance Series, 
Department of Political Science, Cornell University; M Gjoberg ‘The Origin of 
Corporate Social Responsibility: Global Forces or National Legacies?’ (2007) Working 
Paper Centre for Development and the Environment, University of Oslo. 
15 N Kang and J Moon, ‘Institutional complementarity between corporate governance 
and Corporate Social Responsibility: a comparative institutional analysis of three 
capitalisms’ (2012) 10(1) Socio-Economic Review 85. 
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The premise of a comparative study remains inherently difficult. Although 
the definitions of CSR vary, they often involve the notion of ethical and social 
action going beyond legal requirements. The EU Commission, in their new 2011 
definition, referred to social responsibility as ‘the responsibility of enterprises for 
their impacts on society and outlines what an enterprise should do to meet that 
responsibility’.16 This implies that what is classed as CSR in one country may be 
merely an obligation in another. Therefore, depending on the country in which 
it occurred, the same action could easily be categorised as an investment in CSR 
or simply as a normal business operation. To set out the differences in between 
societal structures, the Varieties of Capitalism model and the “implicit” and 
“explicit” CSR insights, as developed by Matten and Moon, shall be considered 
to assess the scope of CSR adoption.17  
 
Varieties of Capitalism Model 

Engaging in a comparative study, Hall and Soskice developed the Varieties of 
Capitalism (VoC) model to assess business systems and to provide a clear 
framework for understanding the behaviour of firms.18 By separating the broad 
categorisation of institutions into Coordinated Market Economies (CMEs) and 
Liberal Market Economies (LMEs), the model sets out to explain the 
distinctions and evolutions across different capitalist systems. Japan and 
Germany are prominent examples of the former category, while the US and UK 
adapt characteristics of the latter. Five institutional complementarities are 
identified to compare themes associated with the two sets of bodies: corporate 
governance, the financial system, the organisation of industrial relations, 
innovation and the respective education and training systems.19 CMEs are 
regularly depicted to be society-oriented, with firms holding the needs of 
stakeholders – such as employees and suppliers – as their utmost priority. They 

 
 
16 European Commission, ‘Press Release - Corporate Social Responsibility: a new 
definition, a new agenda for action’ (Brussels, 25 October 2011) 
<http://europa.eu/rapid/press-release_MEMO-11-730_en.htm> accessed 21 July 2015. 
17 D Matten and J Moon, ‘Implicit and Explicit CSR: A Conceptual Framework for a 
Comparative Understanding of Corporate Social Responsibility’ (2008) 33(2) Academy of 
Management Review 404. 
18 P Hall and D Soskice, Varieties of Capitalism: The Institutional Foundations of Comparative 
Advantage (OUP 2001). 
19 ibid 4. 
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are dependent on non-market relations, engage in cross-firm collaboration and 
undertake precise calculations on the part of firms’ strategies to operate. In 
sharp contrast to CMEs, LMEs present a more market-oriented focus, with the 
interest of shareholders taking priority. Their institutions are characterised by 
competitive relations between firms, formal-based contracting and the operation 
of supply and demand in accordance with changes in price signals.20 

Consequently, if the institutional complementarities suggested above, are 
precisely calibrated with one another, the firm’s performance will improve and 
so will its comparative advantage. The VoC model thus suggests that both types 
of economies need not converge and may co-exist through adhering to 
adjustment in the wake of external pressures.  Apostolakou and Jackson relate 
the model in accordance with the principles of CSR and their research illustrates 
that CSR is largely implicit in CMEs, while it can be used as an explicit 
alternative for institutional gaps in LMEs.21  

Explicit CSR can be demonstrated through high levels of individualism, 
liberalism and the performance of isolated actors. This is often rooted in 
economies where privatisation and deregulation take place such that highly 
competitive markets create the need to explicitly formalise the concept of CSR 
to respond to stakeholder expectations; for example, health insurance is 
characterised as a CSR policy in the US. In explicit CSR scenarios, involvement 
in CSR activism rests on corporate discretion and firms seek to take up policies 
which assume a “win-win relationship” between achieving financial success and 
attaining a positive CSR performance.22 In direct contrast, implicit CSR is 
heavily influenced by values, customs and codification to appeal to the wider 
concerns of society. Firms usually foster collaborative ties in-between systems 
and operate through non-market relations, as seen among European nations and 
their close traditional ties to the Catholic Church. Rather than a business-
oriented approach, CSR is considered to be a normative ‘moral activity’.23 

Hence, it is pertinent to note that the VoC model provides an introductory 
framework towards understanding the comparative mechanisms which can 
influence CSR. The “relational-insider” societal structure of CMEs provides 

 
 
20 Matten and Moon (n 17). 
21 Apostolakou and Jackson (n 12). 
22 S Looser and W Wehrmeyer, ‘Varieties of Capitalism and Small Business CSR: A 
Comparative Overview’ (2015) 9(7) International Journal of Social, Behavioral, 
Educational, Economic and Management Engineering 1953, 2155. 
23 ibid 1954. 
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scope for more concentrated ownership and this is reflected in the extensive 
state provisions and rules which lead to implicit CSR in such regions. In 
comparison, the limits in state provisions in LMEs leave ample scope for 
practising CSR explicitly. 
 

 
II. COMPARATIVE LEGAL ANALYSIS OF CSR 

 
Comparative legal analysis plays a pivotal role in developing the understanding 
of global CSR practices, as different governments opt to pass distinctively 
powerful laws to influence firms in their respective jurisdictions. Through the 
delivery of regulation, nations are able to dictate their own sentiments on the 
mechanisms which influence them most, and thus in turn their concerns can be 
assessed accordingly through a meta-analytical study. Policies enacted by the 
government about CSR issues are likely to be amplified to take into account 
underlying political and social philosophies, as well as the business culture of the 
country. So, the standards established by regulation have a strong influence on 
establishing social expectations, and subsequently act as a focal point around 
which firms can structure their corporate culture. Furthermore, the creation of 
such social standards paves the way for various interest groups – such as 
investors, consumers and NGOs – to help develop the law by expressing their 
opinions and working towards the eventual goal of achieving widespread 
enforcement.24 

The development of new legal mechanisms to encourage CSR has forced 
firms to consider a move away from the strategy of voluntary CSR application, 
and begin to alter their models to adapt to market pressures. This in turn implies 
that firms will be encouraged to become more actively involved in the provision 
of CSR activities. The emergence of corporate scandals and the rising 
importance of ethics in business have acted as drivers for firms to seek more 
socially responsible investment. Governments have begun to implement quasi-
legal regulations to promote CSR, and have extensively insisted on mandatory 
disclosure and reporting as persuasive mechanisms. Significantly, in some 
jurisdictions including India and Mauritius, direct regulation has already 
 
 
24 D McBarnet, ‘Corporate Social Responsibility Beyond Law, Through Law, for Law’ 
(2009) University of Edinburgh School of Law Working Paper 2009/03 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1369305> accessed 22 July 2015.  
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compelled certain firms to set aside pre-tax profits towards CSR activities. 
Meanwhile, NGOs and other civil society groups are gradually beginning to 
innovate with legal doctrines and resort to private law, in order to force the legal 
enforceability of CSR.  
 
CSR Through Indirect Regulation 

Governments have traditionally opted against drafting mandatory legislation 
which calls for the adoption and implementation of CSR activism, though states 
have often indirectly nurtured businesses to operate in a certain way to act with 
appropriate social responsibility. During the development of the policies on 
company law by the UK Government in 2001, legislators chose to retain CSR as 
a purely voluntary practice but provided subtle signs that major corporations 
indeed had particular social considerations to follow.25 The Occupational 
Pensions Schemes Regulations 1999 required pension funds to state and explain 
investment decisions directed towards social, environmental and ethical issues.26 
While there was no compulsory or legal obligation to provide notes, pension 
funds gradually followed the regulations to maintain a clear standing and this 
consequently had a domino effect on interrelated businesses, which were 
involved with pension funds. Similar legislation consequently was enacted in 
Australia, Belgium and Germany.27 Rahim notes that the rise of indirect socio-
economic strategies has resulted in the integration of individual states 
perspectives’ to establish novel social policies, and thus in his observation, it can 
be assumed that the EU Commission’s Green Paper on Promoting a 
Framework for CSR was the chief instrument which renovated those social 
policies.28 Thus, through the imposition of set guidelines, governments have 
successfully been able to induce firms to take voluntary action and create a trend 
of market-wide acceptance towards transparent reporting. 

The regulatory concept of mandatory disclosure was also adapted by the 
European Union to monitor and track investment decisions carried out by 
 
 
25 Department of Trade and Industry, Company Law Review Report 2001. 
26 The Occupational Pension Schemes (Investment, Assignment, Forfeiture and 
Bankruptcy etc.) (Amendment) Regulations 1999, SI 1999/1849. 
27 Financial Services Reform Act 2001 No. 122, 2001; Loi Pensions Complémentaires 
2003; Versicherungsaufsichtsgesetz – VAG 1992. 
28 M Mahmudur Rahim, Legal Regulation of Corporate Social Responsibility: A Meta-Regulation 
Approach of Law for Raising CSR in a Weak Economy (Springer Science & Business Media 
2013) 34. 
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firms. Companies are now expected to report on issues outside their commerce 
and report back on ‘information relating to environmental and employee 
matters’ as a part of their annual statutory business review. Furthermore, the 
proposed Operating and Financial Review (OFR), initially earmarked as an 
innovative part of the UK’s Company Law Act 2006, had also demanded that 
firms disclose their strategies behind dealing with risks related to social, 
environmental and ethical factors.29 The concept was later abandoned but 
heavily influenced ensuing corporate culture, with many investment funds 
adamant on seeing through the plan’s identification of reputational risk. 
Moreover, prior to its abandonment, leading firms had already begun to 
implement necessary changes to their strategies and readied resources to take 
lead of their respective social and environmental responsibilities. By March 
2006, 85 of the FTSE100 firms had published OFR-like reports, while the 
remaining 15 also included non-commerce matters in their annual reports.30 
These figures show clearly that industry wide market pressure inevitably 
introduced a legal obligation for firms to adhere to mandatory disclosure, two 
years before reporting became compulsory in 2008. 

Strategies comparable to those seen in Europe were also adopted by the 
US government to strengthen the market pressures which were being applied to 
further CSR interests. The introduction of the Foreign Corrupt Practices Act, 
though not directly mandatory, outlined greater financial advantages for firms 
that demonstrated an agenda for anti-corruption and environmental 
protection.31 Meanwhile, as a direct response to the Enron scandal, the 
Sarbanes-Oxley Act of 2002, asked for firms to practice with a ‘culture of 
integrity’ to promote ethical conduct.32 In support of increased indirect 
regulation, Parker praises the strengths that meta-regulation has had on 
influencing corporate accountability, while Paine asserts that such strategies are 
‘arguably a legal necessity’.33 Therefore, through the fostering of indirect legal 
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policies and consequent voluntary adoption by firms to reflect market standard, 
CSR activism has been implemented into the system.  

 
CSR Through Direct Regulation 

Alongside indirect nurturing, CSR activism and ethical codes can be promoted 
by governments through compulsory regulatory action. Despite still being a 
relatively novel concept, the significance of CSR has been elevated through its 
initial explicit appearances in legislation. Through the Indian Companies Act 
2013, India announced plans for mandatory philanthropic activity, ruling that 
both private and public companies of a certain size should give 2% of their pre-
tax profits to charitable causes.34 Reaction to the innovative law has been met 
with mixed reviews from industry trackers. While Twigg claims that ‘2% can 
achieve a lot if levered well’,35 Miryala and Aluvala reveal a qualification, and 
state that it will force businesses to find different CSR objectives to increase the 
effectiveness of its interventions.36 Though, it was estimated that CSR 
expenditure would increase from $1.95bn to $2.44bn, firms will have had to 
realign their business strategies to adapt to the changes so fundamental that the 
law’s real effect will take a considerably long to evaluate. Similar outrage was 
expressed following the amendment by the Mauritian Government of the 
Income Tax Act 1995 by the virtue of the Finance Act 2009 to make CSR a 
mandatory practice in the country.37 

Prior to the introduction of the mandatory CSR legislations in India and 
Mauritius, a few other nations adopted legislation favouring societal and 
environmental policies, to help companies keep their business models attractive 
to investment. Denmark became the first European country to mandate the 
inclusion of CSR information in companies’ annual financial reports, while 
Indonesia passed a significant law that requires all public companies to issue 
CSR reports.38 The strength of legal regulations being readily implemented in 

                                                                                                                   
to Code: Does Your Company's Conduct Meet World-Class Standards?’ (2005) 83(12) 
Harvard Business Review 122. 
34 The Companies Act 2013 (No. 18 of 2013). 
35 C Twigg, Corporate Sustainability in India (Do Sustainability 2013) 38. 
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(Zenon Academic Publishing 2015). 
37 Income Tax Act 1995 (Mauritius). 
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developing nations, such as Indonesia, suggests that the notion of CSR activism 
is becoming increasingly high-profile as a global issue. Furthermore legislation 
such as the California Transparency in Supply Chains Act 2010 requires US 
companies to reveal the efforts they take to maintain the integrity of their supply 
chain, and ensure that they remain clear from occurrences of human trafficking 
and slavery.39 Moreover, the US Securities Exchange Commission also ordered 
all US public companies to regularly include climate-related evaluations in their 
annual reports. Compulsory legislation has slowly begun to operate alongside 
quasi-legislative policies, with Philipsen and Xu arguing that selected 
compulsory laws will complement the framework of existing regulations to 
become stronger.40 

The existence of mandatory laws thus strengthens the application of quasi-
voluntary CSR. In the UK, section 172(1) of the Companies Act 2006 includes 
the duty of a director to act in good faith, which would ‘be most likely to 
promote the success of the company for the benefit of its members as a 
whole’.41 Thus guidelines for adherence to the law include taking into account 
the interests of the company’s employees, the need to maintain a good 
reputation for high standards of business conduct and the company’s impact on 
the community and the environment.  
 
CSR Through Transnational Governance 

The emergence of CSR policy compliance has best been seen through 
regulations and frameworks scheduled by reputed transnational governance 
bodies, which have provided further legitimacy for local adaptations to be 
followed. International organisations such as the International Standards 
Organisation and the United Nations have helped structure a set of models and 
procedures for corporations to follow CSR, through programmes such as the 
ISO 26000 and the Global Compact. Though such measures lack the ability to 
implement laws directly into nations, they can seek to institutionalise policies, 
with Detomasi asserting that ‘global public policy networks’ have become one 

 
 
39 California Transparency in Supply Chains Act 2010 SB-657. 
40 N Philipsen and G Xu, The Role of Law and Regulation in Sustaining Financial Markets 
(Routledge 2014). 
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of the most influential drivers of firms adopting CSR policies.42 Subsequently 
this has prompted governments to collate frameworks with businesses, such as 
the Extractive Industry Transparency Initiative, which looks to promote the 
accountability of the natural resources trade.43  

A further comparative advantage of transnational governance shaping local 
practices is that it helps to revolutionise CSR practices on a global scale. The 
application of the ‘country of origin effect’ finds multi-national corporations, 
with Western values, implementing inspired positive changes through CSR into 
a developing nation.44 For example, in a scenario where an American mining 
company engages in production in rural South America, they would repay the 
community with CSR-related activities influenced by American values, for 
example, through the improvement of transport links or the implementation of 
better communication facilities. Likewise, Nicholls and Opal also credit the 
spread of fair trade policies in developing countries, back to the ‘growing impact 
of transnational regulations’.45 Correspondingly, multi-national corporations 
apply regulation for their own transnational models and seek to make wholesale 
improvement to their global practice. Notably, the Coca-Cola Company pledged 
to reduce their water use and improve water quality in the regions where they 
operate.46 They spent $2bn between 2003 and 2014 on conservation projects 
worldwide.47 Similarly, Starbucks actively promotes Ethos Water, which 
provides clean water to more than a billion people and Europe’s largest 
engineering firm, Siemens, has implemented a range of anti-corruption policies 
to be entrenched throughout their global operations.48 These case studies 
illustrate how cross-national regulations can be used effectively to raise 
standards and reduce the existence of compliance variation between countries. 

However, the influence of CSR frameworks scheduled by transnational 
governance bodies has also warranted criticism, with scholars emphasising the 
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difficulty of aligning different interests. In his case study of the Responsible 
Care initiative, a voluntary plan entailing firms that contribute to 90% of global 
chemical production, Conzelmann highlights the existing tensions of creating 
and maintaining support for the scheme.49 Through his analysis of the dilemmas 
based on business associations, Conzelmann adds that such initiatives often 
involve a trade-off of achieving CSR activities or appeasing members to be a 
part of the group.50 Furthermore, he argues that the presence of a wide range of 
countries can lead to regulations being stretched and standards being diluted.51 
Meanwhile, Fransen explores the evolution of legitimation politics, detailing that 
business-oriented schemes are often dependent on the involvement of 
transnational governance bodies to boost the legitimacy of their strategies.52 In 
turn, he argues that such transnational governance schemes are destabilised and 
fragmented as a result of those business-oriented initiatives.53 Thus, it can be 
suggested that this insight subsequently establishes a paradox, as CSR requires 
the involvement of established stakeholders to appear more prominent, yet the 
original aims of the stakeholders are whittled away by increased business 
presence.54 
 
The Influence of Civil Society on CSR 

Alongside governments, members of civil society are also increasingly beginning 
to use mechanisms of law to achieve favourable results. This marks a significant 
move away from the traditional NGO approach of indirectly lobbying for 
changes in legislation with external pressure.  

Successful examples of civil society using legal mechanisms to accomplish 
their tasks have been recorded in the US. NGOs have increasingly used changes 
in company law to strengthen their legal rights and develop their business 
relationship with companies. Through the purchase of shares, members of 
 
 
49 T Conzelmann, ‘A Procedural Approach to the Design of Voluntary Clubs: 
Negotiating the Responsible Care Global Charter’ (2012) 10 Socio-Economic Review 
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50 ibid. 
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NGOS can now exert internal pressure by exercising shareholder rights and by 
bringing resolutions to annual general meetings. The Ecumenical Council for 
Corporate Responsibility (ECCR) was able to place internal pressure onto 
energy giant Shell’s boardroom during 2006 by being eligible to participate in 
their AGM and brought a shareholder resolution noting the concerns about 
inclining environmental costs.55 Similarly, the Interfaith Center on Corporate 
Responsibility withdrew a resolution from being proposed at Occidental’s 
AGM, only after the corporation agreed to implement a certain human rights 
policy.56 The legal developments in favour of activist groups, have prompted 
NGOs to accordingly innovate their strategies to fulfil their goals. Organisations 
such as Amnesty International now practice activism by investing in a portfolio 
of shares in their potential target companies. During 2006, in cases relating to 
the compensation for victims of the Bhopal Disaster and investigations detailing 
allegations of detrimental environmental impact by Texaco, Amnesty 
International explicitly appealed to their members to support shareholder 
resolutions addressing human rights.57 The growth of potential litigation 
openings to allow NGOs to exert internal pressure, has increased the chances of 
firms moving towards a more favourable CSR approach. 

Civil society has also implemented pressure on companies by seeking 
alternate routes through the use of private law practices, showing that NGOs 
are increasingly willing to innovate to enforce CSR as a legal obligation. For 
example, the Alien Tort Claims Act (ATCA), first established in 1789, has re-
emerged after two centuries of minimal application to become a contemporary 
dilemma for corporations who garner allegations of committing human rights 
abuses through joint ventures.58 NGOs including the Centre for Constitutional 
Rights, Earthrights International and Amnesty International have all developed 
ATCA as a powerful tool to hold transnational corporations to account for 
social failures. The publicity which surrounded the Unocal case (2005) has led to 
further high-profile allegations being laid against Shell, Texaco and Gap 
amongst other corporations, while the UN has also set up a panel to formulate 
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an international standard on corporate aiding and abetting liability.59 Therefore, 
it can be argued that threat of private litigation has the potential to be costly for 
the firm’s reputation, particularly in the aftermath of the Kasky v Nike case. As a 
result, companies are increasingly wary of their CSR press releases and are under 
extended scrutiny, which they must be prepared to encounter.60 The result of 
such developments shows that civil society is progressively willing to extend 
legal provisions in order to force through issues which are blocked by more 
conventional legal routes. 

However, writers have argued that disproportionate attention has been 
paid to the emergence of new legal mechanisms. The evolution of innovative 
tools such as ATCA has been downplayed by McBarnet who proposed that the 
new approaches were too reliant ‘on the quirks of specific legal systems’.61 
Furthermore, Paul Hoffman, who led the ATCA case against Unocal, has 
expressed that mandatory legislation is a more complete way of curbing 
corporate behaviour than law suits, which can be ‘patchy in target and impact’.62 
Therefore, despite the presence of increased legal mechanisms to constrain 
businesses, there are still calls for legislation to be the primary contributor 
towards the efficacy of regulation. 
 
Does CSR Require Legislation? 

Activists have made calls to end the dependence on corporation’s providing 
voluntary actions of CSR and to pass laws that make compliance mandatory. 
The influential human rights figure Sir Geoffrey Chandler stressed that the 
current system fails to address the growing problems of social neglect by 
corporations, especially in the age of globalisation, and referred to the scenario 
of voluntary CSR as a ‘curse’.63 Relatedly, it can be stressed that only legal 
regulation has the ability to make a systematic impact on the enforcement of 
CSR by providing equal footing for all corporations, which in turn would 
promote legitimacy and reduce the activities of rogue companies. This view is in 
accordance with Shamir’s argument, which states that voluntary CSR effectively 
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acts as a barrier to the implementation of new legislation which could help avoid 
exploitation of labour, bribery and corruption.64  

Moreover, Socialist and Green Members of Parliament in the European 
Union (MEP) have urged nations to impose mandatory regulations, while the 
2002 Green Paper concerning CSR noted there was a ‘large consensus’ that 
mere voluntary initiatives were not sufficient to protect the interests of citizens’ 
rights.65 In reply to the Green Paper, pressure group Friends of the Earth also 
advocated that the promotion of acceptable behaviour ‘could not be seen as an 
alternative’ to legislation, and those voluntary commitments were ‘hardly the 
basis’ towards ensuring responsible corporate behaviour or improving 
sustainability.66 

However, there are arguments against the imposition of mandatory CSR 
legislation. Firstly, critics have cited that the lowest common denominator 
argument would lead to a reduced overall quality of CSR provision. Henriques 
suggests that if legislation were in place, then companies would deliver what the 
law requires, although they would fall short of providing any additional 
services.67 He proceeds to equate current CSR achievement to ‘hundred flowers 
in a bloom’, and expresses his concerns about legislation hampering the ongoing 
progress.68 Secondly, the lack of definition of CSR would be reflected in how 
reporting would vary considerably between companies in different sectors and 
countries. Likewise, globalisation would constantly lead to the evolution of laws 
and regulations as CSR activity transcends borders.  

Coupled with the other negative externalities, legislation would result in 
additional bureaucracy and the costs of operation could potentially rise above 
the amount required for continued sustainability. It also provides leeway for 
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companies to engage in ‘creative compliance’, where regulation is frustrated 
through the use of gamesmanship to resist overall legal control. Firms could 
potentially circumvent health and safety legislation or environmental regulation, 
much like how firms look to achieve tax avoidances. Hence, in the defence of 
the conservative view, a number of explanations have been persuasively argued 
to raise question over legislating CSR. 

 
 

III. COMPARATIVE INSTITUTIONAL ANALYSIS OF CSR 
 

The comparison of the structural framework of institutions provides a further 
route to engage in a comparative study of CSR, with academics arguing that it 
proves to be a more comprehensive mechanism than legal or agent-based 
analysis at assessing the level of CSR activism. By exploring comparisons among 
political, financial and cultural contexts, studying institutions permits for a wider 
understanding of the sentimental decision-making by a country’s government, 
than a legal perspective would employ. Furthermore, it considers cross-national 
interdependencies amongst different tiers of stakeholders, thus diminishing the 
simplistic analysis offered via the agency theory. The concept of “institutions” 
extends beyond references to governments and corporations. Huntington 
defined the term as ‘stable, valued, recurring patterns of behaviour’,69 which is 
defined by their autonomy, adaptability and coherence, while Peters suggested 
that institutions ‘enable predictable and patterned interactions’, which influence 
behaviour and hold a strong attachment to the ethos of a nation.70 Hence, it can 
be proposed that the extent of CSR activism is best analysed by debating the 
divergence of different societal practices and institutional management 
frameworks. 

In consideration of CSR, we assume some basic prerequisites of 
institutional theory for a comprehensive analysis. Firstly, it is expected that 
companies are independent and driven to incorporate their own discretion over 
responding to market or political drivers. Secondly, we assume that 
governmental and legal institutions operate interdependently of society and 
administer the market in a way that prevents market failure. Finally, countries 
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are not completely autonomous actors and should be able to articulate their 
respective social values and preferences to the market, allowing them to respond 
accordingly and in turn, make their own behavioural adjustments. Such an 
organised system would consequently pave way for further accountability of the 
government, an enriched operation of the judiciary and the freedom of the civil 
society. In scenarios where these prerequisites are absent, opportunities for 
irresponsibility will arise, as seen with the political turmoil and corruption 
apparent in regimes across sub-Saharan Africa.71 Similar failures were seen in the 
environment which marked the end of the USSR, where monopolistic 
companies attempted to exploit capitalist economies and governments 
prioritised rent-seeking over administration of markets. This depicts that 
companies attempting CSR can be located in places of divergent institutional 
set-ups and that comparisons should be made with close attention to their 
respective national business systems.72 

However, institutional theory has been subject to criticism, with academics 
describing the conceptual looseness behind ideas.73  It presents significant 
overlaps between the sub-processes of institutional isomorphism, while often 
governments give approval to certain policies over others, setting the trend for 
the nation’s choices. This can be argued to be a direct consequence of the 
complexity of the literature on institutional theory. Writers have often attempted 
to implement a portmanteau of cross-collaborative viewpoints emerging from 
both formal mechanisms such as legislation, rules and regulations and informal 
sources such as cultures, values and norms. Furthermore, it is pertinent to note 
that the concept of socially responsible behaviour is also dependent on specific 
institutional settings, and it is impossible to apply comparable provisions across 
particular societies. 

The National Business Systems (NBS) approach, as generated by Richard 
Whitley, provides a strong theoretical framework towards understanding the 
comparative differences that arises between CSR adoption among countries.74  
The approach has since been conceptualised in accordance with Hall and 
Solskice’s VoC model, which distinguishes between Liberal Market Economies 
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and Co-ordinated Market Economies, as well as Hollingsworth and Boyer’s 
‘social systems of production’ model.75 The NBS thus contributes towards 
understanding comparative CSR by assessing the differences which emerge in 
the institutional framework of the nations, and provides a more comprehensive 
approach by using the operation of business systems as its base.  

Whitley identifies four key features of institutional frameworks, which can 
be used to compare the scope of CSR activism, dependent upon each state’s 
societal structure and regulation: (i) the political system, (ii) the financial system, 
(iii) the education and labour system, and (iv) the cultural system.76 

 
(i) The political system 

The political structure and related decision-making strategies, exercised by a 
government, can help identify the extent of a country’s CSR activism. In his 
model, Whitley considers ‘the extent to which states dominate the economy’ 
through the influence of policies which affect businesses.77 He also explores 
how political bodies look to guide social performance by regulating barriers to 
entry, shaping market boundaries and setting constraints on the activities of 
corporations.78  

The level of CSR exercised in a nation is directly correlated to the political 
stability of the country’s government. As a part of the process of entrepreneurial 
advancement, firms often engage in dialogue with the state to bargain for the 
opportunity to take up public sector contracts and other business opportunities 
in order to improve their company’s profile. Dependent on the levels of state 
efficiency and bureaucracy in a given country, the particular business 
relationship between the firm and the state can be exploited. This is a particular 
problem in countries where fraudulent morals and beliefs result in higher levels 
of corruption, as the provision of CSR would be discouraged considering that 
states look to recoup any extra benefits for themselves. In such an environment, 
firms are increasingly likely to partake in corrupt practices in order to appease 
immoral government officials. In turn, this creates a scenario where the state 
will be less willing to provide incentives for firms to exercise socially responsible 
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behaviour. For example, blatant corruption was a part of the UN Oil for Food 
programme (OFF), which had been incorporated in 1996 to allow Iraq to 
purchase food, medicine and other basic amenities. Eight years after its 
inception, reports emerged citing that UN officials, Iraqi politicians and 
multinational companies had profited from the illicit sale of Iraqi Oil, including 
more than US$1.7bn in bribes during the programme.79 As the incident 
suggests, corruption can be prevalent in all forms of the political stratosphere 
and can seep through to influence the activities of companies. Demonstrating 
the impact of other similar societal failures, Adi cites that prevalent political 
turmoil and corruption have meant that Nigerian firms have often chosen to 
focus their CSR efforts on healthcare and education, in order to compensate for 
the shortcomings of the Nigerian political system.80 Offering an alternate view 
to the aftermath of the OFF scandal, this suggests that the exercise of CSR can 
be hindered by governmental wrongdoing, but firms may have to instead 
inevitably act as a substitute to fulfil institutional gaps. Thus, countries plagued 
by political turmoil and corruption provide largely unsuitable environments for 
CSR activity to thrive. 

In societal structures where governments seek to stimulate competition in 
between firms, a country is more likely to take a conservative approach towards 
exercising CSR. Considering that Friedman’s neo-classical economic approach 
to CSR can lead to the maximisation of profit, any consequent government 
intervention would have led to improved allocative efficiency and better 
provision of social welfare.81 However in societies where inter-firm competition 
is actively encouraged, firms struggle to survive and post lower profit margins, 
which consequently lead to fewer resources being left for nations to undertake 
CSR activities. Campbell suggests this will lead to a scenario where firms 
attempt to ‘cut corners’ to save money where possible, while this in turn, could 
lead to the level of product quality and safety becoming compromised.82 This 
has emerged as an inherent problem in ‘sin’ industries, such as shipping and 
nuclear energy practices, where firms have looked to avoid liability, with 
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potentially drastic penalties. Therefore, CSR activism is more likely to be 
prominent in political structures which provide minimal provisions for 
encouraging corporate rivalry.  

Furthermore, the ideological values of ruling parties can also influence the 
level of CSR activity in a country. In countries where there is a leftist political 
ideology, collective social consciousness means that the provision of CSR would 
be encouraged. The increased activism of CSR in the US during the presidential 
reign of Ronald Reagan and during the deregulation of the Thatcher era in the 
UK saw academics suggesting a correlation between increased CSR and 
neoliberalism. As beliefs are implemented into the societal structure, this implies 
that such countries are home to “implicit” rather than “explicit” CSR 
provisions.83 However, as proposed in the VoC model, an implicit model 
denotes that a nation employs less active voluntary provision of CSR and has 
the paradoxical effect of actually resulting in fewer initiatives being encouraged 
by political bodies. Furthermore, academics have qualified the neoliberalism 
argument, suggesting that CSR’s academic discourse has matured beyond its 
neoliberal roots and an ‘impoverished’ form is currently in existence.84 Hence, 
the societal structure of different political ideologies does have a direct impact 
on the extent of CSR activism across countries, though it has been subject to 
debate of its contemporary relevance. 

 
(ii) The financial system 

A second mechanism which can influence a country’s CSR performance is the 
structure of its financial system. Through his NBS model, Whitley observes that 
financing arrangements around the world are often distinctive and varied by the 
contrasting methods of how capital is made available for business operations.85  

In capitalist systems, market-based financial systems seek to induce inter-
firm competition to secure favourable financing terms, and this in turn, leads to 
a form of short-termism to focus on maximising profitability. As a result, it can 
be proposed that this pushes firms to behave in socially irresponsible ways to 
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survive and the resultant unstable economic climate will limit investments 
towards CSR. Making a distinction, Fomburn and Shanley have argued that CSR 
is often a part of firm’s long-term plans as they look to “build their reputation”, 
so the existence of such short-term profit goals imply that firms will be unable 
to set aside extra resources for CSR practices.86 However, in some extent it is 
true to say that, the structures of market-based financial systems appear to be 
more favourable in periods of high growth. This emerges as a result of credit-
based financial systems facing more capital constraints and thus finding it more 
difficult to participate voluntarily in CSR activities. Hence short-termism and a 
desire for profit maximisation, as explored by Friedman, will have a negative 
impact on the levels of CSR adoption. 

Countries which are able to exercise socially responsible investments (SRI) 
are more likely to be able to engage in CSR activities. The emergence of SRI 
initiatives, which has been referred to as an “investment philosophy”, gained 
substantial momentum with investors across Europe and now exists as a 
permanent fixture of the financial market in Western European regions. Socially 
screened portfolios expanded rapidly at an annualised rate of 74% between 1995 
and 1999, and helped establish a culture of incorporating environmental and 
social considerations into investment.87 The more socially responsible 
investment opportunities that a firm chooses to undertake, the more attractive it 
will seem to potential investors and the more capital it will raise. So, 
comparatively, economies with sizable SRI funds and large amounts of capital 
available will have greater scope to invest in CSR activity. SRI has also been 
compared to a ‘product’ that firms choose to sell to potential investors of their 
business, which highlighted the growing importance of such advantageous 
schemes.88 Subsequently, the extra capital garnered can be injected into the cycle 
to help the firm operate at a more proficient level and engage in further CSR 
work. The initiative has received the backing of prominent investment banks 
including Credit Suisse and UBS, while in a 2012 estimate, Booz & Company 
anticipated that the total value of global SRI would reach $26.5 trillion in assets, 
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accounting for over 15% of total global investments.89 Thus, considering the 
monetary value of incumbent projects, the growing attractiveness of SRI funds 
as a positive commercial undertaking has inspired states to actively increase their 
commitment towards CSR. 

 
(iii) The education and labour system  

The structure of a country’s education and labour system also has a direct 
impact on the level of CSR activity, with Whitley appraising the importance of a 
nation possessing a competent version of the dual arrangements in his NBS 
model. The societal structure of the respective systems varies between 
jurisdictions: in the US, corporations have sought to develop their own 
strategies, while alternatively in Europe, nationwide market policies still 
dominate vocational training.90 The trade union movement differs from NGOs, 
as its primary objective is to seek improved industrial relations and they 
subsequently try to influence socio-economic policy. Matten and Moon state 
that ‘higher levels of union membership in Europe resulted in labour-related 
issues being negotiated at a sectoral or national, rather than corporate level’, 
hinting that trade unions possess sufficient strength to play a pivotal role in 
regulating the economy’s performance, in comparison to the United States.91 
Similarly, legislation improving the democratic rights of labour unions in post-
apartheid South Africa has been heralded as a significant driver for CSR. The 
presence of strong labour unions paves the way for extended lobbying and 
pushes the case for improved workplace amenities and increased community 
involvement.92 The existence of a union can also act to promote environmental 
and social policies by creating awareness of their demands to firms. Moreover, 
the actions of unions can resultantly provide a domino effect on to other 
businesses that fails to adhere to unions, and can promptly lead to other 
businesses choosing to adopt more progressive CSR policies to match global 
market standards.  

However, comparatively, the presence of labour unions does not guarantee 
the provision of CSR. Taking an alternative stance, it can be argued that 
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conforming to the demands of labour unions leaves firms with fewer resources 
to set aside for environmental and social performances. This subsequently 
distorts the presumed relationship between the existence of a committed 
workforce and CSR performance, and the reproach is based on two separate 
assumptions.  Firstly, it assumes that CSR does not form an integral part of the 
firm’s business model and resources must be set aside to promote any form of 
CSR. Secondly, critics assume that labour unions will only push for their 
advancement and ignore any impact that the firm could provide for the 
community or the environment.93 However, Ionnaou and Serafeim object to the 
alternative argument and state a drawback of the critique: labour unions will 
often push for community concerns and ‘typically employees originate from the 
local communities’, so will continue to stay motivated to strive for communal 
pledges.94 Moreover, European labour trade unions have looked to become 
involved in developing codes of conduct, with the Dutch union, the Sociaal-
Economische Raad (SER) drawing up checklists as part of their  assessment of 
the viability of CSR.95 Therefore, it can be implied that countries with powerful 
and influential labour unions can help encourage the promotion of CSR 
activities.96 
 
(iv) The cultural system  

CSR activism can also be influenced by the attitudes of certain cultural systems, 
which may possess favourable values and beliefs towards ethical behaviour. 
Whitley argues that distinctive cultures across jurisdictions have a role in 
determining the practise of CSR and stresses that ‘governing trust and authority 
relations are crucial’, drawing attention to the cross-national techniques of 
building relationships between business partners and between employers and 
employees.97 The divergences in CSR practices can be assessed by comparing 
the differences between the various cultural systems across the US and Europe. 
An unwritten ethic for corporations to “give back” to society has emerged since 
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the turn of the century in the US, while the situation in Europe still differs. 
Instead, greater cultural reliance on representative organisations exists, with 
attitudes still assessed from political parties, unions and churches among other 
bodies.98 Another cultural determinant is whether the country is considered to 
be more masculine or feminine, with the former less likely to have policies 
which focus on the environment.99 Evidence has consequently shown that 
corporations across India and South Korea, considered to be feminine 
countries, are more likely to take harsher stances against environmental 
degradation.100 Thus it can be understood that cultural permutations help guide 
corporations when they consider the extent of their CSR provision. 

Countries which are characterised by higher levels of individualism are 
more likely to engage in effective CSR activities. In their theoretical study 
concerning the ‘latitude of managerial action’, Crossland and Hambrick argue 
that societies which possess high levels of individuality would characteristically 
allow greater individual initiatives to be taken by managers.101 Comparatively, 
countries with lower levels of individualism would expect the decision-making 
process to be more participatory, which in turn, increases the hurdles of passing 
favourable CSR decisions. Individualistic societies provide opportunities for 
economic actors to practice “explicit CSR”, which arises as a result of 
autonomous strategic decisions. For example, a country with a Roman Catholic 
heritage may typically adapt a collective approach in comparison to a country of 
Protestant heritage, which stresses the importance of following one’s individual 
faith.102 So, in the former example, CSR philanthropy is likely to be of a lower 
profile, as it promotes an element of self-promotion. Analogously, in more 
individualistic countries, there will be more explicit CSR activities in comparison 
to “implicit” societies, where CSR operates as a substitute to institutional 
activity. However, it must be stressed that the measurement of culture is 
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restricted by logistical difficulties. Nations are a purely political concept and 
boundaries are not only designed according to culture; hence countries may 
have more than one particular culture (eg India and Switzerland), while many 
nations may have a single culture (eg Burundi, Malawi and Rwanda). Thus, the 
classification of national culture must be assessed pragmatically, in relation to 
CSR. Considerations of how managerial motivation is affected by cultural 
perspectives shall be considered in the next Section. 
 
 

IV. EVOLVING MANAGERIAL ATTITUDES TOWARDS CSR 
 

A further comparative inquiry focuses on how managerial values and attitudes 
towards CSR are likely to be influenced by particular beliefs, whether it emerges 
from an organisational, national or cultural context. 103 Despite the growing 
global convergence of business practices, scholars have noted that senior 
management teams continue to be heavily influenced by idiosyncratic matters 
when making decisions. Consequently, the decision-making process is subject to 
specific strategies and diverse constraints, depending on to the country’s values 
from which the manager operates.104  
 
Managerial Motivations 

The organisational structure of a management team can influence decision-
making, with Husted drawing a parallel between the likelihood of a manager 
engaging in corrupt behaviour and the extent to which his country is shrouded 
by high power distance and uncertainty.105 In a comparative study surveying the 
motivations towards CSR of senior managers in South Africa and the United 
States, Orpen found that managers in the US displayed a more welcoming 
attitude.106 Orpen assessed the differing ‘major arguments for and against 
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involvement in social responsibility activities by business’ and also designed his 
study to measure the ‘perceptions of the extent to which their society regards it 
as desirable that business engage in various social responsible activities’.107 Thus, 
he was able to conclude that while South African managers adapted 
predominantly anti-responsibility stances, their US counterparts took a positive 
approach and had felt more pressure to get involved to tackle social issues. The 
presence of efficient legitimacy and bureaucracy on a managerial level 
overcomes any negative obstacles associated with bribery and corruption, 
leaving funds to be allocated towards the provision of CSR activities. Therefore, 
clarity in the organisational structure of a management team can help firms 
strive towards further CSR activity.  

In order to assess the influence of national inspiration on CSR, Maignan 
and Ralston conducted a cross-national study on businesses’ communication 
about CSR across four different jurisdictions: The Netherlands, France, UK and 
US.108 When assessing the differing levels of CSR-related statements via firms’ 
web pages the four countries, Maignan and Ralston showed that businesses 
increasingly had implemented an approach based on stakeholder influence.109 
While the Dutch and French firms were only likely to include CSR issues on 
their websites as a response to stakeholders’ scrutiny, the US and the UK tended 
to be more transparent and willing to include CSR issues for public view.110 
Moreover, the study also identified that factors determining stakeholders’ 
decisions, also differed from country to country.111 While communities and 
consumers were reported to be the primary stakeholder drivers in the UK, 
adapting to the demands of customers and regulators prompted France and the 
Netherlands to adapt more conservative approaches to CSR.112 The analysis is 
subsequently in line with Apostolakou and Jackson’s model on how CSR is 
largely implicitly practised in CMEs, while it can be an explicitly practised in 
LMEs.  
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Furthermore, managers are also often culturally motivated and attempt to 
pursue their tradition and values as they engage in decision-making. Egri and 
colleagues conducted a study which looked at individual values and attitudes 
towards corporate responsibilities (CR) across 28 countries and consequently, 
found that individual values have a direct relationship with the types of 
corporate responsibilities dealt with in different countries.113 Confucian-based 
societies including Hong Kong and Taiwan were increasingly likely to support 
economic CR proposals, as were survival societies including post-Communist 
nations, Bulgaria and Hungary.114 On the other hand, nations with a Roman 
Catholic Heritage, notably Colombia and Italy, were found to be more willing to 
support social CR initiatives to promote ethical idealism.115 In a further study 
assessing the influence of beliefs on decision-making, Xu and Yang found that 
CSR had specific meanings in China related to its social and cultural 
background.116 They were able to list China’s three unique CSR dimensions 
influenced by culture: good faith (conforming to business ethics), employment 
(increasing job opportunities for the unemployed and disabled), and social 
stability and progress (ensuring social stability, prosperity and harmony).117 Chu 
and Lin remarked that CSR in China is best understood as a ‘continuous 
negotiation between business practices and local, social, cultural, and economic 
contexts’.118 There is no doubt in the truth of the claim that the role of cultural 
and national beliefs in the provision of CSR. Nevertheless, it is pertinent to note 
that the internationalisation process has meant that developing countries often 
have a different source of legitimacy to consider apart from their own traditions. 
Drawing a distinction between driving institutional factors of CSR and 
managerial motivations, it can be argued that the latter may purely emerge from 
an isolated view of helping a company gain a comparative advantage in the 
market. The studies thus provide a perspective of what certain businesses in the 
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nations strive towards, but more established firms could attempt to mimic 
successful models from other successful corporate cultures. 
 
Criticism of Managerial Motivations 

Despite the relative establishment of parallels between CSR and national and 
cultural trends above, previous comparative studies have been less conclusive. 
Other academics have instead proposed that the values of individuals and 
organisations, regardless of regional or cultural context, are a superior predictor 
of managerial CSR behaviour. In a comparative study, Quazi investigated the 
textile and food manufacturing industries in two differing nations, Australia and 
Bangladesh, only to conclude that CSR decision-making tends to be more 
universal than country-driven.119 He found that corporate responsibility was 
often calculated in proportion of the business’s social commitments, rather than 
being influenced by culture.120 Similarly, Bansal and Roth examined the 
determinants of managerial motivations across the United Kingdom and Japan, 
through a qualitative study.121 They examined distinctive corporate-level 
motivations such as competitiveness, legitimation, and the degree of 
environmental responsibility, and contrasted it with contextual determinants 
such as the significance of the CSR issue and the managerial concern for CSR 
issues.122 Consequently, the study noted that managers and firms in the two 
countries were driven by separate factors to undertake CSR actions and that 
there was no explicit country-based divergence.123 As a whole, these studies 
downplayed the existence of any trends which affect the provision of CSR 
activity, and give further credentials to decisions being inclined towards the 
“shareholder approach”. 

The notion of organisational, national and culture trends influencing 
managerial motivation also challenges Friedman’s neoclassical critique.124 As a 
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part of his “agency argument”, Friedman argues that ‘in a free enterprise, private 
property system, a corporate executive is an employee of the owners of the 
business’ and their ‘responsibility is to conduct the business in accordance with 
their desires’, thus providing managers with the solitary goal of attempting to 
maximise profits from investment.125 Friedman maintains that corporations 
cannot be expected to exercise CSR as they operate independently of 
governments, and the context of his activism promotes the values of free 
enterprise.126 Hence his argument distances itself from managers being 
motivated through other connotations and assumes that specific institutional 
rules of CMEs and LMEs are essentially universal. However, as demonstrated 
through the studies above, corporate governance varies cross-nationally, and 
this led Gourevitch and Shinn to argue that the differences are a result of 
political contestation rather than through profit-maximising goals or the 
“needs” of capitalism.127 Boatright draws further criticism to Friedman’s 
critique, stating that shareholders’ interest is a public policy choice rather than 
an inevitable consequence of shareholder property rights, and that subsequently, 
no fiduciary duties are owed to the owners from managers.128 

Further revoking the applicability of Friedman’s critique, Chryssides and 
Kaler argue that in UK and US law, the company is considered to be a separate 
legal entity and managers are therefore not direct agents or managers.129 His 
neoclassical model has also been widely considered to be outdated in the 
context of rapid globalisation and changing business strategies. CSR has 
emerged as a platform through which the public demands accountable actions 
and the need for flexible governance has rendered Friedman’s critique irrelevant. 
The move towards stakeholder and society oriented business practices has been 
driven by increased consumer participation, which now represents a significant 
dynamic of a firm’s strategy. Guidelines from the World Business Council for 
Sustainable Development have also reflected Edward Freeman’s emerging 
“stakeholder theory”, encouraging the integration between business and 
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ethics.130 Hence, the definition of managerial motivations has significantly 
evolved to embrace the changes caused by globalisation. 
 
 

CONCLUSION 
 

Through globalisation and the development of cross-national practices, the 
concept of CSR and the related societal structures that drive activism are going 
through a period of transformation. A surge in optimistic attitudes towards CSR 
as a result of political, financial and cultural evolutions has prompted 
governments to respond accordingly with legal regulations. Implementing a 
more rigorous approach of corporate accountability to promote ethical 
practices, laws are increasingly being employed to enforce, rather than simply 
encourage CSR activism. Consequently, such societal changes are leading to a 
transnational movement where nations are increasingly choosing to raise levels 
of adoption as a result of the domino effect. 

Utilising comparative legal analysis to assess the role of legislation in global 
CSR practices, it becomes evident that there is an increasing trend towards 
implementing progressively stricter regulations. Through the imposition of legal 
or quasi-legal guidelines, countries have been able to offer firms with new 
strategies to adapt their CSR practices accordingly to the state’s respective 
political and social philosophies. Voluntary action across Europe was 
encouraged following the EU Commission’s 2002 Green on Promoting a 
Framework for CSR, while indirect regulatory concepts such as mandatory 
disclosure, became prominent in national legislations and elevated CSR towards 
being a legal obligation. Furthermore, the introduction of the first mandatory 
CSR legislations, the emergence of a legal role for transnational governance 
bodies and the increasing availability of litigation tools for civil society marks a 
significant development for CSR activism, asserting its increased importance in 
global practice.  

The consideration of institutional theory involves an evaluation of the key 
features of a nation’s structural framework which in turn permits a wider 
understanding of the sentimental decision-making of nations. Considering a 
society’s political structure, CSR activity will thrive where a country is free from 
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corruption and exercises regulations which prevent the evasion of compliance. 
A further line of argumentation suggests that governments with a leftist political 
ideology observing collective social consciousness would encourage CSR, 
though critics have lamented the paradoxical effect of neoliberalism. Assessing 
the impact of a country’s financial and industrial set-up, the practice of CSR has 
been shown to be increasingly prominent where socially responsible investments 
are made and in nations with strong labour unions to promote policies. 
Moreover, taking a cultural perspective, it can be argued that a societal structure 
characterised by high levels of individualism will also prompt autonomous 
strategic decisions. 

Through the analysis of managerial values and attitudes towards CSR, it 
becomes evident that the global convergence of business practices has 
prompted senior management teams to be heavily influenced by cross-national 
issues while making decisions. Traditional, national and cultural beliefs are 
progressively being abandoned a part of the internationalisation process because 
firms seek to gain a comparative advantage in the market. However, an alternate 
argument suggests that the emergence of managerial motivations provides a 
further challenge to Friedman’s neoclassical critique of profit maximisation. 
Finally, increasing cross-national CSR and the integration of business and ethics 
have rendered Friedman’s neo-classical economic critique of the CSR model 
largely irrelevant. 
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What Can Legal Academics Add to the Debate About 
Private Equity? 

Best Letter to the Editor, 2016 
 

Simon Witney* 
 
 

Dear Editor, 
 

In December 2015, Unite – Britain’s largest trade union – called on the 
UK government to investigate the ‘secretive machinations of private equity 
firms’ following the near-collapse of Fairline Boats, a Northamptonshire yacht-
builder employing well over 400 people.1   Unite’s demands were not new: as the 
economic influence of private equity firms has increased in Europe over the last 
few decades, so have the calls from unions, politicians and the media for 
regulators to intervene. 

But it is not entirely clear what private equity’s critics want the regulators 
to do.   

More transparency perhaps? Voluntary guidelines – adopted in 2007 by the 
UK’s private equity trade association, the British Private Equity and Venture 
Capital Association (BVCA) – already mandate listed company-like disclosures 
for the largest private equity-owned companies,2 but for smaller businesses (like 
Fairline Boats) it is far from obvious why companies owned by private equity 
should be treated any differently to any other privately-owned company, all of 
whom are already subject to statutory public disclosures. 

Meanwhile, private equity’s critics in the UK and, probably more 
importantly, other parts of Europe, have given impetus to the European 
Commission who, as part of its response to the financial crisis, introduced far 
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2 Information on the Guidelines and their enforcement by the semi-independent Private 
Equity Reporting Group is available here: <http://privateequity reportinggroup.co.uk/> 
accessed 9 February 2016.    
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reaching EU-wide regulation of the ‘alternative investment funds’ industry.3  
Taking up the cause of transparency, the Commission required greater 
disclosure by buyout houses taking over larger EU companies, and outlawed 
some types of ‘asset stripping’ in the two years following the acquisition.4  How 
effective these changes turn out to be, remains to be seen, but there certainly 
does not seem to have been much background work by policy-makers to justify 
the new rules or assess their impact. 

That may not be surprising, given the perceived need for ‘quick fixes’ after 
the Financial Crisis (even though there was no convincing evidence that private 
equity played any part in causing the crisis, or adding to the systemic risks which 
exacerbated it).  But it is also notable that regulators had little home-grown 
corporate governance law scholarship to draw upon in designing their regulatory 
response.5 

It is true that there is considerable research on the economic impact of 
private equity, including from the LSE’s own Abraaj Group Professor in 
Finance and Private Equity, Ulf Axelson.6 On the whole, academics have 
concluded that private equity-backed companies are more efficient than their 
publicly listed counterparts, and perhaps also than their privately-owned peers.7  
Their impact on wages and employment remains somewhat controversial, 
although there is no convincing academic support for the short-term asset 
stripping accusations often levelled at the industry.8   

 
 
3 The Alternative Investment Fund Managers Directive (2011/61/EU). 
4 See Directive 2011/61/EU, Articles 26-30, implemented in the UK by the Alternative 
Investment Fund Managers Regulations 2013 (SI 2013/1773) Regulations 34-44. 
5 A very important contribution was subsequently made in 2013 by the LSE’s Carsten 
Gerner-Beuerle, Philipp Paech and Edmund Philipp Schuster, who undertook a 
comprehensive academic comparison of directors’ duties and liabilities across the EU for 
the European Commission:  <http://ec.europa.eu/internal_market/company/docs/ 
board/2013-study-analysis_en.pdf> accessed 9 February 2016.   
6 For Ulf’s details and selected publications list see <http://personal.lse.ac.uk/axelson/> 
accessed 9 February 2016.  
7 See, for example, Y Alperovych, K Amess and M Wright, ‘Private equity firm 
experience and buyout vendor source: What is their impact on efficiency?’ (2013) 228 
European Journal of Operational Research 601-611 for evidence from the UK; and S 
Davis and others ‘Private equity, jobs and productivity’ in A Gurung and J Lerner (eds), 
‘The Global Impact of Private Equity Report 2009, Globalization of Alternative 
Investments’ (Working Paper Vol 2 World Economic Forum) 25-46 for data from the 
US. 
8 A good overview of academic research is included in J Gilligan and M Wright Private 
equity demystified: An explanatory guide 2014 (3rd edn, ICAEW) 176-198 available at 
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However, industry-wide quantitative performance studies, though 
important, are not going to give the full picture, and the effect that private 
equity firms have on governance structures is under-researched, especially in 
relation to the mechanisms behind the ‘machinations’ that determine decisions 
for stakeholders.  

More research in this area is vital, because policy-makers have to design 
regulation with the benefit of evidence-based theoretical models.  But corporate 
governance scholars, at least in the legal academy, have spent much more time 
thinking about widely-held companies than they have about those which are 
closely-held. That is understandable (and presents a very worthwhile and 
interesting research topic), but we need to help policy-makers think about 
private companies – including fairly small ones.   

As anyone who has taken an undergraduate course in company law will 
know, most academic theories of corporate governance focus on ‘agency costs’: 
the temptation to ‘steal’ or ‘shirk’ when (in Adam Smith’s terms9) one person is 
charged with looking after another’s money.10  However, many academics accept 
that, when stakeholders have good and reasonably symmetric access to 
information and the right incentives, they will bargain for optimal terms, 
mitigating (although probably not eliminating) the agency costs implicit in the 
delegation of power.11  It is also commonly argued (although by no means 
universally accepted12) that the most efficient companies will be created when 
shareholders are the ultimate beneficiaries of the efforts of those in charge, and 
(if they are equipped to do so) are allowed to bargain freely for the agency-cost 
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9 See A Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (Cannan Edn 
New York 1776) 700. 
10 The most quoted source for this analysis is M Jensen and W Meckling, ‘Theory of the 
firm: Managerial behaviour, agency costs and ownership structure’ [1976] 3 Journal of 
Financial Economics 305-360. 
11 See F Easterbrook and D Fischel, The Economic Structure of Corporate Law (Harvard 
University Press 1991).  
12 For a thought-provoking contemporary view, arguing that directors should pursue a 
societal purpose, insulated from profit maximising shareholders, see W Hutton, How 
Good We Can Be (Little Brown 2015) 137-142. 
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mitigating structures which suit them best.13   
However, the UK’s corporate governance framework, especially as it 

applies to private companies, is muddled.  On the one hand, it pays attention to 
the ‘freedom to contract’ paradigm implied by the theory described above; but it 
is also peppered with apparently mandatory rules.14  It is not always clear who 
these rules are designed to protect, and many of them turn out to be 
contractible in any event.15 Justifications for mandatory rules in widely-held 
companies may not apply to closely-held companies, with the consequence that 
designing optimal corporate governance frameworks in this environment may 
be more costly than it needs to be, and efficient outcomes may be thwarted.   

On the other hand, if there is a case for mandatory rules designed to 
protect other stakeholders who do not have a seat at the table when private 
company constitutions are written, that case needs to be articulated on a sound 
theoretical footing.  If the case is made, the mandatory rules which it implies 
will, no doubt, be quite different to the ones we have.  But if that case fails, it 
certainly does not undermine the case for protecting those stakeholders in other 
ways: through, for example, enhanced employment protection rights, or tougher 
regulations prohibiting pollution or other actions giving rise to externalities 
which rational shareholders would not internalise. That is, after all, the more 
usual way in which we protect third parties. 

In the end Fairline Boats (now renamed Fairline Yachts) seems to have 
been saved,16 although with significant job losses.  That may or may not have 
been the best available outcome for society at large, but it is not clear what legal 
 
 
13 For a clear and entertaining exposition see S. Bainbridge, ‘Director Primacy: The 
Means and Ends of Corporate Governance’ [2003] 97 Northwestern University Law 
Review 547.   
14 I have written elsewhere about some of the problems for non-executive directors 
posed by the mandatory rules on conflicts of interest: see S Witney, ‘Corporate 
opportunities law and the non-executive director’ [2016] Journal of Corporate Law 
Studies <http://www.tandfonline.com/doi/full/10.1080/14735970.2015.1117349> 
accessed 9 February 2016.   
15 Perhaps the most famous example is the House of Lords decision in Bushell v Faith 
[1970] AC 1099, in which it was held that the contractual nature of company law 
(allowing the company’s constitution to decide which shares get to vote on any particular 
resolution) allowed directors to entrench themselves with weighted voting rights even 
though a mandatory rule says that they will always be removable by ordinary resolution. 
16 See R Davis, ‘Fairline Boats former staff “queuing at gates” to work after Russian 
takeover’ The Guardian (London 26 January 2016) 
<http://www.theguardian.com/business/2016/jan/26/fairline-boats-staff-queuing-
gates-work-russian-takeover> accessed February 9 2016.  
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changes, if any, could have led to a better one.  If any part of the answer to that 
question lies with the UK’s corporate governance laws (and, perhaps just as 
importantly, if it does not), then legal academics should step up to the plate. 
 

Yours, 
Simon Witney 

Ph.D. Candidate 
London School of Economics and Political Science  
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