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By Phyllis W. Cheng & Daniel Lac
Introduction
1

Transgender access has come under the national
spotlight in recent months. President Barak Obama
delivered the opening salvo on May 16, 2016, when
he defended his administration’s instructions to public
schools allowing transgender students to use bathrooms matching their gender identity.2 Days before,
the U.S. Departments of Justice (DOJ) and Education
(DOE) had released joint guidance to educators providing
that under Title IX of the 1972 Education Amendments,3
transgender students are entitled to attend school in
an environment free from sex discrimination, including

1

‘‘Transgender’’ forms part of the LGBT (lesbian, gay,
bisexual and transgender) acronym. ‘‘Transgender describes
those individuals whose gender identity is different from the
sex they were assigned at birth. A transgender male is
someone who identifies as male but was assigned the sex of
female at birth; a transgender female is someone who identifies as female but was assigned the sex of male at birth.’’ Dear
Colleague Letter on Transgender Students, U.S. Department
of Justice, Civil Rights Division, and U.S. Department of
Education, Office for Civil Rights, May 13, 2016, at 1, available at http://www2.ed.gov/about/offices/list/ocr/letters/
colleague-201605-title-ix-transgender.pdf.
2

Julie Hirschfeld Davis, Obama Defends Transgender
Directive for School Bathrooms, NY TIMES, May 16, 2016,
available at http://www.nytimes.com/2016/05/17/us/politics/
obama-defends-transgender-directive-for-school-bathrooms.html.
3

Title IX of the 1972 Education Amendments, 20 U.S.C.
§ 1681 et seq., 34 C.F.R. § 106.1 et seq., prohibits discrimination on the basis of sex in any federally funded education
program or activity in educational institutions.

(Continued on page 297)
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Transgender Access in the Workplace
By Phyllis W. Cheng & Daniel Lac
(Continued from page 295)
use of bathrooms and locker rooms designated by sex
assigned at birth.4
On the employment front, other federal agencies have
issued parallel guidelines on transgender access in
the workplace. In 2015, the Department of Labor’s
(DOL) Occupational Safety and Health Administration
(OSHA) issued guidance on restroom access for
transgender employees. 5 Recently, the U.S. Equal
Employment Opportunity Commission (EEOC)
released a fact sheet6 on bathroom access for transgender employees under Title VII of the Civil Rights
Act of 1964.7 Similarly, the Office of Federal Contract
Compliance Programs (OFCCP) of the U.S. Department of Labor, updated its sex discrimination guidelines
for federal contractors that include bathroom access
for transgender employees under Executive Order
11246.8

States, local jurisdictions and universities have
responded to transgender access in different ways.
Some support the policy, and have enacted or are introducing policies that advance transgender access. 9
Others oppose transgender bathroom and locker room
access other than by sex assigned at birth, and have
passed or introduced legislation prohibiting any
contrary policy.10 Indeed, eleven states, local jurisdictions, and state officials are actively challenging the
administration’s Title IX bathroom guidance by filing
suit in Texas federal court.11
This article focuses on the issue of transgender access
in the workplace. We define the relevant terminology
with respect to transgender persons, discuss the development of federal protections, examine current state
protections, and outline employers’ best practices on
transgender access.
Terminology

4

Press Release, U.S. Departments of Justice and Education Release Joint Guidance to Help Schools Ensure the
Civil Rights of Transgender Students, U.S. Dept. of Justice,
May 13, 2016, available at https://www.justice.gov/opa/pr/usdepartments-justice-and-education-release-joint-guidancehelp-schools-ensure-civil-rights; Dear Colleague Letter on
Transgender Students, supra, note 1.
5

Restroom Access for Transgender Workers, Best Practices, OSHA (2105).
6

Fact Sheet: Bathroom Access Rights for Transgender
Employees Under Title VII of the Civil Rights Act of 1964,
EEOC, May 4, 2016, available at https://www.eeoc.gov/eeoc/
publications/fs-bathroom-access-transgender.cfm.

7

42 U.S.C. § 2000e, et seq. ‘‘Title IX borrows heavily from
Title VII in its theory and approach to sex-based employment
discrimination. It is generally accepted outside the sexual
harassment context that the substantive standards and policies
developed under Title VII apply with equal force to employment actions brought under Title IX.’’ Overview of Title IX:
Interplay of Title IX with Title VI, Section 504, Title VII, and
the Fourteenth Amendment, TITLE IX LEGAL MANUAL, U.S.
Dept. of Justice, Jan. 11, 2001, at 14, available at https://
www.justice.go/crt/title-ix.
8

Sex Discrimination Guidelines, OFCCP, Dep’t of Labor,
Discrimination on the Basis of Sex, 81 Fed. Reg. 39107,
June 15, 2016 (to be codified at 41 C.F.R. pt. 60-20), available
at https://www.federalregister.gov/articles/2016/06/15/201613806/discrimination-on-the-basis-of-sex.

DOJ and DOE define the essential terminology
respecting transgender persons as follows.12

9

Know Your Rights: Transgender People and the Law,
ACLU, available at https://www.aclu.org/know-your-rights/
transgender-people-and-law; Katy Steinmetz, The GenderNeutral Bathroom Revolution Is Growing, TIME, Jan. 11,
2016, available at http://time.com/4175774/san-franciscogender-neutral-bathrooms/.

10

LGBT Nondiscrimination and Anti-LGBT Bills Across the
Country, ACLU, available at https://www.aclu.org/lgbt-nondiscrimination-and-anti-lgbt-bills-across-country#antitransbills.

11

Mark Berman & Moriah Balingit, Eleven States Sue
Obama Administration over Bathroom Guidance for Transgender Students, WASHINGTON POST, May 25, 2016, available
at https://www.washingtonpost.com/news/post-nation/wp/2016/
05/25/texas-governor-says-state-will-sue-obama-administrationover-bathroom-directive/?utm_term=.0c47058f79b2; see
Complaint, Texas v. U.S., No. 7:16:cv-00054-0, United States
District Court (N.D. Tex. 2016) available at https://www.
washingtonpost.com/apps/g/page/politics/lawsuit-challengingobamas-guidance-on-transgender-facilities-in-schools/2040/
?tid=a_inl.
12

Dear Colleague Letter on Transgender Students, supra,
note 1, at 2-8.
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Gender identity refers to an individual’s internal sense
of gender. A person’s gender identity may be different
from or the same as the person’s sex assigned at birth.
Sex assigned at birth refers to the sex designation
recorded on an infant’s birth certificate should such a
record be provided at birth.
Transgender describes those individuals whose
gender identity is different from the sex they were
assigned at birth. A transgender male is someone
who identifies as male but was assigned the sex of
female at birth; a transgender female is someone
who identifies as female but was assigned the sex of
male at birth.
Gender transition refers to the process in which
transgender individuals begin asserting the sex that
corresponds to their gender identity instead of the sex
they were assigned at birth. During gender transition,
individuals begin to live and identify as the sex consistent
with their gender identity and may dress differently,
adopt a new name, and use pronouns consistent with
their gender identity. Transgender individuals may
undergo gender transition at any stage of their lives,
and gender transition can happen swiftly or over a long
duration of time.
Development of Federal Protection
Title VII
Title VII prohibits discrimination in employment
‘‘because of . . . race, color, religion, sex, or national
origin.’’ 13 Early on, courts interpreted the phrase
‘‘because of . . . sex’’ narrowly to protect discrimination
due only to one’s biological sex. In Holloway v. Arthur
Andersen & Company, a transgender employee claimed
she was terminated on the basis of her sex in violation of
Title VII.14 The Ninth Circuit Court of Appeals held
that the plain meaning of the statute and legislative
activity showed that Congress intended the word
‘‘sex’’ to be understood traditionally in order to ‘‘place
women on an equal footing with men’’ and not to
protect transgender employees.15 Similarly, in 1979,
the Ninth Circuit rejected a claim that discrimination
based on sexual orientation was sex discrimination
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under Title VII, declaring that one may not ‘‘bootstrap
Title VII protection for homosexuals’’ and that sexual
orientation was not protected because it was something
that affects both females and males equally.16 The Sixth
Circuit ruled similarly in dismissing the claim of a male
postal service employee who was taunted, ostracized,
and physically beaten because his co-workers believed
he was gay. The court found that such actions,
‘‘although cruel, are not made illegal by Title VII.’’17
Price Waterhouse and its Progeny
The United States Supreme Court’s ruling in Price
Waterhouse v. Hopkins was pivotal in changing this
narrow view of Title VII. In reversing the lower
courts’ interpretation of the phrase ‘‘because of sex,’’
the Supreme Court held that the Congressional intent
behind Title VII was to forbid employers from taking
gender into account in making employment decisions
and that actions on the basis of a person’s conformity or
non-conformity are necessarily actions ‘‘on the basis of
gender.’’18 Under Price Waterhouse, discrimination on
the basis of ‘‘sex’’ is not limited solely to discrimination
against one’s biological sex, but also to one’s gender or
the socially-constructed roles, behaviors, and attributes
that society considers appropriate for men and women.
After Price Waterhouse, several federal courts applied
this sex-stereotyping theory to overrule prior cases. In
Nichols v. Azteca Restaurant Enterprises, Inc., the
Ninth Circuit expressly relied on Price Waterhouse in
abrogating its previous holding, and upheld a discrimination claim of a male employee who was referred to by
feminine pronouns and subjected to verbal abuse due to
his female mannerisms. The court noted that the prohibition on discriminating against a woman for being too
masculine applies ‘‘with equal force to a man who is
discriminated against for acting too feminine.’’19 The
Sixth Circuit followed this trend in Smith v. City of
Salem, where a former lieutenant brought suit alleging
that his supervisors terminated him due to his increasingly feminine appearance.20 The court held that the
16

De Santis v. Pac. Tel. & Tel. Co., 608 F.2d 327, 332 (9th
Cir. 1979) (‘‘discrimination because of effeminacy, like discrimination because of homosexuality . . . , does not fall with the
purview of Title VII’’).

17

Dillon v. Frank, No. 90-2290, 1992 U.S. App. LEXIS
766, at *22 (6th Cir. Jan. 15, 1992) (‘‘homosexuality is not an
impermissible criteria on which to discriminate with regard to
terms and conditions of employment’’).

13

42 U.S.C. § 2000e-2.

14

18

Holloway v. Arthur Andersen & Co., 566 F.2d 659 (9th
Cir. 1977).

19

15

20

566 F.2d at 662.

Price Waterhouse v. Hopkins, 490 U.S. 228, 250 (1989).

Nichols v. Azteca Restaurant Enterprises, Inc., 256 F.3d
864, 874 (9th Cir. 2001).
Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004).

CA Labor & Employment Bulletin
employee stated a claim under Title VII for discrimination ‘‘because of sex’’ as a result of his gender nonconformity.21 Several other circuit courts have since
applied Price Waterhouse in similar contexts.22
However, Price Waterhouse and its progeny did not
offer the sweeping protections for which LGBT
litigants hoped. Federal courts hesitated to extend
protection to conduct that was not linked to genderstereotyping. In Vickers v. Fairfield Medical Center,
the Sixth Circuit limited its prior holding in Smith and
cautioned that ‘‘a gender stereotyping claim should not
be used to bootstrap protection for sexual orientation
into Title VII.’’23 The court distinguished the case on
grounds that although the employee alleged harassment
due to his perceived homosexuality, he did not contend
that his appearance or mannerisms were perceived as
gender non-conforming and were the basis for his
discrimination.24
Other courts have been similarly hesitant to extend the
Price Waterhouse sex stereotyping theory to cover
situations where the plaintiff is discriminated against
because of their LGBT status, absent any additional
evidence of gender stereotyping or non-conformity.25
The EEOC’s Initiatives
While this limited view of Title VII still persists in
the federal courts, the EEOC has taken the lead in
dismantling the judicially-created distinction between
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discrimination based on stereotypes versus discrimination based on sexual orientation, gender identity, or
gender expression. In its Macy v. Holder decision, the
EEOC flatly concluded that when an employer discriminates against someone because of their transgender
status, the employer has discriminated because of sex.26
It noted that evidence of gender stereotyping is simply
one means of proving sex discrimination and not a
prerequisite to bringing a Title VII claim.27
In line with the agency’s expanded view of Title VII,
the EEOC published its 2013-2016 Strategic Enforcement Plan with a core objective to address coverage of
lesbian, gay, bisexual, and transgender individuals
under Title VII’s sex discrimination provisions.28
Recent EEOC activity has demonstrated a firm commitment to its objective. In 2014, the agency filed the first
two lawsuits in its history alleging sex discrimination
against transgender individuals under Title VII.29
In April 2015, in Lusardi v. McHugh, the EEOC found
that the Department of the Army discriminated against
a transgender employee when it required her to use a
single-user restroom until she completed gender reassignment surgery. There, the EEOC declared that ‘‘an agency
may not condition access to facilities - or to other terms,
conditions, or privileges of employment - on the completion of certain medical steps that the agency itself has
unilaterally determined will somehow prove the bona
fides of the individuals’ gender identity.’’30
26

21

378 F.3d at 573-75.

22

See Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C.
2008) (discrimination based on the fact that an applicant
planned to transition was sex discrimination under Title VII,
making an analogy to religious discrimination against
converts); Glenn v. Brumby, 663 F. 3d 1312 (11th Cir. 2011)
(terminating a transgender woman for dressing femininely and
disclosing plans to transition was sex discrimination under
Title VII).
23

Vickers v. Fairfield Med. Ctr., 453 F.3d 757, 764 (6th
Cir. 2006).
24
25

453 F.3d at 764-65.

See Eure v. Sage Corp., 61 F. Supp. 3d 651 (W.D. Tex.
2014) (granting summary judgment against transgender
employee’s discrimination claim); Burrows v. College of
Central Florida, No. 5:14-cv-00197-JSM-PRL, 2015 U.S.
Dist. LEXIS 90576 (M.D. Fla. July 13, 2015) (rejecting
gender stereotype claim because female employee’s relationship with another woman was not a characteristic that was
‘‘readily demonstrable in the workplace’’), reconsideration
denied, 2015 U.S. Dist. LEXIS 119940 (M.D. Fla., Sept. 9,
2015).

Macy v. Holder, EEOC Appeal No. 0120120821, Agency
No. ATF-2011-00751, slip op. at *1 (Apr. 20, 2012), available
at http://www.lgbtinthesouth.com/wp-content/uploads/2016/
03/Macy-EEOC-Ruling.pdf.

27

EEOC Appeal No. 0120120821, at *10 (‘‘Thus, a transgender person who has experienced discrimination based on his
or her gender identity may establish a prima facie case of sex
discrimination through any number of different formulations’’).

28

EEOC, Strategic Enforcement Plan (SEP), FY 20132016, at 10 (Dec. 17, 2012), available at https://www.eeoc.
gov/eeoc/plan/upload/sep.pdf.

29

See Complaint, EEOC v. Lakeland Eye Clinic, P.A., No.
8:14-cv-2421-MSS-AEP, United States District Court (M.D.
Fla. Sept. 25, 2014) (alleging sex discrimination under Title
VII where employer fired an employee because she is transgender, was transitioning from male to female, and/or did not
conform to the employer’s gender-based expectations, preferences, or stereotypes); Complaint, EEOC v. R.G. & G.R. Harris
Funeral Homes Inc., No. 2:14-cv-13710-SFC-DRG, United
States District Court (E.D. Mich. Sept. 25, 2014) (same).

30

Lusardi v. McHugh, EEOC Appeal No. 0120133395,
Agency No. ARREDSTON11SEP05574, slip. op. at 9 (Apr.
1, 2015), available at http://transgenderlawcenter.org/wpcontent/uploads/2015/04/EEOC-Lusardi-Decision.pdf.

CA Labor & Employment Bulletin
The EEOC has not slowed down its efforts. In March
2016, the EEOC filed its first lawsuits against private
employers alleging gender bias and discrimination
on the basis of sexual orientation. In EEOC v. Scott
Medical Health Center,31 the agency alleges that a
gay male employee was subject to harassment by his
manager in the form of anti-gay epithets and highly
offensive comments about his sexuality and sex life.32
The employee complained to management but quit
when no action was taken. Similarly, in EEOC v.
Pallet Companies d/b/a IFCO Systems NA, Inc.,33 the
agency claimed that a supervisor allegedly made vulgar
comments to a lesbian employee such as ‘‘I want to turn
you back into a woman’’ and ‘‘you would look good in a
dress.’’34 The supervisor also allegedly blew a kiss and
circled his tongue at the employee.35
While the EEOC’s recent activity is a promising development for LGBT litigants, its decisions are only
binding on federal agencies. Until the Supreme Court
declares per se protection for LGBT individuals under
Title VII, federal courts still retain discretion to reject
claims of discrimination because of one’s LGBT status.
Recent Federal Cases
Responding to an Employee’s Notice of Transition
Employers who are on notice of an employee’s transition must ensure that its supervisors and managers are
equipped to respond to this new workplace dynamic.
Many find themselves unprepared to properly respond
to such employee’s gender transition. Since gender transitioning has not been a common issue historically and
involves deeply personal matters that may be uncomfortable to talk about, employers may find it easier to
ignore the matter altogether.
This willful blindness to the issue can typically lead to
liability when supervisors and managers are not trained
on how to properly respond to an employee’s transition.
For instance, in EEOC v. Lakeland Eye Clinic, PA., an

31

See Complaint, EEOC v. Scott Medical Health Center,
No. 2:16-cv-00225-CB, United States District Court (W.D.
Pa. Mar. 1, 2016), available at http://hr.cch.com/ELD/ScottMedicalComplaint.pdf.
32
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employee who started to present as female became
subject to derogatory comments and isolation in the
workplace.36 The clinic’s administrator asked another
employee ‘‘What do you think of this Michael/Michele
thing?’’ and further remarked, ‘‘next time I’ll be more
careful in my interviewing skills.’’ Coworkers also
allegedly rolled their eyes, snickered, and refused to
socialize with plaintiff after she began presenting as a
female at work, and the clinic eventually eliminated her
position. 37 Following the EEOC’s lawsuit, the parties
reached a court-approved settlement for $150,000. The
settlement also requires the clinic to implement a new
gender discrimination policy, provide annual training to
all employees, and institute guidelines on how to handle
LGBT stereotyping complaints made by applicants,
employees, and customers.
Single Sex Facilities
Employers also face practical challenges in creating
a transgender-friendly workplace. As discussed above,
the EEOC takes the position that an employer may not
condition access to restroom, locker room, or other
facilities on certain medical milestones, such as an
employee’s gender reassignment surgery.38 Coworker
confusion or anxiety about a transitioning employee’s
restroom use does not justify restricted restroom use.
In Chavez v. Credit Nation Auto Sales, a male-to-female
transgender employee claimed that her employer
discriminated against her by not allowing her to use a
unisex bathroom reserved for customers and office
personnel.39 The lower court held that the employer’s
policy was justified because it prevented the garage
employees from tracking dirt and grease inside
the customers’ restroom.40 On appeal, the Eleventh
Circuit, per curiam, reversed in part the grant of
summary judgment against the plaintiff’s sex discrimination claim because it was motivated in-part by an
impermissible bias against her transgender status.41

36

See Complaint, Lakeland Eye Clinic, supra note 29.

37

Complaint, Lakeland Eye Clinic, supra note 29, at 15.

38

Lusardi, EEOC Appeal No. 0120133395, supra note 30,

at 9.

Complaint, Scott Med. Health Ctr., supra note 31, at 11.

39

See Complaint, EEOC v. Pallet Companies d/b/a IFCO
Systems NA, Inc., No. 1:16-cv-00595-RDB, United States
District Court (D. Md. Mar. 1, 2016).

40

33

34

Complaint, Pallet Companies, supra note 33, at 15-17.

35

Complaint, Pallet Companies, supra note 33, at 15-17.

Chavez v. Credit Nation Auto Sales, 49 F. Supp. 3d 1163
(2014), aff’d in part, reversed in part, 2016 U.S. App. LEXIS
598 (11th Cir. Jan. 14, 2016).

41

49 F. Supp. 3d at 1202.

Chavez. v. Credit Nation Auto Sales, No. 14-14596,
2016 U.S. App. LEXIS 598 (11th Cir. Jan. 14, 2016).
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Dress Codes and Appearance Standards
Courts have generally upheld dress codes and appearance standards where they do not disparately impact or
impose an unequal burden on one sex. Yet as issues of
gender identity and expression become more prevalent,
analyses of disparate impact become less clear and
create novel issues of liability in the workplace.
In EEOC v. R.G. & G.R. Harris Funeral Homes, Inc.,
the EEOC claimed a funeral home discriminated
against a transgender employee in part by not providing
her with an allowance for a female work uniform after
she disclosed her gender identity.42 The court ruled that
the employer’s defense that it was simply enforcing its
dress code was unavailing because the issue was
whether the employer disparately impacted female
employees by providing work clothing or allowances
for male workers.
In Broussard v. First Tower Loan, LLC, a female-tomale transgender employee claimed sex discrimination
where the employer required him to sign a written statement declaring that his ‘‘preference to act and dress
as male’’ was not ‘‘in compliance with Tower Loan’s
personnel policies.’’43 Tower Loan also indicated that
when an overnight room is required for out-of-town
meetings, the employee would be assigned to a room
with a female.44 The EEOC filed a motion to intervene
as an additional plaintiff, which was granted. The case
has since proceeded to arbitration.
Benefits and Leave
Issues surrounding gender transition necessarily involve
employer benefit and leave policies, and an employer
must take care to avoid disparate treatment of gender
transitioning employees in the application of its myriad
policies, such as health and life insurance, retirement
benefits, compensation packages, and leaves of absence.
In a case not directly involving Title VII, an employee
brought a claim against FedEx under Title I of the
Employee Retirement Income Security Act (ERISA)
for denying plaintiff spousal pension benefits because
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she was married to another woman.45 FedEx’s defense
relied on the pension plan’s incorporation of the federal
Defense of Marriage Act (DOMA), which failed when
DOMA was struck down by the Supreme Court. The
court denied FedEx’s motion to dismiss on the grounds
that plaintiff ‘‘adequately alleged that FedEx has
violated Title I of ERISA by acting contrary to
federal law and failing to provide plaintiff with a
benefit mandated by ERISA.’’46 In doing so, the court
explained that ‘‘ERISA plans, by definition, must treat
couples in same-sex marriages as married for the
purposes of spousal benefits prescribed under ERISA,
such as survivor benefits.’’47
Similarly, in Hall v. BNSF Railway Company, an
employee challenged the employer’s policy of
providing health insurance coverage for employees’
legally married opposite-sex spouses, but not to samesex spouses.48 A Washington district court denied the
employer’s motion to dismiss the Title VII sex discrimination claim, observing that ‘‘[n]othing in Title VII
suggests that Congress intended to confine the benefits
of that statute to heterosexual employees alone,’’ and
finding that the allegations were sufficient to allege
discrimination based on the sex of the employee.49
The States’ Perspective, Laboratories for Change
Those seeking protection beyond Title VII may increasingly turn to protections afforded by the states. As of
early 2016, 23 states have enacted laws prohibiting
sexual orientation discrimination, with Utah as the
most recent state to do so.50 Of those, 21 states also
prohibit gender identity or expression discrimination.
While each of these states offer some form of protection
to LGBT individuals, the extent of that protection is far
from uniform. The states may have different definitions
of ‘‘gender’’ and ‘‘sexual orientation’’ discrimination, if
at all, and offer varying degrees of protection.

45

Schuett v. FedEx Corp., 119 F. Supp. 3d 1155 (N.D. Cal.
2016).

46

119 F. Supp. 3d at 1166.

47

119 F. Supp. 3d at 1166.

48

Hall v. BNSF Railway Co., No. C13-2160 RSM, 2014
U.S. Dist. LEXIS 132878 (W.D. Wash. Sept. 22, 2014).

42

See Complaint, EEOC v. R.G. & G.R. Harris Funeral
Homes Inc., No. 2:14-cv-13710-SFC-DRG, United States
District Court (E.D. Mich. Sept. 25, 2014).
43

Broussard v. First Tower Loan, LLC, No. 15-1161, 2015
U.S. Dist. LEXIS 165636, at *8 (E.D. La. Dec. 9, 2015).
44

2015 U.S. Dist. LEXIS 165636, at *8.

49

2014 U.S. Dist. LEXIS 132878, at *4 (citing Heller v.
Columbia Edgewater Country Club, 195 F. Supp. 2d 1212 (D.
Or. 2002)).

50

See Utah S.B. 296, Antidiscrimination and Religious
Freedom Amendments, 2015 Gen. Sess. (NS), amending
Utah Code Ann. § 34A-5-106.
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Figure 1. Movement Advancement Project - Equality Maps, Non-Discrimination Laws (Feb. 22, 2016), available at
http://lgbtmap.org/equality-maps/non_discrimination_laws.

The California Fair Employment and Housing Act
(FEHA) defines sexual orientation to include heterosexuality, homosexuality, and bisexuality, and was
recently amended in 2011 to add the categories of
‘‘gender, gender identity, [and] gender expression.’’51
The statute defines ‘‘gender expression’’ as ‘‘a person’s
gender-related appearance and behavior whether or not
stereotypically associated with the person’s assigned
sex at birth.’’52 The FEHA Regulations further parallel
the EEOC’s interpretation of ‘‘transgender.’’53
The New York City Human Rights Law (NYCHRL)
expands the definition of ‘‘sexual orientation’’ to
include the association with someone of a particular
sexual orientation. The New York State Human Rights
Law (NYSHRL) expands the definition to include
asexuality.54 In contrast with these expansive definitions, the Illinois Human Rights Act and the D.C.
Human Rights Act simply provide that discrimination
on the basis of ‘‘sexual orientation’’ is prohibited,
without further defining the term.

Some states have also enacted statutes or guidelines on
certain transgender workplace practices. California
expressly requires employers to permit employees to
‘‘appear or dress consistently with the employee’s
gender identity or gender expression.’’ 55 In March
2014, a Sacramento County Superior Court overruled
a demurrer by an employer, allowing the California
Department of Fair Employment and Housing
(DFEH) to go forward in prosecuting a transgender
discrimination case.56 In February 2016, the DFEH
issued guidance on transgender rights in the workplace,
stating in relevant part that employees have a right to
use a restroom or locker room that corresponds to the
employee’s gender identity, and that although a single
stall bathroom can be made available, the use of such
bathroom should be a matter of choice and not forced

55
56
51

CAL. GOV’T CODE § 12940 et seq.

52

CAL. GOV’T CODE § 12926(r)(2).

53

Cal. Code Regs., tit. 2, § 11030(e) (‘‘‘Transgender’ is a
general term that refers to a person whose gender identity
differs from the person’s sex at birth. A transgender person
may or may not have a gender expression that is different from
the social expectations of the sex assigned at birth. A transgender person may or may not identify as ‘transsexual.’’’)
54

N.Y. Exec. Law. Art. 15, § 292-27.

CAL. GOV’T CODE § 12949.

Minute Order, DFEH v. American Pacific Corp., No. 342013-00151153-CU-CR-GDS, California Superior Court (Mar.
13, 2014), at 4 (‘‘Defendant’s hypothetical assertions of
emotional discomfort about sharing facilities with transgender
individuals are no different than similar claims of discomfort in
the presence of a minority group, which formed the basis for
decades of racial segregation in housing, education, and access
to public facilities like restrooms, locker rooms, swimming
pools, eating facilities and drinking fountains.’’), available at
http://transgenderlawcenter.org/wp-content/uploads/2014/03/
Lozano-final-order.pdf.
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upon a transgender employee.57 In addition, the DFEH
Fair Employment and Housing Council has noticed
rulemaking on Transgender Identity and Gender
Expression under the FEHA that will further expand
guidance on these protections.58
Similarly, in December 2015, the NYC Commission on
Human Rights issued expansive guidance on gender
identity and expression discrimination, providing in
part that grooming policies and dress codes that differentiate based on actual or perceived gender are per
se discriminatory.59 The guidance also states that individuals should be referred to by pronouns that reflect
their chosen gender identity, and be permitted to use
restrooms, use locker rooms and participate in programs
consistent with their gender identity regardless of sex
assigned at birth, anatomy, medical history, or appearance.
While a few states have taken the lead on these issues,
over half of the states in the country still offer no
protection whatsoever to LGBT individuals. Local
governments that have attempted to address this need
have faced significant hurdles in courts and at the polls.
For instance, in May 2014, the Houston City Council
passed the Houston Equal Rights Ordinance (HERO),
purporting to ban discrimination based on sexual orientation and gender identity.60 This success was short
lived, as the ordinance was challenged in court, culminating in the Texas Supreme Court’s decision to
suspend the ordinance and to put it up for a vote. The
public campaign against the ordinance was contentious,

57
DFEH, Transgender Rights in the Workplace, DFEH162TGR (Feb. 17, 2016), available at http://www.dfeh.ca.gov/
res/docs/Publications/Brochures/2016/DFEH163TGR.pdf.
58

DFEH, Initial Statement of Reasons, Fair Employment
and Housing Council Regulations Regarding Transgender
Identity and Expression, available at http://www.dfeh.ca.
gov/res/docs/FEHC/RulingTransgender/InitStmtofReasonsRegTransgenderIdentityExpression.pdf.
59
NYC Comm. on Human Rights, Legal Enforcement
Guidance on Discrimination on the Basis of Gender Identity
or Expression: Local Law No. 3 (2002); N.Y.C. Admin. Code
§ 8-102(23), available at http://www.nyc.gov/html/cchr/
downloads/pdf/publications/GenderID_InterpretiveGuide_
2015.pdf.
60

HOUSTON, TEX., ORDINANCE NO. 2014-530, available at
https://www.houstontx.gov/equal_rights_ordinance.pdf.
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as evidenced by a radio ad starring former Houston
Astros’ baseball star Lance Berkman, who declared
that the bill would allow ‘‘troubled men to enter
women’s public bathrooms, showers, and locker
rooms.’’61 The ordinance was eventually repealed by
voters (61 percent to 39 percent) in November 2015.62
Looking Ahead, Are We Close to Comprehensive
Policy Change?
Transgender employees seeking protection have been
forced to make do with the cobbled-together set of
protections described above. Yet, there are indicators
that comprehensive policy change is closer than we
think. As was the case with same-sex marriage equality,
the timing and conditions for legal change largely correlate with public opinion and attention, albeit with some
delay. By examining public opinion on LGBT issues
and transgender rights, we can determine the necessary
conditions for policy change and the likelihood of that
change in certain states.
A national survey conducted by the Public Religion
Research Institute in 2010 asked respondents in each
state whether ‘‘Congress should pass laws to protect
transgender people from job discrimination.’’63 The
results of the study show the average level of support
across the states is 75 percent, with a range of opinion
between 66 percent and 90 percent.

61

Justin Wm. Moyer, Why Houston’s Gay Rights Ordinance
Failed: Fear of Men in Women’s Bathrooms, WASH. POST, Nov. 4,
2015, available at https://www.washingtonpost.com/news/
morning-mix/wp/2015/11/03/why-houstons-gay-rightsordinance-failed-bathrooms/.
62

City of Houston Anti-Discrimination HERO Veto Referendum, Proposition 1, BALLOTPEDIA (Nov. 2015), available at
https://ballotpedia.org/City_of_Houston_Anti-Discrimination_
HERO_Veto_Referendum,_Proposition_1_(November_2015).
63

Press Release, Public Religion Research Institute
(PRRI), Strong Majorities Favor Rights & Legal Protections
for Transgender People, Nov. 3, 2011, available at: http://
publicreligion.org/newsroom/2011/11/news-release-strongmajorities-favor-rights-and-legal-protections-for-transgenderpeople/#.VtN_bfkrKM9.
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Figure 2. Andrew Flores, Jody L Herman, and Christy Mallory,
Transgender Inclusion in State Non-Discrimination Policies: The
Democratic Deficit and Political Powerlessness, The Williams
Institute, UCLA School of Law, Research and Politics, Oct.-Dec.
2015, at 4.

Notably, the survey confirms that public opinion can
be a bellwether for policy change. The states with the
greatest levels of support - including California, New
York, and Vermont - are states that have enacted legislation protecting against sexual orientation discrimination.
The Williams Institute at UCLA School of Law suggests
that once public opinion reaches a ‘‘tipping-point,’’ there
is a high probability of policy adoption.64 However, it
appears that more than a simple majority is required to
effect change. Based on the data, a ‘‘super-majority’’ of
81 percent is required before the policy is likely to be
adopted. The study further notes that likelihood of policy
change is also affected by the partisan make-up of the
legislature. Legislatures with a high percentage of Democrats are more likely to be responsive to majority

64

Andrew Flores, Jody L Herman & Christy Mallory,
Transgender Inclusion in State Non-Discrimination Policies:
The Democratic Deficit and Political Powerlessness, The
Williams Institute, UCLA School of Law, Research and Politics, Oct.-Dec. 2015, at 1-8.

opinion, while legislatures with a low percentage of
Democrats appear unresponsive.65
As of 2010, national acceptance was 75 percent in favor
of federal law prohibiting gender identity and expression discrimination, and several more states were near
the 81 percent ‘‘tipping point’’ of public opinion.
Just six years later, transgender issues have become
even more prominent. They are increasingly portrayed
in mainstream media, debated in the political arena, and
championed by activist groups. More individuals than
ever before report knowing a transgender person and
employers face situations in dealing with a growing
transgender workforce. Federal and state agencies
tasked with enforcing anti-discrimination laws have
taken note and are increasingly scrutinizing these
growing issues. It should come as to no surprise then
that policy change in favor comprehensive transgender
protections is underway and inevitable. As attention to
these issues continues to grow, employers will be
compelled to address them head-on in the workplace

65

Flores, et al., supra note 66, at 5.
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with policies and procedures that are mindful of LGBT
inclusion, accommodation, and acceptance.
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Bathroom, Showers and Locker Room Access:


All employees have a right to safe and appropriate restroom and locker room facilities. This
includes the right to use a restroom or locker
room that corresponds to the employee’s
gender identity, regardless of the employee’s
assigned sex at birth.



Where possible, provide an easily accessible
unisex single stall bathroom for use by any
employee who desires increased privacy, regardless of the underlying reason.

Employers’ Best Practices
Given the rapid changes in enforcement of transgender
access in the workplace, employers should observe
these best practices:
Employment Inquiries:




Refrain from asking questions designed to detect a
person’s sexual orientation or gender identity,
including asking about his/her marital status, spouse’s name, or relation of household members to
one another.
Refrain from asking questions about a person’s
body or whether they plan to have surgery
because this information is generally protected
by the Health Insurance Portability and Accountability Act66 (HIPAA).

Dress Codes and Grooming Standards:


Refrain from denying an employee the right to
dress in a manner suitable for that employee’s
gender identity.



Enforce any dress code in a non-discriminatory
manner.

I

I

I

A private restroom can also be used by an
employee who does not want to share a
restroom with a transgender coworker.
Use of a unisex single stall restroom should
always be a matter of choice.
No employee should be forced to use a
unisex single stall either as a matter of
policy or due to continuing harassment in a
gender appropriate facility.

Phyllis W. Cheng is a Partner in the Employment Group
of DLA Piper LLP (US). She formerly served for nearly
seven years as Director of the California Department of
Fair Employment and Housing, the largest state civil
rights agency. She can be contacted at phyllis.cheng@
dlapiper.com.
Daniel Lac is an Associate in the Employment Group of
DLA Piper LLP (US). He can be reached at daniel.
lac@dlapiper.com.

66

Pub. L. No. 104-191, 110 Stat. 1936 (Aug. 21, 1996)
(codified, as amended, in scattered sections of 18, 26, 29 and
42 U.S.C.).
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WAGE & HOUR ADVISOR:
Reclassifying Employees from Exempt to Nonexempt:
Tips for Employers
By Aaron Buckley
to satisfy up to 10 percent of the salary threshold,6
provided they are paid at least quarterly.7

Introduction
In last month’s column we examined the Obama
administration’s Final Rule changing the regulations
governing the so-called ‘‘white collar’’ exemptions for
executive, administrative and professional employees
under the Fair Labor Standards Act1 (FLSA).2 The
most important of those changes is the increase in the
‘‘salary threshold’’ (minimum salary) from $455 per
week ($23,660 per year) to $913 per week ($47,476
per year).3 This steep increase, which takes effect
December 1, 2016, will likely cause many employers
to reclassify some salaried/exempt employees to
hourly/nonexempt status. In this month’s column we
discuss the key considerations for employers who are
about to reclassify employees.
Recap of Changes to the FLSA White Collar
Exemption Regulations
Here are the key changes to the federal exemption rules
scheduled to take effect on December 1, 20164:


Salary Threshold: The ‘‘salary threshold’’
(minimum salary) will increase from its current
level of $455 per week ($23,660 per year) to
$913 per week ($47,476 per year).5



Bonuses and Commissions Can Be Included:
Employers can count bonuses and commissions

1

29 U.S.C. § 201 et seq.

2

29 C.F.R. Part 541.

3

Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer
Employees, 81 Fed. Reg. at 32,405 (to be codified at 29
C.F.R. pt. 541).

Automatic Updates to Salary Threshold: The
salary threshold will be adjusted every three
years to maintain it at the 40th percentile of
full-time salaried workers in the lowest income
Census region of the country.8



Highly Compensated Employee Threshold:
This annual salary threshold will increase from
$100,000 to $134,004.9

Tips for Employers When Reclassifying Employees
to Nonexempt (Hourly) Status
1. Identify Affected Employees. Any exempt
employee who currently earns a salary less than the
new threshold of $47,476 per year must either have a
salary increase to the new threshold, or be reclassified to
nonexempt status. Any employer who is currently
considering using commissions and/or bonuses to
partially satisfy the new salary threshold should carefully think through how it would work. Keep in mind
that commissions/bonuses used to satisfy the salary
threshold must be paid at least quarterly or the exemption will be invalid, which will require the employer to
go back and pay the employee any overtime the
employee worked during the period the salary threshold
was not satisfied. This, of course, will require the
employer to track the employee’s work time. For
these reasons, use of commissions and bonuses to
satisfy the salary threshold may be impractical.

6

Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer
Employees, 81 Fed. Reg. at 32,425.

7

Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer
Employees, 81 Fed. Reg. at 32,425.

4

Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer
Employees, 81 Fed. Reg. 32,391, 32,399.

8

5

9

Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer
Employees, 81 Fed. Reg. at 32,405.



Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer
Employees, 81 Fed. Reg. at 32,430.
Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer
Employees, 81 Fed. Reg. at 32,429.
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2. Choose an Effective Date. The new regulations take
effect December 1, 2016, which falls on a Thursday.
But most pay periods run Sunday through Saturday,
Monday through Sunday, or the like. As a result, implementing a reclassification on December 1 may be
impractical for most employers. An effective date
earlier than December 1 may be necessary.
3. Set Hourly Rates (Do the Math). Many payroll
systems can automatically convert an annual salary to
an hourly pay rate by dividing the salary by 2080, based
on the following formula: 40 hrs/wk x 52 wks/yr = 2080
hrs/yr. But this formula assumes no overtime. Before
setting hourly pay rates employers should carefully estimate the amount of overtime they expect employees to
work, and plan accordingly (do the math).
4. Anticipate Morale/Status Issues. Many employees
who are reclassified to hourly/nonexempt status will
consider it a demotion. A communication/messaging
plan is therefore important. In addition, some employers
make certain benefits available only to salaried, but not
hourly, employees. A review of benefit plans may therefore be necessary. Some employers have addressed this
issue by creating a class of employees with names such
as ‘‘Nonexempt Professionals’’ or ‘‘Overtime Eligible
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Professionals.’’ Employees with these classifications are
nonexempt, but nevertheless receive the same benefits as
exempt employees.
5. Training. Many exempt employees have never
punched a clock or otherwise recorded their work
time. Many managers have never supervised nonexempt
employees. They will need to be trained on timekeeping
procedures and other policies and practices that apply to
nonexempt employees, including meal periods and rest
breaks.
Conclusion
Any employer who plans to reclassify employees, or is
considering such a move, has a lot to think about. The
earlier planning begins, the better.
Aaron Buckley is a partner at Paul, Plevin, Sullivan &
Connaughton LLP in San Diego. He represents
employers in cases involving wage and hour, discrimination, wrongful termination and other issues. Mr.
Buckley is a member of the Wage & Hour Defense
Institute, a defense-side wage and hour litigation
group consisting of wage and hour litigators throughout
the United States.
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Government Creep Into Private Employer Policies
By Raymond W. Bertrand & Brit K. Seifert
At both the state and federal levels, government agencies increasingly are laying claim to the content of
private employers’ employee handbook and workplace
policies - both in terms of mandating what must be
included, as well as declaring certain policies or
policy language off-limits.
California’s Newly-Revised FEHA Regulations
Mandate a Discrimination, Harassment and
Retaliation Prevention Policy with Very Specific
Components
California’s Fair Employment and Housing Act1
(FEHA) imposes an affirmative duty on employers to
take all reasonable steps to prevent the occurrence of
discrimination and harassment.2 The failure to do so
amounts to its own unlawful employment practice,
according to the statute.3 Federal law, of course, also
provides that an employer ‘‘should take all steps necessary to prevent sexual harassment from occurring.’’4
Until earlier this year, how a given California employer
undertook to effectuate a discrimination-free and
harassment-free workplace was, for the most part, up
to the employer. Unquestionably, and for decades, California’s Fair Employment Housing Commission (now
Fair Employment Housing Council) has taken the position that adoption of a policy against (at least)
harassment was a necessary element of compliance

1

CAL. GOV’T CODE § 12900 et seq.

2

CAL. GOV’T CODE § 12940(j)(1), (k).

3

CAL. GOV’T CODE § 12940(j)(1), (k) (‘‘It is an unlawful
employment practice, unless based upon a bona fide occupational qualification, . . . [f]or an employer, labor organization,
employment agency, apprenticeship training program, or any
training program leading to employment, to fail to take all
reasonable steps necessary to prevent discrimination and
harassment from occurring.’’).

4

29 C.F.R. § 1604.11(f).

with California law.5 And many employers appreciated
the importance of creating and promulgating a harassment prevention policy as a tool for addressing the
topic, and for defending against certain forms of liability under equal employment opportunity laws. But this
understanding generally was in the context of such a
policy as a ‘‘best practice,’’ particularly because neither
the FEHA statute itself, nor its regulations, expressly
mandated the adoption of such a policy, or dictated its
form or content.
Effective April 1, 2016, however, what was a ‘‘best
practice’’ became the subject of regulatory fiat in California. Revised regulations implementing the FEHA,
issued by California’s Fair Employment and Housing
Council (FHEC or the Council), now prescribe the form
and content of, as well as the methods for disseminating, employer policies aimed at preventing
harassment, as well as discrimination and retaliation.
The new FEHA regulations set forth 10 elements
that employers ‘‘shall’’ include in a ‘‘harassment,

5
See, e.g., DFEH v. Livermore Joe’s, Inc., FEHC Dec. No.
90-07, slip op. at 20 (1990) (sexual harassment; employer
must have in place, and inform its employees about, adequate
procedure for handling harassment complaints as part of its
independent obligation to prevent harassment); DFEH v.
Madera County, FEHC Dec. No. 90-03, slip op. at 29
(1990) (same); DFEH v. State University-Hayward, FEHC
Dec. No. 88-18, slip op. 19 (1998) (same).
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discrimination, and retaliation prevention policy,’’6
some of which contain their own subset of additional
sub-requirements. These rules range from requiring
that the policy exists in writing, to setting forth specific
requirements addressing the structure of an employer’s
complaint reporting procedure and investigation
process.7
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For example, one requirement is that a policy ‘‘[c]reates a
complaint process to ensure that complaints receive:
(A) An employer’s designation of confidentiality, to
the extent possible;
(B) A timely response;
(C) Impartial and timely investigations by qualified
personnel;

There is no question that certain of these elements are
intended to further laudable goals. Yet they also seem to
impose very particular government-mandated actions
by employers in terms of receiving and responding to
complaints of discrimination, harassment or retaliation since actual practice must (or should) align with policies.

6

2 Cal. Code Regs. tit. 2, § 11023(b)(1)-(10). These
requirements mandate that the policy: ‘‘(1) Is in writing; (2)
Lists all current protected categories covered under the Act;
(3) Indicates that the law prohibits coworkers and third
parties, as well as supervisors and managers, with whom the
employee comes into contact from engaging in conduct
prohibited by the Act; (4) Creates a complaint process to
ensure that complaints receive: (A) An employer’s designation of confidentiality, to the extent possible; (B) A timely
response; (C) Impartial and timely investigations by qualified
personnel; (D) Documentation and tracking for reasonable
progress; (E) Appropriate options for remedial actions and
resolutions; and (F) Timely closures. (5) Provides a complaint
mechanism that does not require an employee to complain
directly to his or her immediate supervisor, including, but
not limited to, the following: (A) Direct communication,
either orally or in writing, with a designated company representative, such as a human resources manager, EEO officer, or
other supervisor; and/or (B) A complaint hotline; and/or (C)
Access to an ombudsperson; and/or (D) Identification of the
Department and the U.S. Equal Employment Opportunity
Commission (EEOC) as additional avenues for employees
to lodge complaints. (6) Instructs supervisors to report any
complaints of misconduct to a designated company representative, such as a human resources manager, so the company
can try to resolve the claim internally. Employers with 50 or
more employees are required to include this as a topic in
mandated sexual harassment prevention training, pursuant to
section 11024 of these regulations. (7) Indicates that when an
employer receives allegations of misconduct, it will conduct a
fair, timely, and thorough investigation that provides all
parties appropriate due process and reaches reasonable
conclusions based on the evidence collected. (8) States that
confidentiality will be kept by the employer to the extent
possible, but not indicate that the investigation will be
completely confidential. (9) Indicates that if at the end of
the investigation misconduct is found, appropriate remedial
measures shall be taken. (10) Makes clear that employees
shall not be exposed to retaliation as a result of lodging a
complaint or participating in any workplace investigation.’’

7

2 Cal. Code Regs. tit. 2, § 11023(b) (2), (4), (5), (7), (8).

(D) Documentation and tracking for reasonable
progress;
(E) Appropriate options for remedial actions and
resolutions; and
(F) Timely closures.’’8
California employers, it seems, must now ensure that
their practices reflect these components. At the same
time, failure to take all reasonable steps to prevent the
occurrence of discrimination and harassment, including
the new policy mandates, is not actionable unless a
private litigant succeeds on the underlying claim of
discrimination, harassment or retaliation9 - though the
Department of Fair Employment and Housing (DFEH)
may pursue non-monetary preventive remedies against
an employer for failing to prevent harassment or discriminatory conduct regardless of the success of the
underlying claim under the FEHA.10
Further, vague terms could hinder compliance. The
regulations require that the policy ‘‘[i]ndicate[] that
when an employer receives allegations of misconduct,
it will conduct a fair, timely, and thorough investigation
that provides all parties appropriate due process and
reaches reasonable conclusions based on the evidence
collected.’’11
As the regulations implement the FEHA, ‘‘misconduct’’
presumably refers to allegations of alleged discrimination, harassment or retaliation - but that restriction is
not explicit. Separately, ‘‘due process’’ seems ill-fitted,
referring to a legal duty owed by state actors - not
private employers - with the mandate of ‘‘appropriate’’

8

2 Cal. Code Regs. tit. 2, § 11023(b) (4)(A)-(F).

9

2 Cal. Code Regs. tit. 2, § 11023(a)(2) (‘‘There is no
stand-alone, private cause of action under Government Code
section 12940(k). In order for a private claimant to establish
an actionable claim under Government Code section
12940(k), the private claimant must also plead and prevail
on the underlying claim of discrimination, harassment, or
retaliation.’’).

10
11

2 Cal. Code Regs. tit. 2, § 11023(a)(3).

2 Cal. Code Regs. tit. 2, § 11023(b)(7) (emphasis
added).
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due process even murkier. Finally, it is unclear whether
the ‘‘evidence’’ underlying the employer’s conclusions
as to the complaint would include items like unsigned
witness statements - or instead refer to ‘‘evidence’’ as
understood in the context of evidentiary rules applicable
in litigation and similar tribunals.
Employers preparing policies to satisfy one of California’s mandatory components - that it ‘‘[m]akes clear
that employees shall not be exposed to retaliation as a
result of lodging a complaint or participating in any
workplace investigation’’ - may be inclined to ask that
employees keep confidential conversations related to
discrimination or harassment investigations, at least
while the investigation is ongoing. Doing so, ironically,
could render the policy an unfair labor practice - at least
according to the National Labor Relations Board
(NLRB), as discussed below.
No Policy Left Un-Scrutinized . . . by the NLRB
On the national front, the NLRB, a federal agency that
enforces the National Labor Relations Act12 (NLRA),
continues to issue findings of unlawfulness related to
language contained in relatively commonplace employment policies. More specifically, the NLRB is
aggressively enforcing what it refers to as employees’
‘‘Section 7 rights’’ to engage in ‘‘concerted activities.’’
Section 7 of the NLRA guarantees employees ‘‘the
right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own choosing, and to engage in other
concerted activities for the purpose of collective
bargaining or other mutual aid or protection.’’13
These Section 7 rights are conferred on employees in
union and non-union workplaces. This means that even
in the context of private workplaces with no union
representation or bargaining unit of any kind, policies
can be - and are - subject to NLRB challenge.
Any workplace policy can qualify as an unlawful labor
practice, with the employer consequently found in
violation of the NLRA, if the policy ‘‘reasonably
tend[s] to chill employees in the exercise of their
Section 7 rights.’’14 The NLRB uses the following
analysis: A rule is unlawful if it either explicitly
restricts activities protected by Section 7, or if: (1)
employees would reasonably construe the rule to
prohibit Section 7 activity, (2) the rule was adopted in
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response to union activity, or (3) the rule has been
applied to restrict the exercise of Section 7 rights.15
Myriad types of policies have failed such NLRB
scrutiny. Even more, the NLRB has demonstrated a
willingness to roam beyond the particular policies
that are the subject of an NLRA challenge, and take
down policies that have not restricted any employee
in any way.
Policies Addressing Confidentiality of Workplace
Investigations
Employers commonly have policies requiring or
requesting confidentiality related to workplace investigations. They often include provisions where employees
are required or asked to maintain as confidential the fact
that there is a pending internal workplace investigation,
the identity of the complainant and/or witnesses, and the
subject matter of the investigation. The reasons for such
policies make good sense and, at times, are necessitated
by legal mandates. Confidentiality protects investigations’ integrity, including preventing witnesses from
influencing one another’s accounting of events and
evidence from being tainted or destroyed; keeps a lid
on disruptive workplace gossip and rumor; and enables
employers to administer their legal duty (under federal,
state and local laws) to protect discrimination and harassment complainants and witnesses from unlawful
workplace retaliation.
From an enforcement standpoint, however, the NLRB
has made clear that such investigation confidentiality
policies very likely run afoul of NLRA protections,
even if restricted to the time period when the investigation is ongoing. For example, in 2015, in Banner
Estrella Medical Center, the ‘‘policy’’ at issue was
contained in an HR investigation interview form,
which was not given nor disclosed to employees.16
Instead, the HR representative read from the portion
of the form’s ‘‘Introduction’’ section addressing confidentiality. The relevant employees were informed that
the investigation was confidential and the company was
keeping the investigation confidential, and then the HR
representative requested that each employee keep the
conversation confidential while the investigation was

15
12

29 U.S.C. § 151 et seq.

13

29 U.S.C. § 157.

14

T-Mobile USA, Inc., 2016 NLRB LEXIS 313, at *3, 363
NLRB No. 171 (Apr. 29, 2016).

2016 NLRB LEXIS 313, at *3 (citing Lafayette Park
Hotel, 326 NLRB No. 824, 825 (1998), enf’d, 203 F.3d 52
(D.C. Cir. 1999) and Lutheran Heritage Village-Livona, 343
N.L.R.B. 646 (2004)).

16

Banner Estrella Med. Ctr., 2015 NLRB LEXIS 498, at
*39-42, 362 NLRB No. 137 (June 26, 2015).
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ongoing, to protect its integrity.17 The NLRB found the
policy unlawful:
Employees have a Section 7 right to discuss
discipline or ongoing disciplinary investigations involving themselves or coworkers.
Such discussions are vital to employees’
ability to aid one another in addressing
employment terms and conditions with their
employer. . . . Accordingly, an employer may
restrict those discussions only where the
employer shows that it has a legitimate and
substantial business justification that
outweighs employees’ Section 7 rights. . . .
In [the previous NLRB decision in] Hyundai,
the Board reaffirmed that it is the employer’s
responsibility to first determine whether in any
given investigation witnesses need protection,
evidence is in danger of being destroyed, testimony is in danger of being fabricated and there
is a need to prevent a cover up. Only if the
[employer] determines that such a corruption
of its investigation would likely occur without
confidentiality is the [employer] then free to
prohibit its employees from discussing these
matters among themselves.18
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In the case, the employer argued that its policy effectuated several legitimate interests. These were the
company’s interests in preventing unlawful harassment,
maintaining privacy, encouraging open communications, and protecting confidential information, and that
in any event, the policy aligned with the laws of states in
which it had operations where nonconsensual recording
is prohibited.20
The NLRB rejected the employer’s defense of its policy.
The agency relied on two NLRB decisions issued in
2015 as support for its position that ‘‘photography and
audio or video recording in the workplace, as well as the
posting of photographs and recordings on social media,
may be protected by Section 7 if employees are acting
in concert for their mutual aid and protection and no
overriding employer interest is present.’’21 Turning to
the policy, the NLRB said that it was not narrowly
tailored to protect legitimate employer interests,
including because:

In other words, according to NLRB decisions,
employers’ general concern with investigation integrity
does not permit a workplace policy requesting (not
requiring) employees to keep investigative conversations confidential, even if just during the period of the
investigation.
Policies Prohibiting Employees from Recording in
the Workplace Using Camera, Camera Phones/
Devices, or Recording Devices Without Company
Permission
A number of state laws prohibit recording of conversations unless all parties to the conversation have
consented to the recording. Despite this, the NLRB
recently issued a decision in which it ordered an
employer to rescind an employee handbook provision
prohibiting employees from ‘‘tap[ing] or otherwise
mak[ing] sound recordings of work-related or workplace
discussions’’ absent the employer’s authorization.19

It was not narrowly tailored to effectuate the
employer’s legal duty to prevent harassment
because the policy ‘‘neither cite[d] laws regarding
workplace harassment nor specifie[d] that the
restriction is limited to recordings that could
constitute unlawful harassment’’22;



It failed to differentiate between ‘‘recordings that
are protected by Section 7 and those that are not,
and include[d] in its prohibition recordings made
during nonwork time and in nonwork areas’’23;



It was not limited to states where nonconsensual
recordings were prohibited, did not refer to those
laws, and did not ‘‘indicate that the restriction is
limited to recordings that do not comply with
state laws.’’24

Surgical precision, it seems, may be required in order to
craft a defensible workplace recording restriction policy.
The NLRB Is Dictating Even the Content of At-Will
Employment Disclaimers
A familiar provision included, and recommended, in
many hiring and employment documents and policies
is the ‘‘at-will’’ employment policy and disclaimer. In

20
17



2016 NLRB LEXIS 313, at *15-16, n.12.

21

2015 NLRB LEXIS 498, at *43-44.

18

2016 NLRB LEXIS 313, at *14 (citing Rio All-Suites
Hotel & Casino, 362 NLRB No. 190 (2015) and Whole Foods
Market, 363 NLRB No. 87 (2015)).

2015 NLRB LEXIS 498, at *10-11 (citing Fresh & Easy
Neighborhood Market, 361 NLRB No. 12, slip op. at 5-6
(2014) and Hyundai America Shipping Agency, 357 NLRB
No. 80, slip op. at 15 (2011)).

22

T-Mobile USA, 2016 NLRB LEXIS 313, at *16.

23

2016 NLRB LEXIS 313, at *14.

19

24

2016 NLRB LEXIS 313, at *15-16, n.12.

T-Mobile USA, 2016 NLRB LEXIS 313, at *11-12.
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sum, at-will employment policy language expressly
provides (consistent with the presumption under
common law) that the employer and employee have
an at-will employment relationship - meaning it is
terminable at any time by either party, with or without
cause. In the disclaimer context, such language is
designed to notify the employee that the handbook,
offer letter, policy, or other document at issue is not,
and should not be construed to be, creating a contractual
employment relationship to the contrary.
According to the NLRB, the wording of an at-will
provision may convert it into an unfair labor practice.
This was true for the following simple sentence
included in an employee handbook acknowledgement
form: ‘‘I further agree that the at-will employment relationship cannot be amended, modified or altered in any
way.’’25 The absolute nature of the provision troubled
the NLRB, which said that it ‘‘clearly would reasonably
chill employees who were interested in exercising their
Section 7 rights’’ because, ‘‘[f]or all practical purposes,
the clause in question premises employment on an
employee’s agreement not to enter into any contract,
to make any efforts, or to engage in conduct that
could result in union representation and in a collective-bargaining agreement, which would amend,
modify, or alter the at-will relationship.’’26
Code of Conduct Provisions Addressing Proper and
Improper Workplace Conduct
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The NLRB concluded that the opening policy statement was ‘‘sufficiently imprecise’’ so as to
encompass disagreements that could include those
related to discussions and interactions protected by
Section 7.28 Ordering rescission of the two specific
conduct standards as well, because they could be
construed as banning ‘‘expressions of concern over
working conditions,’’ and posting of the rescinded
code provisions, the NLRB said its order had only
‘‘modest’’ impact, and that the employer need only
‘‘adopt a more narrowly tailored rule that does not
infringe on Section 7 rights.’’29
Policies That Have Done No Harm Are Just as Much
an NLRB Target
Employers have been ordered by the NLRB to rescind
certain policies - and explicitly inform the workforce
that they did so by tacking up postings in high-visibility locations for 60 days - even when no employee was
disciplined or impacted in any way by such policies.
On the basis of conjecture alone, an unchallenged
policy that hindered no employee in the exercise of
any NLRA or other rights, conduct, or speech can be
- and has been - declared unlawful.
This was the situation in William Beaumont Hospital,30
an NLRB decision issued April 13, 2016. In the case, a
three-member NLRB panel affirmed this finding of the
administrative judge:
I find that two of the six work rules (rule
4 - ‘‘Verbal comments or physical gestures
directed at others that exceed the bounds of
fair criticism’’ and rule 6 part 2 - ‘‘Behavior . . .
that is counter to promoting teamwork’’) challenged by the General Counsel violate Section
8(a)(1). Although neither [of the two discharged
employees at issue in the case] nor any other
employee was disciplined for violation of the
Code, and no employee actually limited their
activities based on the Code, those portions of
the Code do violate the Board’s standards and
may reasonably chill the exercise of Section 7
rights.31

In April of this year, the NLRB found a hospital’s code
of conduct unlawfully interfered with protected NLRA
rights. Opening with a statement of the hospital’s intention to ‘‘foster effective working relationships among all
hospital employees and physicians in order to provide
and maintain high quality and safe patient care,’’ the
code recited the following as examples of ‘‘improper
conduct or inappropriate behavior’’:
Negative or disparaging comments about the
moral character or professional capabilities of
an employee or physician made to employees,
physicians, patients, or visitors.
Behavior that is disruptive to maintaining a
safe and healing environment or that is
counter to promoting teamwork.27

25

Am. Red Cross Ariz. Blood Servs. Region, No. 28-CA23443; JD(SF)-04-12, 2012 NLRB LEXIS 43, at *40 (Feb. 1,
2012).
26
27

2012 NLRB LEXIS 43, at *66.

William Beaumont Hosp., 2016 NLRB LEXIS 282, at
*4-5, 363 NLRB No. 162 (Apr. 13, 2016).

28

2016 NLRB LEXIS 282, at *7 (citation omitted).

29

2016 NLRB LEXIS 282, at *8-9.

30

2016 NLRB LEXIS 282, 363 NLRB No. 162 (Apr. 13,
2016).

31

2016 NLRB LEXIS 282, at *143-44 (emphasis added).
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Because the NLRB standard for assessing a policy (that
does not explicitly restrict Section 7 activities) examines whether any employee would ‘‘reasonably construe
the language to prohibit Section 7 activity,’’ there is
virtually no limit to the policies, rules and handbook
provisions that the NLRB can deem unlawful.
The extraordinary reach of the NLRB in this regard has
not gone unnoticed - even by its own members. In
dissent in the William Beaumont Hospital decision
discussed above, one of the three NLRB panel
members disagreed that the challenged rules amounted
to unlawful interference with NLRA rights, and he
called for a new standard to govern scrutiny of workplace rules. The problem, he said, is that the existing
analysis reaches workplace policies ‘‘that do not
expressly restrict Section 7 activity, were not adopted
in response to NLRA-protected activity, and have not
been applied to restrict such activity.’’32
And ‘‘Savings Clauses’’ Simply May Not Save
NLRA precedent prohibits the NLRB from construing
employer policies in a vacuum. Instead, the policy must
be given ‘‘a reasonable reading,’’ the NLRB must
‘‘refrain from reading particular phrases in isolation,’’
and ‘‘not presume improper interference with employee
rights.’’33 Yet employers’ inclusion in policies of
‘‘savings clauses,’’ stating that policies will not be
applied to limit employees’ exercise of NLRA (or
other legal) rights, inserted specifically so that a
policy is not considered in isolation and employees
are notified of the policy’s limits, has failed to save
policies from NLRB attack.
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discuss terms and conditions of employments as
protected by law. . . .’’35 The administrative law judge
dismissed the employer’s argument that the language of
the savings clause should be read together with the
policy. ‘‘While these exceptions to the general rules
sound good at first reading, they presume that the
employees understand the legal term: ‘terms and conditions of employment,’ when, clearly, it is a difficult term
to define, especially for lay people.’’36
Practical Next Steps Given the Government Creep
Employers in California and elsewhere are no longer
the exclusive architects of their workplace policies.
Even non-union work environments can face scrutiny
of virtually any work-related policy - including policies not implicated in a particular employee’s
discharge or discipline. This risk may be even higher
for those employer worksites where unions have been
actively trying to conduct union organizing activities circumstances where unions have demonstrated that
they unilaterally will file charges attacking employer
policies.
To manage risk in this area, employers may wish to
consider:

In connection with an unfair labor charge brought by
the Communication Workers of America against
T-Mobile, the NLRB found unlawful the requirement
in a ‘‘Notice and Acknowledgement of Duty to Cooperate and Confidentiality’’ that the employee must keep
confidential all communications related to investigation
of a sexual harassment complaint.34 The company was
ordered to rescind the confidentiality notice and policy,
and post a notice regarding its rescission. Yet the
employer had included in the Notice the following
‘‘savings clause’’: ‘‘Please note that nothing in this
Notice and Acknowledgement impacts your rights to



Ensuring any California discrimination, harassment and retaliation prevention policy is in
writing and complies with the revised FEHA
regulations (to the extent possible), and that
actual practices align with the policy, which
may involve training and dissemination of
updated policies.



Reviewing workplace polices wherever they
exist (in employee handbooks or manuals, and
their corresponding acknowledgement forms;
confidentiality agreements; application materials,
including statements contained in electronic
application forms/systems; HR investigation
documents; offer letters; and other sources of
policy statements) with a specific eye toward
revising and/or qualifying any containing
language vulnerable to ‘‘Section 7’’ attack.



As for specific policies, the review may include:
I

I

32

2016 NLRB LEXIS 282, at *32 (Member Miscimarra,
concurring in part and dissenting in part).
33

T-Mobile USA, 2016 NLRB LEXIS 313, at *135
(quoting Lutheran Heritage Village-Livonia, 343 N.L.R.B.
646 (2004)).
34

T-Mobile USA, Inc., No. 01-CA-142030, 2015 NLRB
LEXIS 576, at *17-18 (Aug. 3, 2015).

Revising at-will disclaimers.
Removing from general policy statements
any mandates related to maintaining confidentiality of internal workplace investigations.
Address confidentiality in practice, as

35

2015 NLRB LEXIS 576, at *14-16.

36

2015 NLRB LEXIS 576, at *14-16.
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stating that the policy restricts recordings that could constitute unlawful
harassment; and/or

needed, on an investigation by investigation
basis, including via the next bullet point.
I

I

Establishing a process where, at the beginning
of each internal workplace investigation, the
company assesses any objective grounds for
requesting employee confidentiality and
creates unprivileged documentation when
such grounds exist (e.g., personal relationships between witness(es)/stakeholders/
complainant/alleged harasser or bad actor,
complainant’s stated concern or fear as to
retaliation, etc.).
For workplace recording policies, considering the employer interests and drafting
the policy carefully to protect them, which
may include:
*

An express exception allowing recordings (on non-work time, in non-work
areas) only if they are made in efforts
to protect or advance employee rights
under the NLRA;

*

Reciting applicable laws addressing
unlawful harassment, and/or expressly

*

Reciting state (and any other) laws
prohibiting nonconsensual recordings,
and/or expressly stating that the policy
restricts recordings that do not comply
with such law(s).

Raymond W. Bertrand is a partner in the Paul Hastings
Employment Law practice whose practice focuses on
leading large and complex litigation matters in state
and federal courts, in cases involving all aspects of
employment law, including wage-hour, wrongful termination, breach of contract, trade secrets, discrimination,
harassment and retaliation. Mr. Bertrand can be reached
at raymondbertrand@paulhastings.com.
Brit K. Seifert is an attorney in the Paul Hastings
Employment Law practice who counsels and represents employers in connection with day-to-day
workforce talent management issues, including
the onboarding process, disciplinary issues and terminations, and compliance with federal, state and
local employment laws. Ms. Seifert can be reached at
britseifert@paulhastings.com.
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California Employers’ Guide to Employee Handbooks and Personnel Policy
Manuals, by Morrison & Foerster LLP
2016 Revisions by Paul Hastings LLP
This handy volume and accompanying CD offers an all-inclusive roadmap to
writing, revising and updating employee handbooks. More economical than
competing guidebooks, this volume is a vital reference that helps you draft appropriate content, speeding additional research with cross-references to the Wilcox
treatise, California Employment Law. Sample policies cover the following: technology use and security; blogging; cell phone use; company property, proprietary
and personal information; employment-at-will; anti-harassment policies; work
schedules and overtime; and much more. Order online at Lexis bookstore or
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CASE NOTES
ARBITRATION
Harris v. TAP Worldwide, LLC, No. B262504, 2016
Cal. App. LEXIS 493 (June 22, 2016)
On June 22, 2016, a California appellate court ruled
that an arbitration agreement appended to an employee
handbook, which an employer relied upon while filing a
motion to compel arbitration against an employee’s
wrongful termination claims, was valid, even if the
employee never signed it, because he acknowledged
receipt, the agreement was highlighted in the signed
acknowledgement form, the employment was offered
at will under the terms of the handbook, and the
employee unequivocally accepted by commencing
work, thus assenting to the terms of the handbook,
which expressly provided that on commencing employment, an employee who had not executed the arbitration
agreement was deemed to have consented.
Dwayne Harris (‘‘Harris’’) was employed by TAP
Worldwide, LLC (‘‘TAP Worldwide’’). Eddie Rivera
(‘‘Rivera’’) was the warehouse manager for TAP Worldwide; Alex Dominguez (‘‘Dominguez’’) was the lead
for the department and a supervisor and manager for
TAP Worldwide. Harris was African-American. Harris
alleged racial discrimination, harassment and retaliation towards himself and other African-American
employees by Tap Worldwide, Rivera and Dominguez
(collectively, ‘‘defendants’’). Harris alleged that he and
other employees were denied meal and rest breaks and
overtime pay and other Labor Code violations. Harris
was married and requested leave under the MooreBrown-Roberti Family Rights Act (‘‘Act’’) [Gov.
Code §§ 12945.1 and 19702.3] due to the serious
health condition of a family member. TAP Worldwide
denied him his rights under the Act and his requested
time off. Harris alleged that Dominguez used a forklift
in an unsafe manner and pushed him with it. This
occurred while Harris was operating another unidentified vehicle. Harris reported these health and safety
issues to TAP Worldwide. TAP Worldwide terminated
Harris’s employment.
Harris filed a complaint against defendants alleging
wrongful termination and violations of the Fair
Employment and Housing Act (‘‘FEHA’’) [Gov. Code
§ 12900 et seq.] and the Labor Code. Harris brought 12
causes of action: racial discrimination in violation of the

Fair Labor Standards Act (‘‘FLSA’’); marital status
discrimination and retaliation in violation of the
FEHA; association discrimination and retaliation in
violation of the FEHA; interference with Act’s rights
and retaliation; retaliation for opposing practices
forbidden by the FEHA; hostile work environment in
violation of the FEHA; violation of Lab. Code §§ 233
and 234 for denial of kin care; wrongful termination in
violation of public policy; non-payment of wages,
including overtime, in violation of the Division of
Labor Standards Enforcement and the Labor Code;
failure to provide meal and rest breaks in violation of
the Labor Code; intentional severe emotional distress
infliction; and failure to do everything reasonably
necessary to prevent discrimination, harassment and
retaliation in violation of the FEHA. Harris sought as
relief damages, costs of suit including attorney fees, lost
wages, declaratory relief, waiting time penalties, and
other injunctive and equitable relief.
Defendants moved to compel arbitration. Defendants
relied on three documents: the Employee Handbook
(‘‘handbook’’); the Current Employment Alternative
Dispute Resolution Policy (‘‘arbitration agreement’’);
and the Current Employment Alternative Dispute Resolution Agreement, which was attached as Appendix A
to the Employee Handbook. Defendants argued in the
trial court that the arbitration agreement specifically
provided that Harris was deemed to have voluntarily
consented to arbitration by continuing his employment.
Harris argued that there was no valid arbitration agreement because he did not sign any such agreement. He
asserted that he only acknowledged receipt of documents. Harris also asserted that a provision in the
handbook rendered the arbitration agreement illusory
and unenforceable. He also argued that the terms of
the arbitration agreement were unfairly one-sided
because the agreement could be rewritten by TAP
Worldwide without notice. The trial court issued an
order denying defendants’ motion. Defendants appealed
the trial court’s order before a California appellate court.
The California appellate court held that it was undisputed that Harris acknowledged receipt of both the
arbitration agreement and the handbook prior to his
commencing employment with TAP Worldwide.
Harris expressly acknowledged such in writing. It was
also undisputed the arbitration agreement stated in
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Paragraph 10, ‘‘If Employee voluntarily continues his/
her employment with TAP Worldwide, LLC after the
effective date of this Policy, Employee will be deemed
to have knowingly and voluntarily consented to and
accepted all of the terms and conditions set forth
herein without exception.’’ The handbook provided,
‘‘If for any reason, an applicant fails to execute the
Agreement to Arbitrate yet begins employment, that
employee will be deemed to have consented to the
Agreement to Arbitrate by virtue of receipt of this
Handbook.’’ Based on the uncontroverted language in
the handbook and the arbitration agreement, Harris
consented to arbitrate his claims when he began and
continued working for TAP Worldwide.
In addition, the California appellate court determined
that Harris was offered employment on an at will basis
under the terms of the handbook. Harris unequivocally
accepted the offer of employment by commencing to
work for TAP Worldwide for which he was paid.
Harris’s commencement of performance under the
handbook constituted assent to its terms. And page
nine of the Employee Handbook expressly addressed
the effect of an employee’s failure to execute the
attached arbitration agreement. According to page
nine, upon commencing employment, the employee
was deemed to have consented to the agreement to
arbitrate by virtue of acceptance of the Employee Handbook. Harris could not have it both ways, acceptance of
the at will job offer with all its emoluments and no
responsibility to abide by one of its express conditions.
Accordingly, defendants had demonstrated Tap Worldwide and Harris entered into an arbitration agreement.
Page nine of the Employee Handbook expressly
addressed the situation where an employee failed to
execute the arbitration agreement and accepted employment. Given this specific contractual language, this was
a stronger case for finding an agreement to arbitrate
than the immediately foregoing incorporation by reference cases.
The California appellate court finally determined that
the arbitration agreement was not illusory, even though
Tap Worldwide could unilaterally change the handbook,
because the arbitration agreement itself contained a
distinct qualified modification provision, which, as
the more specific provision, was paramount [Code
Civ. Proc. § 1859 and Civ. Code § 3534] and because
the general modification provision was subjected to the
implied covenant of good faith and fair dealing.
Accordingly, the California appellate court reversed the
trial court’s order denying defendants’ motion to
compel arbitration.
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References. See, e.g., Wilcox, California Employment
Law, § 90.20, Individual Arbitration Agreements
(Matthew Bender).
ATTORNEY FEES
Ramos v. Garcia, No. D068500, 2016 Cal. App. LEXIS
519 (June 28, 2016)
On June 28, 2016, a California appellate court ruled
that gravamen of statutory claims for waiting time
penalties under Lab. Code §§ 201(a) and 203(a), and
failure to permit timely access to employment records
under Lab. Code § 226(f) was nonpayment of wages, as
to which Lab. Code § 218.5, which permits an award of
attorney fees to either employees or employers who
prevail on an action brought for the nonpayment of
wages, or on account of nonpayment of wages, but not
Lab. Code § 1194, could apply.
Rogelio Ramos (‘‘Ramos’’) sued his former employers,
Jose Robledo and Dora Garcia, and Manuel Garcia
(collectively, ‘‘defendants’’) seeking to recover unpaid
overtime, minimum wages and other compensation, and
to impose job-related penalties [Lab. Code §§ 1194,
226.7, 201, 203 (waiting time for payment), § 226(f)
(failure to turn over wage records)]. Ramos obtained
some of the monetary recovery that he requested
against the employers. Ramos claimed that Garcia
was an employer. After trial, Ramos received an
award against the two employers for unpaid overtime
and minimum wage compensation, in the amount of
$7,747.50 plus interest (on his Lab. Code § 1194
claims). He was also awarded penalties against his
former employers for the waiting time before wages
were paid, and for the delay in records provision.
Ramos lost on his claims for meal and rest period
compensation against all defendants. Garcia prevailed
on all of Ramos’s claims, as he was found to be a
manager, not an employer. Garcia then filed a motion
seeking an award of attorney fees against Ramos.
Garcia argued that as a prevailing party, he was entitled
to an award of attorney fees under Lab. Code § 218.5.
Garcia alleged that Ramos brought the action in bad
faith, claiming it was reasonably clear from the beginning that Garcia was not a proper defendant in the case
and that he was not liable for any violations alleged in
Ramos’s complaint.
The trial court granted Garcia’s motion for attorney
fees, determining that he was a prevailing party under
§ 218.5. The ruling specifically noted that it was not
necessary for the court to find that Ramos brought the
action against Garcia in bad faith, in order to award
Garcia attorney fees pursuant to § 218.5. In calculating
the amount of the award, the court deducted the time
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incurred by Garcia’s counsel attributable to defending
the codefendant, one of the former employers, and it
thus awarded only the amount of time recorded for
Garcia’s defense. The total fees award against Ramos
was $29,295. Ramos appealed the trial court’s judgment
before a California appellate court.
The California appellate court noted that an employee’s
court action described in § 218.5(a) arises out of an
employer’s nonpayment of wages due (or specified
fringe, pension or benefits due). Where the statute
states ‘‘if the prevailing party in the action is not an
employee,’’ it is assuming that it was the employer
that prevailed against the plaintiff employee. In harmonizing the terms of § 1194 and § 218.5, the court in
Earley v. Superior Court1 determined that although an
employer cannot recover fees under § 1194 after
defeating an action that sought minimum wages or
overtime compensation, § 218.5 would still be available
for an action brought to recover nonpayment of contractually agreed-upon or bargained-for wages, fringe
benefits, or health and welfare or pension fund contributions. A prevailing employer could recover attorney
fees in that manner. The court determined that in the
instant case, even if Ramos’s claims for employer
penalties were arguably for the nonpayment of wages,
and thus could generally have fallen within the scope of
§ 218.5, Garcia still did not qualify as a prevailing party
under that section. He was never held liable for the
failure to pay an employer’s penalties, and those
theories did not apply to him. Ramos’s recovery of
penalties against the former employers did not make
Garcia a prevailing party within § 218.5.
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Kirby v. Immoos Fire Protection, Inc.].2 Section 218.5
was not intended to authorize an attorney fee award
against an employee who unsuccessfully sues a fellow
employee, even on nonpayment of wage claims. The
court disagreed with Garcia’s theory of recovery of
attorney fees that he was a prevailing aggrieved
employee.
The California appellate court finally determined that
when it considered how Garcia prevailed against
Ramos’s claims, and when the court examined the statutory purposes of § 218.5 and § 1194 as explained in
Kirby and other authorities, the court concluded that for
purposes of attorney fees analysis under § 218.5, the
American rule must apply to Garcia, a fellow employee
who was erroneously sued as an employer, so that
Garcia must bear his own attorney fees. However, the
court said nothing regarding the unavailability of statutory attorney fees was intended to preclude Garcia
from the recovery of ordinary costs of suit (not attorney
fees), pursuant to Code Civ. Proc. § 1032.
Accordingly, the California appellate court reversed the
trial court’s order granting Garcia’s motion for attorney
fees with directions to the trial court to issue a different
order denying Garcia’s motion.
References. See, e.g., Wilcox, California Employment
Law, § 5.40[5], Recovery of Attorneys’ Fees and Costs
(Matthew Bender).

SSA Terminals, LLC v. Bell, Nos. 14-70201, 14-70218,
2016 U.S. App. LEXIS 11721 (9th Cir. June 27, 2016)

The California appellate court further determined that
the trial court’s interpretation of § 218.5 to authorize an
award to Garcia was incorrect. Garcia was sued as if he
was not an employee, but effectively, he prevailed as an
employee or co-employee. Under § 218.5(a), there shall
be no award of prevailing party fees and costs unless the
‘‘employee’’ (plaintiff) sued in bad faith. The fact that
Ramos managed to succeed on his claims against the
two employers indicated that there was some legitimacy
to his claims, even though Ramos was wrong about
Garcia’s role. To award Garcia attorney fees as a
‘‘prevailing employee,’’ simply because he was found
not to be Ramos’s employer, ignored the evident
intent of these related statutes, which is the protection
of employees who sued their employer for nonpayment
of wages, in good faith but unsuccessfully, against
being held liable for the employer’s attorney fees [see

On June 27, 2016, the U.S. Court of Appeals for the
Ninth Circuit ruled that an employee was entitled to
attorney’s fees under 33 U.S.C. § 928 because, under
20 C.F.R. § 802.201(a), an adversely affected attorney
was a party-in-interest whether or not named in a case
caption, and an employer was liable for fees after
paying some benefits, as 33 U.S.C. § 928(a) allowed
fees for the employer’s failure to pay a claim within
30 days for the case’s duration, as the employee’s
relief materially altered his relationship with the
employer.

1

2

79 Cal. App. 4th 1420, 95 Cal. Rptr. 2d 57 (2000)
(Earley).

Ronnie Bell (‘‘Bell’’), an employee of SSA Terminals,
LLC (‘‘SSA Terminals’’), injured his knee in a workrelated accident. He timely filed a claim for disability
benefits, and the District Director of the U.S. Department of Labor’s Office of Workers’ Compensation
Programs recommended that SSA Terminals pay the
53 Cal. 4th 1244, 140 Cal. Rptr. 3d 173, 274 P.3d 1160
(2012) (Kirby).
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claim. Despite this recommendation, SSA Terminals
declined to pay Bell any benefits within 30 days of
receiving notice of his claim. On October 8, 2010,
more than one year after Bell sustained his injury,
SSA Terminals paid him some of the retroactive
disability benefits it owed to him, and set up a schedule
to pay him the remaining outstanding benefits. SSA
Terminals agreed to pay Bell ongoing future permanent
partial disability benefits in order to compensate him for
his permanent partial injury, leaving only issues
concerning attorney’s fees remaining before the Administrative Law Judge (‘‘ALJ’’). In first case of the two
consolidated cases, SSA Terminals and its insurer
Homeport Insurance Company challenged the Benefits
Review Board’s (‘‘BRB’s’’) decision granting Bell attorney’s fees under the fee-shifting provisions of the
Longshore and Harbor Workers’ Compensation Act,
33 U.S.C. § 928, (‘‘LHWCA’’) before the U.S. Court
of Appeals for the Ninth Circuit. In another consolidated case, Bell challenged the BRB’s decision
upholding the ALJ’s determination of his counsels’
hourly rates before the same court.
In the first case, the Ninth Circuit determined that Bell’s
counsel, Eric Dupree (‘‘Dupree’’), was adversely
affected by the ALJ’s decision; he was a party-ininterest and therefore included as a party to the litigation regardless of whether his name was in the case
caption [20 C.F.R. § 802.201(a)]. In addition, the
instant court had heard multiple cases under the
LHWCA where only the claimant’s name appeared in
the caption, but where the real party-in-interest was the
attorney seeking legal fees. Because the only issues
before the ALJ were fee-related, SSA Terminals could
not have been unfairly surprised that Bell appealed feerelated issues. The BRB therefore did not err in determining that Bell’s appeal was properly captioned and
properly before it.
The Ninth Circuit further determined that the BRB did
not err in determining that SSA Terminals was liable for
Bell’s attorney’s fees after the date on which SSA Terminals paid Bell some of the benefits it owed to him. Bell
successfully prosecuted his claim because he obtained
some actual relief that materially altered his legal relationship with SSA Terminals. Because Bell successfully
prosecuted his claim and because SSA Terminals
refused to pay it within the first 30 days of receiving
notice of it, Bell’s claim for attorney’s fees was
governed by § 928(a), and SSA Terminals was liable
for all of Bell’s attorney’s fees, including those incurred
after October 8, 2010.
In the second case, the Ninth Circuit determined that the
BRB did not err in upholding the ALJ’s determination
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of Bell’s counsel, Dupree, and co-counsel’s market
rates. Because the ALJ relied on the evidence Bell
submitted and explained its determination of the
prevailing hourly rates it assigned, it did not abuse its
discretion in reducing the rates that Bell requested.
The Ninth Circuit further determined that the BRB did
not err in upholding the ALJ’s decision disallowing
time spent by Bell’s attorneys directing the performance
of clerical tasks. Under Staffile v. Int’l Terminal Operating Co., Inc.,3 an attorney may not bill for time he
spends on clerical tasks because this time is already
included in his overhead. The court agreed. Bell
argued that there was a distinction between the performance of clerical tasks and the instruction of clerical
staff in the performance of these tasks. However, Bell
cited no case drawing this distinction. Because the time
spent instructing clerical staff should also be included in
an attorney’s overhead, the court saw no reason to draw
such a distinction.
The Ninth Circuit observed that Bell challenged the
BRB’s affirmance of the ALJ’s decision not to consider
Bell’s reply to SSA Terminals’ opposition to his supplemental fee application. The ALJ refused to consider
Bell’s reply because under the regulation regarding
motions practice before the ALJ, 29 C.F.R. § 18.6(b),
a litigant must obtain permission from the ALJ before
filing a reply to an opposition motion. The court determined that because Bell neither requested nor received
such permission, the BRB did not err.
The Ninth Circuit observed that Bell challenged the
BRB’s opinion upholding the ALJ’s decision declining
to consider additional evidence of prevailing market
rates that Bell submitted with his motion for reconsideration. The court determined that because this
evidence was available when Bell initially briefed his
issues before the ALJ, the BRB did not err.
Accordingly, the Ninth Circuit affirmed the BRB’s
decision.
References. See, e.g., Wilcox, California Employment
Law, § 5.40[5], Recovery of Attorneys’ Fees and Costs
(Matthew Bender).
CLASS CERTIFICATION
Vaquero v. Ashley Furniture Indus., No. 13-56606,
2016 U.S. App. LEXIS 10365 (9th Cir. June 8, 2016)
On June 8, 2016, the U.S. Court of Appeals for the Ninth
Circuit ruled that a class of sales associates who were
paid only on commission was properly certified since
3

12 BRBS 895 (1980).
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allegations that the employer required the associates to
do work not directly involved in selling contained a
common contention that the employer violated
minimum wage laws in failing to compensate the
associates for such work.
Stoneledge Furniture, LLC (‘‘Stoneledge’’) was a
wholly owned subsidiary of Ashley Furniture Industries, Inc. (‘‘Ashley’’). At the time the district court
granted class certification, Stoneledge operated 14
retail furniture stores in California and employed
about 600 sales associates, who primarily sold furniture
and accessories to Stoneledge’s customers. Stoneledge
paid its sales associates on commission. Ricardo
Bermudez Vaquero (‘‘Vaquero’’) worked as a sales
associate at Stoneledge from 2010 to 2012. He
alleged that Stoneledge required sales associates to
perform many tasks unrelated to sales, for example,
cleaning the store, attending meetings, and carrying
furniture. According to Vaquero, Stoneledge did not
pay its sales associates for such work, beyond what
they earned in commissions, and this policy violated
California wage and hour laws. Vaquero initially filed
the instant action in state court in California and sought
class certification. Under the Class Action Fairness Act
of 2005, 28 U.S.C. § 1332(d)(2), Ashley and Stoneledge
(collectively, ‘‘defendants’’) removed the case to the
federal court, and Vaquero moved to be named a class
representative. He asked to represent four subclasses,
three of which were derivative of the first: (1) a class of
all California sales associates employed from August
24, 2008, to the present who were paid less than
minimum wage for non-sales time worked; (2) sales
associates who were not provided with itemized wage
statements; (3) former sales associates who were not
paid all wages due at separation; and (4) sales associates
who were subjected to unlawful business practices. The
district court denied class certification for the third
subclass, but granted it for the other subclasses. Defendants moved to appeal the district court’s decision to
certify the remaining subclasses pursuant to Fed. R. Civ.
P. 23(f). The U.S. Court of Appeals for the Ninth Circuit
granted permission for the appeal.
The Ninth Circuit held that Vaquero established
commonality, as required by Fed. R. Civ. P. 23(a).
Stoneledge paid sales associates only through commissions. If the company required sales associates to do
work not directly involved in selling and failed to
compensate the sales associates for such work, then it
violated California’s minimum wage laws for all such
employees. Thus, the complaint contained a ‘‘common
contention’’ that easily was capable of class-wide resolution. The district court permissibly concluded that
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Vaquero had pleaded a common injury capable of
class-wide resolution.
The Ninth Circuit observed that Vaquero alleged that
defendants’ consciously chosen compensation policy
deprived the class members of earnings in violation of
California’s minimum wage laws. In a wage and hour
case, unlike in an antitrust class action, the employerdefendant’s actions necessarily caused the class
members’ injury. Defendants either paid or did not
pay their sales associates for work performed. No
other factor could have contributed to the alleged
injury. Therefore, even if the measure of damages
proposed in the instant case was imperfect, it could
not be disputed that the damages (if any were proved)
stemmed from defendants’ actions. The district court
did not abuse its discretion in holding that different
damages calculations did not defeat predominance in
the instant circumstance. Furthermore, the precedent,
Yokoyama v. Midland Nat’l Life Ins. Co.,4 was well
settled on this point. In Yokoyama, it is held that
‘‘damage calculations alone cannot defeat certification.’’
That is, the ‘‘amount of damages is invariably an individual question and does not defeat class action
treatment.’’ The court repeatedly confirmed the
Yokoyama holding that the need for individualized findings as to the amount of damages does not defeat class
certification. Yokoyama remained the law of the instant
court, even after Comcast Corp. v. Behrend.5 The U.S.
Supreme Court in Tyson Foods, Inc. v. Bouaphakeo6 has
not disturbed the precedent. Under Tyson Foods and the
precedent, therefore, the rule is clear: the need for individual damages calculations does not, alone, defeat
class certification. Accordingly, the court held that the
district court permissibly ruled that individual claims
did not predominate in the instant case.
Finally, the Ninth Circuit held that class certification did
not alter the parties’ substantive rights, and the district
court did not violate the Rules Enabling Act in certifying the class.
Accordingly, the Ninth Circuit affirmed the district
court’s order granting class certification.
References. See, e.g., Wilcox, California Employment
Law, § 9.09, Certification Under Rule 23 (Matthew
Bender).

4

594 F.3d 1087 (9th Cir. 2010) (Yokoyama).

5

133 S. Ct. 1426, 185 L. Ed. 2d 515 (2013).

6

136 S. Ct. 1036, 194 L. Ed. 2d 124 (2016) (Tyson Foods).
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DISABILITY DISCRIMINATION
Moore v. Regents of the Univ. of California, No.
D067120, 2016 Cal. App. LEXIS 482 (June 2, 2016)
On June 2, 2016, a California appellate court ruled
that summary judgment for an employer was erroneous
as to its former employee’s disability discrimination
claim under Fair Employment and Housing Act where
there remained triable issues of fact regarding pretext,
as the evidence was such that a reasonable fact finder
could conclude that the employer’s proffered reasons
for terminating the employee were unworthy of
credence and that the employee’s supervisor believed
that the employee was a liability as a result of her heart
condition.
Deborah Moore (‘‘Moore’’) began working in UCSD’s
Marketing and Communications Department (‘‘Department’’) in 2008. In February 2010, Moore became the
Director of Marketing. Around that same time, the
Executive Director of the Department resigned
unexpectedly. In June 2010, Kimberly Kennedy
(‘‘Kennedy’’) was hired as the new Executive Director
of the Department. According to a declaration
submitted in support of the motion for summary judgment filed by the Regents of the University of California
(‘‘defendant’’), after she was hired, Kennedy sought to
restructure the department. In early September 2010,
Moore was diagnosed with idiopathic cardiomyopathy.
On or around September 10, 2010, Moore was
prescribed and began wearing a heart monitor called a
‘‘LifeVest.’’ Moore had to wear the ‘‘LifeVest’’ for two
to three weeks. According to Moore, after Kennedy
became aware of Moore’s heart condition, she began
eliminating Moore’s ‘‘main responsibilities,’’ including
her work on an open enrollment program and advertising. Moore did not know why Kennedy reassigned
the open enrollment program to someone else. In addition, Kennedy began overseeing the advertising herself
rather than allowing Moore to continue doing so.
Subsequently, Kennedy demoted Moore, through a
Department restructuring, to a new classification.
Moore’s new title became ‘‘Director of Marketing and
Brand Management.’’ Moore’s salary did not change,
but certain other benefits were reduced. Moore told
Kennedy that she would likely have to have a pacemaker surgically implanted in early 2011 and would
need ‘‘only’’ a ‘‘few days off work.’’ But later, Moore
informed Kennedy that she had postponed her surgery
and would need ‘‘like two or three’’ days off in April
2011. Kennedy did not say anything in response to
Moore’s statements regarding the need for time off for
surgery. Kennedy sent an e-mail to Courtney Morris, a
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Director of Compensation and Benefits in the Human
Resources Department, indicating that she wanted to
eliminate Moore’s position, effectively terminating
Moore’s employment. According to Kennedy, the job
functions that Moore was performing had decreased to
such a point that Kennedy could assume them, and therefore, Kennedy decided to eliminate Moore’s position.
Moore filed her complaint alleging causes of action
under Fair Employment and Housing Act (‘‘FEHA’’)
for disability discrimination, failure to accommodate,
failure to engage in the interactive process, and retaliation, as well as causes of action for interference with
California Family Rights Act (‘‘CFRA’’) and retaliation
in violation of CFRA. Defendant moved for summary
judgment. The trial court ruled in favor of defendant on
the motion, concluding that Moore had not demonstrated that there remained triable issues of material
fact with respect to any of her causes of action. The
trial court subsequently entered judgment in favor of
defendant. Moore filed a notice of appeal from the
trial court’s judgment before a California appellate
court.
The California appellate court determined that the
evidence in the instant case was such that a reasonable
fact finder could conclude that defendant’s proffered
reasons for terminating Moore’s employment were
unworthy of credence and that the supervisor of
Moore’s department believed that Moore was a liability
to the Department as a result of her heart condition, and,
based on that conclusion, could infer that the proffered
reasons for Moore’s termination were not the real
reasons for the termination. Therefore, the summary
judgment was erroneous as to Moore’s disability discrimination claim under the FEHA.
The California appellate court further determined that
a reasonable fact finder could conclude, based on the
evidence presented, that defendant regarded Moore as
disabled, that Moore requested an accommodation of
leave to have surgery related to her perceived disability,
that defendant terminated Moore before either providing
her with the requested accommodation or engaging with
her further to determine whether such accommodation
would sufficiently address her perceived disability or
whether other or different accommodations might
reasonably be provided, and that the termination was
pretextual. Therefore, the summary judgment was erroneous as to Moore’s causes of action for failure to
accommodate and failure to engage in the interactive
process in violation of the FEHA.
The California appellate court furthermore determined
that no issues of material fact remained in dispute with
respect to Moore’s cause of action for retaliation. At the
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time of the relevant events, a request for an accommodation, without more, was insufficient to constitute
protected activity under Gov. Code § 12940(h) and
such activity, thus, could not support a claim for retaliation under that subdivision. Defendant had not
sufficiently demonstrated that it was entitled to
summary adjudication of Moore’s claim for unlawful
retaliation under the CFRA because there remained
material issues of fact in dispute regarding whether
defendant’s proffered reason for Moore’s termination
was pretextual. Therefore, the summary adjudication
of Moore’s cause of action for retaliation in violation
of the FEHA was appropriate.
The California appellate court finally determined that
there was an absence of evidence to establish, as a
matter of law, that defendant met its CFRA obligations.
There was nothing in the separate statements of undisputed facts that would indicate that defendant either
posted notice or specifically provided notice to Moore
of her leave rights under the CFRA, as specifically
required by the CFRA. Therefore, the summary adjudication of Moore’s CFRA interference cause of action
was inappropriate.
Accordingly, the California appellate court affirmed in
part, reversed in part the trial court’s judgment, and
remanded the matter.
References. See, e.g., Wilcox, California Employment
Law, § 41.32, Disability and Medical Condition Discrimination (Matthew Bender).
FAMILY AND MEDICAL LEAVE ACT
Law v. Kinross Gold U.S.A., Inc., No. 14-15990, 2016
U.S. App. LEXIS 10208 (9th Cir. June 6, 2016)
On June 6, 2016, the U.S. Court of Appeals for the Ninth
Circuit ruled that where an employee alleged that he
was wrongfully denied leave under the Family and
Medical Leave Act (FMLA), 29 U.S.C. § 2601 et seq.,
his FMLA interference claim failed because he did not
establish that he was eligible for FMLA benefits since
he failed to respond to the employer’s request for information and he was warned of the consequence of failing
to provide documentation of his medical condition.
Kinross Gold U.S.A., Inc. (‘‘Kinross’’) hired Ronald
Law (‘‘Law’’) as an accounting manager. Kinross’s
employee guidelines explicitly stated that employees
were at-will. The guidelines also contained information
for reporting work-related injuries, obtaining worker’s
compensation, as well as submitting Family and
Medical Leave Act (‘‘FMLA’’) claims. Throughout
Law’s employment at Kinross, he developed a pattern
of making false allegations of retaliation and asserting
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unsupported allegations of fraud. Kinross investigated
these allegations and, where warranted, took action to
resolve any issues. In January 2009, Kinross’s management began discussing Law’s termination. In February
2009, it was determined that, due to concerns regarding
timing and locating a replacement for Law, mid-April
would be an appropriate time to officially terminate
Law’s employment. Kinross based its decision to
terminate Law on his inability to communicate with
Kinross’s managers and employees, his track record
of making false allegations of retaliation against him,
his history of asserting unsupported allegations of fraud,
and his combative work manner. On April 5, 2010, Law
sent an e-mail to various Kinross employees, which
contained allegations of fraud and harassment against
Kinross employees. Many of these allegations had been
previously asserted and investigated by Kinross. As a
result of the April 5, 2010 e-mail, Kinross placed Law
on paid leave pending an investigation into Law’s allegations. Kinross became aware that Law had been
admitted to the hospital. On April 12, 2010, Kinross
provided Law with the requisite forms to request
FMLA leave. Law did not return the completed forms
to Kinross or otherwise provide Kinross with a request
for FMLA leave. Law’s employment with Kinross was
terminated.
In 2012, Law commenced an action in the district court
against Kinross, alleging: (1) violation of the FMLA, 29
U.S.C. § 2601 et seq.; (2) breach of contract; (3) breach
of the implied covenant of good faith and fair dealing;
(4) tortious retaliation and discharge in violation of
public policy—illegal conduct; (5) tortious retaliation
and discharge in violation of public policy—worker’s
compensation; (6) tortious retaliation and discharge in
violation of public policy—free speech; and (7) tortious
retaliation and discharge in violation of public policy—
access to courts. In 2013, Kinross filed the motion for
summary judgment. The district court entered summary
judgment in favor of Kinross on the following claims:
violation of FMLA and tortious retaliation and
discharge in violation of Nevada’s public policies
regarding worker’s compensation, free speech, and
access to courts. Law appealed the district court’s
grant of summary judgment before the U.S. Court of
Appeals for the Ninth Circuit.
The Ninth Circuit held that Law failed to establish that
he was eligible for FMLA benefits. The record belied
his argument that Kinross did not comply with 29
C.F.R. § 825.300(c)(1), requiring an employer to
‘‘provide written notice detailing the specific expectations and obligations of the employee and explaining
any consequences of a failure to meet these obligations.’’ Shortly after Law informed Kinross that he
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had been hospitalized, Kinross delivered to him a letter
requesting additional information. The letter directed
him ‘‘to complete and return’’ attached FMLA forms
if he wished to apply for FMLA leave. By failing to
respond to the request for information, Kinross was
unable to determine whether Law was entitled to
FMLA leave. Having been warned of the consequence
of failing to provide documentation of his medical
condition, Law lost FMLA protection.
The Ninth Circuit further noted that suspicious timing
may be circumstantial evidence of a causal link between
exercise of FMLA rights and an adverse employment
action. In the instant case, the overwhelming evidence
before the district court was that Kinross had set the
discharge in motion months before Law’s hospitalization and had set a target date of mid-April 2010 for the
termination to occur, a time that only happened to
coincide with Law’s unanticipated hospitalization.
Accordingly, the district court did not err in granting
summary judgment on Law’s FMLA claim.
In addition, the Ninth Circuit held that the district court
did not err in granting summary judgment on Law’s
claim of tortious discharge for engaging in free
speech. Nevada courts have not recognized such a
claim. Law relied on a California decision recognizing
an action against private employers who discharge an
employee for exercising political speech while off duty
[Ali v. L.A. Focus Publication].7 Although California
law can be persuasive when interpreting Nevada law,
California courts of appeal are actually divided on this
issue. Even if Ali were authoritative, Law’s evidence did
not support a claim for tortious discharge based on free
speech because his speech was on duty and not political.
The Ninth Circuit finally held that to the extent Law
mentioned access to courts as a basis for his tortious
discharge claim independent of his free speech arguments, he had failed to show that this was the kind
of ‘‘rare and exceptional case where the employer’s
conduct violates strong and compelling public policy’’
sufficient to state a cause of action cognizable under
Nevada law. Law himself conceded in his briefing that
Nevada courts have never recognized such a claim.
Accordingly, the Ninth Circuit affirmed the district
court’s grant of summary judgment.
References. See, e.g., Wilcox, California Employment
Law, § 60.03[3][c], Family and Medical Leave Act (Title
29 United States Code Section 2601 et seq.); § 8.11[2],
Family and Medical Leave Act (FMLA) (Matthew
Bender).
7

112 Cal. App. 4th 1477, 5 Cal. Rptr. 3d 791 (2003) (Ali).
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RETIREMENT BENEFITS
Tanner v. California Public Employees’ Retirement
System, No. C078458, 2016 Cal. App. LEXIS 520
(June 28, 2016)
On June 28, 2016, a California appellate court ruled
that for purposes of Gov. Code § 20636(b)(1), a pay
schedule was a written or printed list, catalog, or inventory of the rate of pay or base pay of one or more
employees who were members of the California
Public Employees’ Retirement System.
Joseph Tanner (‘‘Tanner’’), by virtue of his employment
with a number of California cities over the years, up to
and including his employment as city manager of the
City of Pacifica (‘‘Pacifica’’), was a miscellaneous
member of California Public Employees’ Retirement
System (‘‘CalPERS’’). In November 2006, while still
employed by Pacifica, Tanner entered into a written
agreement with the City of Vallejo (‘‘City’’) to serve
as the City’s manager for a term of three years, from
January 8, 2007 through January 7, 2010. Under the
terms of that agreement, Tanner was to serve initially
as a limited-term employee not enrolled in CalPERS but
was to become a permanent employee and be reinstated
in CalPERS on or before March 8, 2007. The agreement
provided that Tanner’s base annual salary was to be
$216,000, but he was also to receive certain other
types of compensation. Tanner ended his employment
with Pacifica effective January 8, 2007, and began
working for the City that same day. The City’s staff
forwarded the November 2006 contract to CalPERS.
Following receipt of the letter from CalPERS, the
City’s staff undertook to create a new class or group
of employees, to be known as the ‘‘Council Appointed
Executive Staff.’’ The City’s staff also drafted a new
employment agreement for Tanner that was to be
entered into as of March 8, 2007, the date Tanner’s
employment was to become permanent under the
original agreement. Under the new agreement, Tanner’s
base salary was to be $305,844. The contract also
provided that the City would pay Tanner’s portion of
the contribution to CalPERS. There were no provisions,
however, for an automobile allowance, deferred
compensation, management leave, or annual leave
sell-back. The March 2007 agreement specifically
provided that it superseded the November 2006 agreement and contained a clause declaring that the March
2007 agreement represented the entire agreement of the
parties.
In 2007, the City council authorized the mayor to
amend Tanner’s employment agreement to comply
with CalPERS regulations and authorized the City to
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pay the member contributions of the two employees in
the Council Appointed Executive Staff. As of May 8,
2007, the mayor still had not signed the March 2007
agreement. The City’s human resources operations
manager, Debora R. Boutte (‘‘Boutte’’), sent a memo
to the mayor requesting that he authorize the agreement.
The mayor signed the March 2007 agreement. Ultimately, CalPERS reinstated Tanner effective March 8,
2007, thus allowing him to begin accruing service credit
again. Two years later, Tanner resigned his employment
with the City effective June 1, 2009. He submitted an
application for service retirement with CalPERS effective the next day and reported his highest compensation
period as June 1, 2007 to May 31, 2008.
In December 2009, CalPERS notified Tanner that it
would compute his retirement benefit based on his
original base salary of $216,000 in the November
2006 agreement rather than the increased base salary
in the March 2007 agreement. Tanner appealed that
decision before an administrative law judge (‘‘ALJ’’).
The ALJ issued a proposed decision denying Tanner’s
appeal, and the Board of Administration of CalPERS
(‘‘board’’) adopted that proposed decision as its own
(with three minor changes). In the decision, the board
concluded that Tanner’s compensation earnable for
purposes of calculating his retirement benefits could
not include amounts previously paid to him as an
automobile allowance, employer paid deferred compensation, 30-day leave allowance, one percent employer
portion of PERS contributions, or 120-hour annual
leave cash out option. The board denied Tanner’s petition for reconsideration, and Tanner filed a petition for a
writ of administrative mandamus in the trial court. The
trial court entered its judgment denying Tanner’s writ
petition. The court noted that, to show that CalPERS
had abused its discretion in determining that Tanner was
not entitled to have his retirement benefit based on the
increased base salary in the March 2007 agreement,
Tanner had to establish that the $305,844 was his
‘‘pay rate.’’ The court concluded that Tanner could not
legitimately claim that his salary of $305,844 was ‘‘pay
rate,’’ because Tanner had not shown that this salary was
on a publicly available ‘‘pay schedule.’’ Tanner appealed
before a California appellate court.
The California appellate court concluded that neither
of the documents on which Tanner relied qualified as
a pay schedule for purposes of determining his final
compensation and thus the amount of his retirement
benefit. In reaching that conclusion, the court began
with the ordinary and common meaning of the word
‘‘schedule,’’ which is, in this context, ‘‘a written or
printed list, catalog, or inventory.’’ From this definition,
and the surrounding context of Gov. Code § 20636(b)(1),
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the court could discern that a pay schedule is a written
or printed list, catalog, or inventory of the rate of pay or
base pay of one or more employees who are members
of CalPERS.
The California appellate court further concluded that
the March 2007 agreement or the cost analysis did not
meet this definition because neither document qualified
as a list, catalog, or inventory of the rate of pay or base
pay of one or more employees. It was true that both
documents showed the base pay the city ultimately
agreed to pay Tanner as city manager starting in
March 2007, but neither document was limited to that
pay information. For its part, the March 2007 employment agreement ran 14 pages and showed all of the
terms and conditions of Tanner’s employment as city
manager, with the base salary for the position appearing
on page seven of the agreement. As for the cost
analysis, that document differed from the employment
agreement in that it was only a single page and did not
set forth all of the other terms and conditions of
Tanner’s employment; nonetheless, the cost analysis
contained a slew of figures above and beyond Tanner’s
base salary under the March 2007 agreement, and a
member of the public would be hard-pressed to locate
the new base salary of the city manager position among
all of the other figures on the page and identify it as
such. Accordingly, the trial court properly denied
Tanner’s writ petition on the ground that Tanner had
no right to have his retirement benefit calculated
based on the base salary in the March 2007 agreement.
Accordingly, the California appellate court affirmed the
trial court’s judgment.
References. See, e.g., Wilcox, California Employment
Law, § 41.67, Retirement or Pension Plans and Bene?ts
(Matthew Bender).
WAGE AND HOUR
Encino Motorcars, LLC v. Navarro, No. 15-415, 2016
U.S. LEXIS 3924 (June 20, 2016)
On June 20, 2016, the U.S. Supreme Court ruled that 29
U.S.C § 213(b)(10)(A) must be construed without
placing controlling weight on the Department of
Labor’s 2011 regulation, 29 C.F.R. § 779.372(c)(1);
the 2011 regulation was issued without the reasoned
explanation that was required in light of the Department’s change from its longstanding position that
service advisors were exempt under 29 U.S.C.
§ 213(b)(10)(A) from the overtime provisions under
Fair Labor Standards Act.
In 1961, Congress enacted a blanket exemption from
the minimum wage and overtime provisions under the
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Fair Labor Standards Act (‘‘FLSA’’) for all automobile
dealership employees [Fair Labor Standards Amendments of 1961, § 9, 75 Stat. 73]. In 1966, Congress
repealed that broad exemption and replaced it with
a narrower one. The revised statute did not exempt
dealership employees from the minimum wage requirement. It also limited the exemption from the overtime
compensation requirement to cover only certain
employees—in particular, any salesman, partsman, or
mechanic primarily engaged in selling or servicing
automobiles, trailers, trucks, farm implements, or
aircraft at a covered dealership. Congress authorized
the Department of Labor (‘‘Department’’) to promulgate
necessary rules, regulations, or orders with respect to
this new provision. The Department exercised that
authority in 1970 and issued a regulation that defined
the statutory terms ‘‘salesman,’’ ‘‘partsman,’’ and
‘‘mechanic.’’ The 1970 interpretive regulation defined
‘‘salesman’’ to mean an employee who is employed
for the purpose of and is primarily engaged in making
sales or obtaining orders or contracts for the sale of the
vehicles or farm implements, which the establishment is
primarily engaged in selling [29 CFR § 779.372(c)(1)
(1971)]. By limiting the statutory term to salesmen who
sell vehicles or farm implements, the regulation
excluded service advisors from the exemption, since a
service advisor sells repair and maintenance services
but not the vehicle itself. The U.S. Court of Appeals
for the Fifth Circuit rejected the Department’s conclusion that service advisors are not covered by the
statutory exemption. Certain district courts followed
that precedent.
In the meantime, Congress amended the statutory
provision by enacting its present text, which sets out
the exemption in two subsections [Fair Labor Standards
Amendments of 1974, § 14, 88 Stat. 65]. The first subsection exempts any salesman, partsman, or mechanic
primarily engaged in selling or servicing automobiles,
trucks, or farm implements at a covered dealership [29
U.S.C. § 213(b)(10)(A)]. The second subsection exempts
any salesman primarily engaged in selling trailers,
boats, or aircraft at a covered dealership [29 U.S.C.
§ 213(b)(10)(B)]. The statute thus exempts certain
employees engaged in servicing automobiles, trucks, or
farm implements, but not similar employees engaged in
servicing trailers, boats, or aircraft. In 1978, the Department issued an opinion letter departing from its previous
position. Taking a position consistent with the cases
decided by the courts, the opinion letter stated that
service advisors could be exempt under 29 U.S.C.
§ 213(b)(10)(A). In 2008, the Department at last issued
a notice of proposed rulemaking. The notice observed
that every court that had considered the question had
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held service advisors to be exempt under 29 U.S.C.
§ 213(b)(10)(A), and that the Department itself had
treated service advisors as exempt since 1987. The
Department proposed to revise its regulations to accord
with existing practice by interpreting the exemption in 29
U.S.C. § 213(b)(10)(A) to cover service advisors. In
2011, however, the Department changed course yet
again. It announced that it was not proceeding with the
proposed rule. Instead, the Department completed its
2008 notice-and-comment rulemaking by issuing a
final rule that took the opposite position from the
proposed rule. The new final rule followed the original
1970 regulation and interpreted the statutory term
‘‘salesman’’ to mean only an employee who sells automobiles, trucks, or farm implements.
Encino Motorcars, LLC (‘‘Encino’’) was a MercedesBenz automobile dealership in the Los Angeles area.
Hector Navarro and others (‘‘respondents’’) were
employed by Encino as service advisors. They asserted
that Encino required them to be at work from 7 a.m. to 6
p.m. at least five days per week, and to be available for
work matters during breaks and while on vacation.
Respondents were not paid a fixed salary or an hourly
wage for their work; instead, they were paid commissions on the services they sold. Respondents sued
Encino in the district court, alleging that Encino
violated the FLSA by failing to pay them overtime
compensation when they worked more than 40 hours
in a week. Encino moved to dismiss, arguing that the
FLSA overtime provisions did not apply to respondents
because service advisors are covered by the statutory
exemption in 29 U.S.C. § 213(b)(10)(A). The district
court agreed and granted the motion to dismiss. The
U.S. Court of Appeals for the Ninth Circuit reversed
in relevant part. It construed the statute by deferring
under Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc.,8 to the interpretation set forth
by the Department in its 2011 regulation. Applying
that deference, the Ninth Circuit held that service advisors are not covered by the 29 U.S.C. § 213(b)(10)(A)
exemption. The Ninth Circuit recognized, however, that
its decision conflicted with cases from a number of
other courts [citing Walton v. Greenbrier Ford, Inc.;9
Brennan v. Deel Motors, Inc.;10 Thompson v. J. C.
Billion, Inc.11].The U.S. Supreme Court granted
certiorari to resolve the question, that is, should the
8

467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984)
(Chevron).

9

370 F.3d 446 (2004).

10

475 F.2d 1095 (1973).

11

2013 MT 20, 368 Mont. 299, 294 P.3d 397 (2013).
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29 U.S.C. § 213(b)(10)(A) exemption be interpreted to
include service advisors?
The U.S. Supreme Court noted that a premise of
Chevron is that when Congress grants an agency the
authority to administer a statute by issuing regulations
with the force of law, it presumes the agency will use
that authority to resolve ambiguities in the statutory
scheme. When Congress authorizes an agency to
proceed through notice-and-comment rulemaking, that
relatively formal administrative procedure is a very
good indicator that Congress intended the regulation
to carry the force of law, so Chevron should apply.
But Chevron deference is not warranted where the regulation is procedurally defective—that is, where the
agency errs by failing to follow the correct procedures
in issuing the regulation. Respondents did not contest
the manner in which Encino had challenged the agency
procedures in the instant case, and so this opinion
assumed without deciding that the challenge was
proper.
The U.S. Supreme Court further noted that agencies are
free to change their existing policies as long as they
provide a reasoned explanation for the change. When
an agency changes its existing position, it need not
always provide a more detailed justification than what
would suffice for a new policy created on a blank slate.
But the agency must at least display awareness that it is
changing position and show that there are good reasons
for the new policy. In explaining its changed position,
an agency must also be cognizant that longstanding
policies may have engendered serious reliance interests
that must be taken into account. In such cases it is not
that further justification is demanded by the mere fact of
policy change; but that a reasoned explanation is needed
for disregarding facts and circumstances that underlay
or were engendered by the prior policy. It follows that
an unexplained inconsistency in agency policy is a
reason for holding an interpretation to be an arbitrary
and capricious change from agency practice. An arbitrary and capricious regulation of this sort is itself
unlawful and receives no Chevron deference.
The U.S. Supreme Court held that, applying those principles in the instant case, the unavoidable conclusion
was that the 2011 regulation was issued without the
reasoned explanation that was required in light of the
Department’s change in position and the significant reliance interests involved. In promulgating the 2011
regulation, the Department offered barely any explanation. A summary discussion might suffice in other
circumstances, but in the instant case—in particular
because of decades of industry reliance on the Department’s prior policy—the explanation fell short of the
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agency’s duty to explain why it deemed it necessary to
overrule its previous position. Furthermore, the retail
automobile and truck dealership industry had relied
since 1978 on the Department’s position that service
advisors were exempt from the FLSA’s overtime pay
requirements. Dealerships and service advisors negotiated and structured their compensation plans against
this background understanding. Requiring dealerships
to adapt to the Department’s new position could necessitate systemic, significant changes to the dealerships’
compensation arrangements. Dealerships whose service
advisors are not compensated in accordance with the
Department’s new views could also face substantial
FLSA liability, even if this risk of liability might be
diminished in some cases by the existence of a separate
FLSA exemption for certain employees paid on a
commission basis, and even if a dealership could
defend against retroactive liability by showing it
relied in good faith on the prior agency position. In
light of this background, the Department needed a
more reasoned explanation for its decision to depart
from its existing enforcement policy.
The U.S. Supreme Court further determined that the
Department stated that, in reaching its decision, it had
carefully considered all of the comments, analyses, and
arguments made for and against the proposed changes.
But when it came to explaining the good reasons for the
new policy, the Department stated almost nothing. It
stated only that it would not treat service advisors as
exempt because the statute did not include such positions and the Department recognized that there were
circumstances under which the requirements for the
exemption would not be met [76 Fed. Reg. 18838]. It
continued that it believed that this interpretation was
reasonable and set forth the appropriate approach.
Although an agency may justify its policy choice by
explaining why that policy is more consistent with statutory language than alternative policies, the Department
did not analyze or explain why the statute was required
to be interpreted to exempt dealership employees who
sell vehicles but not dealership employees who sell
services (that is, service advisors). And though several
public comments supported the Department’s reading
of the statute, the Department did not explain what (if
anything) it found persuasive in those comments
beyond the few statements above. Whatever potential
reasons the Department might have given, the agency in
fact gave almost no reasons at all. In light of the serious
reliance interests at stake, the Department’s conclusory
statements did not suffice to explain its decision. This
lack of reasoned explication for a regulation that was
inconsistent with the Department’s longstanding earlier
position resulted in a rule that could not carry the force
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of law. It followed that this regulation did not receive
Chevron deference in the interpretation of the relevant
statute.
Accordingly, the U.S. Supreme Court held that 29
U.S.C. § 213(b)(10)(A) ought to be construed without
placing controlling weight on the Department’s 2011
regulation. Because the decision below relied on
Chevron deference to this regulation, it was appropriate
to remand for the appellate court to interpret the statute
in the first instance. The judgment of the Ninth Circuit
was vacated and remanded.
References. See, e.g., Wilcox, California Employment
Law, § 2.06, Employees Exempt from Overtime Pay
Requirements (Matthew Bender).
WAGE AND HOUR LAWS
Flores v. City of San Gabriel, Nos. 14-56421, 1456514, 2016 U.S. App. LEXIS 10018 (9th Cir. June 2,
2016)
On June 2, 2016, the U.S. Court of Appeals for the Ninth
Circuit ruled in an action under the Fair Labor Standards Act, alleging that the city failed to include
payments of unused portions of police officers’ benefits
allowances when calculating their regular rate of pay,
resulting in a lower overtime rate and a consequent
underpayment of overtime compensation, that the
city’s cash in lieu of benefits payments to police officers
were not properly excluded from the calculation of the
regular rate of pay under 29 U.S.C. § 207(e)(2) because
the payment was compensation for work.
The City of San Gabriel (‘‘City’’) provides a Flexible
Benefits Plan (‘‘Plan’’) to its employees under which the
City furnished a designated monetary amount to each
employee for the purchase of medical, vision, and
dental benefits. All employees were required to use a
portion of these funds to purchase vision and dental
benefits. An employee might decline to use the
remainder of these funds to purchase medical benefits
only upon proof that the employee had alternate
medical coverage, such as through a spouse. If an
employee elects to forgo medical benefits because she
had alternate coverage, she might receive the unused
portion of her benefits allotment as a cash payment
added to her regular paycheck. In 2009, an employee
who declined medical coverage received a payment of
$1,036.75 in lieu of benefits each month. This amount
had increased each year, so that employees who
declined medical coverage received $1,112.28 in
2010, $1,186.28 in 2011, and $1,304.95 in 2012. This
payment appeared as a designated line item on an
employee’s paycheck and was subject to federal and
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state withholding taxes, Medicare taxes, and garnishment. In 2009, the City paid $2,389,468.73 to or on
behalf of its employees pursuant to its Plan, and it
paid $1,116,485.77 of that amount, or 46.725% of
total Plan contributions, to employees for unused benefits. In 2010, the City paid $1,086,202.56 to employees
for unused benefits, reflecting 42.842% of total Plan
contributions; in 2011, $1,138,074.13, or 43.934% of
total Plan contributions; and in 2012, $1,213,880.70, or
45.179% of total Plan contributions. At some time prior
to 2003, the City designated its cash in lieu of benefits
payments as ‘‘benefits’’ that were excluded from its
calculation of a recipient’s regular rate of pay, and,
accordingly, had not included the value of the payments
in its calculation of employees’ regular rate of pay. The
City had not revisited its designation since that time.
Since at least 1994, the City’s police officers had been
paid overtime when they had worked more than 80
hours in a 14-day work period. Since at least 2003,
the City’s 80-hour/14-day work period had been
memorialized in several documents. A 2003 City resolution concerning the ‘‘work week’’ stated that police
officers worked 80 hours in a bi-weekly period. This
same 80-hour/14-day work period was restated in the
City’s Salary, Compensation and Benefit Policy
Manual, dated July 3, 2010, and in the 2005–2007
Memorandum of Understanding between the City and
the police officers’ collective bargaining unit. Because
the City’s cash in lieu of benefits payments were
excluded from its calculation of an officer’s regular
rate of pay, the benefits payments were not incorporated
into the City’s calculation of the officer’s overtime rate.
Several current or former police officers (‘‘plaintiffs’’)
employed by the City brought suit against the City for
violations of the Fair Labor Standards Act (‘‘FLSA’’),
29 U.S.C. §§ 201–19, alleging that the City failed to
include payments of unused portions of plaintiffs’ benefits allowances when calculating their regular rate of
pay, resulting in a lower overtime rate and a consequent
underpayment of overtime compensation. Plaintiffs
asserted that the City’s violation of the FLSA was
‘‘willful,’’ entitling them to a three-year statute of
limitations for violations of the FLSA, and sought to
recover their unpaid overtime compensation and liquidated damages. The City claimed that its cash in lieu of
benefits payments were properly excluded from plaintiffs’ regular rate of pay pursuant to two of the FLSA’s
statutory exclusions and argued that it qualified for a
partial overtime exemption under 29 U.S.C. § 207(k),
which allows public agencies employing firefighters or
law enforcement officers to designate an alternative
work period for purposes of determining overtime.
The City denied that any violation of the FLSA was
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willful and that plaintiffs were entitled to liquidated
damages. The City appealed the district court’s judgment before the U.S. Court of Appeals for the Ninth
Circuit.
The Ninth Circuit determined that the City did not
contend that its cash in lieu of benefits payments were
excluded from the regular rate of pay because they were
not compensation, but rather because they were not
compensation for hours of work performed or an
amount of services provided. Even if the City had not
made this concession, however, the court would
conclude that the payments at issue in the instant case
were properly considered compensation for work. The
other payments the court had found to be excluded
under 29 U.S.C. § 207(e)(2)’s ‘‘other similar payments’’
clause are payments for non-working time, similar to
vacation or sick time, which are expressly excluded
under § 207(e)(2). The payments at issue in the instant
case were not similar to payments for non-working time
or reimbursement for expenses. In addition, the FLSA’s
inclusion of a separate exemption specifically addressing benefits, 29 U.S.C. § 207(e)(4), suggests that
payments related to benefits would otherwise be
considered compensation. Inclusion of a separate
exemption also indicates that Congress did not understand § 207(e)(2)’s ‘‘other similar payments’’ clause to
already exempt payments related to benefits. For these
reasons, and in light of the command that the court
interpreted the FLSA’s exemptions narrowly in favor
of the employee, the court concluded that the City
had failed to carry its burden to demonstrate that its
cash in lieu of benefits payments ‘‘plainly and unmistakably’’ constituted excludable payments under
§ 207(e)(2). The court concluded that the City’s cash
in lieu of benefits payments might not be excluded
under § 207(e)(2) and therefore had to be included in
the calculation of plaintiffs’ regular rate of pay. Accordingly, the court affirmed the district court’s ruling that
the City’s cash in lieu of benefits payments were not
properly excluded under § 207(e)(2).
Further, the Ninth Circuit could not find that the City’s
Plan qualified as a ‘‘bona fide’’ plan under 29 C.F.R.
§ 778.215(a)(5). Forty percent or more of the City’s
total contributions were paid directly to employees
rather than received as benefits. While the City correctly
pointed out that its cash in lieu of benefits payments
were less than half of its total contributions, benefits
payments constituted only a bare majority of its total
contributions. The City’s cash payments were simply
not an ‘‘incidental’’ part of its Plan under any fair
reading of that term. Because the City’s Plan was not
a ‘‘bona fide plan’’ under § 207(e)(4) pursuant to the
requirements of § 778.215(a)(5), even the City’s
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payments to trustees or third parties under its Plan
were not properly excluded under § 207(e)(4).
In addition, with regard to 29 U.S.C. § 207(k) partial
overtime exemption, the Ninth Circuit held that the City
had satisfied the criteria for application of § 207(k)
exemption by adopting an 80-hour/14-day work
period for its law enforcement officers and by paying
overtime in accordance with that period since 1994—
facts that were not disputed by plaintiffs. Accordingly,
the court affirmed the district court’s grant of summary
judgment to the City with regard to this issue.
The Ninth Circuit also determined that because the
City had failed to demonstrate that it attempted to
comply with the FLSA in good faith, plaintiffs were
entitled to liquidated damages, and remanded the
instant case to the district court to enter judgment for
plaintiffs accordingly.
The Ninth Circuit finally determined that the City had
put forth no evidence of any actions it took to determine
whether its treatment of cash in lieu of benefits
payments complied with the FLSA, despite full awareness of its obligation to do so under the FLSA. The
court therefore concluded that its violation of the
FLSA was willful and that the FLSA’s three-year
statute of limitations applied.
Accordingly, the Ninth Circuit affirmed in part, reversed
in part the district court’s judgment, and remanded the
case.
References. See, e.g., Wilcox, California Employment
Law, § 3.15, Regular Rate of Pay (Matthew Bender).
WORKERS’ COMPENSATION
State Comp. Ins. Fund. v. Workers’ Comp. Appeals Bd.,
No. B269038, 2016 Cal. App. LEXIS 491 (June 22,
2016)
On June 22, 2016, a California appellate court ruled
that consistent with legislative intent to remove the
authority to make decisions about the medical necessity
of proposed treatment for injured workers from the
Workers’ Compensation Appeals Board and place it
in the hands of independent, unbiased medical professionals, the time limit for an independent medical
review determination under Lab. Code § 4610.6(d)
had to be construed as directory, although Lab.
Code § 15 generally provided for treating ‘‘shall’’ as
mandatory.
Dorothy Margaris (‘‘Margaris’’), employed by California
Highway Patrol (‘‘CHP’’), suffered a work-related injury
to her left foot and lumbar spine. Margaris’s treating
physician submitted a request for authorization of
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medical treatment to State Compensation Insurance
Fund (‘‘SCIF’’) proposing to treat Margaris with a
lumbar epidural injection. SCIF denied the request.
Margaris timely requested independent medical review.
SCIF sent the necessary medical records to Maximus
Federal Services, Inc. (‘‘Maximus’’) for review.
Maximus issued its independent medical review (‘‘IMR
determination’’), upholding SCIF’s denial of the
proposed medical treatment. The IMR determination
became the final determination of the director as a
matter of law. Margaris appealed the IMR determination
to the Workers’ Compensation Appeals Board (‘‘appeals
board’’), which directed the matter to an administrative
law judge for a hearing. Margaris argued that the IMR
determination was invalid because Maximus failed to
issue it within the 30-day time period provided by Lab.
Code § 4610.6(d) and the applicable regulation [Cal.
Code Regs. tit. 8, § 9792.10.6(g)]. The judge agreed
that the IMR determination was issued 13 days late,
but nevertheless found that the determination was valid
and binding on the parties, concluding that an untimely
IMR determination does not confer jurisdiction on the
workers’ compensation judge to decide any medical
treatment issues.
Margaris filed a petition seeking reconsideration of the
judge’s decision by the appeals board, and again argued
that the 30-day time period set forth in § 4610.6(d) is a
mandatory provision and, accordingly, an untimely
IMR determination was invalid. Margaris further
asserted that, in the absence of a timely IMR determination, the appeals board had the authority to decide
whether the proposed treatment was medically necessary and appropriate. A majority of the three-member
panel agreed with Margaris and went on to find,
contrary to the IMR determination, that the proposed
treatment was supported by substantial medical
evidence and was consistent with the treatment schedule promulgated by the director. SCIF, as adjusting
agent for CHP, filed the instant petition seeking
review of the appeals board’s decision before a California appellate court.
The California appellate court noted that § 4610.6(d)
provides that the organization performing the independent medical review shall complete its review and make
its determination in writing, and in layperson’s terms to
the maximum extent practicable, within 30 days of the
receipt of the request for review and supporting documentation, or within less time as prescribed by the
administrative director. Subject to the approval of the
administrative director, the deadlines for analyses and
determinations involving both regular and expedited
reviews may be extended for up to three days in extraordinary circumstances or for good cause. The parties
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disputed the meaning and effect of the word ‘‘shall’’ in
this provision. The appeals board concluded that
§ 4610.6(d) is clear and unambiguous. According to
the appeals board, ‘‘shall’’ is mandatory and any IMR
determination issued after the 30-day time frame is
necessarily invalid. In support of this interpretation,
the appeals board cited Lab. Code § 15, which provides
that ‘‘shall’’ is mandatory and ‘‘may’’ is permissive. The
court noted that § 15, upon which the appeals board
relied to support its interpretation of § 4610.6(d) juxtaposes ‘‘mandatory’’ against ‘‘permissive,’’ which arguably
suggests that the Legislature used ‘‘shall’’ in the obligatory-permissive sense rather than in the mandatorydirectory sense, as the appeals board concluded.
However, given the difference in meaning given to
‘‘shall’’ in the statutory context, the court concluded that
§ 4610.6(d) is ambiguous.
The California appellate court further noted that generally, time limits applicable to government action are
deemed to be directory unless the Legislature clearly
expresses a contrary intent. In ascertaining probable
intent, California courts have expressed a variety of
tests. In some cases focus has been directed at the
likely consequences of holding a particular time limitation mandatory, in an attempt to ascertain whether those
consequences would defeat or promote the purpose of
the enactment [Edwards v. Steele].12 Other cases have
suggested that a time limitation is deemed merely directory unless a consequence or penalty is provided for
failure to do the act within the time commanded
[Edwards; California Correctional Peace Officers Assn. v.
State Personnel Bd.].13 Applying either of these general
tests led the court to conclude that the Legislature intended
the 30-day provision in § 4610.6(d) to have a directory,
rather than a mandatory, effect.
The California appellate court concluded that in
the instant case, the 30-day period provided in
§ 4610.6(d) is directory, rather than mandatory and
jurisdictional. Neither § 4610.5, which relates to the
initiation of IMR, nor § 4610.6, which relates to the
execution of IMR, provides any consequence or
penalty in the event the IMR organization, under the
auspices of the director, fails to issue an IMR determination within the 30-day period. In addition, the
Legislature provided that the exclusive means to challenge an IMR determination is by appeal, and expressly
limited the grounds upon which an appeal may proceed
12

25 Cal. 3d 406, 158 Cal. Rptr. 662, 599 P.2d 1365 (1979)
(Edwards).

13

10 Cal. 4th 1133, 43 Cal. Rptr. 2d 693, 899 P.2d 79
(1995) (California Correctional).
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[Lab. Code § 4610.6(h)]. Notably, untimeliness of the
IMR determination is not one of the statutory grounds
for appeal. The absence of a penalty or consequence for
the failure to comply with the 30-day time limit,
coupled with the limited grounds for appeal, indicate
that the Legislature did not intend to divest the director
of jurisdiction to issue an IMR determination after the
30-day window expires.
The California appellate court observed that in enacting
Sen. Bill No. 863 (‘‘S.B. 863’’), the Legislature made
express findings regarding the purpose of IMR. First, it
found that the prior system of dispute resolution
concerning an injured worker’s requests for medical
treatment did not uniformly result in the provision of
treatment that adhered to the highest standards of
evidence-based medicine, which adversely affected
the health and safety of workers injured in the course
of employment. By creating IMR, a system in which
medical professionals ultimately determine the necessity of requested treatment, the Legislature intended to
further the social policy of this state in reference to
using evidence-based medicine to provide injured
workers with the highest quality of medical care.
Further, the Legislature observed that the prior system
of dispute resolution, that is, the process of appointing
qualified medical evaluators to examine patients and
resolve treatment disputes, was not only costly and
time-consuming, but it prolonged disputes and caused
delays in medical treatment for injured workers [Stats.
2012, ch. 363, § 1(f)]. The Legislature also noted that
the use of medical evaluators hired by the parties often
resulted in bias on the part of the examiners, and therefore found that the independent and unbiased medical
expertise of specialists was necessary to ensure timely
and medically sound determinations of disputes over
appropriate medical treatment. The court concluded
from these findings that the Legislature intended to
remove the authority to make decisions about medical
necessity of proposed treatment for injured workers
from the appeals board and place it in the hands of
independent, unbiased medical professionals.
Construing § 4610.6(d) as directory best furthered the
Legislature’s intent in this regard. The appeals board’s
conclusion in the instant case that an untimely IMR
determination terminated the IMR process and vested
jurisdiction in the appeals board to determine medical
necessity was wholly inconsistent with the Legislature’s
stated goals and their evident intent.
The California appellate court saw no indication in S.B.
863 generally, or in § 4610.6 specifically, that the Legislature intended to bar injured workers from seeking to
compel the director to fulfill his or her statutory obligation to render IMR determinations. The court therefore
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held that to the extent the director fails to render an IMR
determination within the time frame provided by
§ 4610.6(d), a writ of mandamus under Code Civ.
Proc. § 1085 will lie, in appropriate circumstances, to
compel the director to issue an IMR determination.
In sum, the California appellate court concluded that
although S.B. 863 evidenced the Legislature’s intent
to reduce delays in the provision of medical care to
injured workers, the appeals board’s analysis focused
too narrowly on that goal. The Legislature also intended
to shift decision-making about medical treatment away
from judges and place it in the hands of physicians.
Construing § 4610.6(d) time frame as directory, rather
than mandatory, best furthers the overall statutory
design of S.B. 863, as well as the Legislature’s prior
workers’ compensation reform efforts, implemented in
2004.
Accordingly, the California appellate court annulled
and remanded the decision of the appeals board.
References. See, e.g., Wilcox, California Employment
Law, § 20.04, Medical Provider Networks (Matthew
Bender).
WRONGFUL TERMINATION
Weisner v. Santa Cruz County Civil Service Com., No.
H041850, 2016 Cal. App. LEXIS 494 (June 22, 2016)
On June 22, 2016, a California appellate court, in a
case alleging wrongful termination, found nothing in
the county code or the personnel regulations and references of the county that deprives the county civil service
commission of jurisdiction over the properly initiated
administrative appeal of an employee who later resigns.
James Weisner (‘‘Weisner’’) worked as a heavy equipment mechanic at Buena Vista Landfill of the County of
Santa Cruz (‘‘County’’). At the same time, he owned and
operated a construction hauling business. At three
different times in 2008, Weisner used the County
employees and equipment to remove trucks full of
construction materials from the landfill. As a result of
these incidents, Weisner was investigated by the
County. Following the investigations, the County
dismissed Weisner for violations of County rules and
Public Works Department policies. Weisner appealed
his dismissal to the Santa Cruz County Civil Service
Commission (‘‘Commission’’). In December 2008, the
Commission found that there was just cause to terminate Weisner’s employment. Weisner filed a petition for
writ of mandate that asked the trial court to set aside his
termination. The trial court granted Weisner’s writ petition, concluding that only two of the Commission’s five
findings had sufficient evidentiary support, Weisner’s
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termination was excessive punishment, and the
Commission’s decision to uphold Weisner’s termination
was an abuse of discretion. The trial court ordered the
Commission to rehear evidence and determine appropriate discipline. The County appealed the trial court’s
order on the writ petition. A California appellate court
affirmed the trial court’s order. Following a hearing, the
Commission again upheld the termination of Weisner’s
employment. Weisner filed a petition for administrative
writ of mandamus that asked the trial court to set aside
the Commission’s decision. The trial court granted
Weisner’s writ petition. The trial court ordered the
Commission to conduct a de novo hearing limited to
two charges, unauthorized use of public equipment and
engaging in personal business on County time, with no
reference to any prior hearings in the instant matter.
After a hearing, the Commission found that Weisner
had engaged in unauthorized use of public equipment
and had conducted personal business on County time.
The Commission additionally found that termination
was not warranted since there was a lack of progressive
discipline and this was a first offense of this nature. In a
unanimous decision, the Commission reinstated Weisner’s employment. The Commission further ordered
that no back pay shall be awarded and the reinstatement
of Weisner shall not include credit toward seniority,
accruals, county service, or compensation for other
County benefits. Weisner filed a petition for administrative writ of mandamus that asked the trial court to
direct the Commission to order back-pay, accompanying seniority, and all attendant benefits. The trial
court denied the writ petition as moot, finding that
Weisner resigned voluntarily from the County in July
2014. In doing so, the Commission lost jurisdiction over
his appeal proceeding. Weisner appealed from the trial
court’s order before a California appellate court.
The California appellate court ruled that under
Personnel Regulations and References of Santa Cruz
County (‘‘PRRSC’’) § 130(I)(D) and Santa Cruz
County Code § 3.24.030, a dismissed employee may
appeal the dismissal to the Commission. In the instant
case, it was undisputed that the Commission had jurisdiction to hear Weisner’s administrative appeal when
Weisner appealed his dismissal to the Commission in
2008. The petition for administrative writ of mandamus
at issue in the instant case arose from the 2008 administrative appeal—the writ petition sought an order
requiring the Commission to award back pay and
other benefits associated with reinstatement when the
Commission ultimately found Weisner’s dismissal to be
unwarranted. Given that the Commission had jurisdiction to hear Weisner’s appeal of his dismissal, it would
also have jurisdiction to award back pay and other
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benefits when it determined that Weisner was wrongfully dismissed. The court failed to see how Weisner’s
resignation from County employment, which occurred
while the writ petition was pending, would divest the
Commission of its existing jurisdiction; the court had
searched the civil service rules in the Santa Cruz
County Code and the personnel rules in the PRRSC,
and found no rule that stated that resignation divested
the Commission of existing jurisdiction.
The California appellate court found nothing in the
Santa Cruz County Code or the PRRSC that deprives
the Commission of jurisdiction over the properly
initiated administrative appeal of an employee who
later resigns. In addition, the court also saw unfairness
in holding that resignation divested the Commission of
jurisdiction. Weisner fought for several years to obtain
reinstatement of his employment. When the Commission ultimately ruled that Weisner was wrongfully
terminated and ordered reinstatement, it refused to
award Weisner back-pay credit towards seniority,
accruals, county service, or compensation for other
County benefits. It seemed inequitable to conclude
that Weisner’s resignation from his reinstated position—a position that Weisner described as inferior to
the position he once held—mooted his writ petition that
sought back pay. Weisner’s opening brief described
further inequity in adopting a rule that resignation
divested the Commission of jurisdiction. Thus, the
court could not conclude that resignation divested the
Commission of jurisdiction to grant relief to Weisner.
In sum, the California appellate court concluded that
even if Weisner resigned in July 2014, such resignation
did not divest the Commission of jurisdiction over his
administrative appeal. The trial court therefore erred in
concluding that Weisner’s writ petition was moot.
Accordingly, the California appellate court reversed the
order denying the writ petition as moot.
References. See, e.g., Wilcox, California Employment
Law, § 60.03, Statutory Prohibitions and Limitations on
Employer’s Right to Terminate or Discipline Employees
(Matthew Bender).
UNEMPLOYMENT BENEFITS
United Educators of San Francisco etc. v. California
Unemployment Ins. Appeals Bd., Nos. A142858,
A143428, 2016 Cal. App. LEXIS 448 (June 6, 2016)
On June 6, 2016, a California appellate court ruled that
summer school was not an academic term within the
meaning of Unemp. Ins. Code § 1253.3 as construed
together with the reference to the academic year in
Ed. Code § 37620 to mean the period when school
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was regularly in session for all students under a traditional academic calendar; accordingly, claimants who
had been provided reasonable assurance of continued
employment with a school district in the fall were not
eligible for unemployment benefits for days not worked
during the summer, even if they had placed themselves
on an on-call list for summer work as available.
United Educators of San Francisco AFT/CFT, AFLCIO, NEA/CTA (‘‘UESF’’) is a union that is the exclusive representative of the certificated employees and
classified paraprofessional employees of the San Francisco Unified School District (‘‘school district’’). In the
academic year 2010-2011, the school district employed
an UESF member and 10 others as substitute teachers
who worked on an on-call or as-needed basis. The
school district also employed another UESF member
and 14 others as paraprofessional classified employees.
Paraprofessional classified employees are not paid
during summer months unless they are retained for a
summer session or perform special tasks, such as custodial services. Each of the 26 employees received a letter
during the spring of the 2010-2011 school year advising
that they had a reasonable assurance of employment for
the following 2011-2012 school year. The abovementioned UESF members filed claims for unemployment
benefits for the period of time between the last date
district schools operated during the regular session of
the 2010-2011 school year and the first day of instruction for the 2011-2012 school year. The Employment
Development Department (‘‘EDD’’) denied benefits to
each named claimant. The claimants appealed to a California Unemployment Insurance Appeals Board
(‘‘CUIAB’’) administrative law judge (‘‘ALJ’’) who
reversed the EDD and held that each claimant was
entitled to benefits covering all the weeks for which
they had applied.
The CUIAB reversed the ALJ’s decisions as to each of
the claimants, either in whole or in part. UESF filed a
first amended petition for writ of administrative
mandamus against the CUIAB and the school district
as real party in interest. UESF asserted the 2011
summer school session was an ‘‘academic term’’
under Unemp. Ins. Code § 1253.3, contending all 26
claimants were eligible for benefits for the mentioned
period, because the school district had not provided
reasonable assurance of employment for the 2011
summer session, instead providing such assurance for
the 2011-2012 academic year that started August 15,
2011. The school district filed a cross-complaint
seeking declaratory relief against both the CUIAB and
UESF. The school district asserted the CUIAB erroneously determined that employees who receive
notices of reasonable assurance of employment for the
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next academic year or term are nonetheless eligible for
summer unemployment benefits by virtue of either
having worked during the prior summer school
session, or having an availability or expectation of
procuring work during the current summer session.
The CUIAB adopted its decision in Alicia K. Brady v.
Ontario Montclair School District14 as a precedent
benefit decision. In Brady, the CUIAB held that substitute teachers who are qualified and eligible for work
during a school district’s summer school session are
not on recess for purposes of § 1253.3 and are eligible
for unemployment benefits. The school district filed a
first amended cross-complaint in response to the Brady
decision. The trial court reversed the CUIAB’s decisions and remanded them with instructions to find the
claimants not eligible for the unemployment benefits
requested. The court also invalidated Brady to the
extent it was inconsistent with the court’s decision.
UESF filed an appeal before a California appellate
court.
The California appellate court observed that in San
Francisco Unified School Dist. v. California Unemployment Ins. Appeals Bd.15, the court agreed with the
CUIAB that the teachers’ period of unemployment
did not occur ‘‘between two successive academic
years or terms’’ under Unemp. Ins. Code § 1253.3(b)
because in California, there is no gap between successive academic years.
The California appellate court held that the trial court
properly declined to give the 2005 ruling res judicata
effect. The court noted that the 2005 opinion made no
reference to relevant federal law. Federal law, however,
was essential to understanding § 1253.3 because this
statute was substantially amended in response to the
1976 Federal Unemployment Tax Act (26 U.S.C.
§§ 3301-3311).
The California appellate court agreed with the trial
court’s conclusion that the statutory language unambiguously provided that public school employees who
were employed in the spring term, and had received
reasonable assurance of reemployment for the
following fall term, were not eligible to receive unemployment insurance benefits during the intervening
summer, regardless of whether their school district
offered a summer session.

14

CUIAB Precedent Benefit Decision No. P-B-505 (2013)
(Brady).

15

Super. Ct. S.F. City and County, 2005, No. CPF 05504939 (2005 ruling).
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The California appellate court concluded that summer
school was not an ‘‘academic term’’ within the meaning
of § 1253.3’s reference to ‘‘academic years or terms.’’
Both UESF’s and the CUIAB’s interpretations of
§ 1253.3 were contrary to the plain meaning of the
statute. The CUIAB asserted that because ‘‘academic
year’’ was not defined in the statute, it must be given
its ‘‘ordinary and usual meaning.’’ It was true that while
the term ‘‘school year’’ was defined in the Education
Code as a 365-day period, there was no corresponding
definition of ‘‘academic year.’’ However, ‘‘ordinary
meaning’’ in this context was best derived from the
Education Code.
The California appellate court held that, as the trial
court noted, if the academic year truly ran the entire
calendar year, a period between two successive
academic years could never exist. Because such a
reading would render the phrase ‘‘period between two
successive academic years’’ meaningless, it was to be
disfavored. The court concluded that summer sessions
were not academic terms and instead fell between
academic years or terms under § 1253.3. The trial
court thus correctly ruled that none of the claimants in
the instant case were eligible for benefits.
The California appellate concurred with the trial court’s
decision to invalidate Brady. In Brady, the CUIAB held
that when a school district deemed a claimant qualified
and eligible for work during a summer school session,
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he or she was also eligible for unemployment benefits
because the claimant was not on recess during that
period. The court concluded that the trial court properly
invalided this aspect of Brady in ruling on the school
district’s separate action. The practical effect of the
Brady decision would assure that employees who
placed themselves on an on-call list for summer but
who, like permanent staff generally, did not actually
work during that summer, would recover unemployment benefits. Both sets of employees were not
working, yet under Brady one group was eligible for
unemployment benefits while the other was not. Section
1253.3 did not make any exceptions for employees who
choose to make themselves available for summer work,
and the court declined to read such an exception into the
statutory language.
The California appellate court finally held that both
Congress and the Legislature intended that all school
employees who understood their regular employment
would occur during the fall and spring terms were not
entitled to benefits during the summer break. That some
school districts might offer separate summer employment opportunities to certain of its workers did not alter
this result.
References. See, e.g., Wilcox, California Employment
Law, § 80.34[3], School Employees During Recesses
and Breaks (Matthew Bender).
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CALENDAR OF EVENTS
2016
Aug. 18-19

NELI: Public Sector EEO and Employment
Law Conference

Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

Aug. 20

CALBAR Workers’ Compensation Section,
Advanced Lien Issues with Lien Claim
Judges

Marina del Rey Marriott
4100 Admiralty Way
Marina del Rey, CA 90292
(415) 538-2256

Sept. 8

NELI: Americans With Disabilities Act
Workshop

Parc 55 San Francisco A Hilton Hotel
55 Cyril Magnin Street
San Francisco, CA 94102
(415) 392-8000

Sept. 9

NELI: California Disability Law Workshop

Parc 55 San Francisco A Hilton Hotel
55 Cyril Magnin Street
San Francisco, CA 94102
(415) 392-8000

Sept. 12

NELI: Americans With Disabilities Act
Workshop

Luxe Sunset Blvd Hotel
11461 Sunset Boulevard
Los Angeles, CA 90049
(310) 476-6571

Sept. 13

NELI: California Disability Law Workshop

Luxe Sunset Blvd Hotel
11461 Sunset Boulevard
Los Angeles, CA 90049
(310) 476-6571

Sept. 29 -Oct. 2

89th Annual Meeting of the State Bar of
California

San Diego Marriott
Marquis & Marina
333 W Harbor Drive
San Diego, CA 92101
(619) 234-1500
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Oct. 12

NELI: Affirmative Action Workshop

Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

Oct. 13-14

NELI: Affirmative Action Briefing

Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

Dec. 1-2

NELI: Employment Law Conference

Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

Mar. 26-29

NELI: Employment Law Briefing

Hotel Del Coronado
1500 Orange Avenue
Coronado, CA 92118
(619) 435-6611

April 6-7

NELI: ADA & FMLA Compliance Update

Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000

May 4-5

NELI: Employment Law Conference
Mid-Year

Westin St. Francis
335 Powell Street
San Francisco, CA 94102
(415) 397-7000
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