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Summary
In this legal update, we provide an overview of the landmark judgment of the UK
Supreme Court in the case of Vedanta v. Lungowe 1 and offer some prelimary
observations about its impacts on the field of legal corporate accountability for
transnational corporations headquartered here in the UK. It is not often we
comment specifically on an English law case development, but this ruling,
described as “the most important judicial decision in the field of business and
human rights since the jurisdictional ruling of the United States Supreme Court in
Kiobel” 2, merits attention. The case is a procedural appeal concerned with the
1 Vedanta Resources PLC and Konkola Copper Mines Plc (Appellants) v Lungowe and Ors (Respondents), [2019] UK
SC 20 (“2019 Vedanta Judgment”). Available online at: https://www.supremecourt.uk/cases/docs/uksc-2017-0185judgment.pdf
2 Professor Douglass Cassel, ‘Beyond Vedanta – Reconciling Tort Law with International Human Rights Norms’
OpinioJuris. Online at: http://opiniojuris.org/2019/04/19/vedanta-v-lungowe-symposium-beyond-vedanta-reconcilingtort-law-with-international-human-rights-norms%EF%BB%BF/
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preliminary question of whether the English courts have jurisdiction to hear a case
regarding the liability of mining giant, Vedanta Resources PLC, which is
headquartered in London, for significant environmental and health impacts alleged
to be caused by its subsidiary, Konkola Copper Mines PLC, afflicting the local
population in Zambia, where the subsidiary conducts its operations. KCM is not a
100% owned subsidiary of Vedanta (the Zambian government has a significant
minority stake in it), but Vedanta states its ultimate control over KCM as if it were.
More than four years after litigation proceedings commenced, the judgment now
clears the way for the case to proceed to hearing on merits in the English High
Court (at a date to be determined) with a view to realising justice for the almost
2,000 Zambian Claimants who the proceedings are being brought on behalf of. The
Court takes the opportunity in its ruling to warn litigants about the need to
conduct jurisdiction disputes, such as this, in an economical and
proportionate manner. 3
As outlined in this briefing, this case unquestionably has ramifications in the field
of corporate accountability which extend well beyond the facts presently at issue.
In particular, it is anticipated it will be pivotal in the determination of a series of
similar such cases which are currently pending on appeal in relation to claims of
foreign nationals brought before UK courts against UK-based parent companies
for the harmful activities of their local subsidiaries; noteably, AAA v. Unilever 4 and
Okpabi v. Royal Dutch Shell PLC 5.
The essence of the Claimaints’ case against Vedanta is that it exercised a high
level of supervision and control over the activities at the Mine and applicable health,
safety and environmental standards, with sufficient knowledge of the propensity of
them to cause toxic escapes into surrounding watercourses, as to incur a duty of
care. Building on earlier case law, the case supports the position that corporate
entities would no longer be well advised to seek to rely on artificial divides regarding
parent and subsidiary entities in an attempt to evade liability for environmental and
other such abuses in their global operations. Of particular note, the case is a
specific milestone in the quest to halt the irresponsible conduct of
corporations that publicly portray themselves under the guise of
environmentally-friendly corporate sustainability policies when in fact their
Op Cit, note 1, at para 14.
(2018) EWCA Civ 1532
5 (2018) Bus L.R. 1022
3
4
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operations are causing significant harms (often termed, “corporate
greenwashing”).
Factual developments since the Supreme Court’s ruling – notably, the insolvency
of KCM in Zambia – admittedly further complicate the actual realisation of justice
for the Zambian villagers for the violation of their rights in this specific case.
Whatever the eventual outcome, this judgment unquestionably also amplifies the
already compelling case for the UK Parliament to revisit the calls for further
legislation to more precisely regulate the responsibilities of UK corporations in their
global operations so as to assure respect for human and environmental rights, as
several NGOs active in these fields advocate. 6 It is also stimulating similar debate
regarding the further evolution of corporate accountability measures for such cases
in other jurisdictions where major transnational corporations headquarters are
similarly domiciled, such as the Netherlands.
Specifically, the judgment gives rise to calls for the UK Supreme Court to use the
forthcoming cases mentioned above (AAA v. Unilever 7 and Okpabi v. Royal
Dutch Shell PLC 8) to clarify and consolidate the current case law regarding the
circumstances under which such a duty of care could be owed by UK parent
corporations in favour of third parties – including, 1) when corporate policies are
defective, regardless of the parent’s implementation of them; 2) when parent
corporations provide policies as well as actively participating in the training,
supervision and enforcement of CSR policies in their overseas subsidiaries; and 3)
when CSR policies are not implemented overseas despite parent corporations
publicly holding themselves out as doing so. 9 In particular, a) what the significance
of a parent company’s group-wide policies is in determining its duty of care where
they are asserted but not actively enforced; and b) the weight to be attached to
such to determine the existence of an ‘arguable case’ at the jurisdiction phase
where there is a limited disclosure/discovery of evidence. This is necessary so as
to prevent the continuing “disproportionate way in which these jurisdiction issues
have been litigated” to date. 10 In effect, repeatedly seeing disputes in jurisdiction
transformed into ‘mini-trials’ which can last for several years.

See, for example, https://corporate-responsibility.org/towards-mandatory-human-rights-due-diligence-uk/
Op. cit, n4
8 Op. cit, n5
9 Op. cit, n1, per Lord Briggs (Para 52 – 53); Also, infra n43 “Rule 15 Submission No2”.
10 Op. cit, n1, at para 6
6
7
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This case is just one aspect of a much broader trend towards increasing demands
in both legal and policy terms for real-world corporate accountability – by
Governments, investors and consumers alike – for activities undertaken overseas
by transnationals.

Background
Proceedings in the Vedanta v. Lungowe case were filed in the English High Court in July 2015 by
a group of Zambian villagers residing in the immediate vicinity of the Nchanga copper mine
(hereinafter “the Mine”) located in the Chingola District, which is owned and operated by a
subsidiary of mining giant Vedanta PLC, Konkola Copper Mines PLC (hereafter, “KCM”). The
communities rely on the river Kafue for the supply of drinking water and the development of their
agricultural activities, which are fundamental to their health and livelihood. The affected villagers
have been fighting in the Zambian Courts against the alleged violations by Vedanta’s subsidiary,
KCM, for several years prior to filing the lawsuit in the English Courts in order to have the violations
against them recognised and compensated accordingly. Notwithstanding that the Supreme Court
of Zambia has asserted the “gross recklessness” of KCM’s operations, the amount of
compensation for damages has not been determined in favour of the victims, leaving them to date
without remedy there. 11
In 2016, the English Technology and Construction Court (part of the High Court) accepted
jurisdiction to hear the case brought before it (founded in the law of tort and breach of statutory
duty). The High Court’s ruling was subsequently further confirmed by the Court of Appeal in 2018.
However, both Respondents, Vedanta PLC and its subsidiary KCM, thereafter filed appeals and
the Claimants cross-appealed. Permission relative thereto was granted in March 2018, bringing
the case before the UK Supreme Court, with a two-day hearing in January this year before
Lady Hale, Lord Wilson, Lord Hodge, Lady Black, and Lord Briggs. Judgment was handed down
on 10 April – dismissing the appeals and upholding the jurisdiction of the English Courts. All the
judges agreed with Lord Brigg’s lead judgment. Consequently, the claims can now proceed to trial
in the High Court on the substantial issues in dispute between the parties.
The Supreme Court’s decision centres on the four key matters at issue, which can be summarised
as:
i)
an alleged abuse of EU Law for the claims being brought here in the UK in reliance
on Article 4 of the Recast Brussels Regulation for jurisdiction over Vedanta (as ‘anchor
defendant’) so as to make KCM (the ‘foreign defendant’) a “necessary or proper party”;

How KCM is killing the Zambian Copperbelt. Part 1: water pollution (19th February 2016) available online
http://www.foilvedanta.org/articles/how-kcm-is-killing-the-zambian-copperbelt-part-1-water-pollution/ (last accessed
May 2019); Zambia Supreme Court holds Vedanta guilty of water poisoning (1 April 2015) available online
http://www.foilvedanta.org/uncategorized/call-out-protest-at-zambia-high-commission-2nd-april/ (last accessed in
May 2019).
11

at:
14
at:
14
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ii)
iii)
iv)

the prospect of a real triable issue against Vedanta in terms of the Claimaints’ case
as plead;
whether England is the “proper place” for the claims to be brought; and
even if Zambia would otherwise be the proper place, whether there was a real risk the
Claimants would not obtain access to “substantial justice” in the Zambian
jurisdiction. 12

The Claimaints, the Zambian Villagers, had succeeded under all four heads in the High Court and
Court of Appeal. The Supreme Court similarly rejected the Appellants’ case on abuse of EU law
and real triable issue. It upholds the case on “proper place” but for the lack of substantial justice.
Even though the Supreme Court agreed that the English jurisdiction was not ‘ordinarily’
the proper place to hear the claims, the Court reasoning attributes greater weight to the
fact that obtaining substantial justice in the Zambian Courts would be extremely remote
(as explained further below). Thus, success for the Appellants under head iii) becomes academic
and jurisdiction is founded here in the English Courts.
As emphasised above, the judgment at this stage relates exclusively to the question of the
jurisdiction of the English Courts to hear the case. It is not yet concerned with the substantive
causes of the action (common law negligence and breach of statutory duty); rather, that the
threshold of an ‘arguable case’ is satisfied. The case can now accordingly proceed with the full
discovery/disclosure of evidence and trial. It will be noted that the evidential issues involved in
such cases, even during the jurisdiction phase, are complex; for example, due to the limited
access to non-public documents held by the Defendants that are not yet disclosed in proceedings.

i)

No Abuse of EU Law – & forum non conveniens principle affirmed as
not applicable

The legal basis of the Claimants being able to sue Vedanta in the English courts is Article 4.1 of
the Recast Brussels Regulation 2012 13 (hereafter “the Brussels Regulation Recast”), which
provides a right for a Claimant to bring cases against a person (including a corporate person)
domiciled in a Member State in the courts of that Member State (here, England) without regard to
its nationality and notwithstanding the existence of factors connecting the case to, in the instant
case, the Zambian jurisdiction, a non-EU Member State. The purpose of this is legal certainty.
The Appellants had sought to argue that it was an abuse of EU law to use Article 4 for the collateral
purpose of attracting an EU Member State’s international jurisdiction against foreign defendants,
who it contested are the ‘real targets’ of the claim. This abuse, it was argued, exposes to litigation
domiciled parent companies who would not, apart from their status as anchor defendants,
otherwise be sued at all here in the UK.
Op. cit., n1, at para 22.
Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction
and the Recognition and Enforcement of Judgments in Civil and Commercial matters (Recast). Article 4.1 states –
“Subject to this Regulation, persons domiciled in a member state shall, whatever their nationality, be sued in the courts
of that member state”; see 2019 Vedanta Judgment, Op. cit. note 1, at para 4.
12
13
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Following the previous case law and confines of issues which the court could re-consider at this
juncture, the Surpreme Court approached the legal analysis of the alleged abuse of EU law issue
on the basis that a) the claimaints have pleaded a real triable issue against Vedanta; b) the
claimaints genuinely desire to obtain judgement for damages against Vedanta; but, c) one of the
principal (but not sole) reasons for suing Vedanta in England was so as to be able to sue KCM in
England as well, by virtue of “the necessary or proper party” gateway.
The Supreme Court makes clear that there is no abuse of EU law –
Article 4.1 and subsequent EU case law 14 clearly affirms that a defendant domiciled in
England may be sued in the English Courts, even if jurisdiction could be determined in
another EU country or a non-EU country. Any exception to Article 4.1 must be “narrowly
constructed”. 15 It is recognised that case law on “abuse of law” is equally restrictive;
The Court makes clear that, today, the forum non convenience principle cannot
justify derogating from the application of the provisions of Article 4.1; 16
The Court also insisted that the risk of irreconcilable judgments leads the Court to find
jurisdiction in favour of England even though connecting factors exist in favour of
jurisdiction in other countries; 17
KCM was sued as second defendant, under the “necessary or proper party”
gateway 18, which enables a foreign defendant to be sued in the English Courts due to
the fact that the claims are so closely related to the overseas defendant as to have real
prospect of success; and either England is a proper place to sue, or it is unlikely for
the Claimants to obtain substantial justice in the foreign court.
Historically, prior to the Recast Brussels Regulation, cases which involved, inter alia,
environmental harm caused by overseas subsidiaries were frequently dismissed for the forum non
conveniens rule. That is, the common law doctrine which provides discretionary power to dismiss
an action, despite the fact that the UK courts have legal competence to hear it, if the circumstances
involved raise issues which would more suitably be tried, “in the interests of all parties and the
ends of justice”, in another court that also has competence.
Notwithstanding clear case-law on this point, Vedanta and KCM had sought to assert this principle
in order to prevent the case proceeding to trial. It is important to recognise that this stance is
frequently deployed in such cases and an anticipated delay strategy – where it is repeatedly
argued that permitting jurisdiction will result in the opening of the ‘flood gates’ to baseless cases
being brought in the UK relative to issues happening in other countries where UK corporations
operate.

14
Owusu
v
Jackson
and
Others
(Case
C-281/02).
Available
Online
at:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-281/02;
https://www.bailii.org/eu/cases/EUECJ/2005/C28102.html
15 Op. cit, n1, at para 29-30
16 Ibid, at para 39
17 Ibid, at para 70
18 Ibid, at para 20. See also para 3.1 of Practice Direction 6B (Service out of the Jurisdiction) in the Civil Procedure
Rules (“CPR”). Available online at: https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part06/pd_part06b
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Overall, the Court definitively rejects the arguments of an alleged abuse of EU Law.

ii)

Real Triable Issue Against Vedanta – duty of care for public statements
regarding subsidiary’s compliance with environmental standards

As mentioned above, the Vedanta case has captured the attention of a diversity of stakeholders
principally for the new perspectives it is opening in the accountability between parent corporations
headquartered in the UK and their overseas subsidiaries. UK corporations frequently still claim to
have an independent performance from their overseas subsidiaries, notwithstanding CSR policies,
and seek to assert this to avoid linkages that could hold them responsible for any defectual action
overseas. The case is opening new circumstances in which UK corporations are not anymore
disconnected from their foreign subsidiaries but need to be concerned about acting with due
diligence. Vedanta had earlier sought to argue that the case should be dismissed due to the lack
of “sufficient evidence” to prove its intervention in KCM’s operation, which would “give rise to a
common law duty of care in favour of the claimants”. 19
Again, at this prelimininary stage, the Supreme Court’s judgment is concerned with the question
of whether the Claimaints pleaded case against Vedanta was arguable (i.e. whether it could be
rejected without trial). The Court highlights it is “blindingly obvious” this would depend
heavily on the documents disclosed in trial. 20
The Claimants had based their claim around the ‘criteria’ suggested in the earlier Chandler v Cape
plc 21 case, in which the High Court analysed the level of intervention between the parent
corporation and its subsidiary to conclude the duty of care to third parties was owed. Vedanta
sought to oppose the application of that earlier precedent on the basis that the present case
involves ‘novel’ and ‘different’ grounds to conclude a common-law negligence – it was not, in their
submission, a ‘Chandler type’ case. They alleged this mandated a detailed investigation of the
Claimants’ case and that this had not been heard by either the judge or Court of Appeal at the
earlier stages of the case. 22 The Court reiterates that it is well settled that these issues are best
resolved during trial.
The UK Supreme Court analyses the application of Chandler v Cape plc; however in Vedanta v.
Lungowe, the UK Supreme Court reminds us that that the liability of parent companies in relation
to activities of their subsidiaries is not, of itself, a distinct category of liability in common law
negligence.
The Court recognises the difficulty of “shoehorning all cases of the parent’s liability into specific
categories” given that there is no limit to the models of management and control which may be
put in place within a multinational group of companies. The Court analyses that the ownership of
Ibid, at para 17.
Ibid, at para 44.
21
Chandler v Cape plc [2012] EWCA Civ 525. Available on line at: http://www.bailii.org/cgibin/format.cgi?doc=/ew/cases/EWCA/Civ/2012/525.html&query=(chandler)+AND+(v)+AND+(cape)
22 Op. cit. n1, at paras 46-49.
19
20
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all or a majority of shares in a company does not automatically impose such a duty of care;
however, it may well provide the grounds to take control of the management in the foreign
subsidiary, depending on the “extent to which, and the way in which, the parent availed itself
of the opportunity to take over, intervene in, control, supervise or advise the management
of the relevant operations” 23. This level of intervention, when proven, could eventually determine
common law liability in negligence. 24
“Group guidelines about minimising the environmental impact of inherently
dangerous activities, such as mining, may be shown to contain systemic errors
which, when implemented as of course by a particular subsidiary, then cause harm
to third parties.” 25
Moreover, even where group-wide policies do not themselves give rise to a duty of care, the Court
recognises they may do so due to the active steps of the corporation. Here, the Court is persuaded
by the responsibility held out in public statements made by the parent corporation regarding
compliance with environmental standards in its operations and in the overseas
subsidiary’s operation. It is important to note that Vedanta had proclaimed publicly its
responsibility, as a matter of fact, for the “maintenance of proper standards of environmental
control” over the subsidiary’s operations and in particular the operations at the Mine. 26 This
reasoning pinpoints the way the UK Court’s will recognise an elevated duty of care as being owed
to third parties, considering not only an eventual level of intervention in the subsidiary’s operations,
but principally for their public statements.
The Court clarifies that such a duty of care could, however, exist even if the parent company does
not have active actions of intervention. Thereby, considering the omission to act in accordance
with a public statement the triggering factor to the duty of care. 27 The Court gives the fact of
publicly proclaimimg a specific action sufficient weight so as to make the issuer of the declarations
face all consequences derived from public recognitions due to its effective abdication of
responsibility.
Thus, albeit that in this phase of proceedings the Claimants could not have a complete disclosure
of evidence regarding corporate intervention, the public statement by Vedanta PLC has prima
facie enough force to continue the case to merits and the prospect to eventually determine
common-law negligence. The single task of the judge under this head had been to decide
whether the claim against Vedanta could be disposed of and rejected without the need for
a trial. The Supreme Court finds that in the prior judgments, the conclusion of the judges that the
case was arguable was supported and there was no error of law in assessing the issue. This
reasoning affords the Court the foundation to validate an arguable case against Vedanta such that
proceedings may continue.

Ibid, at para 49.
Ibid.
25 Ibid, at para 52.
26 Ibid, at para 61.
27 Ibid, at para 53.
23
24
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iii)

England as the Proper Place

This was regarded as the most difficult issue for consideration in the appeal before the Supreme
Court, and raises an important question of law: “unless satisfied that England… is the proper
place in which to bring the claim”, the rules of procedure provide that the court will not give
jurisdiction. 28 This is summarised as – the “task of the court is to identify the forum in which the
case can be suitably tried for the interests of all parties and for the ends of justice”. 29 This includes
an assessment of matters of practical convenience. The court is looking for a single jurisdiction
in which the claims against all defendants may most suitably be tried. The courts have previously
treated the risk of multiple proceedings and irreconcilable judgments as decisive factors in favour
of England where in practice claimaints will continue here against the anchor defendant.
In the initial findings, the judge had concluded decisively England as the proper place
notwithstandng that, as between the Claimaints and KCM, all the connecting factors pointed
towards Zambia. This finding was based on factoring the closely related claim against Vedanta;
which he found as a matter of fact, the Claimaints were likely to pursue in England in any event,
and resulting risk of irreconcilable judgments arising from separate proceedings in different
jurisdictions against each defendant. The alternative “two trials on opposite sides of the world on
precisely the same facts and events” was “unthinkable”. 30 The Appellants attempted to argue “the
claim” meant only the claim against the foreign defendant (not the case as a whole).
The Supreme Court was, however, not persuaded by this proposition. Rather, the Supreme Court
finds that the judge erred in law under this head given that Vedanta had offered to submit to the
Zambian jurisdiction by the earlier hearing, such that the whole case could be tried there. The
judgment finds that there is a “good reason why the claimaints in the present case should have
to make that choice, always assuming that substantial justice is available in Zambia”31 (which is
assumed for the purposes of legal analysis at this stage under this heading).
“The claimants may bring separate proceedings against each related defendant in the
member state of that defendant’s domicile, thereby incurring a risk of irreconcilable
judgments. Or the Claimant may bring a single set of proceedings against all the
defendants in the member state of domicile of only one of them, so as to avoid that risk.”
As such, the issue of irreconcilable judgments no longer becomes in effect a “trump card”. If
substantial justice was available to the parties in Zambia as it is in England, the Supreme Court
recognised that it “would offend the common sense of all reasonable observers to think that the
proper place for this litigation to be conducted was England, if the risk of irreconcilable judgments
arose purely from the Claimants’ choice to proceed against one of the defendants in England
rather than, as is available to them, against both of them in Zambia.”
See, CPR 6.37(3). Available online at: http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part06
Altimo Holdings and Investment Ltd v Kyrgyz Mobil Tel Ltd [2012] 1 wlr 1804, para 88.
30 Lungowe & Ors v Vedanta Resources Plc & Anor, [2016] EWHC 975 (TCC) (27 May 2016) (“2016 Vedanta
Judgment”), at paras 160-168. Available online at:
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2016/975.html&query=(vedanta)
31 Op. cit. n1, at para 79.
28
29
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As such, but for iv) below, the Supreme Court would have concluded the Claimants had failed to
demonstrate that England was the “proper place”.

iv)

Risk Substantial Justice Unavailable in Zambia

Even if the Court concludes that a foreign jurisdiction is the “proper place”, it may nonetheless
permit service of proceedings given the “real risk”, as in this case, that the Zambian villagers
would not be able to obtain “substantial justice” if the case were to be filed in the Zambian
jurisdiction. The High Court had accepted the impossibility of substantial justice being realised in
Zambia because of the unequal economic possibilities of the Claimants to cover lawyers’ fees
and expenses for the trial, given that, legal aid would not be obtained and Conditional Fee
Agreements are unlawful under Zambian Law. (That is, an agreement between the claimaints
and the solicitors acting for them that provides for payment of their fees/expenses, or any part of
them, only in the event of success). 32 The English Courts have been careful to reason that there
is no question of lack of impartiality of the Zambian Courts, nor suggest the inexistence of
prepared lawyers to assume the case. Rather, the finding centres on the lack of resources
of experienced legal teams for such a complex case in light of the above. 33
By contrast, both defendants – Vedanta and KCM – had sought to argue vociferously against the
High Court’s decision and reasoning in this respect. They criticised the High Court as omitting
consideration of judicial precedents warning of the exceptionality of accepting the impossibility of
substantial justice because of “funding issues”34. In particular, referring to the earlier cases of
Connelly v RTZ Corpn plc (No 2) 35 and Lubbe v Cape PLC. 36 Before the Supreme Court, the
Attorney General of Zambia also intervened in support of this aspect of the case.
Again, the UK Supreme Court upholds the reasoning of the High Court – finding that the
judge properly analysed that the limited access to funding would inhibit a legal team being
instructed that was “prepared to act” with the "required resources and experience” for
such a complex case. 37 In doing so, the Court makes passing reference to two similar cases –
Nyasulu v Konkola Copper Mines PLC 38 and Shamilimo v Nitrogen Chemicals of Zambia Ltd 39 –
addressed in the Zambian jurisdiction in which the claimants there were not, in fact, able to prove
damages because they lacked resources to fund the evidential process. 40 It was not relevant

32

Ibid, at para 90.
Ibid, at para 89 – 91.
34 Ibid, at para 92
35 Connelly v. RTZ Corporation Plc and Others [1998] AC 854, at para 873. Available online, at:
https://www.bailii.org/uk/cases/UKHL/1997/30.html
36 Lubbe and Others and Cape Plc [2000] 1 WLR 1545, at para 1555 (per Lord Bingham). Available online, at:
https://www.bailii.org/uk/cases/UKHL/2000/41.html
37 Op. cit. n1, at para 93
38 Konkola Copper Mines PLC v Nyasulu and Other (Appeal No.1/2012) [2015] ZMSC 33 (1 April 2015). Available
online, at: https://zambialii.org/node/3065.
39 Shamilimo & ors v Nitrogen Chemicals of Zambia Ltd (2007/HP/0725)
40 Op. cit. n1, at para 99, 100
33
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whether an appellate court, on review of the same evidence, might reach a different conclusion;
even as here, now with the benefit of the welcomed submissions of Attorney General of Zambia.

Implications of the Judgment
Without doubt, the ruling has contributed to further advancing the scope of corporate
accountability regarding such harms caused by the activities of foreign subsidiaries of UK
headquartered transnational corporations. State boundaries and complex corporate
parent/subsdiary structures can no longer reliably evade accountability in the long-term
for environmental and human rights obligations overseas. The judgment relative to
jurisdiction will support future cases seeking redress for abuses caused in similar such
circumstances: it is clear this case should have proceeded to trial long ago. Moreover, the
judgment has already bolstered the calls to revisit in appeal the unfavourable outcome of cases
with similar grounds such as Okpabi v Royal Dutch Shell PLC 41 and AAA v Unilever plc. 42 (For
further and more detailed commentary, see for example, the Intervention submission to the
Supreme Court earlier this month by a group of eminent academics and practitioners active in this
field (the “Rule 15 Submission No2”)). 43
As noted above, a significant contribution of the case is the specific awareness it raises regarding
the responsibility for public statements related to environmental compliance, when in reality
corporations may have made such statements with a mis-guided sense of impunity that they would
never in fact be held to live up to those words. Albeit that the full judgment will be eagerly awaited,
post the Supreme Court’s ruling on jurisdiction, UK parent corporations would be well advised to
engage actively in the effective implementation of their environmental policies where their
overseas subsidiaries operate.
This favourable outcome, even although further policy and litigation interventions may still be
required, could significantly boost efforts to reduce the ‘corporate greenwashing’, which has
allowed many corporations to keep misleading Governments, the markets and consumers about
the true nature of their overseas endeavours, which are often obscured from full view. The
reasoning of the UK Supreme Court has without doubt elevated the debate regarding the need for
corporations to review how they publicise their CSR policies and the extent to which it is favourable
to participate in the implementation of those policies in their overseas subsidiaries.
In the emphatic and astute words of one of the leading lawyers acting for the claimaints in the
Vedanta case – the best solution now for UK parent corporations to avoid finding
Okpabi and others v Royal Dutch Shell Plc and another UKSC 2018/0068; On appeal from: Okpabi and others v
Royal Dutch Shell Plc and another [2018] EWCA Civ 191. Available on line at: https://www.bailii.org/cgibin/format.cgi?doc=/ew/cases/EWCA/Civ/2018/191.html&query=(Okpabi)+AND+(v)+AND+(Royal)+AND+(Dutch)+AN
D+(Shell)+AND+(plc)
42 Holland O., Supreme Court decision on Vedanta vs Zambian farmers will help those seeking justice against corporate
abuse, say lawyers. Available online at: https://www.business-humanrights.org/en/supreme-court-decision-on-vedantavs-zambian-farmers-will-help-those-seeking-justice-against-corporate-abuse-say-lawyers (last accesed 13 June 2019)
43 See also Rule 15 No2 Submission in UKSC 2018/0068. Available online, at:
https://www1.essex.ac.uk/ebhr/documents/Okpabi%20v%20Royal%20Dutch%20Shell%20%20Second%20Rule%2015%20Letter%20from%20academics%20and%20practitioners.pdf
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themselves in Court defending such claims is for transnational corporations to “do what
they should have been doing in the first place, acting with integrity”. Moreover, any tactical
attempt to simply withdraw such statements – as reactions to the judgment in some quarters might
advocate – would equally seem highly unlikely to be an advisable, workable or enduring response
in today’s world where even beyond the strictly legal requirements, societies are increasingly
demanding that such responsibilities are assured.
The Supreme Court’s ruling in this case, when considering the significant economic and practical
hurdles the Claimaints have had to overcome thus far in their pursuit of justice – specifically the
passage of several years to attain this preliminary ruling – contrasted with the highly resourced
legal teams of such multi-national/transnationals (which it appears have been resolute in defying
any admission of responsibility and liability at every stage regardless of associated cost
implications), illustrates that tactical attempts to rely on inequity in arms in the pursuit of
environmental justice would equally no longer be a well-advised or enduring strategy. The
scales of environmental justice in this field of law are undoubtedly being re-balanced.
The CORE coalition – the leading UK civil society network for corporate accountability – has
suggested that cases such as Vedanta v. Lungowe, Okpabi v Royal Dutch Shell plc 44 and AAA v
Unilever plc 45, which are now in conflict, will, however, demand the UK Parliament to enact
legislation regarding English/UK corporation’s accountability and the activities performed by their
foreign subsidiaries. 46 Certainly, these cases pave the way for new, potentially far-reaching
legislation to move forward corporation accountability in the field of protection of environmental
and human rights at the national level. A plurality of stakeholders and actors are emerging in
favour of such progression. Moreover, such cases also further bolster and illustrate the need for
an international treaty regarding environmental and human rights due diligence by multinationals
to hold them to account, as well as to level the playing field for those transnational corporations
that do fulfil their responsibilities. Furthermore, contributing to reinforce the implementation of the
UN Guiding Principles on Business and Human Rights – a number of countries have now already
enacted legislation regarding the need for parent corporations to prove reasonable steps to
prevent harm and adjust conducts to human rights due diligence, such as France and the
Netherlands. Advanced debates continue in other countries on this issue, such as in Switzerland.
For now, this ruling adds to a rapidly growing list of such cases and precedents in this field.

Op cit. n41.
AAA & Ors v Unilever Plc & Anor (Court of Appeal) [2018] EWCA Civ 1532. Online at: https://www.bailii.org/cgibin/format.cgi?doc=/ew/cases/EWCA/Civ/2018/1532.html&query=(Okpabi)+AND+(v)+AND+(Royal)+AND+(Dutch)+A
ND+(Shell)+AND+(plc)
46 Weddle, Meg., “Business and Human rights: African mining pollution case could tighten law on parent company
liability” (17 April 2019) https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=49fa7d59-a982-4f63-bcd218dac1ffd957 (last accessed in 15 May 2019)
44
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Access to Justice for the Zambian Villagers Remains Difficult
Road
Despite all the favourable implications of this judgment, it remains important to recognise the many
hurdles still to be overcome for the Zambian Villagers affected by the environmental harms in this
case to actualise justice.
Firstly, as mentioned at the outset of this paper, the changing legal status of KCM is now adding
further complications. In May 2019, just a month after the UK Supreme Court’s judgment, the
Zambian government filed a petition to declare KCM in liquidation and commence winding-up the
Zambian corporation. The insolvency / liquidation of corporate entities operating in high-impact
economic sectors (such as mining, oil, gas and coal) has again long again been deployed as a
strategy to evade eventual legal and social responsibilities and, ultimately, the ‘polluter pays’
principle. These strategies often seek to generate negotiations with the aim of getting
governments to assume part or all of the environmental damages and responsibilities for workers
at the operation – KCM is the largest private employer in Zambia, employing some 16,000 people
– while leaving affected communities expose to polluted environments without, or with much
reduced, prospects of redress. It is understood that the Zambian government has taken the
decision based on “environmental and financial regulation breaches”. 47 Separately, Vedanta has
also started negotiations with the Zambian government relative to a shareholders investment
agreement under threat of filing an international arbitration claim to solve the conflict regarding its
mining assets.
These recent developments are anticipated to have practical ramifications for the UK trial filed by
the Zambian villagers and could result in procedural complications/challenges; for example, the
Claimants might require to have the approval of the Zambian judiciary, in accordance with
Zambian (insolvency) law, in order to continue with the claim against KCM. 48 And it is likely KCM
would require to remain party to the proceedings; principally, for evidential reasons. Thus, the
environmental case might risk being overshadowed in practice by the investment conflict. These
circumstances further complicate, hamper and delay the prospects for the Zambian villagers –
who have already endured years of suffering and still struggle to overcome the pollution afflicted
on them (from 2005 to the present day). Meanwhile, also continuing to incur costs for their legal
team in providing response to these latest developments.

Brexit Impacts
Given that cases like Vedanta v. Lungowe are presently founded on jurisdiction deriving from the
EU Brussels Regulation (Recast), the implications of Brexit equally cannot be ignored in this
McKay D. “Zambia: Govt. seeks to liquidate Vedanta's subsidiary due to alleged environmental and financial
regulation breaches. Available online at:https://www.business-humanrights.org/en/zambia-govt-seeks-to-liquidatevedantas-subsidiary-due-to-alleged-environmental-and-financial-regulation-breaches (last accessed 30 June 2019)
48 https://justawaresouthernafrica.com/2019/05/21/kcm-in-liquidation-will-the-claimants-in-vedanta-v-lungowe-have-tostay-proceedings-against-kcm/
47
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context. In particular, the Civil Jurisdiction and Judgments (Amendment) (EU Exit) Regulations
2019 were made on 4 January (the “2019 Regulations”). In the event of a ‘no-deal’ Brexit, they
will have the effect of revoking the Recast Brussels Regulation and the 2001 Brussels Regulation,
and amend the domestic legislation implementing the Brussels Convention 1968, the Lugano
Convention 2007 and the EU/Denmark agreement of 2005. The 2019 Regulations will enter into
force on ‘Exit Day’, unless deferred, amended or revoked.
In that scenario and eventuality, and pending further Parliamentary intervention, lawyers acting
for claimaints in such cases may well find themselves requiring to dust-off and revert to earlier
case-law in this field. This may not be a world which anyone who understands and recognises the
imperative of endeavours to progressively uphold and advance environmental and human rights
protections against transnational corporations would wish to see a return to. Nor will those
corporations committed to living upto their responsibilities view this as a wise course of action from
the perspective of legal certainty. But, for the lawyers specialising in this field, it is clear they “will
if we have to”.
For sure, Brexit will not provide a green light to corporate laggards who wish to act with impunity
in today’s globalised world.
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