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The FE (forensic examiner) 
  
Deep inside my comp lab dreary 
My eyes, thru coffee, kept open, weary 
Is there secreted ESI, deary 
Quoth the FE, never more 
  
And if by some chance perhaps the log 
Should contain a record of the blog 
Found through a sector of hard drive fog 
Quoth the FE, there is more 
  
The operating system does not lie 
The bios sometimes plays double spy 
Of spoliation intent belie 
Quoth the FE, evidence galore 
  
Culpable I cry 
With intent for he hath did try 
For justice sake sanctions must here now lie! 
Quoth the FE, the Judge will score 
 
Akiva Shapiro 
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I. Introduction 

A. The Issues 
 
In 1947, the Supreme Court of the United States espoused the 

modern framework of discovery: "Mutual knowledge of all the relevant 
facts gathered by both parties is essential to proper litigation. To that end, 
either party may compel the other to disgorge whatever facts he has in his 
possession… But discovery, like all matters of procedure, has ultimate and 
necessary boundaries."1 

 
Today, "[t]he rapid pace of technological innovations and the 

ubiquitous nature of computers and electronic communications have had 
a significant impact on almost all people’s lives. In commercial litigation, 
their impact has been to make document discovery more complex and 
expensive."2 "As all experienced litigators know, document discovery has 
become the heart of commercial litigation. Technological innovations 
have forever changed the scope of document discovery and the concept 
of a 'document' has expanded to encompass many forms of recorded 
information, including electronically stored information. Today, the 
discovery of such information is often at the core of discovery disputes 
and presents both practitioners and courts with unique and pressing 
challenges."3  

 
The New York State Unified Court System, A Report to the Chief 

Judge and Chief Administrative Judge—Electronic Discovery in the New 
York State Courts (hereinafter the Chief Judge Report), in its report notes: 

Unlike paper, ESI often changes over time because 
many digital systems automatically update, move, 
overwrite and purge data on a continuing basis. ESI 
can be very complex and difficult to access, 
depending on how it was created and maintained. 
Some ESI means nothing without, and must be 
retrieved from, unique, proprietary software, or 
from obsolete software or hardware. Some ESI 
resides in systems that have security features like 
encryption, and much ESI, known as  "metadata," 
or data about data, is typically hidden or embedded 
information about the generation, history, or 

                                                      
1 Hickman v. Taylor, 329 U.S. 495, 507 (1947). 
2 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:1 (3d ed.). 
3 Id. 
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management of files and documents, and not readily 
apparent to the average user. 

All of these characteristics make it virtually 
impossible to be able to locate and produce all 
potentially relevant ESI in an easy and cost-effective 
manner. Given these realities, the traditional 
adversarial approach to discovery can be a recipe 
for disaster in the context of e-discovery, fostering 
delay, driving litigation costs to unacceptable levels, 
and forcing judges to issue multiple written 
decisions to advance the case to trial. Practitioners 
and judges confirm that e-discovery costs in New 
York often reach levels that are far out of 
proportion to the actual value of the matters in 
dispute. And although these costs are most 
commonly associated with commercial litigation, 
where e-discovery can quickly run into the millions 
of dollars, it is equally problematic in the full range 
of civil, family, and criminal cases involving 
electronic records.4 

 "Factors other than technology have increased costs as well. 
Motion practice resulting from counsel’s failure to communicate and 
cooperate, and a mistaken belief that a scorched earth discovery policy 
with respect to electronically stored information is the best policy, has 
increased the cost of litigation as well."5 "[I]t has even been suggested that 
the lasting legacy of the present era of electronic discovery will be in the 
area of spoliation and sanctions."6  
 
The Chief Judge Report continues: 

Courts need to be prepared to address certain 
problems that are unique to e-discovery, … 
[including] the prospect that a requesting party will 
use the staggering costs of e-discovery as a litigation 

                                                      
4 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
6, available at the New York State Supreme Court, Commercial Division's Web site, 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf 

(two footnotes omitted). 
5 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:1 (3d ed.). 
6 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:67 (3d ed.), referencing Joseph, 
Electronic Spoliation, SJ048 A.L.I.-A.B.A. 107, 109 (Dec. 2003). 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
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tactic to extract a favorable settlement from the 
party that possesses all, or the vast majority, of the 
relevant ESI.7 

Among lawyers and judges familiar with the current 
state of electronic discovery (e-discovery) in New 
York, there is a strong consensus that the court 
system should act now to ensure that e-discovery is 
handled expertly, expeditiously and [as] 
inexpensively as possible. Meeting these challenges 
and strengthening judicial management of e-
discovery is critical to the New York State court 
system’s standing as a leading national and 
international litigation forum.8 

B. The Solution – Cooperation? 
 
Though counter-intuitive in our adversarial system, there is a "… 

perceptible trend in the case law that insists that counsel genuinely 
attempt to resolve discovery disputes."9 " ."10  Although not controlling 
authority, research and papers issued from The Sedona Conference have 
been at the forefront of modern electronic discovery case law. The 
Sedona Conference’s importance in interpretation and guiding uncharted 
territory should not be underestimated. 

 
Frank Maas, United States Magistrate Judge, notes that: 

The Sedona Conference ('Conference'), a nonprofit 
legal policy research and education organization, has 
a working group comprised of judges, attorneys, 
and electronic discovery experts dedicated to 
resolving electronic document production issues. 
Since 2003, the Conference has published a number 

                                                      
7 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
6, available at the New York State Supreme Court, Commercial Division's Web site, 

http://www.nycourts.gov/courts/comdiv/PDFs/E-
DiscoveryReport.pdf. 
8 Id. at 1. 
9 Newman v. Borders, Inc., 257 F.R.D. 1, 3 (D.D.C. 2009), FN 3. 
10 William A. Gross Const. Associates, Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 136 
(S.D.N.Y. 2009), referencing Sedona Conference Cooperation Proclamation (available at 
www.TheSedonaConference.org). 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
http://www.thesedonaconference.org)/
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of documents concerning ESI, including the Sedona 
Principles. Courts have found the Sedona Principles 
instructive with respect to electronic discovery 
issues.11 

In S.E.C. v. Collins & Aikman Corp., the court notes:  

The Sedona Conference … recently issued a 
Cooperation Proclamation to announce the launching of 
"a national drive to promote open and forthright 
information sharing, dialogue (internal and 
external), training, and the development of practical 
tools to facilitate cooperative, collaborative, 
transparent discovery." To accomplish this laudable 
goal, the Sedona Conference proposes to develop "a 
detailed understanding and full articulation of the 
issues and changes needed to obtain cooperative 
fact-finding," as well as "[d]eveloping and 
distributing practical 'toolkits' to train and support 
lawyers, judges, other professionals, and students in 
techniques of discovery cooperation, collaboration, 
and transparency." If these goals are achieved, the 
benefits will be profound." Mancia v. Mayflower 
Textile Servs. Co., 253 F.R.D. 354, 363 (D. Md. 2008) 
(three footnotes omitted). "I also draw the parties’ 
attention to the recently issued Sedona Conference 
Cooperation Proclamation, which urges parties to 
work in a cooperative rather than an adversarial 
manner to resolve discovery issues in order to stem 
the "rising monetary costs" of discovery disputes. 
The Proclamation notes that courts see the 
discovery rules "as a mandate for counsel to act 
cooperatively."12  

  

                                                      
11 Aguilar v. Immig. and Cust. Enforcement Div. of U.S. Dept. of Homeland Sec., 255 F.R.D. 350, 
355-56 (S.D.N.Y. 2008), referencing Autotech Techs. Ltd. P'Ship, 248 F.R.D. at 560; Williams, 
230 F.R.D. at 652. 
12 S.E.C. v. Collins & Aikman Corp., 256 F.R.D. 403, 415 (S.D.N.Y. 2009). 
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C. A Note from the Author 
 
The first in a planned two-part series, this book paints the legal 

landscape from the vantage point of the e-discovery respondent involved 
in litigation in New York. It conveys an understanding of modern law and 
trends to help the reader understand the issues with sufficiently clarity in 
order to be able to take immediate steps to reduce to a minimum the cost 
of responding to e-discovery demands. Proper knowledge of this material 
can serve at the very least to level the playing field against a well-educated 
opponent, and can serve as a tactical advantage when against those less 
well informed and educated. 

 
 Acting in a reasonable manner, as it is understood by the courts, 

including being proactive prior to litigation, and fostering the proper spirit 
of cooperation after litigation commences, can alter the cost of e-
discovery response by tens of thousands of dollar on the low end to 
millions of dollars in savings on the high end.  This article will help the 
reader to understand what the courts are looking for in reasonable 
litigation conduct with respect to e-discovery. 

 
In assembling this article, the technique I use is to draw extensively 

from the words of others - state and federal cases, practices series, ethical 
opinions, and reports. The value of my contribution is that I have culled 
exhaustively through the vast majority of what is relevant in this context 
and have picked out the pertinent gems. I have then organized it by legal 
subject matter and have attempted to quilt it together into a storyline 
which reads smoothly and conveys the qualitative and quantitative 
information necessary for the practitioner to gain a rapid grasp on the 
subject matter. 

 
There is an equal body of law which can be used by the e-

discovery propounder to understand how to extract every ounce of 
discoverable ESI from their opponents, giving them a tactical advantage 
over their under informed and less well educated opponents, and at the 
very least removing any disadvantage they would suffer when against 
those more thoroughly educated. Although I do not approach this article 
with that theme in mind, much of the same sources would be used, but I 
would cull other quotes therein which would be more in support. 

 
I intend to take a different approach in the second article in this 

planned two-part series. The second article will focus on the state-of-the-
art in legal e-discovery technology. There, I will draw upon my 25+ years 
of experience as a senior technology executive and practitioner and paint 
the landscape of e-discovery technology with sufficient clarity that the 
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reader will be able understand its breadth and scope and move more 
rapidly towards making the right technology decision for his or her firm 
or particular case. The right choice of technology can, likewise, reduce the 
cost of e-discovery response by tens of thousands of dollar on the low 
end to millions of dollars in savings on the high end. 

  

D. Acknowledgements 
 
As a law student, we are exposed to many new ideas by many new 

people. Some of them play a particular role in helping us to see the role of 
the lawer through their eyes and encourage us to achieve something 
special. Prof. Rachel Paris13 has played such a role for me. I wish to thank 
Prof. Paris for her wonderful encouragement, guidance, feedback, 
thoughts, insights, positive attitude, and patience.   

 

                                                      
13 Rachel Paras graduated from St. John's in 2004, after which she clerked for the 
Honorable Frank Maas, USMJ, in SDNY.  When her clerkship ended, Ms. Paras went to a 
large firm in the Manhattan until January 2007 when she started her own private practice 
specializing in adoptions, estate planning and real estate. Ms. Paras is an adjunct professor 
at St. John's School of law where she teaches drafting and adoption law, and supervises the 
externship seminar.   
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II. The Foundation of the Scope of this Article 

In Federal courts FRCP 26(b)(1) provides that "[p]arties may 
obtain discovery regarding any nonprivileged matter that is relevant to any 
party’s claim or defense..."14. FRCP 34, styled "Producing Documents, 
Electronically Stored Information…", specifically contemplates 
electronically stored information.15 

 
In New York, standard legal exceptions aside, NYCPLR 3101(a) 

provides that "[t]here shall be full disclosure of all matter material and 
necessary in the prosecution or defense of an action, regardless of the 
burden of proof…"16 In NY, it is well settled that "[a]s a general rule, 
'material and necessary' is accorded a liberal construction."17 "Though the 
workhorse, CPLR 3120 - notice to produce documents, [the New York 
counterpart to FRCP 34,] is silent on the matter of electronic discovery18, 
there is no contention that the definition of ‘documents’ includes 
electronic documents"19. 22 NYCRR § 202.70(g), Rule 8(b) provides that 
"counsel shall confer with regard to anticipated electronic discovery 
issues"20 and 22 NYCRR § 202.12(c)(3)(i) to (ix) sets forth an 
"establishment of the method and scope of any electronic discovery."21 
The definition also includes metadata.22 

  

                                                      
14 FRCP 26(b)(1). 
15 FRCP 34. 
16 NYCPLR 3101(a). 
17 Nanbar Realty Corp. v. Pater Realty Co., 661 N.Y.S.2d 216, 218 (N.Y. App. Div. 1st Dept. 
1997) (citing Allen v. Crowell–Collier Pub. Co., 21 N.Y.2d 403, 406, 288 N.Y.S.2d 449, 235 
N.E.2d 430). See also Lalin v. Hill Lalin of Nassau Ltd., 46 A.D.2d 788, 361 N.Y.S.2d 31 (2d 
Dep't 1974); Zellman v. Metropolitan Transp. Authority, 40 A.D.2d 248, 339 N.Y.S.2d 255 (2d 
Dep't 1973); Marten v. Eden Park Health Services Inc., 250 A.D.2d 44, 680 N.Y.S.2d 750, 138 
Lab. Cas. (CCH) P 58617 (3d Dep't 1998); Goldberg v. Blue Cross of Northeastern New York, 
Inc., 81 A.D.2d 995, 440 N.Y.S.2d 349 (3d Dep't 1981); Kenford Co., Inc. v. Erie County, 62 
A.D.2d 1176, 404 N.Y.S.2d 197 (4th Dep't 1978). In re Lumerman, 856 N.Y.S.2d 469 
(N.Y.Sur.,2008) (liberal interpretation to require disclosure). 
18 CPLR 3120. 
19 N.Y.Prac., Com. Litig. in New York State Courts § 25:35 (3d ed.). 
20 22 NYCRR § 202.70(g), Rule 8(b). 
21 22 NYCRR § 202.12(c)(3)(i) to (ix) 
22 N.Y.Prac., Com. Litig. in New York State Courts § 25:35 (3d ed.), referencing Irwin v. 
Onondaga County Resource Recovery Agency, 72 A.D.3d 314, 895 N.Y.S.2d 262 (4th Dep't 2010) 
(Metadata is "secondary information" not apparent on the face of the document "that 
describes an electronic document's characteristics, origins, and usage." (citing Spiro and 
Mogul, Expert Analysis, Southern District Civil Practice Roundup, "The New Black": 
Meditations on Metadata, NYLJ, Feb. 5, 2009, at 3, col 1)). 
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The New York Practice Series further notes: 

Moreover, though certain legal rules and limitations 
may be applicable …, every conceivable platform 
for the storage of electronic information appears 
subject to discovery, including, but not limited to: 
 

- backup tapes, such as digital linear tape and 
digital data storage tapes; 

- network servers; 
- desktop computers; 
- laptops; 
- personal data organizers, such as Blackberry 

devices, cellular telephones, and pagers; 
- electronic voicemail systems; 
- home computers; 
- computer diskettes, compact discs, DVDs; 
- optical storage disks; 
- magnetic tapes; 
- computer-supported facsimile machines; 
- Internet service providers (ISPs); 
- Internet cache files and electronic bulletin 

boards; 
- technical support centers (call centers), 

including call center voice recordings; and 
- digital cameras and video recorders.23 

 
This article addresses twelve distinct legal topic areas within e-

discovery, as well as provides the author’s suggestions on how best to 
synthesize the information in practice. A brief discussion of each top area 
follows. 

  
Spoliation. This section discusses the law and strategic 

considerations around unintentional, negligent, grossly negligent and 
intentional spoliation of information. 

 
Preservation Standards. This section discusses the law and 

strategic considerations around when the duty to preserve arises and what 
comprises that duty for the lawyer and his client. 

 

                                                      
23 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:35 (3d ed.). 
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Sanctions. This section discusses the possible penalties and 
strategic considerations that the lawyer and her client may face in the 
event of spoliation. The topic is addressed early because the costs of 
failure to properly preserve data can be crippling. This economic driver is 
a major incentive to  diligent compliance within all practice areas of e-
discovery. 

 
Early Disclosures, the Preliminary Conference & 

Preparation. This section discusses the law around requirements to 
disclose information without having received a demand, what is required 
to be discussed at the early attorney conferences, including the preliminary 
conference, prior to the preliminary conference, and proper preparation 
for the preliminary conference. 

 
Form of Production. This section discusses the law and strategic 

considerations around the form in which electronic discovery must be 
produced to the party propounding. 

 
Objections and Limitations on Burdensome Production. This 

section discusses the law and strategic considerations around how and 
when to effectively object to discovery requests, including when 
limitations are in order and how to take advantage of them. 

 
Inadvertent or Unintentional Production of ESI. This section 

discusses the law and strategic considerations how to handle inadvertent 
disclosure of privileged and confidential information. 

 
Cost Shifting. This section discusses the law and strategic 

considerations around shifting the cost of production to the demanding 
party. 

 
Predictive Coding and the Search for Responsive ESI. This 

section discusses the law and strategic considerations around a new type 
of document review technique called "Predictive Coding" which holds the 
promise to cut tremendously the costs of e-discovery response. 

 
Ethical Considerations. This section discusses the ethical issues 

that may arise in the context of e-discovery and what is expected of the 
legal professional in this context. 

 
Efficiency. This section culls together a variety of best practices 

around management of an e-discovery response litigation case. 
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III. Spoliation 

Spoliation is defined as "The intentional destruction, mutilation, 
alteration, or concealment of evidence, usu. a document."24 New York 
takes the definition a little further in that "[s]poliation is the destruction or 
significant alteration of evidence, or the failure to preserve property for 
another’s use as evidence in pending or reasonably foreseeable 
litigation."25   The Federal courts use the identical definition as New 
York.26 Thus it can be said that scienter is not an element of spoliation. 
Nonetheless, in New York and Federal courts, sanctions can be imposed 
for spoliation based on negligent conduct as well.27 

 
The New York Practice Series notes: 

The disputes surrounding the spoliation of 
electronic records are attributable in part to the 
dynamic and mutable nature of electronic records 
and data. Computers not only create electronic data 
but also automatically store, move and delete such 
data. A company may have various types of backup 
tapes, some permitting retrieval of active data, 
others intended as “disaster recovery” tapes, which 
may be rotated at regular intervals and the 
information on them overwritten with new data. E-
mail systems typically have a 'janitor’ function, 
deleting e-mail at regular intervals. However, 
“deleted” electronic records, including e-mail, may 
take on a life of their own in that they may continue 
to exist on a variety of electronic platforms such as 
computer hard drives or servers. Moreover, such 
data may be overwritten at a later date without any 
specific instructions from or knowledge by the 
computer user. Even where a document retention 
policy is in place, it may not be clear what 
information is retained, how and where it is stored, 
or what technical problems may arise in retrieving 
data. Many companies have a document retention 

                                                      
24 SPOLIATION, Black's Law Dictionary (9th ed. 2009), spoliation. 
25 Jankovic v. Concorde Condominium Corp., 2012 WL 2003711, citing Squitieri v. City of New 
York, 248 A.D.2d 201, 669 N.Y.S.2d 589 (1st Dept 1998). 
26 See Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 216 (S.D.N.Y. 2003), citing West v. 
Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir.1999). 
27 See 2012 WL 2003711; 220 F.R.D. 212. 
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policy but may fail to adhere to it adequately or 
engage in the questionable practice of “reactivating” 
their document retention (destruction) policy 
shortly before or even after the onset of litigation. 
Spoliation cases frequently lay bare a lack of 
communication between counsel or senior 
managers and the individuals responsible for 
document retention. It is imperative that counsel 
address these issues with clients as early as 
possible.28 

 Some courts use the term "spoilation" instead of ‘spoliation."29 As 
far as the author can ascertain, the former is a misspelling of the latter and 
in any case is used interchangeably. The unique spelling seems to be 
limited to a handful of cases arising under Civil and Supreme courts, the 
Court of Claims, and the Appellate Division, Second Department.  

                                                      
28 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:67 (3d ed.) (three footnotes 

omitted). 
29 See Kulhan v. Minxray, Inc., 679 N.Y.S.2d 690 (N.Y. App. Div. 2d Dept. 1998) ("The 
appellant failed to demonstrate that the plaintiff's testing and relocation of the unit 
constituted either negligent or intentional spoilation.");  Hartford Ins. Co. v. Rosa, 
031812/1999, 2002 WL 31686861 (N.Y. Sup. Ct. 2002) ("The gravamen of the Rosa & 
Capano complaint in this action against Cardinal Claim Service is spoilation of evidence."). 
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IV. Preservation Standards 

A. Introduction 
 
The New York State Bar Association notes: 

It is settled, under New York law, that a client must 
preserve evidence when that client has notice of 
pending litigation, or when a client has notice that 
the evidence probably will be needed for future 
litigation, or when a client must retain evidence 
pursuant to regulatory requirements. But it is far 
from clear what a client’s obligations are before 
clear notice of a pending claim appears. Some New 
York courts have looked to the standards applied by 
the New York federal courts for guidance as to 
when the duty to preserve attaches.  

Despite the seeming lack of clarity in the case law as 
to what events trigger the duty to preserve, general 
conclusions may be drawn. The legal duty to 
preserve relevant information arises when a legal 
proceeding is reasonably anticipated. Circumstances 
other than suing or being sued may also give rise to 
preservation duties, such as a regulatory 
investigation, a non-party subpoena, or a regulation 
requiring retention of information. Participation in a 
legal process where production of ESI may be 
required could also trigger the preservation 
obligation. Accordingly, the actual filing of a lawsuit 
or receipt of a subpoena may be the latest possible 
point triggering the preservation obligation. When a 
client receives notice of litigation or a claim 
regarding which the client holds relevant 
information, the preservation duty may be triggered, 
regardless of what documents have or have not 
been filed with a court, or formally served. 30  

                                                      
30 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 3, is available at: www.nysba.org/e-discovery 
(hereinafter “Best Practices Report”). 

http://www.nysba.org/e-discovery
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B. Statutes & Regulations 
  

1. Federal  
 
FRCP 26(f) provides as follows: 

(2) Conference Content; Parties' Responsibilities. In 
conferring, the parties must … discuss any issues 
about preserving discoverable information…31 

2. NY State 
 
"The CPLR … [is] silent on the obligations of parties and their 

counsel to effectuate a 'litigation hold'".32 
  

3. Nassau County and other Local 
 
Rule 8(b) of the Commercial Division of the Supreme Court of the 

State of New York requires, inter alia, the parties to confer regarding "(i) 
implementation of a data preservation plan."33 

 
New York State Supreme Court, Commercial Division, Nassau 

County, draft Preliminary Conference Stipulation and Order (Sections 
202.8[f] and 202.12 of the Uniform Rules), Section 12(c) specifies as 
follows:  

For the relevant periods relating to the issues in this 
litigation, each party shall take all reasonable steps 
(including suspending aspects of ordinary computer 
processing and/or backup of data that may 
compromise or destroy ESI) necessary to maintain 
and preserve such ESI as may be (i) relevant to the 
parties' claims and/or defenses, or (ii) reasonably 
calculated to lead to the discovery of admissible 
evidence, including but not limited to all such ESI 
data generated by and/or stored on the party’s 
computer system(s) and/or any computer system 
and storage media (i.e., internal and external hard 
drives, hard disks, floppy disks, memory sticks, flash 
drives and backup tapes), under the party’s 

                                                      
31 FRCP 26(f). 
32 Einstein v. 357 LLC, 2009 WL 4543044 (N.Y. Sup 2009). 
33 22 NYCRR 202.70(g), Rule 8(b). 
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possession, custody and/or control. The failure to 
comply herewith may result in appropriate sanctions 
or such other relief as the court may be authorized 
to impose or award, including but not limited to 
precluding use of evidence, taking adverse 
inferences, and/or rendering judgment in whole or 
part against the offending party(ies).34 

The New York Practice Series further notes: 

The Guidelines for Discovery of Electronically 
Stored Information (ESI), which became effective 
June 1, 2009, in the Commercial Division, Nassau 
County, advise counsel that "[c]ourts have held that 
ESI should be preserved when litigation is 
reasonably foreseeable." The Guidelines also state 
"counsel should anticipate that parties and/or the 
Court will likely expect litigation hold(s) to be in 
place upon commencement of the action, and no 
later than the date of the Preliminary Conference." 
Needless to say, it is not always easy to identify 
when 'litigation is reasonably foreseeable." 
However, given the holding in Einstein, it would not 
be prudent to wait until the preliminary conference 
to issue a litigation hold. Waiting until the 
preliminary conference to issue a litigation hold 
could allow opposing counsel to argue (if a 
sanctions motion were made down the road) that 
there was an "utter failure to establish any form of 
litigation hold at the outset of litigation."35 

C. Nonparties 
 
"While aimed at parties, the Nassau Guidelines are appropriate in 

cases … where a nonparty’s data is at issue."36 
 

  

                                                      
34 NY R COM NASS Form 2, Sec 12(c); See also NY R NY CTY FORMS Form 8 Sec 
F1.(2); NY R COM KINGS Form 4 Sec 6(c); NY R COM SUFF Form 1 Sec 12(a). 
35 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:21 (3d ed.) (one footnote 
omitted). 
36 Tener v. Cremer, 931 N.Y.S.2d 552, 554 (N.Y. App. Div. 1st Dept. 2011). 
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D. Duty To Preserve 
  
In New York, "[a]bsent statutory or regulatory requirements to the 

contrary, and absent the common law duty to preserve evidence when a 
lawsuit is reasonably likely to be brought or when litigation is commenced, 
an organization or person is not required to retain every 
communication—electronic or otherwise—ever generated or received 
and, thus, may retain or destroy documents."37 New York has drawn 
extensively from the federal courts Zubulake case series, a hallmark series 
of federal cases on e-discovery. In Voom HD Holdings, the first department 
stated that "[t]he Zubulake standard is harmonious with New York 
precedent in the traditional discovery context, and provides litigants with 
sufficient certainty as to the nature of their obligations in the electronic 
discovery context and when those obligations are triggered."38 "Once a 
party reasonably anticipates litigation, it must suspend its routine 
document retention/destruction policy and put in place a 'litigation hold’ 
to ensure the preservation of relevant documents"39. At a minimum, this 
requires a litigant to "institute an appropriate litigation hold to prevent the 
routine destruction of electronic data."40 

  
Zubulake IV states further that: 

[A]nyone who anticipates being a party or is a party 
to a lawsuit must not destroy unique, relevant 
evidence that might be useful to an adversary. “[A 
litigant] is under a duty to preserve what it knows, 
or reasonably should know, is relevant in the action, 
is reasonably calculated to lead to the discovery of 
admissible evidence, is reasonably likely to be 
requested during discovery and/or is the subject of 
a pending discovery request."41 The broad contours 
of the duty to preserve are relatively clear. That duty 
should certainly extend to any documents or 
tangible things (as defined by Rule 34(a))[including 
data and emails] made by individuals “likely to have 

                                                      
37 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:74 (3d ed.). 
38 VOOM HD Holdings LLC v EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 324 (N.Y. App. 
Div. 1st Dept. 2012). 
39 Id. at 328, citing Zubulake, 220 F.R.D. at 218. 
40 Id. referencing Pension Comm. of the Univ. of Montreal Pension Plan, 685 F.Supp.2d 
at 473. 
41 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217 (S.D.N.Y. 2003), citing Turner, 142 
F.R.D. at 72 (quoting William T. Thompson Co. v. General Nutrition Corp., 593 F.Supp. 1443, 
1455 (C.D.Cal.1984)). 
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discoverable information that the disclosing party 
may use to support its claims or defenses.”42 The 
duty also includes documents prepared for those 
individuals, to the extent those documents can be 
readily identified (e.g., from the 'to' field in e-mails). 
The duty also extends to information that is 
relevant to the claims or defenses of any party, or 
which is “relevant to the subject matter involved in 
the action.”43 Yet, "[m]erely because one or two 
employees contemplate the possibility that a fellow 
employee might sue does not generally impose a 
firm-wide duty to preserve."44 "[A] corporation, 
upon recognizing the threat of litigation, [is not 
under an obligation to] preserve every shred of 
paper, every e-mail or electronic document, and 
every backup tape[.] … Such a rule would cripple 
large corporations… that are almost always 
involved in litigation."45 Thus, the duty to preserve 
extends to those employees likely to have relevant 
information-the 'key players' in the case."46 

Voom goes on to say "'in the world of electronic data, the 
preservation obligation is not limited simply to avoiding affirmative acts 
of destruction. Since computer systems generally have automatic deletion 
features that periodically purge electronic documents such as e-mail, it is 
necessary for a party facing litigation to take active steps to halt that 
process'"47 It should also be noted also that an obligation to preserve 
electronic records may arise from other sources, such as statutory 
requirements.48 

                                                      
42 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217 (S.D.N.Y. 2003), citing FRCP 
26(a)(1)(A). 
43 Id., citing FRCP 26(b)(1). 
44 Id.. 
45 Id., referencing Concord Boat Corp. v. Brunswick Corp., No. LR-C-95-781, 1997 WL 
33352759, at *4 (E.D.Ark. Aug. 29, 1997) (“to hold that a corporation is under a duty to 
preserve all e-mail potentially relevant to any future litigation would be tantamount to 
holding that the corporation must preserve all e-mail.... Such a proposition is not 
justified.”). 
46 Id. 
47 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 328 (N.Y. App. 
Div. 1st Dept. 2012), citing Convolve, Inc. v. Compaq Computer Corp., 223 F.R.D. 162, 175–76 
[S.D.N.Y.2004]. 
48 E.g., the Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204 (July 30, 2002), 18 U.S.C.A. 
§§ 1512, 1519, 1520(a)(2) (containing specific document preservation requirements and 
also imposing criminal sanctions for intentional destruction of such documents). 
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Best Practices In E-Discovery In New York State and Federal 

Courts (hereinafter, the Best Practices Report) notes: 

In determining what ESI should be preserved, 
clients should consider: the facts upon which the 
triggering event is based and the subject matter of 
the triggering event; whether the ESI is relevant to 
that event; the expense and burden incurred in 
preserving the ESI; and whether the loss of the ESI 
would be prejudicial to an opposing party… 
Decisions as to scope may address time frames, 
custodians, subject matter, and responsive 
information by source or system, category, or type. 
Keyword searching and other tools may be available 
to identify ESI deemed to be within the scope of 
the preservation duty. Factual investigation 
including interviews of key witnesses may be 
indicated. As with the determination of the trigger 
point, it is often best to be conservative and 
preserve broadly. You can always argue about the 
appropriate boundaries of discovery later, but if you 
fail to preserve ESI and the court decides you 
should produce it, you will have a serious 
problem. Identifying key witnesses and custodians 
early in the process is essential to effective 
preservation and discovery. Where it is difficult to 
identify particular individual custodians, it may be 
necessary to conduct preservation based on an 
analysis of what departments, regional offices, or 
other organizational subdivisions might include 
custodians believed to possess relevant information. 
In addition to specific individuals, entire 
departments or divisions may be deemed 
responsible for subject matters, such as contracts or 
specific projects that are the subject of a dispute or 
investigation. In identifying custodians, it is 
important to consider former employees, 
independent contractors, and any other individuals 
who may have had access to relevant information, 
and take reasonable steps to preserve relevant ESI 
on the desktops, laptops and files of former 
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employees and independent contractors, to the 
extent the ESI is available as of the trigger point.49 
Parties should carefully evaluate how to collect ESI 
because certain methods of collection may 
inadvertently alter, damage, or destroy ESI. In 
considering various methods of collecting ESI, 
parties should balance the costs of collection with 
the risk of altering, damaging, or destroying ESI and 
the effect that may have on the lawsuit."50 

E. When Litigation is Anticipated 
  
The law is still developing on when litigation is reasonably 

anticipated. In an article in the Federal Judges Association Newsletter, 
Judge Scheindlin wrote  

Some of the questions a court might ask would 
include: Did an organization create a process for 
evaluating the threat of litigation? Was a response 
team created to assess the threat and report to a 
responsible decision-maker? Did the decision-maker 
evaluate the threat in light of prior experience with 
similar facts and circumstances? In evaluating the 
credibility of the threat, other questions might be 
asked: Was the threat made by a known or 
unknown person or entity? Did the threat arise 
from a regulatory action or criminal proceedings? 
Did the threat arise from a respected attorney 
sending a notice to preserve? Did the threat arise 
from an event such as a plane crash or plant 
explosion? Did responsible media coverage alert the 
company of similar actions involving similar 
products or issues?51  

In a report on electronic discovery, of the Association of the Bar 
of the City of New York notes: 

                                                      
49 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 5, is available at: www.nysba.org/e-discovery. 
50 Id. at 18. 
51 Hon. Shira A. Scheindlin, FAQ's of E-Discovery, Federal Judges Association 
Newsletter, Nov. 29, 2006, available at 
http://www.fjc.gov/public/pdf.nsf/lookup/FAQEDisc.pdf/$file/FAQEDisc.pdf. 

http://www.nysba.org/e-discovery
http://www.fjc.gov/public/pdf.nsf/lookup/FAQEDisc.pdf/$file/FAQEDisc.pdf
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The Joint Committee [on Electronic Discovery] 
proposes that the CPLR be amended to incorporate 
standards suggested by Sedona, but with a clearer 
and higher threshold for the moment when the duty 
to preserve attaches so as to reduce the burden on 
potential litigants. The Joint Committee believes the 
word "likely," with its suggestion that a more than 
50% chance is required, provides better guidance 
and a somewhat higher threshold for triggering a 
duty to preserve than the more vague 'reasonably 
anticipated' standard.52   

The Best Practices Report goes on to say, "[g]iven that reasonable 
minds may differ on when litigation is reasonably anticipated, especially 
with the benefit of 20/20 hindsight, the better practice often is to take a 
conservative approach. If there is real doubt as to whether the duty to 
preserve has been triggered, the safer approach usually is to assume that 
the duty might exist. While this may be the safest approach from a risk 
avoidance perspective, it is not always the most practical in light of a 
balancing of risk and cost."53 "Once a decision has been made that a duty 
to preserve has been triggered, the scope of that duty must be evaluated. 
… [T]he determination of scope of preservation is a legal judgment that 
must be based on all of the available facts and circumstances."54  

 

F. Legal Hold Notice55 
 
The Best Practices Report notes:  

Legal hold notices often precede the issuance of a 
written demand for the production of the needed 

                                                      
52 The Ass'n of the Bar of the City of N.Y., Joint Comm. on Electronic Discovery, 
Explosion of Electronic Discovery in All Areas of Litigation Necessitates Changes in 
CPLR (Aug. 2009) at 11, available at 
http://www.nycbar.org/pdf/report/uploads/20071732-
ExplosionofElectronicDiscovery.pdf. (The following amendment is suggested: “3119(a). A 
party must preserve evidence for purposes of litigation upon becoming aware that such 
evidence is likely to be material and necessary to future litigation. …” 
53 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 3, is available at: www.nysba.org/e-discovery. 
54 Id. at 5. 
55 With respect to litigation holds generally, see The Sedona Commentary on Legal 
Holds—The Trigger and the Process (Fall 2010), available at 
http://www.thesedonaconference.org/dltForm?did=Legal_holds.pdf. 

http://www.nycbar.org/pdf/report/uploads/20071732-ExplosionofElectronicDiscovery.pdf
http://www.nycbar.org/pdf/report/uploads/20071732-ExplosionofElectronicDiscovery.pdf
http://www.nysba.org/e-discovery
http://www.thesedonaconference.org/dltForm?did=Legal_holds.pdf
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information. While the content of legal hold notices 
will vary from case to case because they are, by 
nature, fact specific, they should be consistent 
where there is no reason for revision. The key to 
effective legal hold notices is simplicity and clarity 
because notices that are difficult to understand or 
take too long for employees to read hinder 
compliance. Elements of successful legal hold 
notices include, by way of example: a brief 
description of the subject matter and date range of 
the target information; a clear statement that any 
location or medium of storage is included (unless 
other written instructions are provided); instructions 
for the custodian to follow to ensure compliance; 
and a resource to contact with questions… Counsel 
should monitor compliance with the legal hold at 
regular intervals.56  

The New York Practice Series further notes: 

A litigation hold letter to a client should note that 
the client should "take every reasonable step to 
preserve [electronic] information until final 
resolution of [the] matter. This includes, but is not 
limited to, an obligation to: 

       • Discontinue all data destruction. 
       • Preserve all potentially relevant internal and 

external e-mails that were sent or received. E-
mail must be preserved in an electronic 
format, regardless of whether hard copies of 
the information exist. 

       • Preserve and not dispose of relevant hardware 
unless an exact replica of the file (a mirror 
image) is made. 

       • Preserve and not destroy passwords, ID 
names, manuals, tutorials, or written 
instructions. 

                                                      
56 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 6 is available at: www.nysba.org/e-discovery. 

http://www.nysba.org/e-discovery


21 

 

       • Maintain all other pertinent information and 
tools needed to access, review and/or 
reconstruct all requested or potentially 
relevant electronic data.57 

   
The court in Voom states that "[r]egardless of its nature, a hold 

must direct appropriate employees to preserve all relevant records, 
electronic or otherwise, and create a mechanism for collecting the 
preserved records so they might be searched by someone other than the 
employee. The hold should, with as much specificity as possible, describe 
the ESI at issue, direct that routine destruction policies such as auto-delete 
functions and rewriting over e-mails cease, and describe the consequences 
for failure to so preserve electronically stored evidence."58  

 

G. Counsel Supervision 
 
"Lawyers need to be proactive to ensure that ESI is properly 

maintained."59 Zubulake V notes: 

Steps which counsel should take to preserve 
discoverable information in the business context 
include: (1) counsel must issue a “litigation hold” at 
the outset of litigation or whenever litigation is 
reasonably anticipated which should be periodically 
re-issued so that new employees are aware of it, and 
so that it is fresh in the minds of all employees; (2) 
counsel should communicate directly with the “key 
players” in the litigation who are the employees 
most likely to have relevant information, and 
periodically remind them of preservation duty; and 
(3) counsel should instruct all employees to produce 
electronic copies of their relevant active files.60 
[Discouraging "verbal" litigation holds, Judge 
Scheindlin has held that] [t]he failure to issue a 
written litigation hold constitutes gross negligence 

                                                      
57 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:85 (3d ed.). 
58 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 328 (N.Y. App. 
Div. 1st Dept. 2012). 
59 Counsel Must Take Active Role in Preserving, Retrieving ESI, Berman, 6/2/09 N.Y.L.J. 
5, col. 1. 
60 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 434 (S.D.N.Y. 2004). 
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because that failure is likely to result in the 
destruction of relevant information.61 A party’s 
discovery obligations do not end with the 
implementation of a “litigation hold”—to the 
contrary, that’s only the beginning. Counsel must 
oversee compliance with the litigation hold, 
monitoring the party’s efforts to retain and produce 
the relevant documents. Proper communication 
between a party and her lawyer will ensure (1) that 
all relevant information (or at least all sources of 
relevant information) is discovered, (2) that relevant 
information is retained on a continuing basis; and 
(3) that relevant non-privileged material is produced 
to the opposing party.62 “While, of course, it is true 
that counsel need not supervise every step of the 
document production process and may rely on their 
clients in some respects,”, counsel is responsible for 
coordinating her client’s discovery efforts.63 To 
[implement a litigation hold] counsel must become 
fully familiar with her client’s document retention 
policies, as well as the client’s data retention 
architecture.64 This will invariably involve speaking 
with information technology personnel, who can 
explain system-wide backup procedures and the 
actual (as opposed to theoretical) implementation of 
the firm’s recycling policy. It will also involve 
communicating with the 'key players' in the 

                                                      
61 Pension Comm. of U. of Montreal Pension Plan v. Banc of Am. Securities, 685 F. Supp. 2d 456, 
465 (S.D.N.Y. 2010) abrogated on a related but separate issue by Chin v. Port Auth. of New 
York & New Jersey, 685 F.3d 135 (2d Cir. 2012) (reject[ing] the notion that a failure to 
institute a “litigation hold” constitutes gross negligence per se. ... Rather...that “the better 
approach is to consider [the failure to adopt good preservation practices] as one factor” in 
the determination of whether discovery sanctions should issue. Orbit Comm'ns, Inc. v. 
Numerex Corp., 271 F.R.D. 429, 441 (S.D.N.Y.2010) …[and]… a “case-by-case approach to 
the failure to produce relevant evidence,” at the discretion of the district court, is 
appropriate. Residential Funding Corp., 306 F.3d at 108 (quoting Reilly v. Natwest Mkts. Grp., 
181 F.3d 253, 267 (2d Cir.1999))). 
62 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004). 
63 Id. at 435, citing Metropolitan Opera, 212 F.R.D. at 222. 
64 Id. at 432, Cf. Zubulake I, 217 F.R.D. at 324 ('[i]t is necessary to thoroughly understand 
the responding party's computer system, both with respect to active and stored data').  
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litigation, in order to understand how they stored 
information.65 

Counsel should usually become intimately involved, as it may be 
"insufficient, in implementing such a litigation hold, to vest total 
discretion in the employee to search and select what the employee deems 
relevant without the guidance and supervision of counsel."66 Moreover,  

[C]ounsel should instruct all employees to produce 
electronic copies of their relevant active files. 
Counsel must also make sure that all backup media 
which the party is required to retain is identified and 
stored in a safe place. In cases involving a small 
number of relevant backup tapes, counsel might be 
advised to take physical possession of backup tapes. 
In other cases, it might make sense for relevant 
backup tapes to be segregated and placed in storage. 
Regardless of what particular arrangement counsel 
chooses to employ, the point is to separate relevant 
backup tapes from others. One of the primary 
reasons that electronic data is lost is ineffective 
communication with information technology 
personnel. By taking possession of, or otherwise 
safeguarding, all potentially relevant backup tapes, 
counsel eliminates the possibility that such tapes will 
be inadvertently recycled.67 [I]t is not sufficient to 
notify all employees of a litigation hold and expect 
that the party will then retain and produce all 
relevant information. Counsel must take affirmative 
steps to monitor compliance so that all sources of 
discoverable information are identified and 
searched. This is not to say that counsel will 
necessarily succeed in locating all such sources, or 
that the later discovery of new sources is evidence 
of a lack of effort. But counsel and client must take 

                                                      
65 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004), citing Zubulake 
IV, 220 F.R.D. at 218. 
66 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 332 (N.Y. App. 
Div. 1st Dept. 2012), referencing Shira A. Scheindlin & Daniel J. Capra, The Sedona 
Conference, Electronic Discovery and Digital Evidence: Cases and Materials 147–49 
(West 2009). 
67 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432-34 (S.D.N.Y. 2004). 
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some reasonable steps to see that sources of relevant 
information are located.68 To the extent that it may 
not be feasible for counsel to speak with every key 
player, given the size of a company or the scope of 
the lawsuit, counsel must be more creative. It may 
be possible to run a system-wide keyword search; 
counsel could then preserve a copy of each “hit.” 
Although this sounds burdensome, it need not be. 
Counsel does not have to review these documents, 
only see that they are retained. For example, counsel 
could create a broad list of search terms, run a 
search for a limited time frame, and then segregate 
responsive documents. [It might be advisable to 
solicit a list of search terms from the opposing party 
for this purpose, so that it could not later complain 
about which terms were used.]. When the opposing 
party propounds its document requests, the parties 
could negotiate a list of search terms to be used in 
identifying responsive documents, and counsel 
would only be obliged to review documents that 
came up as “hits” on the second, more restrictive 
search. The initial broad cut merely guarantees that 
relevant documents are not lost.69  

The Best Practices Report further notes that: 

[C]onsideration should be given as to whether it is 
advisable to permit preservation to be controlled by 
specific custodians if the custodians are personally 
implicated by the events and/or the company faces 
significant exposure to liability. High ranking 
corporate executives may assume that IT will take 
care of preservation and ignore legal hold notices, 
and counsel should consider whether the ESI 
should be physically collected instead. This 
balancing of cost and risk may suggest that: (i) in 
criminal cases collection is the right form of 
preservation; (ii) that where a small and readily 
identifiable group of custodians holds the key to a 
multi-million dollar lawsuit, collection should also 

                                                      
68 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004). 
69 Id. 
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be used to preserve ESI; or (iii) where the critical 
data resides on a particular computer, it should be 
forensically imaged as a means of preservation. 
Reasonableness, considering all of the facts and 
circumstances, should guide such decisions.70   

The practice of custodian self-collection should be considered 
carefully, even with guidance from counsel.   

Certainly counsel should consider removing ESI 
preservation responsibilities from the hands of 
employees where the allegations implicate the 
personal behavior of the custodians of relevant ESI, 
or the CEO or other top executives are subject to 
the litigation hold. Counsel may also wish to 
consider collecting from custodians where: the case 
involves potential criminal liability for the 
organization or any of its employees; the mechanics 
of implementing the hold properly are not easy and 
obvious to custodians (for example, where technical 
expertise is required); automated and routine 
processes will result in the loss of information 
unless affirmative steps are taken to keep it; the case 
is significant and there are a relatively small number 
of custodians with relevant ESI. Undoubtedly 
courts will issue additional opinions addressing the 
duties of corporations implementing litigation holds 
over ESI in the control of their employees. For 
those who do not want to become examples of 
over-reliance on employee self-preservation, careful 
consideration of the circumstances under which 
collecting and securing the employee ESI is 
recommended.71  

  

                                                      
70 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 8, is available at: www.nysba.org/e-discovery. 
71 Cohen and O'Neill, When Custodians Could Be Culprits, 10/27/08 N.Y.L.J. S4, col. 1. 

http://www.nysba.org/e-discovery
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H. Backup Tapes 
  
Zubulake IV notes further 

As a general rule, then, a party need not preserve all 
backup tapes even when it reasonably anticipates 
litigation.72 On the other hand, if backup tapes are 
accessible (i.e., actively used for information 
retrieval), then such tapes would likely be subject to 
the litigation hold. [I]t does make sense to create 
one exception to this general rule. If a company can 
identify where particular employee documents are 
stored on backup tapes, then the tapes storing the 
documents of “key players” to the existing or 
threatened litigation should be preserved if the 
information contained on those tapes is not 
otherwise available. This exception applies to all 
backup tapes.73  

Judge Scheindlin later clarified, "I am not requiring that all 
backup tapes must be preserved. Rather, if such tapes are the sole source 
of relevant information (e.g., the active files of key players are no longer 
available), then such backup tapes should be segregated and preserved. 
When accessible data satisfies the requirement to search for and produce 
relevant information, there is no need to save or search backup tapes."74 

  
Moreover, the New York Practice Series goes on to say,  

Counsel should be cognizant that the law regarding 
the discovery of inaccessible electronic records 
stored on backup tapes or other similar media is still 
developing. If you are certain that the relevant 
records are only stored on an identifiable, easily 
accessible platform, such as the hard drive of a 
personal computer, or on an identifiable server, that 
information must be preserved, for example, by 

                                                      
72 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217 (S.D.N.Y. 2003), referencing The 
Sedona Principles: Best Practices, Recommendations & Principles for Addressing 
Electronic Document Discovery cmt 6.h (Sedona Conference Working Group Series 
2003) (“Absent specific circumstances, preservation obligations should not extend to 
disaster recovery backup tapes....”). 
73 Id. at 218. 
74 Pension Committee of University of Montreal Pension Plan v. Banc of America Securities, 685 F. 
Supp. 2d 456 (S.D. N.Y. 2010) (emphasis in original). 
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making a mirror image of the information stored on 
the hard drive or contained on the server. In such a 
case, an argument may be made, for example, based 
on Judge Scheindlin’s decision in Pension Committee 
and the Sedona Principles that backup tapes 
containing the same information do not need to be 
preserved. In such a case, you should document the 
facts demonstrating that all of the relevant 
electronic records are contained in an accessible 
format such as computer hard drives. 

However, in light of the fact that the New York 
State courts have not expressly adopted Judge 
Scheindlin’s views in Pension Committee regarding 
inaccessible data, or adopted the Sedona Principles, 
and in light of the court’s holding in Delta Financial 
requiring a party to restore electronic records on 
backup tapes into an accessible format, the more 
prudent course would be to preserve such backup 
tapes once the duty to preserve electronic records is 
triggered. In order to bolster an argument that your 
client should not be required to restore, search and 
produce electronic records stored on such backup 
tapes, you should have an analysis prepared by an 
expert setting forth a detailed description of the 
costs and burdens that would be imposed on the 
company or organization if the electronic records 
on such tapes were to be searched and produced. 

Finally, it should be noted that, as a general rule, a 
company obligated to preserve electronic records, 
whether accessible or inaccessible, is free to choose 
how it will accomplish that task. For example, it may 
decide to retain all existing, original backup tapes 
containing information relevant to a potential claim. 
It may decide to transfer the information contained 
on backup tapes to a more accessible format, such 
as computer hard drives. If the relevant records are 
in an accessible format the company may take a 
“snap shot” or mirror image copy of the computer 
system at the time the preservation obligation 
attaches, thereby preserving the information stored 
on the system at that time. Subsequently created 
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relevant electronic documents may then be stored in 
a separate electronic file.75 

I. Metadata 
 
Nearly "every electronic document contains metadata."76 NY R 

COM NASS Guideline I states as follows:  

As used herein, the term "Metadata" means: (i) 
information embedded in a Native File that is not 
ordinarily viewable or printable from the application 
that generated, edited, or modified such Native File; 
and (ii) information generated automatically by the 
operation of a computer or other information 
technology system when a Native File is created, 
modified, transmitted, deleted, sent, received or 
otherwise manipulated by a user of such system. 
Metadata is a subset of ESI.77 

The NYS Bar Association notes in its Metadata Guide that:  

The obligations to preserve metadata are not well 
defined under current statutory and case law. 
Lawyers must exercise their judgment in evaluating 
the extent of their obligations to preserve metadata 
under different circumstances. Is the metadata 
relevant to the claims or defenses in the action? If 
there is a reasonable anticipation of litigation, can 
the lawyer reasonable foresee that the metadata in 
question is likely to be relevant to the anticipated 
action? If the answer to these questions is yes, then 
the lawyer needs to consider what steps should be 

                                                      
75 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:28 (3d ed.), referencing The 
Sedona Conference: The Sedona Principles: Best Practices Recommendations & Principles 
for Addressing Electronic Document Production (Jonathan M. Redgrave, et al., eds., 2d 
ed., June 2007), available at the Sedona Conference's Web site, 
http://www.thesedonaconference.org (click on “Publications”); Zubulake v. UBS 
Warburg LLC, 220 F.R.D. 212, 92 Fair Empl. Prac. Cas. (BNA) 1539 (S.D. N.Y. 2003). 
76 Simon, E-Discovery, Coming to Terms with Metadata, NYLJ, Oct. 27, 2008, at S2, col 2. 
77 NY R COM NASS Guideline I. 

http://www.thesedonaconference.org/
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taken to preserve metadata and whether the burden 
of doing so is warranted under the circumstances.78  

The NY and federal courts have provided a comprehensive 
definition of Metadata: 

Metadata is ‘secondary information" not apparent 
on the face of the document "that describes an 
electronic document’s characteristics, origins, and 
usage" (Spiro and Mogul, Expert Analysis, Southern 
District Civil Practice Roundup, "The New Black": 
Meditations on Metadata, NYLJ, Feb. 5, 2009, at 3, col 
1).79 

[S]ome examples of metadata for electronic 
documents include: a file’s name, a file’s location 
(e.g., directory structure or pathname), file format or 
file type, file size, file dates (e.g., creation date, date 
of last data modification, date of last data access, 
and date of last metadata modification), and file 
permissions (e.g., who can read the data, who can 
write to it, who can run it). Some metadata, such as 
file dates and sizes, can easily be seen by users; 
other metadata can be hidden or embedded and 
unavailable to computer users who are not 
technically adept. Most metadata is generally not 
visible when a document is printed or when the 
document is converted to an image file. Metadata 
can be altered intentionally or inadvertently and can 
be extracted when native files are converted to 
image files. Sometimes the metadata can be 
inaccurate, as when a form document reflects the 
author as the person who created the template but 
who did not draft the document. In addition, 
metadata can come from a variety of sources; it can 
be created automatically by a computer, supplied by 

                                                      
78 Metadata: Basic Guidance for New York Attorneys, New York State Bar Association 
Commercial and Federal Litigation Section Electronic Discovery Committee at 2, available 
at  https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf 
(hereinafter the Metadata Guide). 
79 Irwin v. Onondaga County Resource Recovery Agency, 895 N.Y.S.2d 262, 266 (N.Y. App. Div. 
4th Dept. 2010). 

https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf
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a user, or inferred through a relationship to another 
document.80 

 A. Metadata and Discovery. As a general rule of 
thumb, the more interactive the application, the 
more important the metadata is to understanding 
the application’s output. Thus, while metadata may 
add little to one’s comprehension of a word 
processing document, it is often critical to 
understanding a database application. A spreadsheet 
application lies somewhere in the middle and the 
need for its metadata depends upon the complexity 
and purpose of the spreadsheet. To understand why 
the importance of metadata varies, it is first 
necessary to explain what it is and distinguish 
among its principal forms.81 

1. Types of Metadata. Metadata, frequently 
referred to as "data about data," is electronically-
stored evidence that describes the "history, tracking, 
or management of an electronic document." It 
includes the "hidden text, formatting codes, 
formulae, and other information associated" with an 
electronic document.  Although metadata often is 
lumped into one generic category, there are at least 
several distinct types, including substantive (or 
application) metadata, system metadata, and 
embedded metadata.82 

a. Substantive Metadata. Substantive metadata, 
also known as application metadata, is "created as a 
function of the application software used to create 
the document or file" and reflects substantive 
changes made by the user. This category of 
metadata reflects modifications to a document, such 
as prior edits or editorial comments, and includes 
data that instructs the computer how to display the 
fonts and spacing in a document. Substantive 

                                                      
80 Id. at 267, citing Berman and Beerman, New York State E-Discovery Law, On 
"Metadata," Instant Messaging, and Bates Stamping, NYLJ, Aug. 31, 2007, at 3, col 1. 
81 Aguilar v. Immig. and Cust. Enforcement Div. of U.S. Dept. of Homeland Sec., 255 F.R.D. 350, 
353-55 (S.D.N.Y. 2008) (footnotes omitted). 
82 Id. 
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metadata is embedded in the document it describes 
and remains with the document when it is moved or 
copied.83 

b. System Metadata. System metadata "reflects 
information created by the user or by the 
organization’s information management system." 
This data may not be embedded within the file it 
describes, but can usually be easily retrieved from 
whatever operating system is in use. Examples of 
system metadata include data concerning "the 
author, date and time of creation, and the date a 
document was modified." [While c]ourts have 
commented that most system (and substantive) 
metadata lacks evidentiary value because it is not 
relevant, [s]ystem metadata is relevant, however, if 
the authenticity of a document is questioned or if 
establishing "who received what information and 
when" is important to the claims or defenses of a 
party.84 

c. Embedded Metadata. Embedded metadata 
consists of "text, numbers, content, data, or other 
information that is directly or indirectly inputted 
into a [n]ative [f]ile by a user and which is not 
typically visible to the user viewing the output 
display" of the native file. Examples include 
spreadsheet formulas, hidden columns, externally or 
internally linked files (such as sound files), 
hyperlinks, references and fields, and database 
information. This type of metadata is often crucial 
to understanding an electronic document. For 
instance, a complicated spreadsheet may be difficult 
to comprehend without the ability to view the 
formulas underlying the output in each cell.85 For 
this reason, the District of Maryland working group 
concluded that embedded metadata is "generally 

                                                      
83 Id. 
84 Id. 
85 Id. 
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discoverable" and ‘should be produced as a matter 
of course."86 

"The two most common ways of producing 
metadata for ESI [electronically stored information] 
are to produce documents (i) in a TIFF or pdf 
format with an accompanying 'load file’ or (ii) in 
'native format.’"87 The production of a hard copy of 
a document (i.e., one in paper form) or the 
production of a document electronically but in what 
is basically a "picture" or ‘static" form, such as a 
portable document file (pdf) or tagged image file 
format (tiff), limits the information provided "to the 
actual text or superficial content of the document" 
(Spiro and Mogul, NYLJ, Feb. 5, 2009, at 3, col 1; 
see also Aguilar, 255 FRD at 353 n 3). Only when an 
electronic document is produced in its "native" 
form can metadata be disclosed.88  

  The Metadata guide notes further:  

The mechanics of preserving metadata vary 
depending on the types of files involved and the 
media on which the files are stored. What lawyers 
need to know is that often even opening, moving or 
copying electronic documents can [] destroy 
metadata and therefore potentially constitute 
spoliation. Sophisticated techniques and tools have 
been developed to preserve metadata safely and 
reliably, but these processes generally require the 
use of experts and the expense of retaining experts 
may not be warranted in all cases. When lawyers 
have questions about how to preserve metadata, 
they should seek out resources that can provide the 
necessary expertise. In this area of law, courts are 

                                                      
86 Id.. 
87 Irwin v. Onondaga County Resource Recovery Agency, 895 N.Y.S.2d 262 (N.Y. App. Div. 4th 
Dept. 2010), citing Spiro and Mogul, NYLJ, Feb. 5, 2009, at 3, col 1; see Aguilar v 
Immigration & Customs Enforcement Div. of U.S. Dept. of Homeland Sec., 255 FRD 350, 354-355 
[SD NY 2008]. 
88 Irwin v. Onondaga County Resource Recovery Agency, 895 N.Y.S.2d 262 (N.Y. App. Div. 4th 
Dept. 2010). 
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increasingly unlikely to accept ignorance as an 
excuse."89  

Additionally, "it may be advisable to engage the services of a 
computer forensics expert to conduct a test or 'dry run' in retrieving e-
mail or other electronic records according to search criteria to determine 
where potential problems lie."90 

 

J. Other Considerations 
 
"[N]egotiating in good faith... does not vitiate the duty to preserve 

evidence... [as it] 'would allow parties to freely shred documents and purge 
e-mails, simply by faking a willingness to engage in settlement 
negotiations'."91 Counsel should not lose site of the fact that the focus on 
e-discovery does not vitiate the duty to preserve paper documents. In his 
dissent in Flomenbaum, Judge Acosta made the point that Plaintiff’s case 
was prejudiced by the destruction of the paper documents which 
contained handwritten comments and could have been used to compare 
to the digital versions, and in such case, sanctions may be appropriate.92 
The Best Practices Guide goes on to counsel that as a respondent to an e-
discovery demand, "[p]reservation orders [agreed upon and court 
approved] can be a blessing in disguise to a party with a duty to preserve, 
if the order defines the boundaries of the duty with sufficient specificity. 
Such an order can reduce the uncertainty that may lead lawyers to advise 
expensive and operationally disruptive preservation steps."93 

  

                                                      
89 Metadata: Basic Guidance for New York Attorneys, New York State Bar Association 
Commercial and Federal Litigation Section Electronic Discovery Committee at 2, available 
at  https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf. 
90 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:70 (3d ed.). 
91 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 332 (N.Y. App. 
Div. 1st Dept. 2012), noting to see also Rutgerswerke AG v. Abex Corp., 2002 WL 1203836, 
*13, 2002 U.S. Dist LEXIS 9965, *44 [S.D.N.Y.2002] [duty to preserve documents exists 
at time of pre-litigation settlement discussions]. 
92 Flomenbaum v. New York University, 71 A.D.3d 80, 890 N.Y.S.2d 493, 252 Ed. Law Rep. 
359 (1st Dep't 2009), aff'd, 14 N.Y.3d 901, 2010 WL 2195250 (2010) (Acosta, J., 
dissenting), citing Lawrence Ins. Group v KPMG Peat Marwick, 5 AD3d 918, 920 [2004]; see 
also Conderman v Rochester Gas & Elec. Corp., 262 AD2d 1068 [1999] (spoliation sanctions 
appropriate for discarding items in good faith and pursuant to normal business practices, 
where litigation is pending or there is notice of a specific claim). 
93 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at <x>, is available at: www.nysba.org/e-discovery. 

https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf
http://www.nysba.org/e-discovery
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V. Sanctions 

A. Introduction 
 
As recently as 2010, in a report prepared by the Unified Court 

System to the Chief Judge and the Administrative Chief Judge, it was 
noted the “Commercial Division Uniform Rule 8(b) and Uniform Trial 
Court Rule 202.12(c)(3)] … are intended to promote the reasonable, 
proportional and cooperative resolution of most e-discovery issues and to 
encourage early court intervention where that is not possible. 
Unfortunately, these goals are not being met. Very few meaningful 
discussions are taking place at or before the [preliminary conference], and 
protracted disputes over issues such as spoliation and sanctions continue 
to arise much too frequently."94 

  
In 2010, Judge Scheindlin wrote "… I note the risk that sanctions 

motions, which are very, very time consuming, distracting, and expensive 
for the parties and the court, will be increasingly sought by litigants. This, 
too, is not a good thing. For this reason alone, the most careful 
consideration should be given before a court finds that a party has 
violated its duty to comply with discovery obligations and deserves to be 
sanctioned. Likewise, parties need to anticipate and undertake document 
preservation with the most serious and thorough care, if for no other 
reason than to avoid the detour of sanctions."95 "[I]t has even been 
suggested that the lasting legacy of the present era of electronic discovery 
will be in the area of spoliation and sanctions."96 

 

B. Statutes & Regulations 
 

1. Federal  
 
FRCP 37(b) provides as follows: 

(2) Sanctions in the District Where the Action Is 
Pending. 

                                                      
94 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
1, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf. 
95 Pension Comm. of U. of Montreal Pension Plan v. Banc of Am. Securities, 685 F. Supp. 2d 456, 
471-72 (S.D.N.Y. 2010) abrogated on a different point by Chin v. Port Auth. of New York & 
New Jersey, 685 F.3d 135 (2d Cir. 2012). 
96 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:67 (3d ed.), referencing Joseph, 
Electronic Spoliation, SJ048 A.L.I.-A.B.A. 107, 109 (Dec. 2003). 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
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(A) For Not Obeying a Discovery Order. If a party or a 
party’s officer, director, or managing agent--or a 
witness designated under Rule 30(b)(6) or 31(a)(4)--
fails to obey an order to provide or permit 
discovery, including an order under Rule 26(f), 35, 
or 37(a), the court where the action is pending may 
issue further just orders. They may include the 
following: 

(i) directing that the matters embraced in the order 
or other designated facts be taken as established for 
purposes of the action, as the prevailing party 
claims; 

(ii) prohibiting the disobedient party from 
supporting or opposing designated claims or 
defenses, or from introducing designated matters in 
evidence; 

(iii) striking pleadings in whole or in part; 

(iv) staying further proceedings until the order is 
obeyed; 

(v) dismissing the action or proceeding in whole or 
in part; 

(vi) rendering a default judgment against the 
disobedient party; or 

(vii) treating as contempt of court the failure to 
obey any order except an order to submit to a 
physical or mental examination.97 

"Absent exceptional circumstances, a court may not impose 
sanctions under these rules on a party for failing to provide electronically 
stored information lost as a result of the routine, good-faith operation of 
an electronic information system."98 

 
  

                                                      
97 FRCP 37(b). 
98 FRCP 37(e). 
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2. NY State 
 
CPLR 3126 provides as follows: 

If any party, or a person who at the time a 
deposition is taken or an examination or inspection 
is made is an officer, director, member, employee or 
agent of a party or otherwise under a party’s 
control, refuses to obey an order for disclosure or 
willfully fails to disclose information which the 
court finds ought to have been disclosed pursuant 
to this article, the court may make such orders with 
regard to the failure or refusal as are just, among 
them: 

1. an order that the issues to which the information 
is relevant shall be deemed resolved for purposes of 
the action in accordance with the claims of the party 
obtaining the order; or 

2. an order prohibiting the disobedient party from 
supporting or opposing designated claims or 
defenses, from producing in evidence designated 
things or items of testimony, or from introducing 
any evidence of the physical, mental or blood 
condition sought to be determined, or from using 
certain witnesses; or 

3. an order striking out pleadings or parts thereof, 
or staying further proceedings until the order is 
obeyed, or dismissing the action or any part thereof, 
or rendering a judgment by default against the 
disobedient party.99 

NYCRR § 202.70 provides that "[t]he failure of counsel to appear 
for a conference may result in a sanction authorized by section 130.2.1 of 
the Rules of the Chief Administrator or section 202.27 of this Part, 
including dismissal, the striking of an answer, an inquest or direction for 
judgment, or other appropriate sanction."100 

 

                                                      
99 CPLR 3126. 
100 NYCRR § 202.70. 
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3. Nassau County and other Local 
 
NY R COM NASS Guideline VII provides that "A. Sanctions may 

be imposed against a party and/or its counsel when ESI is demanded, 
withheld or destroyed in bad faith or with gross negligence, including but 
not limited to the penalties permitted pursuant to Rule 12 of the Rules of 
the Commercial Division of the Supreme Court. B. Sanctions may also be 
imposed if a party fails to maintain and preserve ESI, as provided in 
paragraph 12(c) of the Preliminary Conference Stipulation and Order."101 
 

C. Sanctions - In General, Judicial Discretion 
    
In New York, "[c]ourts have ample authority to issue sanctions for 

spoliation arising from specific rules or broad inherent authority. 
Moreover, courts have wide latitude to determine the type of sanction for 
spoliation in any given case."102 "The determination of an appropriate 
sanction for spoliation, if any, is confined to the sound discretion of the 
court and is assessed on a case-by-case basis"103 "It is well settled that 
'[t]rial courts have broad discretion in supervising disclosure and, absent a 
clear abuse of that discretion, a trial court’s exercise of such authority 
should not be disturbed’".104 Likewise, federal "[c]ourts ...have the power 
to sanction the destruction of evidence, whether that authority is derived 
from Rule 37 or from their inherent powers."105  

 
Yet, that power is not without possibility of abuse, with all four 

Appellate Divisions, generally requiring a standard of willful, 
contumacious106 or due to bad faith before imposing sanctions.107 Having 

                                                      
101 NY R COM NASS Guideline VII. 
102 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 29, is available at: www.nysba.org/e-discovery. 
103 Jankovic v. Concorde Condominium Corp., 2012 WL 2003711 (N.Y.Sup.), 2012 N.Y. Slip Op. 
31434(U), citing Ortega v City of New York, 9 NY3d 69 (2007). 
104 Carpenter v. Browning-Ferris Industries, Inc., 763 N.Y.S.2d 871 (N.Y. App. Div. 4th Dept. 
2003), citing Gadley v U.S. Sugar Co., 259 AD2d 1041, 1042 [1999]; see Kihl v Pfeffer, 94 
NY2d 118, 122 [1999]; O'Brien v Occidental Chem. Corp. [appeal No. 3], 266 AD2d 915 
[1999]. 
105 Turner v. Hudson Transit Lines, Inc., 142 F.R.D. 68, 72 (S.D.N.Y. 1991). 
106 Black's Law Dictionary defines contumacious as the adjective form of contumacy, meaning 
"Contempt of court; the refusal of a person to follow a court's order or direction." 
CONTUMACY, Black's Law Dictionary (9th ed. 2009), contumacy. 
107 See CDR Creances S.A.S. v. Cohen, 880 N.Y.S.2d 251 (N.Y. App. Div. 1st Dept. 2009) 
("While a court is vested with broad discretion to control its calendar and supervise 
disclosure in order to facilitate the resolution of cases, and the imposition of sanctions for 
discovery misfeasance is generally a matter best left to the trial court's discretion, the IAS 
court nonetheless improvidently exercised its discretion in granting default judgments 

http://www.nysba.org/e-discovery
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against defendants-appellants. In view of the brief period between the first discovery order 
and the granting of the defaults, the magnitude of the judgments, and the lack of any 
specific prejudice to plaintiff, reasonable latitude should have been afforded before 
imposing the ultimate sanction. Moreover, given the sworn statements on behalf of these 
defendants that their prior counsel had failed to advise them of the need to appear for 
depositions, as well as their foreign residence and the facial merit of their defenses, the 
court erred in finding that their failure to comply was willful, contumacious or due to bad 
faith."); Vlahos v. 422 E. 14th St. Associates, LLC, 873 N.Y.S.2d 629 (N.Y. App. Div. 1st 
Dept. 2009) ("The court providently exercised its discretion in finding defendant's 
noncompliance with multiple discovery orders willful and contumacious, warranting the 
striking of its pleadings (see e.g. Brewster v FTM Servo, Corp., 44 AD3d 351 [2007]). 
Defendant's proffered reason for staying of discovery in conjunction with its motion for 
summary judgment, filed with the court the day before the sanction conference, does not 
adequately explain its failure to comply for the 11 months preceding its motion. Given this 
disposition, the court correctly denied defendant's subsequent motion for summary 
judgment as moot."); Filatava v. Rome Realty Group LLC, 93 A.D.3d 576, 941 N.Y.S.2d 80 
(1st Dep't 2012) ("It is undisputed that defendant violated three express orders to produce 
documents responsive to plaintiffs' requests. More egregiously, defendant knew it had no 
business records of the subject premises, as it failed to retain any records when it sold the 
premises two months after the instant complaint was filed. Yet, it concealed this 
information from the court and plaintiffs for some two years. As such, there was ample 
evidence to support the IAS court's finding that defendant had willfully delayed and failed 
to fulfill its obligations in discovery (cf. Banner v New York City Hous. Auth., 73 AD3d 502, 
503 [2010])" [which in contrast found defendant's ultimate attempt to comply not willful 
or contumacious].); Rock City Sound, Inc. v. Bashian & Farber, LLP, 83 A.D.3d 685, 920 
N.Y.S.2d 394 (2d Dep't 2011) ("'Willful and contumacious conduct may be inferred from a 
party's repeated failure to comply with court-ordered discovery, coupled with inadequate 
explanations for the failures to comply' (Friedman, Harfenist, Langer & Kraut v Rosenthal, 79 
AD3d 798, 800 [2010], quoting Savin v Brooklyn Mar. Park Dev. Corp., 61 AD3d 954, 954-
955 [2009]), 'or a failure to comply with court-ordered discovery over an extended period 
of time' (Friedman, Harfenist, Langer & Kraut v Rosenthal, 79 AD3d 798, 800 [2010], quoting 
Prappas v Papadatos, 38 AD3d 871, 872 [2007]; see Russell v B&B Indus., 309 AD2d 914, 915 
[2003]; Penafiel v Puretz, 298 AD2d 446, 447 [2002]). It is clear from this record that the 
defendants willfully and contumaciously defied discovery orders of the Supreme Court by 
repeatedly failing to submit files requested by the plaintiff (see Russell v B&B Indus., 309 
AD2d at 915; Nicoletti v Ozram Transp., 286 AD2d 719, 719-720 [2001]; Penafiel v Puretz, 298 
AD2d at 447). Accordingly, the Supreme Court providently exercised its discretion in 
granting that branch of the plaintiff's renewed motion which was to strike the defendants' 
answer (see Nicoletti v Ozram Transp., 286 AD2d at 719-720; Penafiel v Puretz, 298 AD2d at 
447)."); Ernie Otto Corp. v. Inland Southeast Thompson Monticello, LLC, 53 A.D.3d 924, 863 
N.Y.S.2d 95 (3d Dep't 2008), leave to appeal dismissed, 11 N.Y.3d 827, 868 N.Y.S.2d 595, 
897 N.E.2d 1079 (2008) ("Supreme Court found that plaintiff's dilatory tactics, evasive 
conduct and pattern of noncompliance gave rise to an inference of willful and 
contumacious conduct… Here, the record clearly demonstrates that plaintiff repeatedly 
disobeyed court orders, evaded disclosure and frustrated the disclosure process (see Zletz v. 
Wetanson, 67 N.Y.2d 711, 713, 499 N.Y.S.2d 933, 490 N.E.2d 852 [1986] ). Moreover, its 
willfulness may be inferred (see Myers v. Community General Hosp. of Sullivan County, supra )."); 
Kopin v. Wal-Mart Stores, Inc., 299 A.D.2d 937, 750 N.Y.S.2d 379 (4th Dep't 2002) ("The 
failure of defendant 'to comply with two court orders directing disclosure, and its 
protracted delay in providing a partial response to the plaintiff[s'] discovery demands, 
which were not adequately explained by the additional facts submitted on renewal, 
supported an inference that its failure to provide disclosure was willful and contumacious' 
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a reasonable excuse for failure to comply will usually suffice in avoiding 
sanctions.108 Moreover, absent fraud or misrepresentation, the trial court 
is not at liberty to disregard a stipulation between the parties limiting 

                                                                                                                    
(Emanuel v Broadway Mall Props., 293 AD2d 708, 709; see Osterhoudt v Wal-Mart Stores, 273 
AD2d 673, 674-675)."). 
108 Marks v. Vigo, 303 A.D.2d 306, 756 N.Y.S.2d 568 (1st Dep't 2003) ("Under 
circumstances such as these, plaintiff's submission of the necessary additional proof as to 
the reasons for the delay in providing discovery, the nature and extent of her injury and 
the grounds for a finding of liability, may be considered sufficient to justify renewal so as 
to avoid dismissal (see Postel v. New York Univ. Hosp., 262 A.D.2d 40, 42, 691 N.Y.S.2d 468; 
Catarine v. Beth Israel Med. Ctr., 290 A.D.2d 213, 215, 735 N.Y.S.2d 520)."); Byrne v. City of 
New York, 301 A.D.2d 489, 753 N.Y.S.2d 132 (2d Dep't 2003) ("[S]triking an answer is 
such an extreme sanction that it is only appropriate for a court to impose it on a 'clear 
showing that the failure to comply with discovery demands is willful, contumacious, or in 
bad faith' (Espinal v. City of New York, 264 A.D.2d 806, 695 N.Y.S.2d 610; see Harris v. City 
of New York, 211 A.D.2d 663, 664, 622 N.Y.S.2d 289). Even if willfulness is shown, the 
resisting party still has the opportunity to offer a reasonable excuse for its failure (see Read 
v. Dickson, 150 A.D.2d 543, 541 N.Y.S.2d 126)… The record shows that the Board 
searched diligently for the information, substantially complied with the demand, and gave 
a reasonable excuse for its inability to provide a more definitive answer. Accordingly, the 
Supreme Court improvidently exercised its discretion in granting the plaintiffs' motion to 
strike the answer insofar as asserted on behalf of the Board (see Brennan v. McCarthy, supra 
)."); Catarine v. Beth Israel Medical Center, 290 A.D.2d 213, 735 N.Y.S.2d 520 (1st Dep't 2002) 
("Defendant having set forth both a reasonable excuse for its failure to comply with the 
court's order and a meritorious defense to the action against it (see, Eugene Di Lorenzo, Inc. v 
Dutton Lbr. Co., 67 NY2d 138, 141; Aronson v Hyatt Intl. Corp., 202 AD2d 153; Adam v 
Hilton Hotels Corp., 91 AD2d 884), Supreme Court improvidently exercised its discretion in 
striking the answer."); ACME ANC Corp. v. Read, 55 A.D.3d 854, 866 N.Y.S.2d 359 (2d 
Dep't 2008) ("The Supreme Court … improvidently exercised its discretion in granting 
that branch of the respondents' motion which was to strike the complaint absent a clear 
showing that the plaintiff's failure to comply with disclosure was willful and contumacious 
(see CPLR 3126; Manko v. Lenox Hill Hosp., 44 A.D.3d 1014, 844 N.Y.S.2d 414; Russo v. 
Tolchin, 35 A.D.3d 431, 434, 826 N.Y.S.2d 158; Kuzmin v. Visiting Nurse Serv. of N.Y., 22 
A.D.3d 643, 804 N.Y.S.2d 352). Here, the plaintiff substantially, albeit tardily, complied 
with the respondents' discovery demands by serving a verified bill of particulars and a 
response to the respondents' request for discovery and inspection (see Resnick v. 
Schwarzkopf, 41 A.D.3d 573, 836 N.Y.S.2d 415; Mawson v. Historic Props., LLC, 30 A.D.3d 
480, 817 N.Y.S.2d 364; Little v. Long Is. Jewish Med. Ctr., 231 A.D.2d 496, 647 N.Y.S.2d 
258)."); Fraracci v. Lasouska, 283 A.D.2d 735, 724 N.Y.S.2d 218 (3d Dep't 2001) ("While 
defendant was not deposed as scheduled, we do not find this single incident of 
noncompliance to constitute a pattern of noncompliance or an indication of willful or 
contumacious conduct on his part (see, Palmenta v Columbia Univ., 266 AD2d 90; cf., Martin v 
Brooks, 270 AD2d 538; Lavi v Lavi, 256 AD2d 602; Lawrence H. Morse, Inc. v Anson, 251 
AD2d 722; Friedman v 125 Div. Realty, 195 AD2d 497; Homburger v Levitin, 130 AD2d 715, lv 
dismissed 70 NY2d 795), particularly where he sought an adjournment and agreed to be 
deposed within weeks (see, Cruzatti v St. Mary's Hosp., 193 AD2d 579; cf., Polanco v Duran, 
278 AD2d 397). Thus, Supreme Court improvidently exercised its discretion by striking 
the answer on this ground (see, Ahroni v City of New York, 175 AD2d 789; Shampaner v 
Epstein, 78 AD2d 850; cf., Kubacka v Town of N. Hempstead, 240 AD2d 374)."). 
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sanctions.109 As well, a prior preclusion order forms a basis for justifiable 
reliance, and the trial court must respect the terms of its own order.110 

  

D. Seeking Sanctions 
  
In the federal courts, the stated purpose of sanctions is "to deter 

repetition of the conduct or comparable conduct by others similarly 
situated."111 "Once [the] duty is made clear to a party, either by court 
order or by instructions from counsel that party is on notice of its 
obligations and acts at its own peril."112 "[A]s a general rule, 'the 
demanding party should not be granted more relief for nondisclosure than 
is reasonably necessary to protect legitimate interests"113   

 

                                                      
109 Siltan v. City of New York, 300 A.D.2d 298, 750 N.Y.S.2d 323 (2d Dep't 2002). ("The so-
ordered stipulation in the instant case, signed by counsel for the respective parties during a 
court appearance, is binding (see CPLR 2104). In the stipulation, the plaintiff agreed that, in 
the event that the appellants failed to comply with the so-ordered stipulation, her remedy 
would be limited to the preclusion of their testimony at trial. While a court certainly has 
discretion to refuse to enforce a stipulation where there is evidence of fraud, overreaching, 
unconscionability, or illegality (see Hallock v State of New York, 64 NY2d 224, 230), there is 
no such evidence in this case. The so-ordered stipulation functioned as a conditional order 
of preclusion, which became absolute upon the appellants' failure to comply (see Jenkinson v 
Naccarato, 286 AD2d 420; Liotti v Ruk, 282 AD2d 717; Kepple v Hill Assoc., 275 AD2d 299, 
300; Stewart v City of New York, 266 AD2d 452; Tirone v Staten Is. Univ. Hosp., 264 AD2d 
415; Michaud v City of New York, 242 AD2d 369, 370; Clissuras v Concord Vil. Owners, 233 
AD2d 475). Accordingly, the Supreme Court erred in imposing a sanction other than the 
agreed-upon sanction when the appellants did not comply with the so-ordered stipulation 
(see Tirone v Staten Is. Univ. Hosp., supra; Ferrantello v St. Charles Hosp. & Rehabilitation Ctr., 249 
AD2d 263; Smith v City of New York, 239 AD2d 337, 338)."); Hoss Medical Services, P.C. v. 
Government Employees Ins. Co., 4 Misc. 3d 521, 778 N.Y.S.2d 876 (N.Y. City Civ. Ct. 2004) 
("[T]he court is not free to reform the stipulations to conform to what it thinks is proper 
or to impose a sanction other than that agreed to. Tinter v. Tinter, 96 A.D.2d 556, 465 
N.Y.S.2d 238 [2nd Dept.1983]; Siltan v. City of New York, supra."); 
110 Brothers v. Bunkoff General Contractors, 296 A.D.2d 764, 745 N.Y.S.2d 284 (3d Dep't 
2002). ("Here, the prior preclusion order anticipated [defendant's] misconduct and 
established a specific penalty therefor, thereby forming a justifiable basis for [his] reliance. 
In our view, as no subsequent preclusion order was issued indicating that the passage of 
time had increased the potential sanction, under the particular facts herein presented, 
preclusion of [his] testimony at trial is the more appropriate sanction.") 
111 FRCP 11(c)(4). 
112 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 436 (S.D.N.Y. 2004). 
113 Carpenter v. Browning-Ferris Industries, Inc., 763 N.Y.S.2d 871 (N.Y. App. Div. 4th Dept. 
2003), citing Oak Beach Inn Corp. v Babylon Beacon, 62 NY2d 158, 166-167 [1984], cert denied 
469 US 1158 [1985]; see Gadley, 259 AD2d at 1042; Nunn v GTE Sylvania, 251 AD2d 1089, 
1091 [1998]; Gaylord Bros. v RND Co., 134 AD2d 848, 849 [1987]; Zubulake v. UBS Warburg 
LLC, 229 F.R.D. 422, 436-37 (S.D.N.Y. 2004) ("I recognize that a major consideration in 
choosing an appropriate sanction—along with punishing UBS and deterring future 
misconduct—is to restore Zubulake to the position that she would have been in had UBS 
faithfully discharged its discovery obligations."). 
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In New York, the CPLR has laid out the normal course of actions 
to compel discovery demand and seek sanctions. CPLR 3124 provides 
that "[i]f a person fails to respond to or comply with any request, notice, 
interrogatory, demand, question or order under this article,… the party 
seeking disclosure may move to compel compliance or a response."114 
CPLR 3122 provides that a "party seeking disclosure under rule 3120 or 
section 3121 may move for an order under rule 3124 or section 2308 with 
respect to any objection to, or other failure to respond to or permit 
inspection as requested by, the notice or subpoena duces tecum, 
respectively, or any part thereof."115 And CPLR 2308 provides that 
"[u]nless otherwise provided, if a person fails to comply with a subpoena 
which is not returnable in a court, the issuer or the person on whose 
behalf the subpoena was issued may move in the supreme court to 
compel compliance."116 "If the court finds that the subpoena was 
authorized, it shall order compliance and may impose costs not exceeding 
fifty dollars."117 

 
The courts will often want the parties to make a good faith effort 

to resolve the dispute first before making a motion to compel under 
CPLR 3120.118 Once the court order has been issued to compel, 
noncompliance is then sanctionable.119 Nonetheless parties often bypass 
CPLR 3120 seeking sanctions immediately under CPLR 3126, in which 
case, rather than issue sanctions immediately, the court is more likely to 

                                                      
114 CPLR 3124. 
115 CPLR 3122; See Double Fortune Property Investors Corp. v. Gordon, 55 A.D.3d 406, 866 
N.Y.S.2d 111 (1st Dep't 2008) ("Plaintiff having responded to defendant's discovery 
requests, the proper course for defendant, rather than moving to strike the complaint 
pursuant to CPLR 3126, was first to move to compel further discovery pursuant to CPLR 
3124 (see Barber v Ford Motor Co., 250 AD2d 552 [1998])."); W & W Glass, LLC v. 1113 
York Ave. Realty Co. LLC, 83 A.D.3d 438, 920 N.Y.S.2d 347 (1st Dep't 2011) ("Indeed, 
there appear to be no prior motions by plaintiff to compel disclosure, rendering any 
motion to strike the answer pursuant to CPLR 3126 premature in this case."). 
116 CPLR 2308(b)(1). 
117 Id. 
118 In Barber v. Ford Motor Co., 250 A.D.2d 552, 552–53, 673 N.Y.S.2d 642, 643 (1st Dep't 
1998), the First Department  stated that  "we note that plaintiff's direct resort to a motion 
for sanctions was not the proper procedure to address purported deficiencies in 
[defendant's] responses to plaintiff's discovery demands and/or the… preliminary 
conference order. The proper course would have been to proceed with the ordered 
depositions, determine at that time whether or not other documents were available, 
request their production pursuant to CPLR 3120 (see, D'Alessio v Nabisco, Inc., 123 AD2d 
816; King v Morris, 57 AD2d 530), and make a good faith effort to bring about a non-
judicial resolution of any remaining discovery disputes (22 NYCRR 202.7 [a], [c]; see, Eaton 
v Chahal, 146 Misc 2d 977, 982). If, at that juncture, the parties had been unable to resolve 
their differences, a motion pursuant to CPLR 3124 to compel further discovery would 
have been the appropriate means of proceeding." 673 N.Y.S.2d 642. 
119 CPLR 3126. 
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fashion a conditional order.120 A conditional order puts the responding 
party on notice that sanctions could result. Without some form of notice, 
the courts will not generally issue sanctions immediately.121 Once a 
conditional order has been put in place, the courts have then been lenient 
in response to making it absolute, so long as the responding party acts 
reasonably or is able to demonstrate both a reasonable excuse as well as a 
meritorious cause of action.122 

 

E. Delay by party seeking sanction 
 
If evidence is lost due to the seeking party’s delay, sanctions may 

possibly be avoided.123 Even unreasonable delay on the part of the seeking 

                                                      
120 In Viteritti v. Gelfand, 289 A.D.2d 566, 735 N.Y.S.2d 801 (2d Dep't 2001) the Second 
Department, though modifying the condition, upheld the trial court's conditional order 
insofar as it was conditional. In Greenfield v. Scriva, 15 Misc. 3d 1131(A), 841 N.Y.S.2d 218 
(Dist. Ct. 2007), the district court ordered Defendant to comply  with discovery demand 
or  "Defendant's Answer shall be stricken." 15 Misc. 3d 1131(A). 
121 Ripka Rotter & King, LLP v. Kahn Gordon Timko & Rodriguez, P.C., 83 A.D.3d 613, 921 
N.Y.S.2d 848 (1st Dep't 2011) ("The court's imposition of discovery sanctions pursuant to 
CPLR 3126 against plaintiff was improper, since plaintiff had not been afforded notice 
that such sanctions could result (see Cherokee Owners Corp. v DNA Contr., LLC, 74 AD3d 
411, 411-412 [2010]; Warner v Houghton, 43 AD3d 376 [2007], affd 10 NY3d 913 [2008]; see 
also Allstate Ins. Co. v Buziashvili, 71 AD3d 571 [2010]). Plaintiff's conduct was not willful, 
contumacious or undertaken in bad faith (see Campione v New Hampshire Ins. Co., 76 AD3d 
484 [2010]), and there was no pattern of willful noncompliance with discovery obligations 
(cf. Bryant v New York City Hous. Auth., 69 AD3d 488, 489 [2010])"). 
122 Kimmel v. State, 286 A.D.2d 881, 730 N.Y.S.2d 648 (4th Dep't 2001) ("Since the 
inception of this action, defendants have completely resisted plaintiffs' requests for 
disclosure, repeatedly ignored and disobeyed court orders, and consistently thwarted or 
delayed disclosure by raising various objections and privileges" (Kimmel v State of New York, 267 
AD2d 1079, 1080 [emphasis added]). Although we concluded that "the court did not 
abuse or improvidently exercise its discretion in entering a conditional order striking 
defendants' answers in the event that defendants persist in disobeying our order" (Kimmel v 
State of New York, supra, at 1080), we nevertheless afforded defendants "one final chance" 
to comply with our order entered May 7, 1999 (Kimmel v State of New York, supra, at 
1081)."); If the producing party fails to comply with a conditional order, it may still defeat 
enforcement by "show[ing] both a reasonable excuse as well as a meritorious cause of 
action." DiPietro v. Duhl, 643 N.Y.S.2d 166, 167 (N.Y. App. Div. 2d Dept. 1996); 
Otherwise, the order becomes absolute. Id, citing Bock v. Schiowitz, 168 A.D.2d 593, 563 
N.Y.S.2d 432.). 
123 Bruno v. Willets Point Contracting Corp., 210 A.D.2d 369, 620 N.Y.S.2d 119 (2d Dep't 
1994) ("The Supreme Court did not err by denying the appellants' motion to preclude the 
plaintiff from offering any evidence at trial relating to the CAT scan films that were 
destroyed by Richmond Memorial Hospital (hereinafter the hospital). The plaintiff 
provided the appellants with an authorization for the release of hospital records … and 
appellants … did not seek to obtain the [missing films] until several years later, by which 
time the hospital had purged the films from its records. Since the ultimate unavailability of 
the films was not due to any willful failure on the part of the plaintiff, the sanction of 
preclusion is not warranted (Goens v Vogelstein, 146 AD2d 606)."); In a circumstance where 
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party, in and of itself, can prevent sanction.124 As well, where a party 
seeking disclosure consents to delay, and then tries to impose them, 
sanctions may likewise be avoided125, especially when the seeking party 
does not act in a timely fashion themselves.126 

  

F. State of Mind 
 

1. In General 
 
"Courts have held that '[a] party seeking an adverse inference 

instruction or other sanctions based on the spoliation of evidence must 
establish the following three elements: (1) that the party having control 
over the evidence had an obligation to preserve it at the time it was 
destroyed; (2) that the records were destroyed with a culpable state of mind127 

                                                                                                                    
there is "no evidence that the [information sought] was destroyed willfully or for the 
purpose of frustrating [a party's] ability to pursue discovery," and where there were 
repeated notifications to the other party that the information sought was available for 
inspection but would not remain so indefinitely, the Third Department stated that "[the 
seeking party's] delay in moving to protect their interests should not now work to their 
benefit (see, Jackson v City of New York, 185 AD2d 768), especially through the admittedly 
drastic sanction of preclusion (see, Farrell v New York State Elec. & Gas Corp., 120 AD2d 
778)." 
124 Freeman v. Kirkland, 184 A.D.2d 331, 584 N.Y.S.2d 828 (1st Dep't 1992) ("[D]efendants 
did not move to compel compliance until after the jury had been selected and the trial 
itself had commenced (Rhoden v Montalbo, 127 AD2d 645, 646; Valenti v Chanice, 75 AD2d 
850), and defendants had available to them alternative sources for the … information … 
and thus could not have been surprised or prejudiced when plaintiff's expert was permitted 
to testify thereto 'in the interests of justice' (see, McDougald v Garber, 135 AD2d 80, 94, mod 
on other grounds 73 NY2d 246)."); Charter One Bank, FSB v. Houston, 751 N.Y.S.2d 573 (N.Y. 
App. Div. 2d Dept. 2002) ("Moreover, the appellants' 18-month delay in seeking to 
compel the service of a bill of particulars was inexcusable (see Remark Elec. Corp. v Manshul 
Constr. Corp., 242 AD2d 694). Therefore, summary judgment was properly granted to the 
plaintiff."). 
125 Ellis v. Park, 93 A.D.3d 502, 940 N.Y.S.2d 78 (1st Dep't 2012) (Although Plaintiff was 
deposed almost two months after a court ordered date, since the parties had agreed to it, 
and the plaintiff appeared at the newly agreed upon date and was deposed, the conduct did 
not "constitute disobedience of a court order" and no sanctions were warranted. 940 
N.Y.S.2d 78.). 
126 Anderson v. Ariel Services, Inc., 93 A.D.3d 525, 941 N.Y.S.2d 40 (1st Dep't 2012) ("The 
motion court did not improvidently exercise its discretion in denying defendants' motions 
to the extent that they sought dismissal and/or preclusion (see CPLR 3126; see also Gross v 
Edmer Sanitary Supply Co., 201 AD2d 390, 391 [1994]). Preclusion is not warranted since the 
record reflects that defendants themselves did not comply timely with the first preclusion 
order (see e.g. DaimlerChrysler Ins. Co. v Seck, 82 AD3d 581, 582 [2011]). Moreover, plaintiff 
proffered a reasonable excuse for the delay, including defendants' consent thereto, and 
[they] evidenced the existence of a meritorious claim (see Gibbs v St. Barnabas Hosp., 16 
NY3d 74, 80 [2010]). 941 N.Y.S.2d 40.). 
127 Black’s Law Dictionary defines negligence as follows: "The failure to exercise the 
standard of care that a reasonably prudent person would have exercised in a similar 
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[;] and (3) that the destroyed evidence was 'relevant’ to the party’s claim or 
defense such that a reasonable trier of fact could find that it would 
support that claim or defense.'"128 "A 'culpable state of mind' for purposes 
of a spoliation sanction includes ordinary negligence."129 

  
In defining culpability, Judge Scheindlin noted: 

"While many treatises and cases routinely define 
negligence, gross negligence, and willfulness in the 
context of tortious conduct, I have found no clear 
definition of these terms in the context of discovery 
misconduct. It is apparent to me that these terms 
simply describe a continuum. Conduct is either 
acceptable or unacceptable. Once it is unacceptable 
the only question is how bad is the conduct. That is 
a judgment call that must be made by a court 
reviewing the conduct through the backward lens 
known as hindsight. It is also a call that cannot be 
measured with exactitude and might be called 
differently by a different judge. That said, it is well 
established that negligence involves unreasonable 
conduct in that it creates a risk of harm to others, 
but willfulness involves intentional or reckless 
conduct that is so unreasonable that harm is highly 
likely to occur."130 

 "Once the duty to preserve attaches, any destruction of 
documents is, at a minimum, negligent. (Of course, this would not apply 
to destruction caused by events outside of the party’s control, e.g., a fire in 
UBS’s offices)."131 "'Gross negligence has been described as a failure to 
exercise even that care which a careless person would use.' According to a 
leading treatise—Prosser & Keeton on Torts—most courts find that gross 

                                                                                                                    
situation; any conduct that falls below the legal standard established to protect others 
against unreasonable risk of harm, except for conduct that is intentionally, wantonly, or 
willfully disregardful of others' rights. The term denotes culpable carelessness. The 
Roman-law equivalents are culpa and neglegentia, as contrasted with dolus (wrongful 
intention)." NEGLIGENCE, Black's Law Dictionary (9th ed. 2009), negligence. 
128 Einstein v. 357 LLC, 2009 WL 4543044 (emphasis added in place of inner quotes), citing 
(Zubulake, 229 FRD 422, 430 [SD NY 2004]). 
129 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 330 (N.Y. App. 
Div. 1st Dept. 2012), citing (Zubulake, 220 F.R.D. at 220). 
130 Pension Comm. of U. of Montreal Pension Plan v. Banc of Am. Securities, 685 F. Supp. 2d 456, 
463-64 (S.D.N.Y. 2010) abrogated on other issues by Chin v. Port Auth. of New York & New 
Jersey, 685 F.3d 135 (2d Cir. 2012). 
131 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 220 (S.D.N.Y. 2003). 
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negligence is something more than negligence 'and differs from ordinary 
negligence only in degree, and not in kind.' The same treatise groups 
willful, wanton, and reckless into one category that requires 'that the actor 
has intentionally done an act of an unreasonable character in disregard of 
a known or obvious risk that was so great as to make it highly probable 
that harm would follow, and which thus is usually accompanied by a 
conscious indifference to the consequences.'"132 As well, a client’s 
misconduct in prior cases may be factored in to sanctions consideration, 
with the First Department noting that "[t]he motion court found that 
EchoStar’s failure to preserve electronic data was more than negligent; 
indeed, it was the same bad faith conduct for which EchoStar had 
previously been sanctioned."133 

 
2. Good Faith 

 
Good faith conduct will generally obviate culpability.134 A 

reasonable excuse supports the contention of good faith.135 Proving lack 

                                                      
132 Pension Comm. of U. of Montreal Pension Plan v. Banc of Am. Securities, 685 F. Supp. 2d 456, 
464 (S.D.N.Y. 2010) abrogated on other grounds by Chin v. Port Auth. of New York & New 
Jersey, 685 F.3d 135 (2d Cir. 2012). 
133 In VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 331 (N.Y. 
App. Div. 1st Dept. 2012), the First Department specifically endorsed the standard of 
considering prior misconduct in relation to sanctions. "EchoStar had been on notice of its 
'substandard document retention practices' at least since the Broccoli decision, yet continued 
those very same practices (2010 NY Slip Op 33759 [U], *40)"). 939 N.Y.S.2d 321 
referencing ("see Broccoli v EchoStar Communications Corp., 229 FRD 506 [D Md 2005]. 
Though in Voom quoted in appropriate context, the direct dictum form the federal court is 
as follows: "Once the district court has recognized a pattern of misbehavior on an 
attorney's part, the court would be blinking reality in not taking counsel's proven 
propensities into account." Thibeault v. Square D Co., 960 F.2d 239, 246 (1st Cir. 1992). 
VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321 (N.Y. App. Div. 
1st Dept. 2012). 
134 Barry, Bette & Led Duke Inc. v. V.P. Winter Corp., 179 A.D.2d 981, 579 N.Y.S.2d 464 (3d 
Dep't 1992) ("Defendants next contend that their failure to produce the single item was in 
good-faith reliance on the agreement between counsel. In light of defendants' explanation, 
and plaintiff's failure to demonstrate that defendants' nonproduction was a bad-faith, 
deliberate or contumacious disobedience of Supreme Court's order, we deem a sanction to 
be inappropriate (see, Town of E. Greenbush v Ashland Chem. Co., 99 AD2d 604)."); Roof v. 
Bogdanski, 174 A.D.2d 1046, 572 N.Y.S.2d 825 (4th Dep't 1991) ("Supreme Court abused 
its discretion by resolving the issue raised in an affirmative defense against defendant 
because of defendant's failure to comply with plaintiffs' demands for discovery and prior 
conditional orders of the court. This harsh sanction should not be resorted to in the 
absence of a showing that the noncomplying party's conduct was "willful, contumacious or 
due to bad faith" (Lowitt v Burton I. Korelitz, M.D., P. C., 152 AD2d 506, 507; see also, Henry 
Rosenfeld, Inc. v Bower & Gardner, 161 AD2d 374; Gaylord Bros. v RND Co., 134 AD2d 848; 
Town of E. Greenbush v Ashland Chem. Co., 99 AD2d 604). Here, the record supports 
defendant's assertions that he made good faith efforts to comply with plaintiffs' numerous 
and voluminous discovery demands."); In Shapiro v. Rose Textiles Industries, S.A., 600 
N.Y.S.2d 819 (N.Y. App. Div. 3d Dept. 1993), in finding no sanctions were warranted, the 
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good faith requires as showing of willfulness.136 Moreover, the party 
seeking sanctions must also demonstrate good faith in attempting to 
resolve the issue before sanctions will be imposed.137 

                                                                                                                    
Third Department stated that "Plaintiffs have not sustained their burden of coming 
forward with a clear showing of willfulness or bad faith (see, Sunshine v Danbury, 181 AD2d 
961, 963; Rosner v Blue Channel Corp., 131 AD2d 654), at which point it would have then 
been incumbent upon defendants to offer a reasonable excuse for their failure to have 
produced the documents demanded of them (see, Scharlack v Richmond Mem. Hosp., 127 
AD2d 580, 581)." 600 N.Y.S.2d 819; In Sieden v. Copen, 170 A.D.2d 262, 565 N.Y.S.2d 803 
(1st Dep't 1991), although documents were later found to exist, sanctions were 
nonetheless not warranted because at the time of request counsel made a good-faith 
representation that documents do not exist. 565 N.Y.S.2d 803. In Greater New York Mut. 
Ins. Co. v. Curbeon, 300 A.D.2d 182, 752 N.Y.S.2d 638 (1st Dep't 2002), although defendant 
destroyed evidence, its actions under the circumstances were found to be in good faith, 
and sanctions were not warranted. 752 N.Y.S.2d 638; In Campione v. New Hampshire Ins. Co., 
76 A.D.3d 484, 906 N.Y.S.2d 561 (1st Dep't 2010), in finding no sanctions warranted the 
First Department stated that "Defense counsel affirmed that since January 2009 he has 
been traveling between New York and Kentucky to deal with his stepson's serious injuries 
suffered during a military deployment to Iraq. He further affirmed that he was under the 
impression that an attorney in his firm had in fact answered the interrogatories. When 
counsel was apprised of the oversight, he provided answers to plaintiffs' interrogatories 
within two days." 906 N.Y.S.2d 561, 562. 
135 Cervini v. Greystone Bldg. Co., 26 A.D.3d 282, 810 N.Y.S.2d 49 (1st Dep't 2006) 
("Defendants demonstrated a reasonable excuse for failing to comply with deposition 
orders inasmuch as Kim was not fluent in English and thus could not understand the 
notices forwarded by counsel."). 
136 Herbert v. City of New York, 12 A.D.3d 209, 783 N.Y.S.2d 807 (App. Div. 1st Dep't 2004) 
("Spoliation sanctions were not warranted, since there is no indication that defendants had 
disposed of crucial evidence with knowledge of its potential evidentiary value (see e.g. 
Balaskonis v HRH Constr. Corp., 1 AD3d 120, 121 [2003]; Boyle v City of New York, 291 AD2d 
315 [2002]; Smith v New York City Health & Hosps. Corp., 284 AD2d 121 [2001], lv denied 97 
NY2d 607 [2001]). "). Citibank (S.D.), N.A. v. Johnson, 206 A.D.2d 942, 615 N.Y.S.2d 180 
(4th Dep't 1994) ("In a reply affidavit, an officer of plaintiff stated that plaintiff had made 
a diligent search of its files and had provided defendant with all the requested documents 
that it possessed. Given those circumstances, plaintiff did not refuse to obey an order for 
disclosure or willfully fail to disclose information (CPLR 3126), and defendant's motion 
should have been denied."); Shure v. New York Cruise Lines, Inc., 59 A.D.3d 292, 874 
N.Y.S.2d 42 (1st Dep't 2009) ("Based on plaintiff's affidavit, it is likely that his medical 
problems interfered with his ability to complete the outstanding discovery. Prior to his 
first stroke, he actively participated in discovery… Defendants did not demonstrate that 
plaintiff had willfully failed to comply with the scheduling orders of the court. Dismissal of 
the complaint was too harsh a penalty under these circumstances."); 
137 Diel v. Rosenfeld, 12 A.D.3d 558, 784 N.Y.S.2d 379 (App. Div. 2d Dep't 2004),  ("The 
defendant was not entitled to the dismissal of the complaint under CPLR 3126 (3) without 
first moving to compel the deposition she seeks, accompanied by an affirmation that she 
made a good faith effort to resolve the discovery dispute (see 22 NYCRR 202.7 [a]; Dennis v 
City of New York, 304 AD2d 611 [2003]; Charter One Bank v Houston, 300 AD2d 429, 430 
[2002]; Hegler v Loews Roosevelt Field Cinemas, 280 AD2d 645 [2001]; Barnes v NYNEX, Inc., 
274 AD2d 368 [2000])."); In  Charter One Bank, FSB v. Houston, 300 A.D.2d 429, 751 
N.Y.S.2d 573 (2d Dep't 2002), leave to appeal dismissed, 99 N.Y.2d 651, 760 N.Y.S.2d 
104, 790 N.E.2d 278 (2003), the Second Department found that failure to make a "good 
faith effort to resolve the discovery dispute" was a factor in refusing their motion. 751 



47 

 

 
Modern New York Discovery practice notes advises as follows: 

Where counsel is asked to produce a client’s 
records, that counsel should keep good records of 
its request to the client to produce the records, and 
of all follow-up in attempting to get the records 
from the client. Additionally, where records are 
alleged not to exist it is advisable, for counsel to 
obtain, at the time of making the initial response to 
the request, an affidavit from the person who 
actually keeps the types of records requested, that 
the records: 
 
- do not exist and have never existed 
- did exist, but are lost 
- did exist, but have been destroyed 
- do exist, but are no longer in the party or person’s 
possession or control 
- do not exist in the form or manner requested 

By so doing, counsel has proof of his or her good 
faith in attempting to obtain the records, which may 
preclude the imposition of sanctions against counsel 
for failure to cooperate with disclosure requests, 
and also protects counsel from claims of 
malpractice if the records are later found to exist.138 

3. Inability 
 
If the responding party is unable to comply, sanctions can likewise 

be avoided.139 

                                                                                                                    
N.Y.S.2d 573; Chervin v. Macura, 28 A.D.3d 600, 813 N.Y.S.2d 746 (2d Dep't 2006) 
("Moreover, the Supreme Court properly denied that branch of the defendants' motion 
which sought to compel the plaintiffs to produce the bank and credit card account records 
of the individual plaintiff and the decedent since the affirmation submitted by the 
defendants' attorney failed to state that he had conferred with the plaintiffs' attorney in a 
good-faith effort to resolve the issues raised by that branch of the motion (see 22 NYCRR 
202.7 [a]; CPLR 3124; Barnes v NYNEX, Inc., 274 AD2d 368 [2000]; Matos v Mira Realty 
Mgt. Corp., 240 AD2d 214 [1997]; Romero v Korn, 236 AD2d 598 [1997]). Florio, J.P., 
Santucci, Mastro and Rivera, JJ., concur."). 
138 2 Modern New York Discovery § 30:25 (2d ed.). 
139 Pezhman v. Dept. of Educ. of City of New York, 944 N.Y.S.2d 128 (N.Y. App. Div. 1st 
Dept. 2012) ("The willful failure to comply with a discovery order assumes ‘an ability to 
comply and a decision not to comply,’  and thus  ‘a showing that it is impossible to make 



48 

   
4. Relevance 

  
"[W]hen the destruction of evidence is merely negligent... 

relevance must be proven by the party seeking spoliation sanctions."140 
"The intentional or willful destruction of evidence is sufficient to presume 
relevance, as is destruction that is the result of gross negligence."141 
"However, a presumption of relevance is rebuttable: 'When the spoliating 
party’s conduct is sufficiently egregious to justify a court’s imposition of a 
presumption of relevance and prejudice, or when the spoliating party’s 
conduct warrants permitting the jury to make such a presumption, the 
burden then shifts to the spoliating party to rebut that presumption. The 
spoliating party can do so, for example, by demonstrating that the 
innocent party had access to the evidence alleged to have been destroyed 
or that the evidence would not support the innocent party’s claims or 
defenses. If the spoliating party demonstrates to a court’s satisfaction that 
there could not have been any prejudice to the innocent party, then no 
jury instruction will be warranted, although a lesser sanction might still be 
required.'"142 

 

G. Prejudice 
  
"Typically, courts will weigh the prejudice to the other party and 

the degree of culpability of the spoliator in determining whether and how 
to sanction spoliation."143 They will weigh how much the effect of 

                                                                                                                    
the particular disclosure will bar the imposition of a sanction under CPLR 3126’." 944 
N.Y.S.2d 128, citing Dauria v City of New York, 127 AD2d 459, 460 [1987] (inner quotes 
removed). 
140 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 331 (N.Y. App. 
Div. 1st Dept. 2012), citing Pension Comm. of U. of Montreal Pension Plan v. Banc of Am. 
Securities, 685 F. Supp. 2d 456, 464 (S.D.N.Y. 2010). 
141 Id. 
142 Id., citing Pension Comm. at 468–469. 
143 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 29, is available at: www.nysba.org/e-discovery; In 
Quiceno v. 101 Park Ave. Associates, 272 A.D.2d 107, 707 N.Y.S.2d 175 (1st Dep't 2000), the 
First Department stated that "...absent any apparent prejudice to defendants, the [lower 
court's] refusal to sanction plaintiff pursuant to CPLR 3126, by dismissing the complaint, 
was not an improvident exercise of its discretion." 707 N.Y.S.2d 175. (noting however that 
it was remanded back to determine if a lower sanction was warranted due to the conduct 
of the plaintiff which led to the issue); Guillen v. New York City Transit Authority, 192 
A.D.2d 506, 596 N.Y.S.2d 88 (2d Dep't 1993) ("[D]efendants had actual notice of the 
identity of ...witnesses" left off a list by Plaintiff. 596 N.Y.S.2d 88. See also Alber v. State, 
252 A.D.2d 856, 675 N.Y.S.2d 689 (3d Dep't 1998) (although witnesses were left off list, 
"any prejudice accruing to claimant was minimal in that both men were identified in the 
police report and in earlier motion papers before the court.)."); Ingoglia v. Barnes & Noble 

http://www.nysba.org/e-discovery
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prejudice requires action as "a matter of elementary fairness."144 As well, 
courts will consider how surprise may give rise to prejudice.145 
Additionally, the court will also likely take into account lack of prejudice 
to the opposition.146   

                                                                                                                    
College Booksellers, Inc., 48 A.D.3d 636, 852 N.Y.S.2d 337 (2d Dep't 2008) ("Under the 
common-law doctrine of spoliation, 'when a party negligently loses or intentionally 
destroys key evidence, thereby depriving the non-responsible party from being able to 
prove its claim or defense, the responsible party may be sanctioned by the striking of its 
pleading' (Baglio v St. John's Queens Hosp., 303 AD2d 341, 342 [2003]; see Denoyelles v 
Gallagher, 40 AD3d 1027 [2007]). In support of its motion to dismiss the complaint 
pursuant to CPLR 3126 based upon spoliation of evidence, the defendant submitted the 
affidavit of its expert. Upon the inspection of the hard drive of the plaintiff's home 
computer, the defendant's expert found that numerous files, images, and folders, as well as 
some history of the plaintiff's internet usage had been deleted between the date the 
defendant demanded inspection of the plaintiff's computer and the date of the inspection. 
The defendant's expert found that after the defendant demanded inspection of the 
plaintiff's computer, a software program was installed on the computer which was 
designed to permanently remove data from the computer's hard drive. The defendant's 
expert found that even after the court had issued an order for the production of the 
plaintiff's computer for inspection, various data was deleted from the computer's hard 
drive. Evidence showed that the defendant was severely prejudiced by the plaintiff's 
intentional destruction of key evidence. Accordingly, the Supreme Court abused its 
discretion in denying the defendant's motion to dismiss the complaint for spoliation of 
evidence (see Long Is. Diagnostic Imaging v Stony Brook Diagnostic Assoc., 286 AD2d 320 [2001]; 
Sage Realty Corp. v Proskauer Rose, 275 AD2d 11 [2000]; DiDomenico v C & S Aeromatik 
Supplies, 252 AD2d 41 [1998])."). 
144 Miller v. Weyerhaeuser Co., 771 N.Y.S.2d 200 (N.Y. App. Div. 3d Dept. 2004) ("Sanctions 
may be imposed where critical items of evidence are negligently disposed of by a litigant 
before the opposing party has an opportunity to properly review and inspect them (see 
Hartford Fire Ins. Co. v Regenerative Bldg. Constr., 271 AD2d 862, 863 [2000]; Puccia v Farley, 
261 AD2d 83, 85 [1999]; see e.g. Jones v General Motors Corp., 287 AD2d 757, 759 [2001]). 
'[C]ourts will look to the extent that the spoliation of evidence may prejudice a party and 
whether a dismissal will be necessary as a matter of elementary fairness' (Puccia v Farley, 
supra at 85, quoting Kirkland v New York City Hous. Auth., 236 AD2d 170, 175 [1997]) [inner 
quote omitted]. Absent a clear abuse of discretion, that determination will not be disturbed 
(see Hartford Fire Ins. Co. v Regenerative Bldg. Constr., supra at 864)."). 
145 Ruzycki v. Baker, 9 A.D.3d 854, 780 N.Y.S.2d 253 (App. Div. 4th Dep't 2004) 
("Contrary to the contention of plaintiffs, Supreme Court did not abuse its discretion in 
denying their motion to preclude the expert testimony… plaintiffs cannot claim either 
surprise or prejudice (see generally Hunter v. Tryzbinski, 278 A.D.2d 844, 845, 719 N.Y.S.2d 
422; Cutsogeorge, 264 A.D.2d at 754, 695 N.Y.S.2d 375)."). 
146 Hyde Park Motor Co., Inc. v. Sucato, 24 A.D.3d 724, 808 N.Y.S.2d 703 (2d Dep't 2005) 
("The plaintiff subsequently moved to vacate its default alleging, inter alia, law office 
failure. The Supreme Court denied the motion. We modify. The plaintiff's excuse of law 
office failure was reasonable. Additionally, although the amount of damages is disputed, it 
apparently is undisputed that the defendant's vehicle struck the plaintiff's vehicle. Thus, in 
light of the strong public policy in favor of resolving cases on the merits, the lack of 
prejudice to the defendant, and the lack of evidence that the default was intentional or part 
of a pattern of default or neglect by the plaintiff, vacatur of the default should be 
conditioned on the plaintiff providing the defendant with all outstanding disclosure, and 
the payment of a monetary sanction (see CPLR 2005, 5015 [a] [1]; Kumar v Yonkers Contr. 
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H. Alternatives Available 
 
Where alternative sources of information are available, sanctions 

can be found to be inappropriate.147 
   

I. Objections 
 
CPLR 3122 provides the guidelines to objections to and 

compliance with a demand for disclosure.148 In general, unless otherwise 
agreed to by the parties, response must be served within 20 days of service 
of the demand.149  However, if information sought is "palpably 
improper," even late objection is properly sustained.150 

 
The court in Accent Collections clarifies as follows: 

CPLR 3101 (a) provides that "[t]here shall be full 
disclosure of all matter material and necessary in the 

                                                                                                                    
Co., Inc., 14 AD3d 493 [2005]; Abrams v City of New York, 13 AD3d 566 [2004]; Carnazza v 
Shoprite of Staten Is., 12 AD3d 393 [2004]; Henry v Kuveke, 9 AD3d 476, 479 [2004]; see 
alsoWorkman v Amato, 231 AD2d 627 [1996]; Levine v Aetna Cas. & Sur. Co., 188 AD2d 640 
[1992])."); An in Schaaf v. Pork Chop, Inc., 24 A.D.3d 1277, 807 N.Y.S.2d 773 (4th Dep't 
2005), although plaintiff  failed to disclose certain information, "there is no indication that 
the failure to do so was willful or contumacious (see Gutz v County of Monroe, 221 AD2d 838, 
839-840 [1995]). Moreover, the prejudice to defendants was minimal because they had 
notice of the investigator's interview with Roesch (see id. at 840), and they may still depose 
the investigator (see Martin v NYRAC, Inc., 258 AD2d 443, 443-444 [1999])." 807 N.Y.S.2d 
773. 
147 Hennigan v. Buffalo Courier Exp. Co., Inc., 85 A.D.2d 924, 446 N.Y.S.2d 767 (4th Dep't 
1981) ("Nevertheless, at this stage of the litigation plaintiff may yet avail himself of the 
other disclosure devices to obtain the information sought and if defendant Pauly persists 
in his refusal to disclose, plaintiff may seek an appropriate sanction under CPLR 3126."); 
Freeman v. Kirkland, 184 A.D.2d 331, 584 N.Y.S.2d 828 (1st Dep't 1992) ("The trial court 
did not abuse its discretion in denying defendants' motion to preclude the testimony of 
plaintiff's treating physicians because of a claimed failure on plaintiff's part to comply with 
the rules governing the exchange of medical information (22 NYCRR 202.17 [g]; CPLR 
3101 [d]), where, as here, any such failure was not willful (Whitler Contr. Corp. v City of New 
York, 161 AD2d 484), defendants did not move to compel compliance until after the jury 
had been selected and the trial itself had commenced (Rhoden v Montalbo, 127 AD2d 645, 
646; Valenti v Chanice, 75 AD2d 850), and defendants had available to them alternative 
sources for the medical information concerning plaintiff's injuries and course of 
rehabilitation and thus could not have been surprised or prejudiced when plaintiff's expert 
was permitted to testify thereto 'in the interests of justice' (see, McDougald v Garber, 135 
AD2d 80, 94, mod on other grounds 73 NY2d 246)."). 
148 CPLR 3122. 
149 CPLR 3122(a)(1). 
150 Accent Collections, Inc. v. Cappelli Enterprises, Inc., 924 N.Y.S.2d 545 (N.Y. App. Div. 2d 
Dept. 2011). 
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prosecution or defense of an action, regardless of 
the burden of proof." The phrase "material and 
necessary" should be interpreted liberally, and the 
test is one of "usefulness and reason."151 Unlimited 
disclosure, however, is not required152, and the rules 
provide that the court may issue a protective order 
"denying, limiting, conditioning or regulating the 
use of any disclosure device" to "prevent 
unreasonable annoyance, expense, embarrassment, 
disadvantage, or other prejudice to any person or 
the courts" (CPLR 3103 [a]). Generally, the 
supervision of disclosure is left to the broad 
discretion of the trial court, which must balance the 
parties' competing interests153… A motion to 
compel responses to demands and interrogatories is 
properly denied where the demands and 
interrogatories seek information which is irrelevant, 
overly broad, or burdensome.154 While the failure of 
a party to challenge the propriety of a notice for 
discovery and inspection within the time prescribed 
by the CPLR forecloses inquiry into the propriety of 
the information sought, there is an exception with 
regard to requests that are palpably improper.155 

 The First Department finds "palpably improper" as "overly broad 
and unnecessarily burdensome,"156 and production should not be 
compelled despite lack of timely objection.157 The Second Department 

                                                      
151 Id. citing Kooper v Kooper, 74 AD3d 6, 10 [2010] [internal quotation marks omitted]. 
152 Id. referencing Spohn-Konen v Town of Brookhaven, 74 AD3d 1049 [2010]; Palermo Mason 
Constr. v Aark Holding Corp., 300 AD2d 460 [2002]. 
153 Id. referencing see Kooper v Kooper, 74 AD3d at 17; Palermo Mason Constr. v Aark Holding 
Corp., 300 AD2d 460 [2002]. 
154 Id. referencing Merkos L'Inyonei Chinuch, Inc. v Sharf, 59 AD3d 408 [2009]; Gilman & 
Ciocia, Inc. v Walsh, 45 AD3d 531 [2007]; Paradis v F.L. Smithe Mach. Co., Inc., 25 AD3d 594 
[2006]. 
155 Id. referencing  Otto v Triangle Aviation Servs., 258 AD2d 448 [1999]; see also During v City 
of New Rochelle, N.Y., 55 AD3d 533 [2008]; Velez v South Nine Realty Corp., 32 AD3d 1017 
[2006]; Cipriano v Righter, 100 AD2d 923 [1984]. 
156 Ford v. Rector, 916 N.Y.S.2d 113 (N.Y. App. Div. 1st Dept. 2011). 
157 Lea v. New York City Transit Auth., 867 N.Y.S.2d 918 (N.Y. App. Div. 1st Dept. 2008) 
("Concerning the demands that do remain in issue on appeal, they are all palpably 
improper (see Haller v North Riverside Partners, 189 AD2d 615, 616 [1993], citing Alaten Co. v 
Solil Mgt. Corp., 181 AD2d 466 [1992]; cf. Sonsini v Memorial Hosp. for Cancer & Diseases, 262 
AD2d 185, 186-187 [1999]), and thus production thereof should not be compelled despite 
defendant's failure to timely object thereto under CPLR 3122 (see Haller; Perez v Board of 
Educ. of City of N.Y., 271 AD2d 251 [2000])). 
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defines "palpably improper" as "information of a confidential and private 
nature which does not appear relevant to the issues in the case."158  

  

J. Counsel Must Act Responsibly 
   
Failure by counsel to implement a litigation hold at the appropriate 

time is sanctionable.159 Furthermore, counsel must at least perform a basic 
investigate the client’s technology systems.160 Moreover, failed 
supervision, communications and to place safeguards against spoliation 
are all sanctionable.161 However, in appropriate cases, law office failure is 
a factor and may be excusable if reasonable.162 Yet without a reasonable 

                                                      
158  Muller v. Sorensen, 526 N.Y.S.2d 496 (N.Y. App. Div. 2d Dept. 1988), referencing 
Matthews Indus. Piping Co. v. Mobil Oil Corp., 114 AD2d 772; Briton v. Knott Hotels Corp., 111 
AD2d 62; Penn York Constr. Corp. v. State of New York, 92 AD2d 1086.  
159 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33, 42, 44, 939 
N.Y.S.2d 321, 328, 330 (1st Dep't 2012) ("EchoStar was grossly negligent in failing to 
implement a litigation hold until after litigation had already been commenced; that 
EchoStar did not implement an appropriate litigation hold until …  approximately four 
months after litigation had been commenced; that such failures entitle a finder of fact to 
presume the relevancy of the destroyed electronic data; and that an adverse inference 
charge was an appropriate spoliation sanction in light of the above."). 
160 Einstein v. 357 LLC, 2009 WL 4543044,  ("[A]ttorneys and IT Director failed to 
investigate the basic mechanics of the Corcoran email system, including the manual 
deletion policy… The failure to suspend the deletion policy or to investigate the basic ways 
in which emails were stored and deleted constitutes a serious discovery default on the part 
of the Corcoran Defendants and their counsel rising to the level of gross negligence or 
willfulness."). 
161 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 424 (S.D.N.Y. 2004) ("Counsel, in turn, 
failed to request retained information from one key employee and to give the litigation 
hold instructions to another. They also failed to adequately communicate with another 
employee about how she maintained her computer files. Counsel also failed to safeguard 
backup tapes that might have contained some of the deleted e-mails, and which would 
have mitigated the damage done by UBS's destruction of those e-mails.  The conduct of 
both counsel and client thus calls to mind the now-famous words of the prison captain in 
Cool Hand Luke: 'What we've got here is a failure to communicate.' Because of this failure 
by both UBS and its counsel, Zubulake has been prejudiced. As a result, sanctions are 
warranted."); Metro. Opera Ass'n, Inc. v. Loc. 100, Hotel Employees and Rest. Employees Intern. 
Union, 212 F.R.D. 178, 221-24 (S.D.N.Y. 2003) adhered to on reconsideration, 00 CIV. 
3613 (LAP), 2004 WL 1943099 (S.D.N.Y. 2004) ("Union counsel's participation in and 
supervision of discovery in this case was in no way 'consistent with the spirit and purposes 
of Rules 26 through 37,' and mandatory sanctions under Rule 26(g) must be imposed… 
[T]here is ample evidence of willfulness and bad faith on the part of both counsel and the 
Union.") 
162 Wagner v. 119 Metro, LLC, 59 A.D.3d 531, 873 N.Y.S.2d 177 (2d Dep't 2009) ("[T]he 
defendants' submission in opposition to the motion demonstrated the reasonableness of 
their excuse that the law office failure of their prior counsel explained their failure to 
provide discovery (see Hageman v Home Depot U.S.A., Inc., 25 AD3d 760 [2006]; Halikiopoulos 
v New York Hosp. Med. Ctr. of Queens, 284 AD2d 373 [2001]). 873 N.Y.S.2d 177.); CDR 
Creances S.A.S. v. Cohen, 62 A.D.3d 576, 880 N.Y.S.2d 251 (1st Dep't 2009) ("[G]iven the 
sworn statements on behalf of these defendants that their prior counsel had failed to 
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excuse and demonstration of a meritorious defense to a motion, the court 
will not likely provide relief.163 Moreover, negligence on the part of 
counsel can be imputed to the client.164  

                                                                                                                    
advise them of the need to appear for depositions, as well as their foreign residence and 
the facial merit of their defenses, the court erred in finding that their failure to comply was 
willful, contumacious or due to bad faith (see Weissman v 20 E. 9th St. Corp., 48 AD3d 242 
[2008])."); Wzontek v. A & L, Inc., 61 A.D.3d 1404, 877 N.Y.S.2d 561 (4th Dep't 2009) 
("[W]e note that the record establishes that plaintiff's attorneys repeatedly failed to comply 
with reasonable discovery requests and court-ordered discovery and that one of plaintiff's 
attorneys acted improperly during plaintiff's deposition. Nevertheless, we conclude that 
the court neither abused nor improvidently exercised its discretion in determining that 
such conduct did not warrant the ultimate sanction of dismissal (see Optic Plus Enters., Ltd. v 
Bausch & Lomb Inc., 37 AD3d 1185, 1186-1187 [2007]; Andruszewski v Cantello, 247 AD2d 
876 [1998]). Inasmuch as plaintiff's attorneys ultimately complied with all discovery 
requests and orders, the prejudice to defendant was remediable and dismissal is not 
appropriate (see generally Lipin v Bender, 84 NY2d 562, 572 [1994], rearg denied 84 NY2d 1027 
[1995]).) Shapiro v. Kurtzman, 50 A.D.3d 771, 855 N.Y.S.2d 610 (2d Dep't 2008) ("Initially, 
the plaintiff had a reasonable justification for his failure to present the new facts earlier, as 
he was unaware of his former attorney's illness at the time of the original motion to 
dismiss the complaint insofar as asserted against Kurtzman (see CPLR 2221 [e] [3]). 
Furthermore, in light of the new information presented, the plaintiff's failure to provide 
disclosure was not willful or contumacious. Accordingly, the Supreme Court providently 
exercised its broad discretion in granting leave to renew and thereupon denying 
Kurtzman's motion to dismiss the complaint insofar as asserted against her, and in 
granting her alternative relief."). 
163 Caprio v. 1025 Manhattan Ave. Corp., 880 N.Y.S.2d 192 (N.Y. App. Div. 2d Dept. 2009 
("In order to vacate their default in opposing the plaintiffs' motion pursuant to CPLR 
3126 to strike their answers, the defendants were required to demonstrate a reasonable 
excuse for their default and a meritorious defense to both the motion and the action (see 
CPLR 5015 [a] [1]; Nowell v NYU Med. Ctr., 55 AD3d 573 [2008]; Raciti v Sands Point 
Nursing Home, 54 AD3d 1014 [2008]; Simpson v Tommy Hilfiger U.S.A., Inc., 48 AD3d 389, 
392 [2008]; Diamond v Vitucci, 36 AD3d 650 [2007]). The defendants failed to set forth a 
reasonable excuse for their default in opposing the plaintiffs' motion. Although the 
defendants' attorney claimed that he did not receive the plaintiffs' motion papers, his mere 
denial of receipt was insufficient to rebut the proof that the motion papers were properly 
mailed and the presumption of receipt arising from that proof (see Kihl v Pfeffer, 94 NY2d 
118, 122 [1999]; Diamond v Vitucci, 36 AD3d 650 [2007]; Philippi v Metropolitan Transp. Auth., 
16 AD3d 654, 655 [2005]; Sarva v Chakravorty, 14 AD3d 689 [2005]; Platonov v Sciabarra, 305 
AD2d 651 [2003]). The defendants also failed to demonstrate a meritorious defense to the 
motion to strike their answers by offering an adequate explanation for their failure to fully 
and timely respond to the plaintiffs' discovery demands and court directives requiring 
compliance with such demands (see Howe v Jeremiah, 51 AD3d 975 [2008]; Watson v Hall, 43 
AD3d 435, 436 [2007]; Devito v J & J Towing, Inc., 17 AD3d 624 [2005]). Under these 
circumstances, the defendants' motion to vacate the order dated February 7, 2008 should 
have been denied."). 
164 Archer Capital Fund, L.P. v. GEL, LLC, 944 N.Y.S.2d 179 (N.Y. App. Div. 2d Dept. 
2012) leave to appeal dismissed, 976 N.E.2d 227 (N.Y. 2012) ("Under the circumstances, 
any alleged negligence by the appellants' former attorney was properly imputed to the 
appellants because of their failure to ascertain the status of the case (see Diamond Truck 
Leasing Corp. v Cross Country Ins. Brokerage, Inc., 62 AD3d 745 [2009]; Santiago v Santana, 54 
AD3d 929, 930 [2008]; Nurse v Figeroux & Assoc., 47 AD3d at 779; Edwards v Feliz, 28 
AD3d 512, 513 [2006]; MRI Enters. v Amanat, 263 AD2d 530, 531 [1999]; cf. L&L Auto 
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New York Practice Series - Commercial Litigation in New York 

State Courts advises as follows: 

It is essential that you monitor and document the 
preservation of electronically stored information 
once a litigation hold is issued. Counsel should 
supervise, and be in contact on a regular basis with, 
the individuals charged with searching for and 
preserving relevant electronically stored 
information. If relevant documents are not 
preserved, counsel’s failure to supervise and 
monitor the preservation and production of such 
information may result in a determination that the 
party acted in a grossly negligent manner. Counsel 
should memorialize the monitoring steps 
undertaken. Where relevant electronically stored 
information is located on a small number of backup 
tapes and the preservation of such tapes is 
appropriate, counsel should take possession of the 
back-up tapes or, at the very least, be certain that 
relevant back-up tapes are segregated so that the 
information contained on them will not be 
overwritten or otherwise lost. 
 
Counsel’s supervision should not be limited to 
document preservation activities at the workplace. 
You should also confirm that if personnel work at 
home and have responsive documents on a home 
computer or a laptop that they have been searched 
and that relevant documents are preserved.18 
Similarly, you should confirm that paper files in off-
site storage facilities and that the files of agents or 
affiliates, even if they are offshore, have been 
searched. 

The emphasis on counsel’s role in the preservation 
of relevant electronically stored information in Rule 

                                                                                                                    
Distribs. & Suppliers Inc. v Auto Collection, Inc., 85 AD3d 734, 735-736 [2011])."); Gutman v. A 
to Z Holding Corp., 91 A.D.3d 718, 936 N.Y.S.2d 316 (2d Dep't 2012) ("The plaintiff failed 
to establish a reasonable excuse for his defaults. The defaults on the part of the plaintiff's 
former attorney Klatsky are imputed to the plaintiff despite Klatsky's alleged failure to 
inform the plaintiff of the outstanding discovery issues and the court's conditional order of 
dismissal (see Greenwald v Zyvith, 23 AD2d 201 [1965])."). 
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8(b) of the Uniform Rules of the Commercial 
Division, the Uniform Rules for the New York Trial 
Courts, Fed. R. Civ. P. 26(f), Fitzpatrick, Zubulake V, 
Pension Committee and Metropolitan Opera may be 
indicative of a trend rejecting counsel’s passive role 
in the discovery process and requiring that counsel 
be active in identifying, preserving and monitoring 
the production of electronic records. 

Although the case law is trending toward requiring 
counsel to be more active or "hands on" when it 
comes to electronic document preservation and 
production, the state courts have not articulated a 
"best practices" gold standard that must be followed 
in that regard. Furthermore, articulating such a test 
would be difficult since, as noted earlier in this 
section, state courts and counsel are not devoting 
much time or attention to the discussion of this 
topic at the preliminary conference. Moreover, 
inasmuch as each case is unique, a one-size-fits-all 
"best practices" standard is probably not feasible or 
reasonable.165 

K. Specific Sanctions 
 

1. Preclusion 
  
In Mangione v. Jacobs, the Supreme Court (Queens County) 

provided an overview of persuasive authority on the sanction of 
preclusion. There, the court outlined three types of preclusion sanctions: 
1) "Precluding the spoliator from offering evidence or the principal of the 
spoliator from testifying;" 2) "Precluding the spoliator from introducing 
any expert testimony or report to explain the destruction of evidence;" 
and 3) "Barring cross-examination at trial."166 

  
Failure to issue a timely litigation hold, causing a failure to disclose, 

may trigger a preclusion sanction against the respondent even if the 
information later becomes available.167 Where impropriety is suspected, 

                                                      
165 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:26 (3d ed.) (internal footnotes 
omitted). 
166 Mangione v. Jacobs, 950 N.Y.S.2d 457 (N.Y. Sup. Ct. 2012). 
167 In Ecor Solutions, Inc. v. State, Dept. of Environmental Conservation, 17 Misc. 3d 1135(A), 851 
N.Y.S.2d 69 (Ct. Cl. 2007) (in relation to defendant's failure to issue a timely litigation 
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courts have imposed preclusion as an appropriate sanction.168 It is no 
surprise, then, that a willful and contumacious character on the part of 
respondents can trigger this sanction.169 Nor is it a surprise that the court 
precluding an expert witness from testifying for respondents "pattern of 
egregious conduct and questionable -- and, at times, blatantly improper -- 
litigation tactics."170 

                                                                                                                    
hold, the Court of Claims stated that "There can be no dispute that defendant should be, 
and hereby is, precluded from offering as evidence at trial any reference to or use of 
undisclosed electronic mail or documents, if any, from whatever source." 851 N.Y.S.2d 69. 
The court went on to say "While the Court notes the defendant's apparent failure to place 
a litigation hold on, or otherwise modify, its e-mail retention policy with regard to project 
communications during the course of the litigation, no proof has been offered by claimant 
beyond surmise and conjecture that any previously undisclosed, relevant electronic 
communications or documents existed and were spoliated, to its prejudice."). 
168 United States v. Yevakpor, 419 F.Supp.2d 242, 247 & 251-52 [N.D.N.Y. 2006] (the 
sanction of preclusion of offering evidence at trial was imposed upon the government for 
destroying 87.5% of a batch of electronic evidence it had deemed as irrelevant. 419 
F.Supp.2d 242, 252. There, the court stated that the conduct "smacks of impropriety."). 
169 Santini v. Alexander Grant & Co., 245 A.D.2d 30, 30–31, 664 N.Y.S.2d 784, 785 (1st 
Dep't 1997) ("The willful and contumacious character of plaintiffs' failure to produce the 
missing pages is evident from their noncompliance with three court orders, the last of 
which specifically directed them to produce the subject pages, their failure to respond to 
correspondence from defendants regarding the missing pages and their failure to offer any 
credible excuse for these defaults (see, Glasburgh v Port Auth., 193 AD2d 441; Mills v Ducille, 
170 AD2d 657, 658). Under these circumstances, we find that plaintiffs should be 
precluded from introducing the documents into evidence. While preclusion is obviously a 
harsh remedy, it is clearly warranted where repeated, legitimate demands on the part of an 
adversary, as well as orders of the court, are met with dissimulation rather than 
compliance."). 
170 Voom Hd Holdings LLC v. Echostar Satellite L.L.C, 2010 WL 8400073 (the Supreme 
Court granted, inter alia, sanctions of precluding an expert witness from testifying in light 
of "the court note[ing] EchoStar's pattern of egregious conduct and questionable -- and, at 
times, blatantly improper -- litigation tactics. EchoStar's spoliation in this action, and the 
fact that it has been sanctioned for spoliation in previous actions, is precisely the type of 
offensive conduct that cannot be tolerated by the court. Similarly egregious is EchoStar's 
last-minute finagling with expert reports, believing that it can play fast and loose with the 
rules of procedure in order to enhance its litigation posture. EchoStar itself wrote in the 
PC Order that the parties would be bound by the Federal Rules with respect to exchanging 
expert reports and engaging in expert discovery. EchoStar now has the temerity to argue 
that it never agreed to adopt the Federal Rules at all, further demonstrating that, 
throughout this litigation, EchoStar has been hoist with its own petard."); VOOM HD 
Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321 (N.Y. App. Div. 1st Dept. 2012) 
("In litigation arising out of a contract dispute, an adverse inference was an appropriate 
and proportionate sanction to impose against defendant in light of its culpability in 
destroying electronic evidence after it could reasonably have anticipated that its actions 
would result in litigation, and the prejudice to plaintiff. The record showed that defendant 
acted in bad faith in destroying the evidence. The sanctioning court appropriately 
considered a prior case which held that defendant was grossly negligent in preserving 
evidence since it demonstrated that defendant was well aware of its preservation 
obligations and of the problems associated with its automatic deletion of e-mails that 
could be relevant to litigation to which it was a party. The destruction of e-mails during the 
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2. Adverse Inference Instruction 
  
New York Pattern Jury Instruction 1:77 on adverse inferences171 

states as follows: 

The pattern charge permits, but does not require, 
the jury to draw an adverse inference and is, thus, 
the least onerous of the possible sanctions. This 
permissive adverse inference charge should be 
given, upon request, only when a party has failed to 
produce a document or other item of physical 
evidence and the party seeking the charge has made 
a prima facie showing that the document in 
question actually exists or existed, is or was under 
the opposing party’s control and there is no 
reasonable explanation for its nonproduction, Jean-
Pierre v Touro College, 40 AD3d 819, 836 NYS2d 283; 
Wilkie v New York City Health and Hospitals Corp., 274 
AD2d 474, 711 NYS2d 29; see Love v New York 
Housing Authority, 251 AD2d 553, 674 NYS2d 750; 
Fares v Fox, 198 AD2d 396, 603 NYS2d 892; see 
Jackson ex dem. Neilson v McVey, 18 Johns 330 (NY); 
see also Bleecker v Johnston, 69 NY 309 (stating, in 
dictum, "the stringent maxim 'Omnia presumatur 
contra spoliatorem’ … If a party by his own tortious 
act withhold the evidence by which the nature of 
the case would be made manifest, a presumption to 
his disadvantage may be indulged by the jury"); 
Reehil v Fraas, 129 AD 563, 114 NYS 17, rev'd on 
other grounds, 197 NY 64, 90 NE 340 (where party 
having possession or control withheld evidence that 
would conclusively determine disputed fact, 
withholding gives rise to conclusive inference, i.e., 

                                                                                                                    
critical time when the instant parties' business relationship was unquestionably 
deteriorating reflected, at best, gross negligence. Further, the destruction of e-mails after 
litigation had been commenced, when defendant was unquestionably on notice of its duty 
to preserve, was grossly negligent, if not intentional. Inasmuch as defendant acted in bad 
faith or with gross negligence in destroying the evidence, the relevance of the evidence was 
presumed and need not have been demonstrated by plaintiff."). 
171 An inference is "[a] conclusion reached by considering other facts and deducing a logical 
consequence from them. An "adverse inference" is "[a] detrimental conclusion drawn by the 
fact-finder from a party's failure to produce evidence that is within the party's control. 
Some courts allow the inference only if the party's failure is attributable to bad faith. — 
Also termed adverse presumption. Cf. spoliation (1)." INFERENCE, Black's Law Dictionary 
(9th ed. 2009), inference. 
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presumption of law, that fact is not as party claims 
it to be).172 

The court in Zubulake IV notes:  

In practice, an adverse inference instruction often 
ends litigation-it is too difficult a hurdle for the 
spoliator to overcome. The in terrorem effect of an 
adverse inference is obvious. When a jury is 
instructed that it may 'infer that the party who 
destroyed potentially relevant evidence did so out of 
a realization that the [evidence was] unfavorable, ' 
the party suffering this instruction will be hard-
pressed to prevail on the merits. Accordingly, the 
adverse inference instruction is an extreme sanction 
and should not be given lightly.173 

  "In the context of a request for an adverse inference instruction, 
the concept of 'relevance' encompasses not only the ordinary meaning of 
the term,  but also that the destroyed evidence would have been favorable 
to the movant.  'This corroboration requirement is even more necessary 
where the destruction was merely negligent, since in those cases it cannot 
be inferred from the conduct of the spoliator that the evidence would 
even have been harmful to him.' This is equally true in cases of gross 
negligence or recklessness; only in the case of willful spoliation does the 
degree of culpability give rise to a presumption of the relevance of the 
documents destroyed."174  

 
 "A showing of gross negligence is 'plainly enough to justify 

sanctions at least as serious as an adverse inference.'"175 Moreover, when a 
party establishes gross negligence in the destruction of evidence, that fact 
alone suffices to support a finding that the evidence was unfavorable to 

                                                      
172 N.Y. Pattern Jury Instr.--Civil 1:77 (3d ed.). 
173 Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 219-20 (S.D.N.Y. 2003) (internal 
quotes, footnote omitted), referencing Mary Kay Brown & Paul D. Weiner, Digital Dangers: 
A Primer on Electronic Evidence in the Wake of Enron, 74 Pa. B.A.Q. 1, 7 (2003) (listing "severe 
sanctions, such as adverse inference instructions" imposed by courts when "relevant 
electronic evidence was not preserved, or was intentionally destroyed"). 
174 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 431 (S.D.N.Y. 2004), citing Residential 
Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 108 (2d Cir. 2002) (other footnotes 
omitted). 
175 Einstein v. 357 LLC, 2009 WL 4543044 citing Hang Chan v Triple 8 Palace, Inc., 2005 WL 
1925579, at *7 [SD NY Aug. 11, 2005]. 
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the grossly negligent party.176 Similarly, if evidence is destroyed after such 
evidence has been requested by another party or after a party has 
requested that such evidence be preserved, New York State courts have 
found such destruction to be contumacious."177 Likewise, a showing of 
bad faith will suffice to warrant the sanction.178 Moreover, the improper 
conduct of a party alone, even absent evidence that required documents 
existed, can warrant an adverse-inference instruction.179 

 
3. Striking All or Part of a Pleading 

  
"It is ...well settled, … that '[t]he extreme sanction of dismissal is 

warranted only where there is a clear showing that plaintiff’s failure to 
comply with discovery demands was willful, contumacious or in bad 
faith.'"180 Courts prefer that an action reach a judgment on the merits.181 

                                                      
176 Id. referencing Reilly v Natwest Markets Group Inc., 181 F3d 253, 268 [2d Cir 1999]), and 
Arista Records LLC, at *23 [noting that, by contrast, when the destruction of evidence is 
merely negligent, the party seeking sanctions must show through extrinsic evidence that 
the destroyed evidence was relevant]. 
177 Id. referencing Cataldo v Budget Rent A Car, 170 AD2d 475 [2d Dept 1991]. 
178 VOOM HD Holdings LLC v. EchoStar Satellite L.L.C., 939 N.Y.S.2d 321, 331 (N.Y. App. 
Div. 1st Dept. 2012) ("Since EchoStar acted in bad faith or with gross negligence in 
destroying the evidence, the relevance of the evidence is presumed and need not have 
been demonstrated by Voom (see Sage Realty Corp. v. Proskauer Rose LLP, 275 A.D.2d 11, 
16–17, 713 N.Y.S.2d 155 [2000], lv. dismissed 96 N.Y.2d 937, 733 N.Y.S.2d 375, 759 N.E.2d 
374 [2001] [dismissal of complaint pursuant to CPLR 3126 warranted where party willfully 
destroyed evidence; noting 'it is the peculiarity of many spoliation cases that the very 
destruction of the evidence diminishes the ability of the deprived party to prove relevance 
directly']."). 
179 County of Erie v. Abbott Laboratories, Inc., 913 N.Y.S.2d 482 (N.Y. Sup. Ct. 2010) (The 
Supreme Court stated "Plaintiff's failure to place a 'litigation hold' on the routine 
destruction of documents or otherwise make any discernible effort to preserve documents 
that were potentially relevant to its action against defendant, in the 3½ years since the 
action's commencement, was 'grossly negligent,' and defendants were entitled to an 
adverse inference charge at trial. In addition, plaintiff's failures were so grossly negligent as 
to warrant the award of the reasonable fees and costs of defendants' CPLR 3126 motion. 
Although the record was insufficient to determine whether the documents sought by 
defendants were in fact ever in plaintiff's possession and/or highly significant, plaintiff's 
failure to take affirmative steps to preserve documents warranted sanction. A former 
employee of plaintiff who was among those responsible for responding to defendants' 
discovery demands testified that he was unaware of any efforts to preserve documents for 
the litigation. Two former officers also testified that they were never asked to preserve or 
retain any documents."). 
180 Carpenter v. Browning-Ferris Industries, Inc., 763 N.Y.S.2d 871 (N.Y. App. Div. 4th Dept. 
2003), citing Fox v Eastman Kodak Co., 275 AD2d 921, 921 [2000]; see Gadley, 259 AD2d at 
1042; Stocker v Rupp, 231 AD2d 872, 873 [1996]; Henderson-Jones v. City of New York, 87 
A.D.3d 498, 928 N.Y.S.2d 536 (1st Dep't 2011) (The First Department overruled lower 
court denial to strike answer because the Defendant was unable to demonstrate the 
documents sought were truly unavailable.  87 A.D.3d 498. The court noted "Here, the 
affidavits submitted by defendants reveal that the efforts that defendants maintain they 
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In some case, prejudice alone will suffice to impose this sanction182, while 
lack of prejudice can avoid the sanction.183 In contrast, the sanction can 

                                                                                                                    
took to ascertain the names of the officers were so unimaginative and lacking in diligence 
that it is hard to characterize them as anything other than willfully designed to thwart 
plaintiff."); O'Connor v. Syracuse University, 21 Misc. 3d 1106(A), 873 N.Y.S.2d 235 (Sup 
2008), aff'd as modified, 66 A.D.3d 1187, 887 N.Y.S.2d 353 (3d Dep't 2009), leave to 
appeal dismissed, 14 N.Y.3d 766, 898 N.Y.S.2d 92, 925 N.E.2d 97 (2010) (The Third 
Department stated that "Given the conflicting evidence as to whether a Syracuse employee 
received such a statement and the complete lack of evidence that any failure on the part of 
Syracuse to secure and turn over the alleged statement was willful, contumacious or in bad 
faith, it would be inappropriate to preclude Syracuse from defending this lawsuit on the 
merits."); Einstein v. 357 LLC, 2009 WL 4543044 (N.Y. Sup 2009) ("'Plaintiff, as the 
moving party, must show that defendant willfully failed to comply with discovery 
demands.'" citing  Pimental v City of New York, 246 A.D.2d 467, 468 [1st Dept 1998] citing 
Herrara v City of New York, 238 AD2d 475, 476 [2d Dept. 1997]) ). 
181 Euro-Central Corp. v. Dalsimer, Inc., 22 A.D.3d 793, 803 N.Y.S.2d 171 (2d Dep't 2005) 
("Actions should be resolved on their merits whenever possible, and the drastic remedy of 
the striking of a pleading should not be employed without a showing that the failure to 
comply with discovery demands was willful, contumacious, or in bad faith (see Rowell v Joyce, 
10 AD3d 601 [2004]; Beneficial Mtge. Corp. v Lawrence, 5 AD3d 339 [2004]; Bach v City of New 
York, 304 AD2d 686 [2003]; Byrne v City of New York, 301 AD2d 489 [2003])."). Rosen v. 
Corvalon, 309 A.D.2d 723, 766 N.Y.S.2d 555 (1st Dep't 2003) ("As we have noted, 'a court 
should not resort to striking an answer for failure to comply with discovery directives 
unless noncompliance is clearly established to be both deliberate and contumacious .... 
Moreover, even where the proffered excuse is less than compelling, there is a strong 
preference in our law that matters be decided on their merits' (Catarine v Beth Israel Med. 
Ctr., 290 AD2d 213, 215 [2002]; cf. United States Fire Ins. Co. v J.R. Greene, Inc., 272 AD2d 
148, 149 [2000] ['willful frustration of plaintiffs' discovery efforts']). Defendant provided a 
reasonable excuse for his failure to appear (see Palmenta v Columbia Univ., 266 AD2d 90, 91 
[1999])."); Osterhoudt v. Wal-Mart Stores Inc., 273 A.D.2d 673, 709 N.Y.S.2d 685 (3d Dep't 
2000) ("'the general policy [is in] favoring the resolution of actions on their merits" (Mrs. 
London's Bake Shop v City of Saratoga Springs, supra, at 750)."); Netti v. Auburn Enlarged City 
School Dist., 309 A.D.2d 1143, 764 N.Y.S.2d 886 (4th Dep't 2003) ("'[T]he harsh remedy of 
striking an answer should be granted only where it is conclusively shown that the discovery 
default was deliberate or contumacious' (Gadley v U.S. Sugar Co., 259 AD2d 1041, 1042 
[1999]; see Sloniger v Niagara Mohawk Power Corp., 306 AD2d 842 [2003])."). 
182 Harrison v. Harrison, 871 N.Y.S.2d 551 (N.Y. App. Div. 4th Dept. 2008) ("Court did not 
err in refusing to strike defendants' answer in its entirety based on defendants' spoliation 
of evidence… loss of physical evidence in question did not deprive plaintiff of means of 
proving his causes of action against defendants."). Bomzer v. Parke-Davis, Div. of Warner 
Lambert Co., 12 Misc. 3d 1179(A), 2006 WL 1882414 (N.Y. Sup 2006), order aff'd, 41 
A.D.3d 522, 839 N.Y.S.2d 110 (2d Dep't 2007) (The motion by the defendants to dismiss 
the plaintiff's complaint pursuant to CPLR § 3126(3) for plaintiff's willful failure to comply 
with disclosure which has prejudiced the defendants or in the alternative to strike the 
plaintiff's claims for back pay and preclude any proof or claims for post termination 
income is hereby granted in its entirety and the plaintiff's action is dismissed… While this 
Court recognizes that dismissal of a case is the most drastic of sanctions to be imposed, it 
is appropriate where the plaintiff has exhibited not only a willful and contumacious 
disregard of discovery demands and the Court's orders to provide discovery but manifests 
bad faith to both the Court and defendants' attorneys by asserting a confidentiality 
agreement where none existed to frustrate legitimate discovery demands. See, Irizarry v. 
Ashar Realty Corp., 14 AD3d 323, 787 N.Y.S.2d 312 (2nd Dept.2005). The plaintiff's 
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be avoided if knowledge of the duty to preserve is not established.184 As 
well, culpability on the part of the requestor can avoid the sanction.185  

  
"Once the movant makes an affirmative showing of willful non-

compliance, however, the burden shifts to the non-movant to provide a 
reasonable excuse for its default."186  "A 'reasonable excuse' for non-
compliance can be shown by 'unusual or unanticipated circumstances.'"187 
"Absent such a showing, however, the Court has the discretion to strike 
the pleadings of parties that repeatedly and willfully fail to comply with 
outstanding discovery obligations."188 However, "the extreme penalty of 
dismissal should not be imposed in the absence of any prior notice to 
plaintiff that such a sanction might be imminent."189 As well, the sanction 

                                                                                                                    
continual delay of the discovery process with specious arguments and fact patterns 
asserted which were untrue and the continual failure to fully disclose his post termination 
employment and subsequent complaints of discrimination clearly point to a willful refusal 
to follow the dictates of the CPLR or this Court's prior orders and demands for full and 
complete disclosure and thus mandate the extreme sanction of dismissal. Beizer v. 
Schwartzben, 13 AD3d 327, 785 N.Y.S.2d 350 (2nd Dept.2004); Gozalez v. Guirguis, 264 
A.D.2d 813, 695 N.Y.S.2d 605 (2nd Dept.1999). See also, Ranfort v. Peak Tours Inc., 250 
A.D.2d 747, 672 N.Y.S.2d 918 (2nd Dept.1998)." 12 Misc. 3d 1179(A).). 
183 Friel v. Papa, 36 A.D.3d 754, 829 N.Y.S.2d 569 (2d Dep't 2007) ("In action alleging 
defamation and unlawful termination, it was error to strike answer due to destruction of 
hard drive of computer used by defendant; while some of information stored on destroyed 
hard drive was relevant to prosecution of action, since plaintiffs inspected hard drive and 
obtained relevant information prior to its destruction, they were not deprived of means of 
proving their case; furthermore, plaintiffs failed to show that evidence destroyed was 
central to their case or that they were prejudiced by its destruction."). 
184 Pezhman v. Department of Educ. of City of New York, 95 A.D.3d 625, 944 N.Y.S.2d 128, 279 
Ed. Law Rep. 1074 (1st Dep't 2012), (The First Department upheld the lower court’s 
denial to strike the answer because Plaintiff had not established that prior to destruction 
Defendant knew they would be needed or had an obligation to preserve.). 
185 Aloyts v. 601 Tenant's Corp., 23 Misc. 3d 1108(A), 886 N.Y.S.2d 66 (Sup 2009), aff'd, 
Aloyts v. 601 Tenant's Corp., 84 A.D.3d 1287, 2011 WL 2164019 (2d Dep't 2011) (The 
Second Department stated that even though defendant had produced documents that 
"had been materially altered… This Court denies the request to strike the defendants' 
answer in its entirety based upon plaintiffs' own apparent culpability in presenting the false 
affidavit of a court reporter."). 
186 Einstein v. 357 LLC, 2009 WL 4543044 (N.Y. Sup 2009). 
187 Id., citing Quintanna v Rogers, 306 AD2d 167 [1st Dept. 2003]. 
188 Id., referencing Arts4All v Hancock, 54 AD3d 286 [1st Dept. 2008]; Corsini v U-Haul 
International, Inc., 212 AD2d 288, 291 [1st Dept. 1995]. 
189 Sidelev v. Tsal-Tsalko, 860 N.Y.S.2d 96 (N.Y. App. Div. 1st Dept. 2008), referencing 
Postel v New York Univ. Hosp., 262 AD2d 40, 42 [1999] ("We note that plaintiff's adversaries 
did not move for such relief…" Armstrong v. B.R. Fries & Associates, Inc., 945 N.Y.S.2d 74 
(N.Y. App. Div. 1st Dept. 2012). "The court improvidently exercised its discretion under 
CPLR 3126 in denying defendants' motion to vacate the striking of their answer, since they 
did not have 'prior notice . . . that such a sanction might be imminent' (Postel v New York 
Univ. Hosp., 262 AD2d 40, 42 [1999])."); Basch v. Greenwald, 791 N.Y.S.2d 777, 778 (N.Y. 
App. Div. 4th Dept. 2005) ("From a procedural standpoint, insofar as plaintiff sought to 
strike the answer based on defendant's failure to attend the scheduled deposition, such 
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can be avoided if there is another source available for the requested 
information.190 

 
Generally, dismissal of a cause of action is warranted where the 

destroyed evidence is key to the innocent party’s claims or 
defenses.191'However, [i]t is fundamentally unfair to require [a party] to 
come forward with evidence that the destroyed [documents] are key 
evidence ..., where [the party] has no way of knowing what records were 
destroyed. That is exactly why there are sanctions for spoliation. [The 
party] will never know what was in the records ... which is why [the 
spoliating party] should have preserved the records.'"192  

 

                                                                                                                    
motion should have been on notice to him (see, e.g., Boyle v. City of New York, 269 A.D.2d 
135, 701 N.Y.S.2d 896; Postel v. New York Univ. Hosp., 262 A.D.2d 40, 42, 691 N.Y.S.2d 
468; Johnson v. Haig, 226 A.D.2d 588, 641 N.Y.S.2d 571). In the absence of such notice, 
Supreme Court erred in imposing the extreme penalty of dismissal on this ground." 
Fraracci v. Lasouska, 724 N.Y.S.2d 218, 220 (N.Y. App. Div. 3d Dept. 2001). "We agree 
with defendant that he should have been given an opportunity to submit responding 
papers and present oral argument on the issues raised in plaintiff's motion… Thus, we 
reverse the order…"). 
190 Alleva v. United Parcel Serv., Inc., 947 N.Y.S.2d 438, 440 (N.Y. App. Div. 1st Dept. 2012) 
("[T]he extreme sanction of striking UPS's answer-the only relief plaintiff sought-is not 
warranted, since the center file does not constitute the sole source of the information and 
the sole means by which plaintiff can establish his case (see Schantz v. Fish, 79 A.D.3d 481, 
911 N.Y.S.2d 625 [2010]; Minaya v. Duane Reade Intl., Inc., 66 A.D.3d 402, 886 N.Y.S.2d 154 
[2009] ). A lesser sanction, such as an adverse inference charge, if sought, at trial, would be 
more appropriate."); Mendez v. La Guacatala, Inc., 944 N.Y.S.2d 313, 314-15 (N.Y. App. 
Div. 2d Dept. 2012) ("Here, while the Supreme Court properly determined that the 
plaintiff demonstrated that the defendants intentionally or negligently disposed of the 
video, the plaintiff's ability to prove his case without the video was not fatally 
compromised. Indeed, the plaintiff may testify at trial about the alleged assault by the 
defendants' employees. Thus, he is not left without means to prove his causes of action (see 
Barone v. City of New York, 52 A.D.3d 630, 631, 861 N.Y.S.2d 709). Accordingly, the 
Supreme Court improvidently exercised its discretion in striking the defendants' answer 
and in awarding the plaintiff summary judgment on the issue of liability on that basis. 
Under the circumstances of this case, the appropriate sanction would have been to direct 
that a negative inference charge be issued at trial against the defendants with respect to the 
unavailable video surveillance tape (id.; see Molinari v. Smith, 39 A.D.3d 607, 834 N.Y.S.2d 
269)."). 
191 915 Broadway Associates LLC v. Paul, Hastings, Janofsky & Walker, LLP, 950 N.Y.S.2d 724 
(N.Y. Sup. Ct. 2012), referencing Brown v. Parfums Jacques Bogar S.A., 12 Misc.3d 1187(A) 
[Sup Ct, N.Y. County 2006] ). 
192 915 Broadway Associates LLC v. Paul, Hastings, Janofsky & Walker, LLP, 950 N.Y.S.2d 724 
(N.Y. Sup. Ct. 2012), referencing Brown v. Parfums Jacques Bogar S.A., 12 Misc.3d 1187(A)  at 
*5 [Sup Ct, N.Y. County 2006] [dismissing cause of action for failure to preserve relevant 
documents]). 
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The court in Sage Realty summarizes neatly as follows: 

We also conclude that the destruction of the tapes 
was done in bad faith… CPLR 3126 provides that if 
a party 'willfully fails to disclose information which 
the court finds ought to have been disclosed ... the 
court may make such orders with regard to the 
failure or refusal as are just' As such, courts have 
'broad discretion' that must not be disturbed absent 
'clear abuse' to impose sanctions under CPLR 3126 
when a party intentionally, contumaciously or in bad 
faith fails to comply with a discovery order or 
destroys evidence prior to an adversary’s 
inspection.193 We have recognized that under such 
circumstances, dismissal may be appropriate as a 
matter of 'elementary fairness'194, especially when 
the destruction of the evidence is 'reprehensible'"195 
Although we also have recognized that dismissal 
may be an excessive remedy where the destroyed 
evidence is not crucial, with prejudice diminished 
accordingly196, and other courts have not dismissed 
when evidence was discarded in good faith, 
pursuant to normal business practices and in the 
absence of pending litigation or notice of a specific 
claim197, those factors are inapplicable in this case. 
Rather, dismissal is justified by the deliberate nature 
of the conduct that effectively impedes the ability of 
the deprived party to assert a claim or a defense.198 

  

                                                      
193 Sage Realty Corp. v. Proskauer Rose LLP, 713 N.Y.S.2d 155 (N.Y. App. Div. 1st Dept. 
2000), citing Puccia v Farley, 261 AD2d 83, 85; cf., Hill v Douglas Elliman-Gibbons & Ives, 256 
AD2d 31, lv granted 1999 NY App Div LEXIS 5200). 
194 Id., citing Kirkland v New York City Hous. Auth., 236 AD2d 170, 175 [inner quotes 
removed]. 
195 Id., citing Hyosung [Am.], Inc. v Woodcrest Fabrics, 106 AD2d 298, 299, appeal dismissed 64 
NY2d 934. 
196 Id., citing Atlantic Mut. Ins. Co. v Sea Transfer Trucking Corp., 264 AD2d 659. 
197 Id., citing Conderman v Rochester Gas & Elec. Corp., 262 AD2d 1068, 1070. 
198 Id., citing Hyosung [Am.], Inc. v Woodcrest Fabrics, supra (referencing also Siegel, Practice 
Commentaries, McKinney's Cons Laws of NY, Book 7B, CPLR C3126:7, at 757-758; 6 
Weinstein-Korn-Miller, NY Civil Practice ¶ 3126.04)) 
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4. Other Types of Sanctions 
  

Burden Shifting 
In Mangione, Supreme Court provided an overview of persuasive 

authority on the sanction of burden-shifting at trial.199 There, the court 
outlined that "burden-shifting might be a spoliation sanction in an 
appropriate case" and the court, with regard to shifting the burden based 
on the intentional spoliation of evidence, stated: '(B)urden shifting is 
proper when one party’s wrongdoing makes it practically impossible for 
the plaintiff to prove its case.'" Id.  

  
Survival of a Motion for Summary Judgment 

In Mangione, Supreme Court provided an overview of persuasive 
authority on the sanction of permitting a victim of spoliation who has 
amassed other proof to survive the spoliator’s motion for summary 
judgment. There, the court outlined, inter alia, "...where the innocent party 
has produced some (not insubstantial) evidence in support of his claim, 
the intentional destruction of relevant evidence by the opposing party may 
push a claim that might not otherwise survive summary judgment over 
the line," and "dispositive motion by defendants for dismissal or summary 
judgment would be denied as a sanction for spoliation."200 

  
  "Self-Executing" Sanction 
The Zubulake V court noted that in some cases, failure to disclose 

by itself causes the disclosing party to trip up in other areas of discovery 
to its own prejudice.201 

 
  Other "Creatively Fashioned" Sanctions 
In Mangione, in a footnote, Supreme Court suggested a number of 

other alternative sanctions courts may creatively fashion, among them, 
"depending on the factual context of a case, other spoliation sanctions… 
would include granting the moving party a default judgment, the retention 
of forensic experts at the spoliator’s expense, the imposition of attorney 

                                                      
199 Mangione v. Jacobs, 950 N.Y.S.2d 457, 471-72 (N.Y. Sup. Ct. 2012). 
200 Id. 
201 Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 437 (S.D.N.Y. 2004) ("Finally, I note 
that UBS's belated production has resulted in a self-executing sanction. Not only was 
Zubulake unable to question UBS's witnesses using the newly produced e-mails, but UBS 
was unable to prepare those witnesses with the aid of those e-mails. Some of UBS's 
witnesses, not having seen these e-mails, have already given deposition testimony that 
seems to contradict the newly discovered evidence. For example, if Zubulake's version of 
the evidence is credited, the e-mail from Davies acknowledging receipt of Zubulake's 
EEOC charge at 11:06 AM on August 21, 2001, puts the lie to Davies' testimony that he 
had not seen the charge when he spoke to Orgill—a conversation that was reflected in an 
e-mail sent at 2:02 PM. Zubulake is, of course, free to use this testimony at trial."). 
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fees and costs for all hours needed to be spent in, not only making a 
spoliation sanctions motion, but in attending depositions, hiring expert 
witnesses, etc., in order to overcome the effect of the spoliation, to 
whatever degree possible, when the case is presented to the jury or trier of 
fact."202   

  Judicial Admonition 
"A judge has value not necessarily sanctioning, but telling lawyers 

when they have done the wrong thing, and that they expect them do it the 
right way the next time. Sanctions are valuable in the egregious situation. 
The lawyer and the judge jawboning is much more valuable."203 

 

L. Tort Claims based on Intentional Spoliation 
   
The New York Practice Series - Commercial Litigation in New 

York State Courts notes: 

Counsel should take note of a recent Appellate 
Division decision that represents a sea change in 
New York jurisprudence with respect to the 
consequences of intentional spoliation of evidence. In 
IDT Corporation v. Morgan Stanley Dean Witter & Co., 
the First Department, reversing the lower court 
(Commercial Division, New York County), held 
that "cognizable claims for fraudulent 
misrepresentation and fraudulent concealment may 
be based on intentional spoliation of evidence, 
notwithstanding that New York does not recognize 
an independent tort of third-party negligent 
spoliation."204  Notably, in IDT Corporation, the 
spoliation at issue was Morgan Stanley’s 
withholding of over 500,000 pages that should have 
been produced in response to a subpoena served on 
Morgan Stanley in arbitration between plaintiff IDT 
and another company that IDT had contracted 
with. In the arbitration proceeding, after producing 
only 2,000 pages of documents in response to the 
subpoena, Morgan Stanley certified in writing that it 

                                                      
202 Mangione v. Jacobs, 950 N.Y.S.2d 457 (N.Y. Sup. Ct. 2012). 
203 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
43, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf. 
204 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:66 (3d ed.), citing IDT Corp. v. 
Morgan Stanley Dean Witter & Co., 63 A.D.3d 583, 882 N.Y.S.2d 60 (1st Dep't 2009). 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
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had fully complied with the subpoena. Needless to 
say, among the 500,000 pages intentionally withheld 
was the 'smoking gun' document supporting IDT’s 
claim that Morgan Stanley had induced the other 
party to breach its agreement with IDT. The First 
Department distinguished the Court of Appeals 
decision in Ortega v. City of New York,205 the decision 
the lower court relied on, by noting that in this case, 
unlike Oretga, the spoliation was intentional, not 
negligent. The First Department also noted that, 
unlike the City of New York, the defendant in the 
Ortega case, Morgan Stanley was not a stranger to 
the underlying arbitration, and in fact had a 
relationship with both contracting parties and owed 
each a fiduciary duty. As noted above, this decision 
raises the stakes in all cases where a party or 
nonparty certifies—as they so often are required to 
do—that it has produced all documents when in 
fact it has not.206 

M. Safe Harbor 
 
Electronic Discovery, Comparison of New York and Federal 

Practice notes as follows:  

Most information systems periodically delete or 
overwrite ESI as part of ordinary operating 
procedure. This prevents system overload. 
However, as a result of these normal operating 
procedures, inadvertent loss of evidence can occur. 
FRCP 37(e) prevents a court from imposing 
sanctions for failing to provide ESI "lost as the 
result of the routine, good-faith operation of an 
electronic information system" absent "exceptional 
circumstances." A similar safe harbor was proposed 
in [New York that failed to pass the legislature]. 
 
While obviously the intentional destruction of 
relevant data would open a party to serious 

                                                      
205 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:66 (3d ed.), citing Ortega v. 
City of New York, 9 N.Y.3d 69, 845 N.Y.S.2d 773, 876 N.E.2d 1189 (2007). 
206 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:66 (3d ed.). 
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sanctions, it is unlikely any court would look kindly 
on a party that turned a blind eye to the 
preservation of electronic data in the face of 
impending litigation, despite safe harbor provisions. 
The Advisory Committee notes to FRCP 37 reflect 
this sentiment. The notes state that to qualify for a 
"good faith" operation, in the face of litigation, a 
party may have to "modify or suspend certain 
features of [ ] routine operation to prevent the loss 
of information." Therefore, the integrity of a 
preservation plan or litigation hold procedure is of 
paramount importance to avoid sanctions. Counsel 
should also be aware that the Appellate Division, 
First Department recently recognized an 
independent claim for fraudulent concealment 
based on the intentional spoliation of evidence.207 
Nevertheless, counsel should take comfort in 
knowing that inadvertently lost data must prejudice 
the other side before a court will impose 
sanctions.208 

N. Conclusion on Sanctions 
 
The New York Practice Series - Commercial Litigation in New 

York State Courts notes: 

It bears mentioning that the federal case law on 
sanctions in electronic discovery is still developing. 
In particular, it is unsettled whether the negligent 
destruction of electronic evidence warrants 
sanctions such as an adverse instruction. It remains 
to be seen whether the principal holding of 
Residential Funding—that the negligent spoliation 
of electronic records may be sanctionable—and the 
complex, burden shifting analysis undertaken by 
Judge Scheindlin in Pension Committee, including the 
conclusion that the negligent spoliation of 
electronically stored information is sanctionable, 

                                                      
207 Electronic Discovery, Comparison of New York and Federal Practice, 804 PLI/Lit 
173, 182 referencing IDT Corp v Morgan Stanley Dean Witter & Co., 63 AD3d 583, 2009 WL 
1794364 [June 25, 2009]. 
208 Id. referencing Fitzpatrick v Toy Industry Assoc. Inc., 2009 WL 159123 at pg 8 (Sup. Ct. NY 
Cty January 5, 2009; Treppel v Biovail Corp., 249 FRD 111 (SDNY 2008). 
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will be followed in discovery disputes brought 
before the New York State courts. Practitioners 
would do well to anticipate that the New York State 
courts may follow that analysis and to so advise 
clients. In particular, clients need to understand that 
repeated delays in producing copies of electronic 
documents in response to a discovery notice, and 
the use of vendors or computer forensic experts 
who are not able to retrieve relevant electronic 
documents from backup tapes in a timely fashion 
or, indeed, a strategy of "purposeful sluggishness," 
may lead to the imposition of sanctions. (For 
example, the 'systematic failure' to provide e-mails 
promptly to the Securities and Exchange 
Commission resulted in Merrill, Lynch, Pierce, 
Fenner & Smith agreeing to pay a $2.5 million civil 
penalty.209 

                                                      
209 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:68 (3d ed.), citing In the matter of 
Merril Lnch, Pierce, Fenner & Smith, Incorporated, Respondent., Release No. 33, 8667, Release 
No. 8667, 87 S.E.C. Docket 1513, 2006 WL 710960 (S.E.C. Release No. 2006) and Digital 
Discovery & e-Evidence—Best Practices & Evolving Law, Vol. 6, No. 4, at 2 (Apr. 2006)). 
(two footnotes omitted). 
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VI. Early Disclosures, The Preliminary 
Conference & Preparation 

A. Introduction 

The discovery of electronic data creates both 
opportunities and pitfalls for litigants and their 
counsel. Electronic documents are cheap and easy 
to store, transport, and duplicate. Current 
technology allows computers to review thousands 
of documents for specific words, times, authors, 
and key words in what amount to the blink of an 
eye. It is therefore tempting to conclude that 
because one goal of litigation is to discover the 
truth, discovery of e-data will speed up this 
process.  

Yet, at this relatively early stage of its development, 
e-data may exponentially expand the universe of 
potentially relevant evidence without improving the 
speed or reducing the costs of litigation.  

When parties plan ahead, however, the much-
heralded time and cost-saving benefits of 
computerized storage and retrieval of data will be 
realized.210  

B.  Statutes & Regulations 
  

1. Federal  
 
FRCP 26(a) provides as follows: 

(a) Required Disclosures. 

(1) Initial Disclosure. 

(A) In General. Except as exempted by Rule 
26(a)(1)(B) or as otherwise stipulated or ordered by 

                                                      
210 Scheindlin and Rabkin, Retaining, Destroying and Producing E-Data; Part 2, 5/9/02 
N.Y.L.J. 1, Conclusion. 
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the court, a party must, without awaiting a discovery 
request, provide to the other parties: 

... 

(ii) a copy--or a description by category and 
location--of all documents, electronically stored 
information, and tangible things that the disclosing 
party has in its possession, custody, or control and 
may use to support its claims or defenses, unless the 
use would be solely for impeachment;211 

FRCP 26(a) provides as follows: 

(f) Conference of the Parties; Planning for 
Discovery. 

 (1) Conference Timing. Except in a proceeding 
exempted from initial disclosure under Rule 
26(a)(1)(B) or when the court orders otherwise, the 
parties must confer as soon as practicable--and in 
any event at least 21 days before a scheduling 
conference is to be held or a scheduling order is due 
under Rule 16(b). 

 ... 

(3) Discovery Plan. A discovery plan must state the 
parties' views and proposals on: 

(C) any issues about disclosure or discovery of 
electronically stored information, including the form 
or forms in which it should be produced; 

(E) what changes should be made in the limitations 
on discovery imposed under these rules or by local 
rule, and what other limitations should be 
imposed;212 

                                                      
211 FRCP 26(a)(1)(A)(ii). 
212 FRCP 26(f)(1),(3). 
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2. NY State 
 
22 NYCRR 202.70(g) provides as follows: 

Rules of practice for the Commercial Division, provide that 
"Unless these rules of practice for the Commercial 
Division provide specifically to the contrary, the 
rules of this Part also shall apply to the Commercial 
Division, except that Rules 7 through 15 shaft 
supersede section 202.12 (Preliminary Conference) 
… 

Rule 7. Preliminary Conference; Request. A 
preliminary conference shall be held within 45 days 
of assignment of the case to a Commercial Division 
justice, or as soon thereafter as is practicable. 
Except for good cause shown, no preliminary 
conference shall be adjourned more than once or 
for more than 30 days. If a request for judicial 
intervention is accompanied by a dispositive 
motion, the preliminary conference shall take place 
within 30 days following the decision of such 
motion (if not rendered moot) or at such earlier 
date as scheduled by the justice presiding. Notice of 
the preliminary conference date will be sent by the 
court at least five days prior thereto. 

Rule 8. Consultation prior to Preliminary and 
Compliance Conferences.  

(a) Counsel for all parties shall consult prior to a 
preliminary or compliance conference about: (i) 
resolution of the case, in whole or in part; (ii) 
discovery and any other issues to be discussed at the 
conference; and (iii) the use of alternate dispute 
resolution to resolve all or some issues in the 
litigation. Counsel shall make a good faith effort to 
reach agreement on these matters in advance of the 
conference. 

(b) Prior to the preliminary conference, counsel 
shall confer with regard to anticipated electronic 
discovery issues. Such issues shall be addressed with 
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the court at the preliminary conference and shall 
include but not be limited to: (i) implementation of 
a data preservation plan; (ii) identification of 
relevant data; (iii) the scope, extent and form of 
production; (iv) anticipated cost of data recovery 
and proposed initial allocation of such cost; (v) 
disclosure of the programs and manner in which the 
data is maintained; (vi) identification of computer 
system(s) utilized; (vii) identification of the 
individual(s) responsible for data preservation; (viii) 
confidentiality and privilege issues; and (ix) 
designation of experts. 

Rule 1. provides that "Appearance by Counsel with 
Knowledge and Authority. … (b) Consistent with 
the requirements of Rule 8(b), counsel for all parties 
who appear at the preliminary conference shall be 
sufficiently versed in matters relating to their clients' 
technological systems to discuss competently all 
issues relating to electronic discovery. Counsel may 
bring a client representative or outside expert to 
assist in such discussions." 

Rule 11.  Discovery.(a) The preliminary conference 
will result in the issuance by the court of a 
preliminary conference order. Where appropriate, 
the order will contain specific provisions for means 
of early disposition of the case, such as: (i) 
directions for submission to the alternative dispute 
resolution program; (ii) a schedule of limited-issue 
discovery in aid of early dispositive motions or 
settlement; and/or (iii) a schedule for dispositive 
motions before disclosure or after limited-issue 
disclosure.213 

 "[W]ith respect to a motion relating to disclosure or to a bill of 
particulars, [moving counsel shall file] an affirmation that [moving] 
counsel has conferred with counsel for the opposing party in a good faith 
effort to resolve the issues raised by the motion." 22 NYCRR 202.7. 

 
  

                                                      
213 22 NYCRR 202.70(g) 
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22 NYCRR 202.12 provides that: 

(a) A party may request a preliminary conference at 
any time after service of process. 

(c) The matters to be considered at the preliminary 
conference shall include: 

… 

(3) where the court deems appropriate, 
establishment of the method and scope of any 
electronic discovery, including but not limited to: 

(i) retention of electronic data and implementation 
of a data preservation plan; 

(ii) scope of electronic data review; 

(iii) identification of relevant data; 

(iv) identification and redaction of privileged 
electronic data; 

(v) the scope, extent and form of production; 

(vi) anticipated cost of data recovery and proposed 
initial allocation of such cost; 

(vii) disclosure of the programs and manner in 
which the data is maintained; 

(viii) identification of computer system(s) utilized; 
and 

(ix) identification of the individual(s) responsible for 
data preservation;214 

"Where a case is reasonably likely to include electronic discovery, 
counsel for all parties who appear at the preliminary conference must be 

                                                      
214 22 NYCRR 202.12. 



74 

sufficiently versed in matters relating to their clients' technological systems 
to discuss competently all issues relating to electronic discovery; counsel 
may bring a client representative or outside expert to assist in such e-
discovery discussions."215 

  
3. Nassau County and other Local 

 
NY R COM NASS Guideline II provides in general that  

The purpose of these Guidelines for Discovery of 
ESI (the "Guidelines") is to: 

… 

• Encourage meaningful discussions and 
cooperation between parties prior to the 
Preliminary Conference; and 

• Ensure a productive Preliminary Conference by, 
among other things, identifying terms and issues 
that will be addressed at the Preliminary Conference 
and/or in the Preliminary Conference Stipulation 
and Order.216 

Section A of NY R COM NASS Guideline II further provides 
that: 

D. Parties are encouraged to exchange information 
regarding ESI prior to the Preliminary Conference, 
including but not limited to information regarding 
network design, types of databases, ESI document 
retention policies, organizational charts for 
information systems personnel and inaccessible 
ESI. 217 

  

                                                      
215 22 NYCRR 202.12(b). 
216 NY R COM NASS Guideline II. 
217 Id. D. 
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Section A of NY R COM NASS Guideline II further provides 
that: 

A. Prior to the Preliminary Conference, counsel for 
the parties should: 

a. review and jointly complete the Preliminary 
Conference Stipulation and Order, and be familiar 
with its requirements; 

b. meet and confer in a good faith effort to 
identify matters concerning ESI not in contention, 
resolve disputed questions without need for court 
intervention and identify issues requiring court 
approval or intervention, in compliance with Rule 8 
of the Uniform Commercial Division Rules; and 

c. prepare a written plan/stipulation for the 
preservation, collection, review and production of 
ESI, including without limitation, data and tangible 
things, if any, reasonably anticipated to be subject to 
discovery in the action, as set forth in the 
Preliminary Conference Stipulation and Order.218 

"These guidelines, which have been prepared in consultation with 
members of the bar familiar with current issues and trends in litigation 
involving ESI, are designed to help practitioners identify at the early stage 
of a dispute the type and nature of electronically stored information that 
parties may deem appropriate to preserve and/or produce in litigation -- 
in preparation for a Preliminary Conference under the Commercial 
Division Uniform Rules. These guidelines substantially rely upon the 
Suggested Protocol for Discovery of ESI developed by a joint bar-court 
committee consisting of Chief Magistrate Judge Paul W. Grimm of the 
United States District Court for the District of Maryland, members of the 
bar of that court and technical consultants, a copy of which can be found 
at: www.mdd.uscourts.gov/news/news/ESIProtocol.pdf."219 

  
  

                                                      
218 Id. A. 
219 NY R COM NASS Guideline II, FN 1. 

http://www.mdd.uscourts.gov/news/news/ESIProtocol.pdf


76 

Section B of NY R COM NASS Guideline II further provides 
that: 

B. Counsel are advised to confer regarding at least 
the following topics, including and beyond those set 
forth in Commercial Division Rule 8(b) related to 
ESI prior to the Preliminary Conference: 

a. implementing litigation holds; 

i. Courts have held that ESI should be 
preserved when litigation is reasonably foreseeable. 
Accordingly, counsel should anticipate that parties 
and/or the Court will likely expect litigation hold(s) 
to be in place upon commencement of the action, 
and no later than the date of the Preliminary 
Conference. Moreover, counsel should be mindful 
that some courts have imposed duties upon counsel 
to take reasonable steps to monitor their clients' 
implementation of litigation holds and revise or 
supplement the litigation holds as may be 
appropriate. 

ii. Counsel should discuss the scope of each 
party’s litigation hold, including: the categories of 
potentially discoverable ESI to be segregated and 
preserved; the claims and defenses as to which ESI 
is relevant; identification of "key persons" and likely 
witnesses; the relevant time period for the litigation 
hold; the types and locations of ESI; how relevant 
ESI should be preserved; the location and form of 
maintaining ESI subject to the litigation hold; 
instructions to be contained in a litigation hold 
notice regarding preservation of ESI subject to the 
litigation hold; and whether an "e-discovery" liaison 
is required for each party. 

b. each party’s document or record retention 
policies; and 

c. their respective clients' current and relevant past 
ESI and policies regarding ESI, if any, and become 
reasonably familiar with same; or alternatively, 
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identify a person familiar with the client’s electronic 
systems who can participate in the Preliminary 
Conference. Such persons are invited to attend the 
Preliminary Conference.220 

 Section C of NY R COM NASS Guideline II further provides 
that: 

C. At the Preliminary Conference, counsel shall be 
prepared to discuss: 

1. all matters concerning ESI as to which there 
is disagreement between the parties; 

2. the anticipated scope of requests for, and 
objections to, production of ESI; 

3. the form of production of ESI and, 
specifically, but without limitation, whether all ESI 
will be produced in a single format, or multiple 
formats, and whether those formats will be Native 
File, Static Image, and/or other searchable or non-
searchable formats; 

4. identification, in reasonable detail, of ESI that 
is or is not reasonably accessible without undue 
burden or cost, the methods of storing and 
retrieving ESI that is not reasonably accessible, and 
the anticipated costs and efforts involved in 
retrieving such ESI; 

5. methods of identifying pages or segments of 
ESI produced in discovery (i.e. Bates-stamping); 

6. the method and manner of redacting 
information from ESI if only part of the ESI is 
discoverable, and the exchange of redaction logs; 

6. relevant ESI custodians, including such 
person(s)' name, title and job responsibilities; 

8. cost-sharing or cost-shifting, if applicable, for 
the preservation, retrieval, review and/or 
production of ESI, including any litigation support 
database (e.g. Concordance; Summation; etc.); 

9. search methodologies or protocols for 
retrieving or reviewing ESI. For example, some 
counsel currently use: key word searches, concept 

                                                      
220 NY R COM NASS Guideline II B. 
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searches, "fuzzy search models", probabilistic search 
models and clustering searches; agreement(s) on 
search terms; limitations on the fields or document 
types to be searched; limitations regarding whether 
back up, archival, legacy or deleted ESI is to be 
searched; and sampling to develop an objective 
basis on which to evaluate the likelihood and cost of 
obtaining responsive ESI;1 

10. preliminary depositions of information 
systems personnel, and limits on the scope of such 
depositions; 

11. the need for two-tier or staged discovery of 
ESI (e.g., an initial search of a key custodian’s 
documents, or a key time-period, only; followed by 
a broader or different search if necessary). The two-
tiered approach is intended to be used when ESI 
can initially be produced in a manner that is more 
cost-effective, while reserving the right to request or 
to oppose additional more comprehensive 
production in a later stage or stages; 

12. the need for any protective orders or 
confidentiality orders; 

13. the need for certified forensic specialists 
and/or experts to assist with the search for and 
production of ESI; 

14. the protocols to be observed when 
preparing logs of documents withheld from 
production, in whole or in part, based on an 
assertion of (1) attorney client privilege, (2) work 
product doctrine and/or (3) any other basis for 
withholding an otherwise responsive document 
from production; and 

15. whether the parties must make reasonable 
efforts to maintain the data as Native Files in a 
manner that preserves the integrity of the files, 
including but not limited to, the contents of the file 
and the Metadata related to the file, including the 
file’s creation date and time.221 

 

  

                                                      
221 NY R COM NASS Guideline II C. 
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C. Preparing for the Preliminary Conference 
 
Chief Judge Report, provides in relevant part that:  

Most interviewees - particularly those who are also 
experienced Federal court litigators - agreed that 
requiring the parties to share information in 
advance of the PC would help resolve e-discovery 
issues at or before that date.222 
 
The exercise of gathering this limited information 
for a discovery document will meaningfully advance 
the parties' (and their lawyers') efforts to address 
these issues at an early stage of the case. At the 
least, the Initial Disclosure will provide a helpful 
basis for counsel to focus their own clients on e-
discovery issues early on in the litigation. The Initial 
Disclosure is not intended to be unduly 
burdensome to the parties, and should provide 
judges and law clerks at the PC with a helpful 
roadmap of the issues that need to be resolved.223 

Whereas Rule 8(b) applies to the Commercial 
Division, Rule 202.12(c)(3)  "seeks to export to 
cases outside the Commercial Division the 
requirement that the parties address a list of 
enumerated e-discovery issues" in advance of the 
preliminary conference.224 

The Best Practices Report provides that "In the New York State 
Supreme Court (outside the Commercial Divisions) and County Court, 
there is no specific rule obligating counsel to confer before the preliminary 
conference."225 

  

                                                      
222 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
16, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf. 
223 Id. at 15.  
224 Id. at 8. 
225 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 10, is available at: www.nysba.org/e-discovery. 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
http://www.nysba.org/e-discovery
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New York Practice Series - Commercial Litigation in New York 
State Courts advises as follows: 

Although it is not yet common practice to develop a 
preservation protocol with opposing counsel, in 
preparing for the conference, counsel should 
nonetheless consider the following issues pertaining 
to the preservation of electronic records: 

 Which electronic records should be subject to 
disclosure, including e-mail and other electronic 
files, as well as printouts of such records? 

 Do you need a "mirror image" of the computer 
hard drive containing such records? 

 How should backup tapes be handled—should 
they continue to be recycled or overwritten? 

 Do you need to create an inventory of the 
places where electronic records are to be 
searched, along with a list of the relevant users 
of the computer system? 

 Is it necessary to identify the locations of 
personal computers, lap top computers, servers, 
voicemail recording devices, electronically 
linked facsimile machines, personal information 
managers (e.g., Blackberry devices, instant 
messaging devices), and cellular telephones and 
pagers, and the persons having access to such 
hardware, including computer passwords and 
access codes? 

 Should litigation hold notices be issued 
informing the appropriate individuals that 
relevant electronic records are not to be 
destroyed? 

 Should employees who use home computers to 
perform work-related tasks be informed of the 
duty to preserve such data? 

 Will software programs be necessary to read the 
data stored on the various media subject to the 
protocol? 

 Must issues pertaining to the attorney-client 
privilege, attorney work product and privacy 
considerations be addressed; for example, if 
privileged or work product protected e-mail or 
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other electronic records sent to or from in-
house counsel or the legal department are 
stored on such counsel’s or department’s 
computer hard drive, should a "mirror image" 
of that hard drive be created and stored at a 
secure facility? 

 Will an on-site inspection of computer systems 
be required and, if so, how will that inspection 
be done and what safeguards will be 
implemented? 

 Will you need to engage computer forensics 
experts and, if so, who will bear the costs? 

 Will it be necessary to produce electronically 
stored information from individuals whose data 
is located in a foreign jurisdiction that restricts 
the processing and transfer of personal data?226 

 
"Counsel should be familiar with their client’s information 

technology, sources of ESI, preservation, and scope and form of 
production, as soon as litigation is anticipated, but in no event later than 
any 'meet and confer' or preliminary conference."227  "There is a range of 
opinions regarding whether it is advisable to include the client’s IT 
personnel or the client representative with the most knowledge of the 
client’s computer system at the 'meet and confer' or preliminary 
conference. While having a knowledgeable IT person present to address 
questions that may arise, or to explain detailed technical issues may be 
beneficial, under certain circumstances, lawyers may be uncomfortable 
with the unpredictability of having a non-lawyer potentially speak for the 
client on e-discovery issues. In any event, counsel should identify and 
prepare one or more of the IT personnel or other client representatives 
who can perform adequately as witnesses to testify as to the computer 
system and procedures regarding ESI, should the need arise."228 

 

  

                                                      
226 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:30 (3d ed.) (two footnotes 
omitted). 
227 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 10, is available at: www.nysba.org/e-discovery. 
228 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 9, is available at: www.nysba.org/e-discovery. 

http://www.nysba.org/e-discovery
http://www.nysba.org/e-discovery
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D. A note on Foreign Production 
  
New York Practice Series - Commercial Litigation in New York 

State Courts advises as follows: 

If electronic discovery in a foreign country will be 
an issue, counsel for the producing party should be 
prepared to discuss all of the legal barriers 
associated with such a production at the meet and 
confer. Although such a production may be costly 
and burdensome, focus initially on the legal barriers 
over which your client has no control. Take this 
time to educate your adversary about an area of the 
law with which he may not be familiar. For 
example, if the simple act of issuing a litigation hold 
would violate a law or regulation in the foreign 
jurisdiction, explain that to your adversary and be 
prepared to support your explanation by citing the 
relevant law. If the individuals from whom the data 
is sought are the European employees of a company 
located in the EU, be proactive and explain that the 
problem will not be resolved simply by obtaining 
the employees' consent on standardized consent 
forms because the governing law, Directive 
95/46/EC, requires consent to be freely given. For 
example, the Article 29 Data Protection Working 
Party, an independent body established pursuant to 
Directive 95/46/EC, has opined that a consent 
form signed by a low level employee would not 
meet the Directive’s requirement that consent be 
freely given because of the nature of the 
employment relationship and the employee’s lack of 
bargaining power. 

While counsel’s initial focus should be on 
emphasizing the law, she should be prepared to 
"pound" the facts as well. This will require counsel 
to be familiar with the foreign entity’s technological 
systems. Given potential language barriers and 
technological issues, it might be best to have the 
technical people in the United States talk to the 
technical people abroad (with the assistance of 
translators if necessary). Armed with information 
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about the foreign entity’s technological systems, 
counsel would be able to explain why certain data is 
not readily accessible and, therefore, should not be 
produced.229 

                                                      
229 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:30 (3d ed.) [2 footnotes 
omitted]. 
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VII. Form of Production 

A. Introduction 
 
"The New York State courts have barely begun to deal with the 

question of the format for producing electronic records. No line of cases 
has developed in New York State requiring that electronically stored 
information be produced in a specific format. The courts have exercised 
their broad authority under CPLR 3103 in 'regulating the use of any 
disclosure device' to require the production of electronically stored 
information in a form that meets the requirements and needs of the 
parties."230 "To date, the law with regard to electronic discovery has 
focused on the production of electronic evidence, as opposed to the 
manner by which documents are turned over."231 "In many jurisdictions 
and venues, there is no rule requiring the production of metadata in all 
circumstances. Where metadata is relevant and not unduly burdensome to 
produce, some courts are likely to order its production. The new Uniform 
Rules of the Commercial Division of the Supreme Court of New York, 
amended in 2006, require, inter alia, production of metadata. [NYCRR § 
202.70]. Attorneys should be mindful of other local rules that may address 
metadata production."232 

  

B. Statutes & Regulations 
  

1. Federal  
 
FRCP 34(b)(2)(E) controls the production of electronically stored 

information:   

(E) Producing the Documents or Electronically Stored 
Information. Unless otherwise stipulated or ordered 
by the court, these procedures apply to producing 
documents or electronically stored information: 

  (i) A party must produce documents as they 
are kept in the usual course of business or must 
organize and label them to correspond to the 
categories in the request; 

                                                      
230 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:37 (3d ed.). 
231 In re Tamer, 877 N.Y.S.2d 874, 876 (N.Y. Sur. 2009). 
232 Metadata: Basic Guidance for New York Attorneys, New York State Bar Association 
Commercial and Federal Litigation Section Electronic Discovery Committee at 3, available 
at  https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf. 

https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf
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  (ii) If a request does not specify a form for 
producing electronically stored information, a party 
must produce it in a form or forms in which it is 
ordinarily maintained or in a reasonably usable form 
or forms; and 

  (iii) A party need not produce the same 
electronically stored information in more than one 
form.233 

2. NY State 
 
CPLR 3103 provides that "(a) Prevention of abuse. The court may 

at any time on its own initiative, or on motion of any party or of any 
person from whom discovery is sought, make a protective order denying, 
limiting, conditioning or regulating the use of any disclosure device. Such 
order shall be designed to prevent unreasonable annoyance, expense, 
embarrassment, disadvantage, or other prejudice to any person or the 
courts."234 

  
CPLR 3122 provides that "(c) Whenever a person is required 

pursuant to such notice or order to produce documents for inspection, 
that person shall produce them as they are kept in the regular course of 
business or shall organize and label them to correspond to the categories 
in the request."235 

   
3. Nassau County and other Local 

 
NY R COM NASS Guideline III provides that: 

A. ESI shall be produced in the form in which it is 
ordinarily maintained or in reasonably usable 
format. The parties shall agree on the format of 
production prior to the Preliminary Conference. 

B. A Producing Party is not required to produce the 
same ESI in more than one format. However, the 
parties may agree that ESI will be produced in one 
format initially (i.e. TIFF format or Static Images) 
and that some or all of the same ESI will be 

                                                      
233 FRCP 34(b)(2). 
234 CPLR 3103. 
235 CPLR 3122. 
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produced in another format (i.e. with certain 
Metadata) upon request, if such data is necessary to 
support the parties' claims or defenses. 

C. The Producing Party may not reformat, scrub or 
alter the ESI to intentionally downgrade the 
usability of the data.236  

NY R COM NASS Guideline I provides that: 

C. As used herein, the term "Native File(s)" means 
ESI in the electronic format of the application in 
which such ESI was created, viewed and/or 
modified. Native Files are a subset of ESI. 

D. As used herein, the term "Load File" means a file 
that relates to a set of scanned or electronic images 
or electronically processed files that indicate where 
individual pages or files belong together as 
documents, including attachments, and where each 
document begins and ends. A Load File may also 
contain data relevant to the individual documents, 
such as Metadata, coded data, text, and the like. 
Load Files must be obtained and provided in 
prearranged formats to ensure transfer of accurate 
and usable images and data. 

E. As used herein, the term "static Image(s)" means 
a representation of ESI produced by converting a 
Native File into a standard image format capable of 
being viewed and printed on standard litigation 
support software. The most common forms of 
Static Images used in litigation are ESI provided in 
either Tagged Image File Format (TIFF, or .TIF 
files) or Portable Document Format (PDF). If Load 
Files were created in the process of converting 
Native Files to Static Images, or if Load Files may 
be created without undue burden or cost, Load 

                                                      
236 NY R COM NASS Guideline III. 
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Files are typically produced together with Static 
Images.237 

C. Discussion 
  
"Clearly, raw computer data or electronic documents are 

discoverable."238 "This is true even in circumstances where a 'hard copy' 
has been provided."239 "Strategic litigation considerations also play an 
important role in the decision as to the format in which the records are to 
be produced. These considerations depend upon a variety of factors, 
including whether a party is seeking disclosure or whether it is responding 
to it, the parties' sophistication in producing and reviewing electronic 
records, the parties' economic resources, the likelihood that relevant 
documents may be found, their volume, the type of data involved and 
whether the data may be easily accessed."240 

  
"It is important for the practitioner to be familiar with some of the 

technical terms that arise with respect to the format of production, 
including native format and metadata. Native format refers to the format 
in which the document being produced was originally created, including 
subsequent changes, and provides the recipient of the document all the 
information available to the original user. Although documents can be 
produced quickly and efficiently in native format, they cannot be 
identified with traditional Bates numbers, cannot be effectively redacted, 
and may only be opened and used by the requesting party if it has the 
software on which the documents were created."241  

 
The New York Practice Series continues: 

A common consideration in electronic discovery 
practice relates to the format of production: Must 
the records be produced in a paper form or in an 

                                                      
237 NY R COM NASS Guideline I. 
238 150 Nassau Associates LLC v. RC Dolner LLC, 926 N.Y.S.2d 345 (N.Y. Sup. Ct. 2011) 
aff'd as modified, 948 N.Y.S.2d 40 (N.Y. App. Div. 1st Dept. 2012) (highlighting added), 
citing (T.A. Ahern Contractors Corp. v. Dormitory Authority, 24 Misc.3d 416, 875 N.Y.S.2d 862 
[N.Y.Sup.2009]; Lipco Elec. Corp. v. ASG Consulting Corp., 4 Misc.3d 1019(A) [Sup.Ct. 
Nassau Cty.2004]; see also: Wise, "The Government to Provide Searchable' Documents in FOIA 
Request," NYLJ 2/9/11, p. 1, c. 3). 
239 Id. citing (T.A. Ahern Contractors Corp. v. Dormitory Authority, supra; Lipco Elec. Corp. v. 
ASG Consulting Corp., supra). 
240 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:41 (3d ed.) (one footnote 
omitted). 
241 Id. § 25:36 (3d ed.) (five footnotes omitted). 
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electronic format, what costs are associated with 
such production, and what litigation strategy 
considerations affect the format of production? 

The issues relating to the format of production arise 
in large part because of the significant differences 
between discovery of paper documents and 
electronic discovery. Paper printouts of electronic 
records often do not reveal the entire informational 
background of the electronic records, including 
possibly relevant information. Also, the tasks of 
retrieving, reviewing and producing paper 
documents, as opposed to producing the same 
information in an electronic format, pose 
significantly different logistical challenges and lead 
to differences in cost. Moreover, where records are 
to be produced in electronic format, additional 
issues arise relating to whether, for example, the 
electronic records are to be produced on computer 
tapes, as a hard drive, on compact discs, in a static 
form such as a PDF or TIFF format, or whether the 
production is to be in a native electronic format.242 

The Best Practices Guide notes: 

Form of production is one of the topics specifically 
identified as a required subject matter for parties to 
discuss prior to the preliminary conference in Rule 
26(f) of the FRCP and Rule 8 of the New York 
State Commercial Division Rules. It is also an issue 
to be considered at a preliminary conference, 
"where the court deems appropriate, " in civil 
actions in New York State Supreme Courts (outside 
the Commercial Division) and County Courts. If 
the form of production is not completely resolved 
or agreed to prior to or at the preliminary 
conference, the Federal Rules give parties the 
opportunity to address the form of production in 
the requests for production of ESI, or the 
opportunity to object to such form of production in 
the objections to those requests. In federal court, if 

                                                      
242 Id. 
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there is no agreement to form of production, then 
ESI must be produced in the form in which it is 
"ordinarily maintained' or in a form that is 
"reasonably usable." FRCP 34(b)(1)(C); 34(b)(2)(D) 
and (E). New York State procedural rules do not 
provide counsel with similar guidance. Nevertheless, 
in any case involving ESI, including cases pending 
in New York State Court, the parties should attempt 
to agree to the form of production, or identify their 
preferred form of production, before producing 
ESI or requesting that their adversary produce 
ESI.243  

"Counsel should agree on the form of production 
of ESI for all parties prior to producing ESI. In 
cases in which counsel cannot agree, counsel should 
clearly identify their respective client’s preferred 
form of production of ESI as early in the case as 
possible and should consider seeking judicial 
intervention to order the form of production before 
producing ESI. In requests for production of 
documents or subpoenas and objections to requests 
to produce or subpoenas, the form of production of 
responsive ESI should be clearly stated. If the 
parties have previously agreed to the form of 
production, the agreement and the form should be 
stated. In any event, counsel should not choose a 
form of production based on its lack of utility to 
opposing counsel.244 

If paper documents are not explicitly specified, the responding 
party may choose to deliver the documents electronically. "It is implicit 
that where a party seeks electronic discovery, the responding party will 
produce the information sought by some form of electronic means."245 

                                                      
243 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 14, is available at: www.nysba.org/e-discovery (one 
footnote omitted). 
244 Id. 
245 In re Tamer, 877 N.Y.S.2d 874, 876-77 (N.Y. Sur. 2009) ("For example, in Maura, the 
issue concerned the authenticity of a prenuptial agreement. Surrogate Riordan directed the 
drafter of the agreement to turn over a clone of the law firm's hard drive. In federal 
practice, the courts have held that the production of documents by electronic files must be 
made in a reasonably usable form, such as 'a pdf format-a for electronic files that is easily 

http://www.nysba.org/e-discovery


90 

Yet it may still be that under certain circumstances, if not properly 
justified, the court may limit production to paper documents, if 
production in electronic format prejudices the producer.246 "If a party 
responding to a request for the production of ESI does not like the form 
of production requested, it has the opportunity to object and propose an 
alternative form. If it fails to do so, then it will effectively have waived its 
right to choose the form of production."247 

 
The court, in In re Tamer notes: 

While, the relevant statute, CPLR 3122, does not 
explicitly authorize the production of documents by 
electronic files, such production is not prohibited. 
Under subdivision c of section 3122, a person is 
required to produce documents for inspection "... as 
they are kept in the regular course of business or 
shall organize and label them to correspond with 
the categories in the request." Subdivision d of 
section 3122, states that unless required by a 
subpoena, "... it shall be sufficient for the custodian 
or other qualified person to deliver complete and 
accurate copies of the items to be produced." Such 
language does not limit the delivery of a "complete 
and accurate copy" to a paper copy.248 

                                                                                                                    
accessible on most computers' which has been held to be presumptively a 'reasonably 
useable form.'"), citing Waltzer v. Tradescape & Co., L.L.C., 31 A.D.3d 302, 819 N.Y.S.2d 38 
[2006], referencing Rahman v. The Smith & Wollensky Restaurant Group, Inc., citing Autotech 
Technologies Ltd. v. Automationdirect.com, Inc., 248 F.R.D. 556 [2008]. 
246 JOYNER, Brenda, v. PLANNED PARENTHOOD FEDERATION., 2007 WL 
2176462 ("[Plaintiff] demand[s] "[w]ith regard to electronic data created by application 
programs that process financial, accounting and billing information, all electronic data 
files, including prior drafts, ‘deleted’ files, and file fragments, containing information about 
or related to" the relevant subjects… [P]laintiff has not established at this juncture that 
hard copies of the requested data are insufficient. Again, the court cannot conclude that 
plaintiff's need for such material in electronic form and any probative value it might have 
outweighs the prejudice to defendant of searching for and furnishing same to plaintiff."). 
247 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 14, FN9, is available at: www.nysba.org/e-discovery. 
248 In re Tamer, 877 N.Y.S.2d 874, 876-77 (N.Y. Sur. 2009) ("Based upon the foregoing, and 
applying the court's broad discretion to regulate the use of any disclosure device (CPLR 
3103), the trustee’s cross-motion is denied. Objectants may produce documents by 
electronic files. Such production shall be accompanied by an index wherein each objectant 
identifies the document(s) produced in response to each demand and the electronic file 
where the document has been stored. Without an index, it would be unduly burdensome 

http://www.nysba.org/e-discovery
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The Best Practices Guide offers the following: 

The choice of production to be used in any given 
case is a fact-specific inquiry that depends on the 
form in which the ESI is stored, the parties' 
respective computer systems, the platform to be 
used to search the ESI, and other relevant facts. 
There is no general requirement that ESI must be 
produced in native format, although many parties 
insist on that form of production. Producing ESI in 
native files may not be necessary or appropriate 
considering the type of ESI requested and/or the 
issues in the case. Where appropriate, consideration 
should be given to requiring the production of ESI 
in native format only as to specific categories of 
ESI. Moreover, native files present problems 
relating to Bates Stamping and affixing other kinds 
of notation directly on files because affixing a Bates 
number or other designation on a native file will 
alter the native file. These issues may sound like 
minor irritations, but as the parties start to take 
depositions and want to show exhibits to witnesses, 
identifying and verifying the authenticity of the 
exhibits can become difficult when using ESI in 
native format.249 

It is important to ensure that the form of 
production demanded or agreed to does not require 
your client to transform native ESI in a way that is 
unreasonably expensive. Certain specialized or 
custom systems may present problems in producing 
ESI in certain forms. As with most other e-
discovery issues, careful consultation with the 
client’s IT personnel and, in some cases, outside 
experts is critical before reaching agreement on the 
form of production.250 

                                                                                                                    
to require the trustees to read 6,000 documents, some of which may not bear upon the 
objections."). 
249 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 14-15, is available at: www.nysba.org/e-discovery. 
250 Id. at 15. 

http://www.nysba.org/e-discovery
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In practice, it is common for parties to produce 
certain ESI in native file format along with image 
files (such as TIFF or .pdf) and searchable text, 
along with searchable metadata fields. For example, 
metadata relating to the date, the author, the 
recipient, and other aspects of the information may 
be produced by both parties.251 

  Demonstration of a need for a particular format for metadata will 
usually be met with court approval.252 While lack of a proper, specific 
request will usually be met with court disapproval.253 Moreover, there is 
very little tolerance for game playing.254  

                                                      
251 Id. 
252 Wyeth v. Impax Laboratories, Inc., 248 F.R.D. 169, 171 (D. Del. 2006) ("In The Default 
Standard for Discovery of Electronic Documents utilized in this District … [p]aragraph 6 directs 
parties to produce electronic documents as image files (e.g. PDF or TIFF) if they cannot 
agree on a different format for production. However, if the requesting party can 
demonstrate a particularized need for the native format of an electronic document, a court 
may order it produced. Therefore, the producing party must preserve the integrity of the 
electronic documents it produces. Failure to do so will not support a contention that 
production of documents in native format is overly burdensome."), citing "Default 
Standard For Discovery of Electronic Documents ("E-Discovery")," Ad Hoc Committee 
for Electronic Discovery of the U.S. District Court for the District of Delaware, 
http://www. ded.uscourts.gov/Announce/Policies/Policy01.htm. 
253 Aguilar v. Immig. and Cust. Enforcement Div. of U.S. Dept. of Homeland Sec., 255 F.R.D. 350, 
364 (S.D.N.Y. 2008) ("This lawsuit demonstrates why it is so important that parties fully 
discuss their ESI early in the evolution of a case. Had that been done, the Defendants 
might not have opposed the Plaintiffs' requests for certain metadata. Moreover, the parties 
might have been able to work out many, if not all, of their differences without court 
involvement or additional expense, thereby furthering the 'just, speedy, and inexpensive 
determination' of this case. See Fed.R.Civ.P. 1. Instead, these proceedings have now been 
bogged down in expensive and time-consuming litigation of electronic discovery issues 
only tangentially related to the underlying merits of the Plaintiffs' Bivens claims. Hopefully, 
as counsel in future cases become more knowledgeable about ESI issues, the frequency of 
such skirmishes will diminish…  The Defendants further are directed to produce the 
metadata for their word processing and PowerPoint files if the Plaintiffs agree to pay the costs 
associated with producing those files a second time.") (emphasis added by court); Ponca Tribe of 
Indians of Oklahoma v. Contl. Carbon Co., CIV-05-445 C, 2006 WL 2927878 (W.D. Okla. 
2006) ("The original document requests issued by Plaintiffs failed to specify the manner in 
which electronic or computer information should be produced. CCC elected to use a 
commonly accepted means of complying with the request. Nothing in the materials 
provided by Plaintiffs supports requiring CCC to reproduce the information in a different 
format. Accordingly, Plaintiffs' request for reproduction of documents in their native 
electronic format will be denied."). 
254 Brownstone Publishers, Inc. v. New York City Dept. of Bldgs., 560 N.Y.S.2d 642 (N.Y. App. 
Div. 1st Dept. 1990). ("The files are maintained in a computer format that Brownstone 
can employ directly into its system, which can be reproduced on computer tapes at 
minimal cost in a few hours [sic] time—a cost Brownstone agreed to assume (see, POL § 
87[1][b][iii] ). The DOB, apparently intending to discourage this and similar requests, 

http://www/
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agreed to provide the information only in hard copy, i.e., printed out on over a million 
sheets of paper, at a cost of $10,000 for the paper alone, which would take five or six 
weeks to complete. Brownstone would then have to reconvert the data into computer-
usable form at a cost of hundreds of thousands of dollars." … "POL § 87(2) provides that, 
"Each agency shall ... make available for public inspection and copying all records...." 
Section 86(4) includes in its definition of "record," computer tapes or discs. The policy 
underlying the FOIL is "to insure maximum public access to government records" (Matter 
of Scott, Sardano & Pomeranz v. Records Access Officer, 65 N.Y.2d 294, 296–297, 491 N.Y.S.2d 
289, 480 N.E.2d 1071). Under the circumstances presented herein, it is clear that both the 
statute and its underlying policy require that the DOB comply with Brownstone's 
reasonable request to have the information, presently maintained in computer language, 
transferred onto computer tapes."); Dartnell Enterprises, Inc. v. Hewlett Packard Co., 938 
N.Y.S.2d 226 (N.Y. Sup. Ct. 2011) (ordering HP to produce the documents again, this 
time in electronic format) ("Documents are to be produced by the person producing them 
"as they are kept in the regular course of business or shall organize and label them to 
correspond to the categories in the request" (CPLR § 3122[c] ). Here the Defendant, HP, 
provided hard copies of the documents and relies upon CPLR § 3122[c] to argue that it 
has met its duty of disclosure and nothing more is required. Electronic documents in their 
native language form may be discoverable even when a hard copy has been provided (see 
150 Nassau at 1224A). The Defendant, HP has not asserted that the documents requested 
are 'unduly difficult or burdensome to obtain and produce' in their native electronic 
format, such that the requests should be denied (see Silverman v. Shaoul, 30 Misc.3d 491,496 
[Sup Ct, N.Y. Cty 2010]; Lipco at 1019A)."). 
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D. Metadata 
  
Electronic Discovery: Comparison of New York and Federal 

Practice, offers this regarding NY courts: 

New York State courts have little to say regarding 
the production of metadata. CPLR 3122 (c) permits 
the production of documents as they are kept in the 
ordinary course of business or put into categories 
and labeled. However, there is no applicable 
provision where the records are not business 
records. Of course, nothing in the CPLR addresses 
metadata. Nassau County, again leading the fray, 
mentions metadata in the Nassau Guidelines and 
anticipates the production of some metadata in its 
form PC order. At the time of this writing, research 
revealed only one New York State case specifically 
addressing metadata. In Buck Consultants255, the court 
ordered the production of additional metadata 
where defendants had altered the metadata in 
certain computer files so as to produce them in an 
unidentifiable manner and had repeatedly flouted 
discovery orders. The metadata was necessary to 
discover when defendants had created certain 
documents. That information, in turn, was relevant 
to when defendants started a business that 
competed with plaintiff, their former employer. 

Certainly, New York State Courts allow production 
in electronic form,256 and assume that the standard 
for discovery of ESI in general is whether it would 
"lead to the discovery of relevant documents"257 or 
"material and necessary."258 However, aside from 
the egregious circumstances in Buck Consultants, 
there has been no guidance in the case law about 
the discovery of metadata. Litigants should expect 
that, at least in the commercial divisions, the courts 

                                                      
255 Electronic Discovery: Comparison of New York and Federal Practice, 804 PLI/Lit 
173, 177-79, referencing Buck Consultants, LLC v Cavanaugh Macdonald Consulting, LLC, 2007 
WL 3236192 [Sup. Ct. New York Cty. Feb. 9, 2007]. 
256 Id., referencing, Matter of Tamer, 877 NYS2d 874, 876 [Surr. Ct. Westchester Cty. 2009]. 
257 Id., referencing Delta Financial v Morrison, 13 Misc3d 604, 609 [Sup. Ct. Nassau Cty 
2006]. 
258 Id., referencing CPLR 3101. 
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will turn to the federal decisions for guidance as the 
production of metadata becomes more and more of 
an issue.259 

"There is a clear pattern in the case law concerning motions to 
compel the production of metadata. Courts generally have ordered the 
production of metadata when it is sought in the initial document request 
and the producing party has not yet produced the documents in any 
form."260 

 
The Best Practices Guide offers this:  

In determining the form of production, parties 
should also consider whether they want to request 
the production of metadata and, if so, what 
metadata to request. [FN12: It is not necessary to 
receive native files in order to receive metadata. 
Metadata can be extracted and provided along with 
the related file in other, more manageable formats.] 
Requests for metadata, like all requests for ESI, 
must be relevant. Requesting "all metadata" is 
almost certainly overbroad, as programs may 
generate many kinds of metadata that could not 
possibly be relevant to a lawsuit. Any request for 
metadata should be specific enough so that the 
requesting party can demonstrate why each field or 
type of metadata is relevant to the case. In 
determining what metadata should be requested 
from the adversary or produced to an adversary, 
counsel should consider: (i) the ability to search by 
authors, recipients and text, as necessary to identify 
certain subject matters and to be able to segregate 
potentially privileged ESI which was authored by, 
sent to, or refers to in-house or outside counsel or 
discusses legal advice; (ii) whether the court requires 
an index of ESI as it corresponds to the requests, 

                                                      
259 Electronic Discovery: Comparison of New York and Federal Practice, 804 PLI/Lit 
173, 177-79. 
260 Aguilar v. Immig. and Cust. Enforcement Div. of U.S. Dept. of Homeland Sec., 255 F.R.D. 350, 
357 (S.D.N.Y. 2008). 
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and (iii) the list of major players involved in the 
case, and other similar issues.261 

As noted in Arguilar in sum, if a party wants metadata, it should 
"Ask for it. Up front." Otherwise, if the party asks too late or has already 
received the document in another form, "it may be out of luck."262 

                                                      
261 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 15, is available at: www.nysba.org/e-discovery. 
262 Aguilar v. Immig. and Cust. Enforcement Div. of U.S. Dept. of Homeland Sec., 255 F.R.D. 350, 
357 (S.D.N.Y. 2008), citing Adam J. Levitt & Scott J. Farrell, Taming the Metadata Beast, 
N.Y.L.J., May 16, 2008, at 4; Autotech Technologies Ltd. Partn. v. Automationdirect.com, 
Inc., 248 F.R.D. 556, 559-60 (N.D. Ill. 2008) ("ADC clearly did not specify that it wanted 
metadata as a part of Autotech's document production. See D'Onofrio v. SFX Sports Group, 
Inc., 247 F.R.D. 43, 48 (D.D.C.2008)(party failed to specifically mention metadata); Haka v. 
Lincoln County, 246 F.R.D. 577, 578 (W.D.Wis.2007)(noting party specifically requested all 
'documents, notes, memos, e-mails and metadata'). There was not mention of it in the 
earlier motions to compel. The court order certainly did not require it to be produced. 
From ADC's brief, it would appear that the first thought ADC gave to metadata came 
shortly after Autotech produced a paper version of the file structure document. (ADC's 
Motion to Compel File Structure Document, at 3). It seems a little late to ask for metadata after 
documents responsive to a request have been produced in both paper and electronic 
format. Ordinarily, courts will not compel the production of metadata when a party did 
not make that a part of its request. See D'Onofrio, 247 F.R.D. at 48 (D.D.C.2008); Wyeth v. 
Impax Labs., Inc., No. Civ. A. 06-222-JJF, 248 F.R.D. 169, 170-72, 2006 WL 3091331, at 
*1-2 (D.Del.2006) ('Since the parties have never agreed that electronic documents would 
be produced in any particular format, [Plaintiff] complied with its discovery obligation by 
producing image files'). Cf. Treppel v. Biovail Corp., 233 F.R.D. 363, 374 (S.D.N.Y.2006) 
(requiring production in native format where requesting party asked *560 for it and 
producing party did not object). See also Ralph C. Losey, E-Discovery, Current Trends and 
Cases 158-59 (2007) (summarizing recent cases as amounting to a 'lesson ... that in order to 
obtain metadata you may need, you should specifically ask for it to begin with'). Some 
courts faced with issue regarding the production of metadata have looked for guidance to 
The Sedona Principles: Best Practices, Recommendations & Principles for Addressing Electronic 
Document Discovery (The Sedona Conference Working Group Series, July 2005 Version), 
available generally at http://www. thesedonaconference.org.3 One comment from the 
conference is of particular interest here, addressing a hypothetical situation where, like 
ADC here, a party requesting production did not specify a format: The producing party 
assembles copies of the relevant hard copy memoranda, prints out copies of relevant e-
mails and electronic memoranda, and produces them in a PDF or TIF format that does 
not include metadata. Absent a special request for metadata (or any reasonable basis to 
conclude the metadata was relevant to the claims and defenses in the litigation), and a 
prior order of the court based on a showing of need, this production of documents 
complies with the ordinary meaning of Rule 34. Williams v. Sprint/United Management Co., 
230 F.R.D. 640, 643 (D.Kan.2005)(quoting The Sedona Principles, Comment 9a); Pace v. 
International Mill Service, Inc., 2007 WL 1385385, *2 (N.D.Ind. May 7, 2007) (same). In a 
later comment, the conference states that '[a]lthough there are exceptions to every rule, 
especially in an evolving area of the law, there should be a modest legal presumption in 
most cases that the producing party need not take special efforts to preserve or produce 
metadata.' Williams, 230 F.R.D. at 651 (quoting The Sedona Principles, Comment 12a). There 

http://www.nysba.org/e-discovery
http://www/
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VIII. Objections and Limitations on Burdensome 
Production 

A. Introduction 
 
Electronic discovery "'may be crucial ... to determine and confirm 

the existence of vital information. [However], it may be a weapon of 
abuse which will further clog a system that is already in dire need of 
relief'"263 

 

B. Statutes & Regulations 
 

1. Federal  
 
FRCP 26 provides as follows: 

(b) Discovery Scope and Limits. 

(1) Scope in General. Unless otherwise limited by 
court order, the scope of discovery is as follows: 
Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party’s 
claim or defense--including the existence, 

                                                                                                                    
was no request for metadata here until recently-after production. ADC was the master of 
its production requests; it must be satisfied with what it asked for.); Aguilar v. Immig. and 
Cust. Enforcement Div. of U.S. Dept. of Homeland Sec., 255 F.R.D. 350, 359-60 (S.D.N.Y. 2008) 
("The Plaintiffs, not surprisingly, want the Defendants to engage in a more exhaustive 
search, which presumably would require that the emails previously forwarded to OPLA be 
retransmitted in a form that preserves the original metadata and, perhaps, that back-up 
tapes be restored and reviewed to determine if ICE still has any emails that were deleted 
by the senders or recipients but are responsive to the Plaintiffs' requests. Had the Plaintiffs 
made a formal request for metadata before the process of harvesting the emails was largely 
complete, I certainly would have entertained at least the first of these requests. The 
Plaintiffs, however, have delayed for a considerable period of time. Moreover, it is far 
from clear that even the most exhaustive retracing of steps would yield useful information 
beyond that which the Plaintiffs already have. For example, there has been no showing 
that any significant 'bcc's' exist. There similarly has been no showing that any additional 
file folder information would be of real value. Finally, because the universe of emails is 
apparently only 500 or so, this is not a case in which the Plaintiffs need the metadata in 
order to be able to manage the ESI that they have received. For these reasons, I will not 
require that the Defendants search for email metadata in any files sent by persons who 
originally complied with their discovery obligations by forwarding responsive emails to 
OPLA, rather than transmitting them as .msg or .pst files."). 
263 Schreiber v. Schreiber, 904 N.Y.S.2d 886, 890-91 (N.Y. Sup. Ct. 2010), citing Rosenberg, 
Outside Counsel, Electronic Discovery and the Matrimonial Case, NYLJ, June 15, 2005, at 4, col. 
4. 
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description, nature, custody, condition, and location 
of any documents or other tangible things and the 
identity and location of persons who know of any 
discoverable matter. For good cause, the court may 
order discovery of any matter relevant to the subject 
matter involved in the action. Relevant information 
need not be admissible at the trial if the discovery 
appears reasonably calculated to lead to the 
discovery of admissible evidence. All discovery is 
subject to the limitations imposed by Rule 
26(b)(2)(C). 

(c) Protective Orders. 

(1) In General. A party or any person from whom 
discovery is sought may move for a protective order 
in the court where the action is pending--or as an 
alternative on matters relating to a deposition, in the 
court for the district where the deposition will be 
taken. The motion must include a certification that 
the movant has in good faith conferred or 
attempted to confer with other affected parties in an 
effort to resolve the dispute without court action. 
The court may, for good cause, issue an order to 
protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or 
expense, including one or more of the following: 

(A) forbidding the disclosure or discovery; 

(B) specifying terms, including time and place, for 
the disclosure or discovery; 

(C) prescribing a discovery method other than the 
one selected by the party seeking discovery; 

(D) forbidding inquiry into certain matters, or 
limiting the scope of disclosure or discovery to 
certain matters; 

(E) designating the persons who may be present 
while the discovery is conducted; 
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(F) requiring that a deposition be sealed and opened 
only on court order; 
 
(G) requiring that a trade secret or other 
confidential research, development, or commercial 
information not be revealed or be revealed only in a 
specified way; and 

(H) requiring that the parties simultaneously file 
specified documents or information in sealed 
envelopes, to be opened as the court directs.264 

 FRCP 34(b) provides as follows: 

2) Responses and Objections. 

(A) Time to Respond. The party to whom the request 
is directed must respond in writing within 30 days 
after being served. A shorter or longer time may be 
stipulated to under Rule 29 or be ordered by the 
court. 

(B) Responding to Each Item. For each item or 
category, the response must either state that 
inspection and related activities will be permitted as 
requested or state an objection to the request, 
including the reasons. 

(C) Objections. An objection to part of a request must 
specify the part and permit inspection of the rest. 

(D) Responding to a Request for Production of Electronically 
Stored Information. The response may state an 
objection to a requested form for producing 
electronically stored information. If the responding 
party objects to a requested form--or if no form was 
specified in the request--the party must state the 
form or forms it intends to use.265 

  

                                                      
264 FRCP 26. 
265 FRCP 34(b). 
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FRCP 45 provides as follows:  

(c) Protecting a Person Subject to a Subpoena. 

(1) Avoiding Undue Burden or Expense; Sanctions. A 
party or attorney responsible for issuing and serving 
a subpoena must take reasonable steps to avoid 
imposing undue burden or expense on a person 
subject to the subpoena. The issuing court must 
enforce this duty and impose an appropriate 
sanction--which may include lost earnings and 
reasonable attorney’s fees--on a party or attorney 
who fails to comply. 

(2) Command to Produce Materials or Permit 
Inspection. 

(A) Appearance Not Required. A person commanded 
to produce documents, electronically stored 
information, or tangible things, or to permit the 
inspection of premises, need not appear in person at 
the place of production or inspection unless also 
commanded to appear for a deposition, hearing, or 
trial. 

(B) Objections. A person commanded to produce 
documents or tangible things or to permit 
inspection may serve on the party or attorney 
designated in the subpoena a written objection to 
inspecting, copying, testing or sampling any or all of 
the materials or to inspecting the premises--or to 
producing electronically stored information in the 
form or forms requested. The objection must be 
served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. 
If an objection is made, the following rules apply: 

(i) At any time, on notice to the commanded 
person, the serving party may move the issuing 
court for an order compelling production or 
inspection. 
 
(ii) These acts may be required only as directed in 
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the order, and the order must protect a person who 
is neither a party nor a party’s officer from 
significant expense resulting from compliance. 

(3) Quashing or Modifying a Subpoena. 

(A) When Required. On timely motion, the issuing 
court must quash or modify a subpoena that: 

(i) fails to allow a reasonable time to comply; 

(ii) requires a person who is neither a party nor a 
party’s officer to travel more than 100 miles from 
where that person resides, is employed, or regularly 
transacts business in person--except that, subject to 
Rule 45(c)(3)(B)(iii), the person may be commanded 
to attend a trial by traveling from any such place 
within the state where the trial is held; 

(iii) requires disclosure of privileged or other 
protected matter, if no exception or waiver applies; 
or 

(iv) subjects a person to undue burden. 

(B) When Permitted. To protect a person subject to or 
affected by a subpoena, the issuing court may, on 
motion, quash or modify the subpoena if it requires: 

(i) disclosing a trade secret or other confidential 
research, development, or commercial information; 

(ii) disclosing an unretained expert’s opinion or 
information that does not describe specific 
occurrences in dispute and results from the expert’s 
study that was not requested by a party; or 

(iii) a person who is neither a party nor a party’s 
officer to incur substantial expense to travel more 
than 100 miles to attend trial. 
 
(C) Specifying Conditions as an Alternative. In the 
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circumstances described in Rule 45(c)(3)(B), the 
court may, instead of quashing or modifying a 
subpoena, order appearance or production under 
specified conditions if the serving party: 

(i) shows a substantial need for the testimony or 
material that cannot be otherwise met without 
undue hardship; and 

(ii) ensures that the subpoenaed person will be 
reasonably compensated. 

(d) Duties in Responding to a Subpoena. 

(1) Producing Documents or Electronically Stored 
Information. These procedures apply to producing 
documents or electronically stored information: 

(A) Documents. A person responding to a subpoena 
to produce documents must produce them as they 
are kept in the ordinary course of business or must 
organize and label them to correspond to the 
categories in the demand. 

(B) Form for Producing Electronically Stored Information 
Not Specified. If a subpoena does not specify a form 
for producing electronically stored information, the 
person responding must produce it in a form or 
forms in which it is ordinarily maintained or in a 
reasonably usable form or forms. 

(C) Electronically Stored Information Produced in Only One 
Form. The person responding need not produce the 
same electronically stored information in more than 
one form. 

(D) Inaccessible Electronically Stored Information. The 
person responding need not provide discovery of 
electronically stored information from sources that 
the person identifies as not reasonably accessible 
because of undue burden or cost. On motion to 
compel discovery or for a protective order, the 
person responding must show that the information 
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is not reasonably accessible because of undue 
burden or cost. If that showing is made, the court 
may nonetheless order discovery from such sources 
if the requesting party shows good cause, 
considering the limitations of Rule 26(b)(2)(C). The 
court may specify conditions for the discovery. 

(2) Claiming Privilege or Protection. 

(A) Information Withheld. A person withholding 
subpoenaed information under a claim that it is 
privileged or subject to protection as trial-
preparation material must: 

(i) expressly make the claim; and 

(ii) describe the nature of the withheld documents, 
communications, or tangible things in a manner 
that, without revealing information itself privileged 
or protected, will enable the parties to assess the 
claim. 

(B) Information Produced. If information produced in 
response to a subpoena is subject to a claim of 
privilege or of protection as trial-preparation 
material, the person making the claim may notify 
any party that received the information of the claim 
and the basis for it. After being notified, a party 
must promptly return, sequester, or destroy the 
specified information and any copies it has; must 
not use or disclose the information until the claim is 
resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being 
notified; and may promptly present the information 
to the court under seal for a determination of the 
claim. The person who produced the information 
must preserve the information until the claim is 
resolved.266 

  

                                                      
266 FRCP 45. 
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2. NY State 
 
CPLR 3122 provides as follows: 

(a) 1. Within twenty days of service of a notice or 
subpoena duces tecum under rule 3120 or section 
3121, the party or person to whom the notice or 
subpoena duces tecum is directed, if that party or 
person objects to the disclosure, inspection or 
examination, shall serve a response which shall state 
with reasonable particularity the reasons for each 
objection. If objection is made to part of an item or 
category, the part shall be specified. The party 
seeking disclosure under rule 3120 or section 3121 
may move for an order under rule 3124 or section 
2308 with respect to any objection to, or other 
failure to respond to or permit inspection as 
requested by, the notice or subpoena duces tecum, 
respectively, or any part thereof.267 

CPLR 3103 provides as follows: 

(a) Prevention of abuse. The court may at any time 
on its own initiative, or on motion of any party or 
of any person from whom discovery is sought, 
make a protective order denying, limiting, 
conditioning or regulating the use of any disclosure 
device. Such order shall be designed to prevent 
unreasonable annoyance, expense, embarrassment, 
disadvantage, or other prejudice to any person or 
the courts.268  

  

                                                      
267 CPLR 3122. 
268 CPLR 3103. 
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1. Nassau County and other Local 
 
NY R COM NASS Guideline IV provides as follows: 

A. As the term is used herein, ESI is not to be 
deemed "inaccessible" based solely on its source or 
type of storage media. Inaccessibility is based on the 
burden and expense of recovering and producing 
the ESI and the relative need for the data. 

B. No party should object to the discovery of ESI 
on the basis that it is not reasonably accessible 
because of undue burden or cost unless the 
objection has been stated with reasonable 
particularity, and not in conclusory or boilerplate 
language. Wherever the term "reasonably 
accessible" is used in these Guidelines, the party 
asserting that ESI is not reasonably accessible 
should be prepared to specify facts that support its 
contention, including submitting an appropriate and 
detailed analysis in the form of an affidavit.269 

C.  Discussion 
  
"CPLR § 3101 requires full disclosure of all nonprivileged matter 

which is material and necessary to the defense or prosecution of an action. 
Courts are vested with broad discretion in determining what is 'material 
and necessary.'"270 "The phrase 'material and necessary’ should be 
'interpreted liberally to require disclosure, upon request, of any facts 
bearing on the controversy which will assist preparation for trial by 
sharpening the issues and reducing delay and prolixity. The test is one of 
usefulness and reason.’"271 Nevertheless, a party does not have the right to 
"uncontrolled and unfettered disclosure."272 "Interpreting 'material and 

                                                      
269 NY R COM NASS Guideline IV. 
270 DeRiggi v. Kirschen, 2010 WL 5559034 (N.Y.Sup.), 2010 N.Y. Slip Op. 33599(U) (Trial 
Order), citing Allen v. Crowell-Collier Pub. Co., 21 N.Y.2d 403, 235 N.E.2d 430, 288 
N.Y.S.2d 449 (1968), and referencing Andon ex rel. Andon v. 302-304 Mott Street Associates, 
94 N.Y.2d 740,731 N.E.2d 589,709 N.Y.S.2d 873 (2000), and Cabellero v. City of New York, 
48 A.D.3d 727, 853 N.Y.S.2d 165 [2d Dept., 2008]. 
271 Id., citing Freil v. Papa, 56 A.D.3d 607-608, 869 N.Y.S.2d 117 [2d Dept., 2008] quoting 
Allen v. Crowell-Collier Pub. Co., supra. 
272 Id., citing Gilman & Ciocia, Inc. v. Walsh, 45 A.D.3d 531, 845 N.Y.S.2d 124 (2d Dept., 
2007) and referencing, Barouh Eaton Allen Corp. v. International Business Machines Corp., 76 
A.D.2d 873,429 N.Y.S.2d 33 [2d Dept., 1980] 
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necessary' (CPLR 3101[a]) liberally doesn't 'mean that litigants have carte 
blanche to demand production of whatever ... they speculate might 
contain something hopeful.'"273 "'It is incumbent on the party seeking 
disclosure to demonstrate that the method of discovery sought will result 
in the disclosure of relevant evidence or is reasonably calculated to lead to 
the discovery of information bearing on the claims.'"274 

   
A protective order pursuant to CPLR 3103 or move to quash the 

subpoena is not required if a party or a nonparty who wants to object to a 
notice for discovery of documents or a subpoena duces tecum, including 
electronic documents. Rather, it is merely necessary to simply serve upon 
the requesting party a response "stat[ing] with reasonable particularity the 
reasons for each objection."275  

 
The New York Practice Series further notes:  

Although CPLR 3122 is modeled after Fed. R. Civ. 
P. 34(b), there is a notable difference between the 
New York and federal rules. Under Fed. R. Civ. P. 
34(b), the recipient of a request to produce is 
required to file a written response to each request 
regardless of whether the recipient has an objection 
to the request, either in whole or in part. [FN7  Fed. 
R. Civ. P 34(b)(2)(A) provides that "[t]he party to 
whom the request is directed must respond in 
writing within 30 days after being served." In 
addition, under Rule 34(b), with respect to "each 
item or category, the response must either state that 
inspection and related activities will be permitted as 
requested or state an objection to the request, 
including the reasons." Fed. R. Civ. P. 34(b)(2)(B).] 

                                                      
273 Id. citing Vyas v. Campbell, 4 A.D.3d 417,418,771 N.Y.S.2d 375 [2d Dept., 2004]. 
274 Id., citing Vyas v. Campbell, supra, at p. 418, quoting Crazytown Furniture v. Brooklyn Union 
Gas Co., 150 A.D.2d 420, 421, 541 N.Y.S.2d 30 [2d Dept., 1989]; Forest Hills Gardens Corp. 
v. Kamp, 630 N.Y.S.2d 664 (N.Y. Civ. Ct. 1995) aff'd, 659 N.Y.S.2d 690 (N.Y. App. Term. 
1997) ("[W]herein defendant's pro se demand for discovery and inspection of documents 
brought pursuant to CPLR 'article 31' is deemed more properly a demand pursuant to 
CPLR 3120, plaintiff's objection to discovery by motion under CPLR 3103 is improper, 
and plaintiff should have objected under the recently amended CPLR 3122 by responding 
to the defendant stating its objections with reasonable particularity. While both CPLR 
3103 and 3122 appear in direct conflict, CPLR 3103 is a general statute, while CPLR 3122 
is more specific to discovery demands made pursuant to CPLR 3120. Statutory 
construction requires that where a general and specific statute appear to be in conflict, 
courts defer to the specific statute."). 
275 CPLR 3122(a). 
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On the other hand, CPLR 3122 requires a written 
response only "if [the] party … objects to the 
disclosure." [FN 8 CPLR 3122(a)] Thus, the 
recipient of a notice under CPLR 3120 need not 
apprise the demanding party, prior to the date set 
for production, of the fact that the party intends to 
produce pursuant to the request, or whether it 
possesses documents responsive to a particular 
request. Even though the statute requires a written 
response to a request to produce only when the 
producing party states an objection, creating a paper 
trail may help to avoid post-production disputes 
that might lead to unnecessary motion practice; 
thus, the better practice is to provide a written 
response regardless of whether there is a specific 
objection.276 

Judge Scheindlin in Zubulake I explains: 

Rule 26(b)(2) imposes general limitations on the 
scope of discovery in the form of a "proportionality 
test": 

The frequency or extent of use of the discovery 
methods otherwise permitted under these rules and 
by any local rule shall be limited by the court if it 
determines that: (i) the discovery sought is 
unreasonably cumulative or duplicative, or is 
obtainable from some other source that is more 
convenient, less burdensome, or less expensive; (ii) 
the party seeking discovery has had ample 
opportunity by discovery in the action to obtain the 
information sought; or (iii) the burden or expense 
of the proposed discovery outweighs its likely 
benefit, taking into account the needs of the case, 
the amount in controversy, the parties' resources, 
the importance of the issues at stake in the 

                                                      
276 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:45 (3d ed.). 
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litigation, and the importance of the proposed 
discovery in resolving the issues.277  

D. Objections - In General 
  
 "A motion to compel responses to demands and interrogatories is 

properly denied where the demands and interrogatories seek information 
which is irrelevant, overly broad, or burdensome."278 

   
The New York Practice Series further notes: 

To object to a request for production contained in a 
discovery notice or subpoena duces tecum under 
CPLR 3120, either in whole or in part, prepare a 
written "response" setting forth such objections. 
Your response must be served within 20 days of 
service of the notice to which you object. Although 
you need not prepare a written response if there is 
no objection, the better practice is to do so. 

Objections to a discovery notice must be specified 
with "reasonable particularity." You should set out 
in as much detail as possible the bases for each 
objection. If you are objecting to only part of a 
document request, your response should specify the 
particular items or categories to which your 
objections are directed. 

Grounds for objecting to a document request 
include, without limitation: 

(i) relevance ("not calculated to lead to the discovery 
of admissible evidence"); 
(ii) privilege or other rule of nondiscoverability; 
(iii) lack of possession, custody or control; 
(iv) expense, embarrassment, disadvantage, or 
prejudice; 

                                                      
277 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 316 (S.D.N.Y. 2003) (one footnotes 
omitted ). 
278 Accent Collections, Inc. v. Cappelli Enterprises, Inc., 924 N.Y.S.2d 545 (N.Y. App. Div. 2d 
Dept. 2011), citing Merkos L'Inyonei Chinuch, Inc. v Sharf, 59 AD3d 408 [2009] and 
referencing Gilman & Ciocia, Inc. v Walsh, 45 AD3d 531 [2007]; Paradis v F.L. Smithe Mach. 
Co., Inc., 25 AD3d 594 [2006]). 



109 

 

 
(v) confidentiality; 
(vi) vagueness or overbreadth; 
(vii) public interest privilege; or 
(viii) undue burden.279 

  

  

                                                      
279 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:78 (3d ed.). 
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E. Overly Broad Objections 
  
The Best Practices Report notes:  

Written document requests for ESI and subpoenas 
for ESI are frequently met with objections that the 
requests are burdensome and overly broad. In 
addition, in e-discovery, technical, highly complex 
issues may render requests inherently ambiguous 
and compliance very difficult. To avoid, or contain, 
potential problems arising as a result of these issues, 
document requests and subpoenas for the 
production of ESI, and objections to those 
document requests and subpoenas, should be 
written in plain, clear language with as much 
specificity as possible under the circumstances. 
Accurate communication is key.280 

 "When discovery which is sought is 'material and relevant,' 
pursuant to CPLR 3101(a) and is not subject to claims of privilege, 
attorney work product, or material prepared for litigation in accordance 
with CPLR 3103(a), disclosure is proper and should be permitted. 
Nevertheless, the court is bound to 'oversee the discovery process and to 
insure that undue prejudice and delay do not occur as the result of 
additional and/or potentially open-ended discovery, including 
unwarranted fishing expeditions.'"281 This includes general requests for 
computer and hard drives.282 

                                                      
280 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 12, is available at: www.nysba.org/e-discovery. 
281 Steadfast Ins. Co. v. Sentinel Real Est. Corp., 719 N.Y.S.2d 221 (N.Y. App. Div. 1st Dept. 
2000). ("In any event, the request for all documents maintained in plaintiff's databases or 
files, without reference to the nature of the documents or the particular claim at issue, is 
overly broad and therefore improper (see, Haller v North Riverside Partners, 189 AD2d 615)."); 
Schreiber v. Schreiber, 904 N.Y.S.2d 886, 890-91 (N.Y. Sup. Ct. 2010), citing Shumakh v. 
Shumakh, 21 Misc.3d 1142[A], 2008 WL 5174303, *8, 2008 N.Y. Slip Op. 52482[U] [Sup. 
Ct., Kings County 2008]; Joyner, Brenda, v. Planned Parenthood Federation., 2007 WL 2176462 
(N.Y.Sup.), 2007 N.Y. Slip Op. 31798(U) (Trial Order) ("Document … concerning 'any 
and all of defendant's defenses' and 'all communications and all documents ... concerning 
the allegations contained in the complaint.' These requests are simultaneously overly vague 
and overbroad… [D]ocument demand 28(a) seeks '[a]ll e-mail and information about e-
mail (including message contents, header information and logs of e-mail system usage)' 
sent or received by nine identified PPFA employees (including Joyner) and '[a]ny other 
PPFA employees with information and/or knowledge of Joyner's separation of 
employment and/or the Vickberg Report and/or pay equity at PPF or complaints of race 
discrimination.' This demand seeking all e-mails sent and received is overbroad and unduly 
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burdensome in that it will result in the production of material not relevant to the subject 
matter of this action, including personal e-mails and potentially privileged and/or 
confidential information. Accordingly, document demand 28(a) is vacated… Document 
demand 28(c) seeks '[a]ll databases (including all records and fields and structural 
information in such databases), containing any reference to and/or information about or 
related to' the four relevant subjects. Joyner's motion fails to demonstrate any need for 
obtaining copies of the extensive information contained in entire databases and as such, 
the request is overbroad and vague and must be vacated... Document demand 28(g) seeks 
'[a]ll files, including prior drafts, 'deleted’ files, and file fragments, containing information 
from electronic calendars and scheduling programs regarding or related to' the relevant 
subjects. Plaintiff's motion to compel is denied and document demand 28(g) is vacated… 
Document demand 28(h) seeks '[a]ll electronic data files, including prior drafts, 'deleted,’ 
files and file fragments about or related to' the relevant subjects. This request is overbroad 
and vague and must be vacated… [But] [d]ocument demand 28(d) requests '[a]ll logs of 
activity (both in paper and electronic formats) on computer systems and networks that 
have or may have been used to process or store electronic data containing information 
about or related to' the relevant subjects. Plaintiff's motion to compel is granted as to 
document demand 28(d). Production of such computer logs may arguably lead to relevant 
discovery and may also assist the parties in formulating specific requests and searches. 
[And] [d]ocument demand 28(b) similarly seeks PPFA's production of e-mails, but is 
appropriately tailored to request only e-mails 'containing information about or related to' 
the four relevant subjects. Joyner's motion to compel is granted with respect to document 
demand 28(b). [Also note]  [d]ocument demand 28(e) seeks '[a]ll word processing files, 
including prior drafts, 'deleted’ files, and file fragments, containing information about or 
related to' the relevant subjects. The motion to compel is granted with respect to files 
containing information about or related to Joyner's separation of employment and the 
Vickberg report. However, with respect to prior discrimination complaints and pay equity 
issues, plaintiff has not established at this juncture that hard copies of documentation on 
these subjects are insufficient. Given the potential volume of material sought to be 
produced and the cost attendant thereto, the court cannot conclude that plaintiff's need 
for such material and any probative value it might have outweighs the prejudice to 
defendant of searching for and providing duplicative word processing files, prior drafts 
and deleted files. Accordingly, the motion is granted in part and denied in part as to 
document demand 28(e)."); Karim v. Nat. Stone Industries, Inc., 855 N.Y.S.2d 845, 847 (N.Y. 
Sup. Ct. 2008) ("Given the computers access by several members of plaintiff's household, 
it would not be possible for third-party defendant to discern plaintiff's computer usage 
beyond the use plaintiff testified to at the deposition. As such, this Court does not find it 
appropriate to order disclosure of the hard drive. The Court notes that the issue of 
plaintiff's employability is ascertainable by other means, including an examination by an 
occupational therapist. Furthermore, the hard drive has private communications and 
actions of plaintiff and his family that have nothing to do with the limited issue of 
plaintiff's employability. Notwithstanding any possible limiting orders regarding items 
copied from the hard drive to the clone, it would be improperly invasive to order this 
discovery. Accordingly, the Court denies third-party defendant's request for disclosure of a 
hard drive clone."); Schreiber v. Schreiber, 904 N.Y.S.2d 886, 890-91 (N.Y. Sup. Ct. 2010), 
citing Berman and Zerykier, Outside Counsel, Forensic Inspection of Computer Hard Drives 
Under New York Law, NYLJ, Sept. 1, 2005, at 4, col. 4 ("'courts are concerned about 
burden and will not order a wholesale turnover of a computer hard drive. They will 
impose limitations to address potential fishing' expeditions, privacy concerns as they relate 
to irrelevant materials, disclosure of competitive materials to ensure that such materials 
will not be misused, materials protected by the attorney-client privilege, work product 
immunity doctrine or other privileges, and inconvenience to a non-party owner of a 
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computer. In addition, a court may require a representation that the party requesting the 
inspection, consistent with New York law, will pay for the costs of the production or 
review of the hard drive.'"); Schreiber v. Schreiber, 904 N.Y.S.2d 886, 890-91 (N.Y. Sup. Ct. 
2010), citing Gleason and Connors, First E–Discovery Demand: Access to Clone of Hard Drive? 
NYLJ, July 18, 2005, at 3, col. 1 ("The difficulty lies in the fact that a 'computer system or 
a hard drive [is] not ... a mere thing to produce and copy,' which a party has a right to have 
produced for inspection under CPLR 3120. They are qualitatively different from other 
objects because of the difficulty of apprehending all that they contain.'"); JFA Inc. v. The 
Docman Corp., 2010 WL 748909 (N.Y.Sup.), 2010 N.Y. Slip Op. 30369(U) (Trial Order) 
("JFA Inc. v. The Docman Corp., 2010 WL 748909 (N.Y.Sup.), 2010 N.Y. Slip Op. 
30369(U) (Trial Order) ("JFA moves for a preliminary injunction directing that defendants: 
(1) be prohibited from any rotation, alteration, and/or destruction of electronic media that 
would result in the inability to recover computer data regarding all actual or potential 
business interests involving defendants; (2) provide JFA's expert unrestricted access to 
defendants' computers and data, including all passwords or other necessary means to 
access the computers and data; (3) be prohibited from accessing, using, or booting the 
defendants' computers until JFA can secure a backup of defendants' computers and 
computer storage media; (4) be prohibited from interfering with, accessing, destroying, 
disseminating, hiding, or in any way impeding the data of JFA's operations and its 
software; (5) be prohibited from disclosing any trade secrets, data, information or private 
data belonging or relating to JFA, its employees, or JFA's clients and their employees; (6) 
be prohibited from initiating communications of any nature, other than through 
defendants' attorneys, with JFA, its subsidiaries, Indicpay and IPEOR, Inc., their 
employees, agents, and consultants, or from coming within 1000 feet of JFA's business 
premises; (7) be prohibited from contacting present and past clients or customers of JFA, 
and its related companies. JFA's motion also seeks an order of seizure of defendants' 
computers, hard drives, CD-ROMS, and other digital storage media at defendants' 
premises in Glen Head, New York, and an order permitting a third-party to have 
unrestricted access to all of defendants' computers… The bulk of JFA's motion for a 
preliminary injunction seeks essentially a protective order to preserve relevant electronic 
evidence, either in the form of an injunction prohibiting defendants from accessing their 
own computers until a backup can be performed, or in the form of an order of seizure 
directing the sheriff to take possession or control of any computer servers belonging to 
JFA or of any computer storage media containing data and confidential information 
belonging to JFA. JFA intends to have a computer forensic expert, the Intelligence Group, 
make copies of all the data contained on the property to be seized. The motion also seeks 
unrestricted access to any and all paper records for inspection, copying, and photography 
located at defendants' place of business in Glen Head, New York. These aspects of JFA's 
motion are clearly related to discovery, and are not in the nature of a provisional remedy. 
For instance, JFA requests an order directing defendants to appear for a deposition within 
3 days at the offices of JFA's counsel. Thus, the relevant inquiry is not whether JFA has 
met the three part test of injunctive relief, but whether a protective order for the 
preservation of electronic evidence should be granted. The dispute involves proprietary 
software that defendants allegedly developed, which JFA claims is currently housed in 
servers in the custody of defendants, at Berardinelli's home in Glen Head, New York, the 
alleged place of business of the Docman corporation.. As JFA indicates, 'Raw computer 
data or electronic documents are discoverable. 'Lipco Elec. Corp. v. ASG Consulting Corp., 
2004 WL 1949062, 7 (Sup Ct, Nassau County 2004), citing Zubulake v. UBS Warburg LLC, 
217 F.R.D. 309 (S.D.N.Y.2003) and Playboy Enterprises, Inc. v. Welles, 60 F Supp 2d 1050 
(S.D.Cal.1999). Although the Court is inclined to permit the mirror image bit stream 
backup to preserve electronic evidence (see Matter of Maura, 17 Misc 3d 327 [Sur Ct, Nassau 
County 2007][directing a clone of law firm's hard drive to be made]), JFA has not 
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F. Inaccessibility Objections 
  
"A number of New York State cases have assessed whether 

particular disclosure requests for electronic records are overly broad. In a 
sense, these decisions are the precursors of the modern, more 
sophisticated discussion of the 'accessibility' of electronic data."283  

 

                                                                                                                    
satisfactorily addressed the Court's concerns with the proposed modalities of conducting 
the electronic discovery. JFA seeks imaging not only of the computers (including laptop 
computers), but also of handheld devices. However, the stated purpose of the mirror bit 
stream backup is to preserve the proprietary software at issue in this case. It has not been 
demonstrated that handheld devices (i.e., a smartphone) would contain such discoverable, 
programming information. The equipment which JFA seeks to inspect for electronic 
discovery is overly broad-JFA asks that defendants be directed to identify every computer 
they have ever used in connection with Berardinelli's work… JFA, but also related 
companies that are currently not parties to this action. JFA is not entitled to an order of 
replevin seizing the hard drives and servers from defendants' premises. There is no cause 
of action alleged wherein JFA would be entitled to such seizure. The proposed seizure is 
fatally overbroad, insofar as JFA seeks seizure of defendants' computers in whatever 
county they may be located, even if outside the Court's territorial jurisdiction. JFA also 
seeks to have the backup made at the offices of its designated expert, the Intelligence 
Group. Given that defendants rely on their computers to run their business, removing 
those computers from the premises is, a priori, too disruptive to defendants' operations, 
especially since the computers will be inoperational while the backup is being made. There 
is nothing in the record to indicate that the backup cannot be performed on defendants' 
premises. Because JFA's request is in the nature of discovery, it is more appropriate that 
JFA be permitted access to perform a mirror bit stream backup of the hard drives and 
servers on defendants' premises. Moreover, the branch of JFA's request to prohibit 
defendants from even powering up their computers until the backup can be obtained is 
overly burdensome. Such a drastic measure will halt defendants' business. Although the 
Court is aware that the access dates of files could be altered when the file is accessed, JFA 
does not explain how the particular files that could contain discoverable electronic 
information could be affected by the act of powering up defendants' computers."). 
282 Etzion v. Etzion, 796 N.Y.S.2d 844, 846 (N.Y. Sup. Ct. 2005) ("In the case at bar, 
Plaintiff's request for computer data is all-encompassing. She seeks data from all 
computers, including Defendant's personal computer which may contain electronic mail; 
any information related to Variety, word processing files, calendars and/or schedules 
regarding [several trading partners]. Defendant refers to these companies as the "Foreign 
Entities." Plaintiff's application, according to Defendant, is so over broad as to constitute a 
violation of Defendant's rights both to privacy and to privilege, as it involves 
communication with his attorney, his employees and with third parties unconnected to this 
litigation. … CPLR § 3103(a) permits the court to issue protective orders which are 
designed to prevent unreasonable annoyance, expense, embarrassment, disadvantage or 
other prejudice to any person by limiting or conditioning the use of any disclosure device.' 
At which point the court fashioned a limiting order and ordered that a designated Referee 
will oversee cloning of the hard drive and ensure disclosure of only court ordered 
documents."). 
283 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:50 (3d ed.) (two footnotes 
omitted). 
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In Tener, the First Division notes:  

[S]ome federal courts have suggested strict limits on 
the discovery of specific types of data that are 
typically overwritten or ephemeral. For example, the 
Seventh Circuit Electronic Discovery Pilot Program 
has adopted several "principles" to guide litigants 
through the discovery of ESI. In particular, 
Principle 2.04 governing the scope of preservation 
states that certain categories of ESI "generally are 
not discoverable in most cases."284 These categories 
include: 

 1 "Deleted," slack, "fragmented," or "unallocated" 
data on hard drives; 
 2 Random access memory (RAM) or other 
ephemeral data; 
 3 On-line access data such as temporary internet 
files, history, cache, cookies etc.; 
 4 Data in metadata fields that are frequently 
updated automatically, such as last-opened dates; 
 5 Backup data that is substantially duplicative of 
data that is more accessible elsewhere; and 
 6 Other forms of ESI whose preservation requires 
extraordinary affirmative measures that are not 
utilized in the ordinary course of business.285 

However, the federal courts may still order the 
discovery of data from these sources in an 
appropriate case.286 
 
Based on the specific facts of this case, we find that 

                                                      
284 Tener v. Cremer, 931 N.Y.S.2d 552, 556 (N.Y. App. Div. 1st Dept. 2011), citing Seventh 
Circuit Electronic Discovery Committee, Seventh Circuit Electronic Discovery Pilot Program, 14–
15, Oct. 1, 2009. 
285 Id. 
286 Id., referencing Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 524 
[D.Md.2010]["[t]he general duty to preserve may also include deleted data, data in slack 
spaces, backup tapes, legacy systems, and metadata."] and Columbia Pictures, Inc. v. Bunnell, 
245 F.R.D. 443 [C.D.Cal.2007] [ordering production of server log data]; Tener v. Cremer, 
931 N.Y.S.2d 552, 556 (N.Y. App. Div. 1st Dept. 2011) ("We also note Judge Scheindlin's 
groundbreaking decision in Zubulake v. UBS Warburg, LLC, 217 F.R.D. 309, 316 
[S.D.N.Y.2003] [in developing framework for cost/benefit analysis, court noted that 
discovery obligations apply not only to 'electronic documents that are currently in use, but 
also [to] documents that may have been deleted and now reside only on backup disks.']"). 
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the Nassau Guidelines provide a practical approach. 
To exempt inaccessible data presumptively from 
discovery might encourage quick deletion as a 
matter of corporate policy, well before the spectre 
of litigation is on the horizon and the duty to 
preserve it attaches. A cost/benefit analysis, as the 
Nassau Guidelines provide, does not encourage 
data destruction because discovery could take place 
regardless. Moreover, similar to rule 26(b)(2)(C)(iii), 
the approach of the Nassau Guidelines, has the 
benefit of giving the court flexibility to determine 
literally whether the discovery is worth the cost and 
effort of retrieval.287 

G. Less Common Objections 
 
There are a number of less common, but valid, objections. The 

courts have upheld protection for trade secrets.288 However, trade secrets 
are not inviolable if the information cannot be acquired any other way.289 
As well, the courts have recognized that "the joint defense doctrine 
should protect statements made for a common purpose related to the 
defense of all concerned parties rather than serve to facilitate an attack by 
one against the other."290 Also it should be noted that, "[t]he Education 

                                                      
287 Tener v. Cremer, 931 N.Y.S.2d 552, 556 (N.Y. App. Div. 1st Dept. 2011). 
288 Gen. Elec. Co. v. Macejka, 675 N.Y.S.2d 420 (N.Y. App. Div. 3d Dept. 1998) ("Our 
review of the record satisfies us that petitioner has made the necessary minimum showing 
that the material sought is a trade secret and that respondents have not demonstrated that 
discovery of same is indispensable (see, Finch, Pruyn & Co. v Niagara Paper Co., 228 AD2d 
834, 837, appeal dismissed 88 NY2d 979). For those reasons, we find that Supreme Court did 
not abuse its discretion in denying respondents' requested discovery…"). 
289 Hodgson, Russ, Andrews, Woods & Goodyear, LLP v. Isolatek Intern. Corp., 752 N.Y.S.2d 472 
(N.Y. App. Div. 4th Dept. 2002 ("Nevertheless, '[w]e conclude that the [trade secret] is 
'indispensable to the ascertainment of truth and cannot be acquired in any other way' and 
thus the court properly ordered its disclosure."), citing Curtis v Complete Foam Insulation 
Corp., 116 AD2d 907, 909 and referencing see Bristol, Litynski, Wojcik v Town of Queensbury, 
166 AD2d 772, 773, and Johnson v Morganti [appeal No. 1], 161 AD2d 1140 and see also 
Drake v Herrman, 261 NY 414, 417). 
290 Brooklyn Navy Yard Cogeneration Partners v. PMNC, 753 N.Y.S.2d 343, 345-46 (N.Y. Sup. 
Ct. 2002) ("As well, "[t]his court has considered a plethora of federal decisions in this area 
for the purposes of fleshing out what would be New York's view under the facts presented 
in this case. E.g., Matter of Bevill, supra.; United States v. Bay State Ambulance and Hosp. Rental 
Serv., 874 F.2d 20 (1st Cir. 1989); United States v. Schwimmer, 892 F.2d 237(2d Cir.1989); 
United States v. Keplinger, 776 F.2d 678(7th Cir.1985). This Court believes that the joint 
defense doctrine should protect statements made for a common purpose related to the 
defense of all concerned parties rather than serve to facilitate an attack by one against the 
other. There must be a substantial showing by parties attempting to invoke the protections 
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Law exempts from disclosure 'records relating to performance of a 
medical or a quality assurance review function.'"291 "Similarly, the privilege 
afforded under the Public Health Law is intended to protect 'against 
disclosure of materials relating to quality assurance activities [which] apply 
to hospital malpractice prevention programs and incident reporting.'"292 
Tax returns are afforded a measure of protection.293 As well, personal 
social networks are also afforded a measure of protection.294 

  

H. Failure to Timely Raise Objections 
   
Under CPLR 3122, objections to discovery demands must be 

raised within twenty-days.295 There are no statutory exceptions to the 
twenty-day response rule. Nonetheless, exceptions exist for document 
requests considered "palpably improper" or protected under CPLR 
3101.296 "'A disclosure request is palpably improper if it seeks information 

                                                                                                                    
of the privilege of the 'need for a common defense [as opposed to the mere existence of a] 
common problem' Medcom Holding Co. v. Baxter Travenol Laboratories, 689 F.Supp. 841, 845 
(N.D.Ill., 1988) ... '[For] the joint defense privilege arises only when the common interest 
of the parties relates to the joint defense of existing or impending litigation'. Metro 
Wastewater Reclamation v. Continental Casualty Co., 142 F.R.D. 471, 479 n. 7.'" United States v. 
Weissman, 1996 WL 737042 (S.D.N.Y.1996).") 
291 Orner v. Mt. Sinai Hosp., 761 N.Y.S.2d 603 (N.Y. App. Div. 1st Dept. 2003), citing 
Education Law § 6527 [3] and referencing Megrelishvili v Our Lady of Mercy Med. Ctr., 291 
AD2d 18, 25 [2002], lv dismissed 99 NY2d 532 [2002]). 
292 Orner v. Mt. Sinai Hosp., 761 N.Y.S.2d 603 (N.Y. App. Div. 1st Dept. 2003), citing Logue 
v Velez, 92 NY2d 13, 17 [1998], quoting Governor's Program Bill, Bill Jacket, L 1986, ch 
266, at 7) (inner quotes removed).") 
293 Chang v. SDI Intern., Inc., 789 N.Y.S.2d 892 (N.Y. App. Div. 2d Dept. 2005) ("Tax 
returns and other financial information are generally not discoverable absent a showing 
that the information is relevant to the claims asserted and cannot be obtained from other 
sources (see Latture v Smith, 304 AD2d 534 [2003]; Saratoga Harness Racing v Roemer, 274 
AD2d 887 [2000])."). 
294 Abrams v. Pecile, 922 N.Y.S.2d 16 (N.Y. App. Div. 1st Dept. 2011) ("And, "[w]ith 
respect to defendant's demand for access to plaintiff's social networking accounts, no 
showing has been made that 'the method of discovery sought will result in the disclosure 
of relevant evidence or is reasonably calculated to lead to the discovery of information 
bearing on the claims' (Vyas v Campbell, 4 AD3d 417, 418 [2004] [internal quotation marks 
and citation omitted]; see also McCann v Harleysville Ins. Co. of N.Y., 78 AD3d 1524, 1525 
[2010])."). 
295 CPLR 3122. 
296 Lea v. New York City Transit Auth., 867 N.Y.S.2d 918 (N.Y. App. Div. 1st Dept. 2008) 
("Concerning the demands that do remain in issue on appeal, they are all palpably 
improper (see Haller v North Riverside Partners, 189 AD2d 615, 616 [1993], citing Alaten Co. v 
Solil Mgt. Corp., 181 AD2d 466 [1992]; cf. Sonsini v Memorial Hosp. for Cancer & Diseases, 262 
AD2d 185, 186-187 [1999]), and thus production thereof should not be compelled despite 
defendant's failure to timely object thereto under CPLR 3122 (see Haller; Perez v Board of 
Educ. of City of N.Y., 271 AD2d 251 [2000])."); New Era Acupuncture, P.C. v. State Farm Mut. 
Auto. Ins. Co., 890 N.Y.S.2d 369 (N.Y. App. Term. 2009) ("Plaintiff was required, but 
failed, to challenge the propriety of defendant's notice for discovery and inspection 
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of a confidential and private nature that does not appear to be relevant to 
the issues in the case.'"297 Palpably improper may also include demands 
that are highly overbroad and burdensome.298 

                                                                                                                    
pursuant to CPLR 3120 within the time prescribed by CPLR 3122. Likewise, plaintiff 
failed to timely object to defendant's demand for verified written interrogatories. As a 
result, plaintiff is obligated to produce the information sought except as to matters which 
are palpably improper or privileged (see Fausto v. City of New York, 17 AD3d 520 [2005]; 
Marino v. County of Nassau, 16 AD3d 628 [2005]; Garcia v. Jomber Realty, 264 A.D.2d 809 
[1999]; Midwood Acupuncture, P.C. v. State Farm Fire and Cas. Co, 21 Misc.3d 144[A], 2008 
N.Y. Slip Op 52468[U] [App Term, 2d & 11th Jud Dists 2008]; Midborough Acupuncture, 
P.C. v. State Farm Ins. Co., 21 Misc.3d 10 [App Term, 2d & 11th Jud Dists 2008]; Great Wall 
Acupuncture v. State Farm Mut. Auto. Ins. Co., 20 Misc.3d 136[A], 2008 N.Y. Slip Op 
51529[U] [App Term, 2d & 11th Jud Dists 2008]; A.B. Med. Servs. PLLC v. Utica Mut. Ins. 
Co., 11 Misc.3d 71 [App Term, 2d & 11th Jud Dists 2006])."); Accent Collections, Inc. v. 
Cappelli Enterprises, Inc., 924 N.Y.S.2d 545 (N.Y. App. Div. 2d Dept. 2011) ("While the 
failure of a party to challenge the propriety of a notice for discovery and inspection within 
the time prescribed by the CPLR forecloses inquiry into the propriety of the information 
sought, there is an exception with regard to requests that are palpably improper (see Otto v 
Triangle Aviation Servs., 258 AD2d 448 [1999]; see also During v City of New Rochelle, N.Y., 55 
AD3d 533 [2008]; Velez v South Nine Realty Corp., 32 AD3d 1017 [2006]; Cipriano v Righter, 
100 AD2d 923 [1984])."); DG & A Mgt. Services, LLC v. Securities Indus. Ass'n Compl. and 
Leg. Div., 910 N.Y.S.2d 242 (N.Y. App. Div. 3d Dept. 2010). ("Where, as a here, a party 
fails to timely object to the discovery demand (see CPLR 3122 [a]), our review 'is limited to 
determining whether the requested material is privileged under CPLR 3101 or the demand 
is palpably improper' (Saratoga Harness Racing v Roemer, 274 AD2d 887, 888 [2000]; see 
Jefferson v State of New York, 60 AD3d 1215, 1215 [2009]; Coville v Ryder Truck Rental, Inc., 30 
AD3d 744, 745 [2006]; McMahon v Aviette Agency, 301 AD2d at 821), i.e., 'irrelevant, 
overbroad and burdensome' (Jefferson v State of New York, 60 AD3d at 1215 [internal 
quotation marks and citations omitted])."). 
297 Saratoga Harness Racing Inc. v. Roemer, 711 N.Y.S.2d 603 (N.Y. App. Div. 3d Dept. 2000), 
citing Titleserv, Inc. v Zenobio, 210 AD2d 314, 315-316 [citations omitted]; Duhe v. Midence, 
767 N.Y.S.2d 585 (N.Y. App. Div. 1st Dept. 2003) ("Although defendants, individually, 
may, within the time prescribed by CPLR 3122, have failed to challenge the propriety of 
certain of the discovery requests, inquiry into the propriety of such discovery requests was 
not foreclosed, the requests having been palpably improper by reason of the irrelevance of 
the material sought (see Perez v Board of Educ. of City of N.Y., 271 AD2d 251 [2000])."). 
298 Community Dev. Ass'n, LLC v. Warren-Hoffman & Associates, Inc., 771 N.Y.S.2d 786 (N.Y. 
App. Div. 4th Dept. 2004). ("Warren-Hoffman's third notice for discovery and inspection 
not only seeks information of a confidential and private nature, but also is 'so overly broad 
and burdensome as to be palpably improper; (Kern v City of Rochester, 261 AD2d 904, 905 
[1999]). Thus, despite its failure to timely object to the third notice, American & Foreign is 
not barred from challenging its propriety (see id.)."). 
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IX. Inadvertent or Unintentional Production of 
ESI 

A. Introduction 
 
"Perhaps the worst news that a party producing documents can 

receive is that it has inadvertently turned over privileged documents to an 
adversary. And with each passing year, as the volume of electronically 
stored information grows exponentially, so does the likelihood of such an 
event occurring. As a consequence, according to one United States 
Senator, '[b]illions of dollars are spent each year in litigation to protect 
against the inadvertent disclosure of privileged materials.'"299 

  
The Best Practices Report advises:  

Counsel should conduct searches using technology 
tools to identify ESI that is subject to the attorney-
client privilege, the work product immunity and/or 
material prepared in anticipation of litigation. 
Counsel should document its privilege searches and 
verify the accuracy and thoroughness of the 
searches by checking for privileged ESI at the 
beginning of the search process and again at the 
conclusion of the process. To avoid the situation in 
which an inadvertent production of privileged ESI 
may possibly be deemed a waiver of the privilege, 
counsel should consider, as appropriate, entering 
into a non-waiver agreement and having the court 
incorporate that agreement into a court order. 

Once a set of potentially responsive ESI has been 
identified, counsel should use automated tools and 
applications in the same manner discussed above to 
search that set of ESI to identify and withhold, as 
applicable, any communications subject to the 
attorney-client privilege, the work product 
immunity, material prepared in anticipation of 
litigation and/or any other privileges or immunities 
that may be involved in the case. In formulating an 

                                                      
299 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:55 (3d ed.), citing FN 1, Sen. 
Patrick Leahy, A Bill to Amend the Federal Rules of Evidence to Address the Waiver of 
the Attorney-Client Privilege and the Work Product Doctrine, Senate Report 110-264, 
Calendar No. 580, Feb, 28, 2008.". 
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effective search, counsel should confer with the 
client and review at least a sampling of the ESI to 
ascertain, among many other things: (i) the names 
of all lawyers involved in the underlying facts of the 
case; (ii) the relevant dates on which the client 
began to consult with its counsel; (iii) topics of 
privileged communications; and (iv) any other 
unique facts relating to the privileged 
communications. As the ESI is reviewed, additional 
facts relating to the privilege may be discovered and 
may require that additional searches be conducted. 
After all necessary searches are conducted, counsel 
should check and verify the effectiveness, 
completeness and accuracy of the searches. Counsel 
may have to demonstrate to the court at a later date 
that counsel took reasonable steps to identify 
privileged communications. 

Whether the case is pending in federal court or New 
York State Court, counsel should consider, as 
appropriate, entering into a non-waiver agreement 
with opposing counsel and/or having the court 
incorporate that agreement into an order, as 
provided in Federal Rule of Evidence 502.300 

B. Statutes & Regulations 
 

1. Federal 
 
FRE 502 provides that: 

The following provisions apply, in the 
circumstances set out, to disclosure of a 
communication or information covered by the 
attorney-client privilege or work-product protection. 

(a) Disclosure Made in a Federal Proceeding or to a 
Federal Office or Agency; Scope of a Waiver. When 
the disclosure is made in a federal proceeding or to 
a federal office or agency and waives the attorney-

                                                      
300 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 23, is available at: www.nysba.org/e-discovery. 

http://www.nysba.org/e-discovery
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client privilege or work-product protection, the 
waiver extends to an undisclosed communication or 
information in a federal or state proceeding only if: 

(1) the waiver is intentional; 

(2) the disclosed and undisclosed communications 
or information concern the same subject matter; 
and 

(3) they ought in fairness to be considered together. 

(b) Inadvertent Disclosure. When made in a federal 
proceeding or to a federal office or agency, the 
disclosure does not operate as a waiver in a federal 
or state proceeding if: 

(1) the disclosure is inadvertent; 

(2) the holder of the privilege or protection took 
reasonable steps to prevent disclosure; and 

(3) the holder promptly took reasonable steps to 
rectify the error, including (if applicable) following 
Federal Rule of Civil Procedure 26(b)(5)(B). 

(c) Disclosure Made in a State Proceeding. When 
the disclosure is made in a state proceeding and is 
not the subject of a state-court order concerning 
waiver, the disclosure does not operate as a waiver 
in a federal proceeding if the disclosure: 

(1) would not be a waiver under this rule if it had 
been made in a federal proceeding; or 

(2) is not a waiver under the law of the state where 
the disclosure occurred. 

(d) Controlling Effect of a Court Order. A federal 
court may order that the privilege or protection is 
not waived by disclosure connected with the 
litigation pending before the court--in which event 
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the disclosure is also not a waiver in any other 
federal or state proceeding. 
 
(e) Controlling Effect of a Party Agreement. An 
agreement on the effect of disclosure in a federal 
proceeding is binding only on the parties to the 
agreement, unless it is incorporated into a court 
order. 

(f) Controlling Effect of This Rule. 
Notwithstanding Rules 101 and 1101, this rule 
applies to state proceedings and to federal court-
annexed and federal court-mandated arbitration 
proceedings, in the circumstances set out in the rule. 
And notwithstanding Rule 501, this rule applies 
even if state law provides the rule of decision.301  

2. NY State 
 
 The Model Rules of Professional Conduct provides that: 

A lawyer who receives a document relating to the 
representation of the lawyer’s client and knows that 
the document was inadvertently sent shall promptly 
notify the sender.302 

[L]awyers sometimes receive documents that were 
mistakenly sent or produced by opposing parties or 
their lawyers. If a lawyer knows that such a 
document was sent inadvertently, then this Rule 
requires the lawyer to promptly notify the sender in 
order to permit that person to take protective 
measures. Whether the lawyer is required to take 
additional steps, such as returning the original 
document, is a matter of law beyond the scope of 
these Rules, as is the question of whether the 
privileged status of a document has been waived. 
Similarly, this Rule does not address the legal duties 
of a lawyer who receives a document that the lawyer 
knows may have been wrongfully obtained by the 

                                                      
301 FRE 502. 
302 Model Rules of Professional Conduct R. 4.4(b). 
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sending person. For purposes of this Rule, 
"document" includes e-mail or other electronic 
modes of transmission subject to being read or put 
into readable form.303 

The New York State Bar Association, Op. 782 (Dec. 8, 2004), has 
this to say: 

Word-processing software commonly used by 
lawyers, such as Microsoft Word and Corel 
WordPerfect, include features that permit recipients 
of documents transmitted by e-mail to view 
"metadata," which may be loosely defined as data 
hidden in documents that is generated during the 
course of creating and editing such documents.  It 
may include fragments of data from files that were 
previously deleted, overwritten or worked on 
simultaneously.  Metadata may reveal the persons 
who worked on a document, the name of the 
organization in which it was created or worked on, 
information concerning prior versions of the 
document, recent revisions of the document, and 
comments inserted in the document in the drafting 
or editing process.  The hidden text may reflect 
editorial comments, strategy considerations, legal 
issues raised by the client or the lawyer, legal advice 
provided by the lawyer, and other information. Not 
all of this information is a confidence or secret, but 
it may, in many circumstances, reveal information 
that is either privileged or the disclosure of which 
would be detrimental or embarrassing to the 
client.  See DR 4-101.  For example, a lawyer may 
transmit a document by e-mail to someone other 
than the client without realizing that the recipient is 
able to view prior edits and comments to the 
document that would be protected as privileged 
attorney-client communications.  Or, more 
dramatically, a prosecutor using a cooperation 
agreement signed by one confidential witness may 
use the agreement as a template in drafting the 
agreement for another confidential witness.  The 
second document’s metadata could contain the 

                                                      
303 Model Rules of Professional Conduct R. 4.4(b) cmt. 2. 
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name of the original cooperating witness, and if e-
mailed, could expose that witness to extreme risks. 

The Lawyer’s Code of Professional Responsibility 
(the "Code") prohibits lawyers from "knowingly" 
revealing a client confidence or secret, DR 4-
101(B)(1), except when permitted under one of five 
exceptions enumerated in DR 4-101(C).  DR 4-
101(D) states that a lawyer "shall exercise 
reasonable care to prevent his or her employees, 
associates, and others whose services are utilized by 
the lawyer from disclosing or using confidences or 
secrets of a client."  See also EC 4-5 ("Care should be 
exercised by a lawyer to prevent the disclosure of 
the confidences and secrets of one client to 
another").  Similarly, a lawyer who uses technology 
to communicate with clients must use reasonable 
care with respect to such communication, and 
therefore must assess the risks attendant to the use 
of that technology and determine if the mode of 
transmission is appropriate under the 
circumstances.  See N.Y. State 709 (1998) ("an 
attorney must use reasonable care to protect 
confidences and secrets"); N.Y. City 94-11 (lawyer 
must take reasonable steps to secure client 
confidences or secrets). 

When a lawyer sends a document by e-mail, as with 
any other type of communication, a lawyer must 
exercise reasonable care to ensure that he or she 
does not inadvertently disclose his or her client’s 
confidential information.  What constitutes 
reasonable care will vary with the circumstances, 
including the subject matter of the document, 
whether the document was based on a "template" 
used in another matter for another client, whether 
there have been multiple drafts of the document 
with comments from multiple sources, whether the 
client has commented on the document, and the 
identity of the intended recipients of the 
document.  Reasonable care may, in some 
circumstances, call for the lawyer to stay abreast of 
technological advances and the potential risks in 
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transmission in order to make an appropriate 
decision with respect to the mode of 
transmission.  See N.Y. State 709 (1998). 

Lawyer-recipients also have an obligation not to 
exploit an inadvertent or unauthorized transmission 
of client confidences or secrets.  In N.Y. State 749, 
we concluded that the use of computer technology 
to access client confidences and secrets revealed in 
metadata constitutes "an impermissible intrusion on 
the attorney-client relationship in violation of the 
Code."  N.Y. State 749 (2003).  See also N.Y. State 
700 (1997) (improper for a lawyer to exploit an 
unauthorized communication of confidential 
information because doing so would constitute 
conduct "involving dishonesty, fraud, deceit or 
misrepresentation" and "prejudicial to the 
administration of justice" in violation of DR 1-
102(A)(4) and DR 1-102(A)(5), respectively).304 

3.  Nassau County and other Local 
 
NY R COM NASS Guideline VI provides that: 

Inadvertent or unintentional production of ESI 
containing information that is subject to the 
attorney-client privilege, work product protection, 
or other generally-recognized privilege shall not be 
deemed a waiver in whole or in part of such 
privilege if, after learning of such disclosure, the 
Producing Party promptly gives notice either in 
writing, or later confirmed in writing, to the 
Receiving Party or Parties that such information 
was inadvertently produced and requests that the 
Receiving Party return the original data. Absent a 
challenge under this paragraph or during the 
pendency of any such challenge, or contemplated 
challenge, the Receiving Party or Parties shall 
sequester or return all such material, including 

                                                      
304 N. Y. St. Bar Ass'n, Comm. on Prof'l Ethics, Op. 782 (Dec. 8, 2004), available at 
http://www.nysba.org/Content/ContentFolders/EthicsOpinions/Opinions751825/EO_
782.pdf (four footnotes omitted). 

http://www.nysba.org/Content/ContentFolders/EthicsOpinions/Opinions751825/EO_782.pdf
http://www.nysba.org/Content/ContentFolders/EthicsOpinions/Opinions751825/EO_782.pdf
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copies, except as may be necessary to bring a 
challenge before the Court, to the Producing Party 
promptly upon receipt of the written notice and 
request for return. The parties are encouraged to 
seek an order of the Court to further clarify the 
protections to be given to inadvertently disclosed 
privileged materials. Counsel are also reminded of 
their obligations under Rule 4.4(b) of the New York 
Rules of Professional Conduct concerning their 
receipt of documents that appear to have been 
inadvertently sent to them.305 

C. Federal Courts – The Binding Effect of 502 in a 
Court Order 

  
The Best Practices Report notes:  

Rule 502(d) and (e) provide that, if the parties enter 
into an agreement providing that inadvertent 
production of privileged information shall not 
constitute a waiver of  the privilege, and the court 
incorporates that agreement into a court order, that 
order is binding, not only on the parties to the 
instant litigation, but also on non-parties in other 
actions brought in either federal or state court. See 
Fed. R. Evid. 502(d) and (e). The drafters of Rule 
502 reasoned that it would be unlikely that parties 
would actually reduce the costs of their pre-
production review of privileged information if the 
non-waiver agreement or court order referenced in 
Rule 502 only applied to the instant litigation, and if 
a non-party could use any inadvertently produced 
privileged communication against the client in 
another lawsuit. Therefore, the Rule provides that 
the inadvertent production does not constitute a 
waiver of the privilege in the federal court 
proceeding in which it occurred or in any other 
action pending in federal or state court (including 
New York State Court). 

                                                      
305 NY R COM NASS Guideline VI. 
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There is no equivalent to Rule 502 in New York 
State Courts. The ethical rules applicable in New 
York provide that if a lawyer receives a document 
that may be privileged and the lawyer "knows or 
reasonably should know that the document was 
inadvertently sent," the lawyer "shall promptly 
notify the sender." Rules of Professional Conduct, 
R. 4.4(b). There is no obligation to refrain from 
reviewing the information or to return the 
document. Therefore, in cases pending in New 
York State Courts, counsel should consider entering 
into a non-waiver agreement and requesting the 
court to incorporate the non-waiver agreement into 
an order, although that order would not be subject 
to Rule 502(d) and would not be controlling in 
other actions. A non-waiver agreement or an order 
would provide protection for an inadvertent 
production which is not otherwise provided by New 
York law.306  

D. Federal Courts – The Multi-Factor Test 
   
The Federal courts use a five part "multi-factor test for 

determining whether inadvertent disclosure is a waiver. The stated factors 
(none of which is dispositive) are [1] the reasonableness of precautions 
taken307, [2] the time taken to rectify the error308, [3] the scope of 

                                                      
306 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 23-24, is available at: www.nysba.org/e-discovery. 
307 Ceglia v. Zuckerberg, 10-CV-00569A F, 2012 WL 1392965 (W.D.N.Y. 2012) 
reconsideration denied, 10-CV-00569A F, 2012 WL 1445089 (W.D.N.Y. 2012) and aff'd, 
10-CV-00569, 2012 WL 3527935 (W.D.N.Y. 2012) ("With regard to the first element, [the 
attorney], by failing to personally supervise [the expert hired to effect] retrieval of the 
LawsuitOverview.pdf [file] from the computer in [the attorney's] law office ..., while [he] 
was in [out of town], also failed to take reasonable steps to prevent the inadvertent 
disclosure of the … email. Although [the attorney] cannot be admonished for retaining the 
services of [the expert] to retrieve ... information responsive to Defendants' discovery 
requests, [the attorney] could have had [the expert] first forward any documents to [him] 
… where [he] could have reviewed the documents to ensure there was no extraneous, 
privileged materials attached. If [the attorney's] physical presence in [his office] was 
necessary to properly and thoroughly oversee the production of evidence, [the attorney], as 
lead counsel in this high-profile case, should have made himself present to do so, and [he] 
has not proffered any explanation as to why his presence was not possible."); Jacob v. Duane 
Reade, Inc., 11 CIV. 0160 JMO THK, 2012 WL 651536 (S.D.N.Y. 2012) ("There is no 
question that the production of the email in issue was inadvertent. Moreover, although 
Plaintiffs question Defendants' assertion that they took reasonable steps to prevent the 

http://www.nysba.org/e-discovery
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discovery, [4] the extent of disclosure and [5] the overriding issue of 
fairness309. The rule does not explicitly codify that test, because it is really 

                                                                                                                    
disclosure of privileged material, the Court finds no basis to do so. The Lazarchick email 
was disclosed as part of the production of voluminous amounts of ESI. Defendants hired 
an outside vendor to host the electronic data retrieved. They then retained a team of 
between ten and fifteen contract attorneys, working under the supervision of a Project 
Manager and litigation counsel, to review the EST and produce relevant documents prior 
to depositions of witnesses, and to prevent the disclosure or privileged or irrelevant 
documents. Defendants prepared lists of names of attorneys whose communications could 
be privileged, employed search filters, and quality control reviews. The reason that the 
email in question was not identified as privileged is that it was neither from nor to an 
attorney, no attorney was copied on the email, and only the first name of the attorney at 
the meeting was contained in the body of the email. Under the circumstances, the Court is 
unable to conclude that Defendants did not employ reasonable measures to prevent the 
disclosure of privileged material. Cf. Liz Claiborne, Inc. v. Mademoiselle Knitwear, Inc., No. 96 
Civ.2064(RWS), 1996 WL 668862, at *5 (S.D.N.Y. Nov.19, 1996) ('Courts have most often 
upheld [privilege] protection despite inadvertent disclosure when a small number of 
privileged documents were inadvertently disclosed as part of a large production of 
discovery materials, and the disclosure of the privileged documents was careless, not 
egregious.'"). 
308 Synergetics USA, Inc. v. Alcon Laboratories, Inc., 08CIV.3669DLC, 2009 WL 2016795 
(S.D.N.Y. 2009) ("On December 19, 2008, Alcon produced 3,696 pages of documents to 
Synergetics, including thirty-five pages of documents that Alcon now claims are privileged 
and were inadvertently produced ("Documents")… Alcon learned about the disclosure of 
some of these Documents at the April 3, 2009 mediation before Magistrate Judge Francis. 
On April 8, the third business day after the mediation, Alcon sent a letter to Synergetics 
requesting the return of the Documents because they were privileged and had been 
inadvertently produced. Synergetics refused. On May 1, 2009, Alcon filed a motion for 
return of the inadvertently produced documents. This motion became fully submitted May 
22… [Alcon] requested the return of documents promptly after it discovered the 
inadvertent production…"); Abbott v. Coyle, CV05-5051(ADS)(WDW), 2006 WL 3780550 
(E.D.N.Y. 2006) ("Consideration of the second, third, and fourth factors also support a 
finding that the privilege has not been waived….The Town defendants discovered the 
error quickly and sought the return of the documents within two weeks of their 
production."); However, taking a clue from New York, the Southern District of New York 
had this to say, Jacob v. Duane Reade, Inc., 11 CIV. 0160 JMO THK, 2012 WL 651536 
(S.D.N.Y. 2012) ("See Clarke, 2009 WL 970940, at *6 (finding that delay of approximately 
four months between learning that a potentially privileged email was produced and the 
assertion of privilege was a sufficiently long period to warrant a finding of waiver); LaSalle, 
2007 WL 2324292, at *2, *5 (finding that where a deponent was questioned about a 
document that was first viewed as 'possibly' an attorney-client communication and then 
determined to be a communication with an attorney, waiting one month to demand return 
of the document constituted a waiver of privilege); Liz Claiborne, 1996 WL 668862, at *5 
(waiting one month to request the return of privileged notes supported a finding of 
waiver)."); John Blair Commun., Inc. v. Reliance Capital Group, L.P., 582 N.Y.S.2d 720 (N.Y. 
App. Div. 1st Dept. 1992) (Moreover, "[t]he objection expressed in a letter of plaintiffs' 
counsel was sufficient, the requirement of a motion for a protective order no longer being 
'strictly observed' (Haenel v November & November, 172 AD2d 182, 183)."). 
309 Apionishev v. Columbia U. in City of New York, 09 CIV. 6471 SAS, 2012 WL 208998 
(S.D.N.Y. 2012) ("The fairness factor also weighs against a finding of waiver. Here, 
defendant's counsel did not make the disclosure, one of defendant's employees did. It 
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a set of non-determinative guidelines that vary from case to case. The rule 
is flexible enough to accommodate any of those listed factors. Other 
considerations bearing on the reasonableness of a producing party’s 
efforts include the number of documents to be reviewed and the time 
constraints for production. Depending on the circumstances, a party that 
uses advanced analytical software applications and linguistic tools in 
screening for privilege and work product may be found to have taken 
'reasonable steps' to prevent inadvertent disclosure. The implementation 
of an efficient system of records management before litigation may also 
be relevant. The rule does not require the producing party to engage in a 
post-production review to determine whether any protected 
communication or information has been produced by mistake. But the 
rule does require the producing party to follow up on any obvious 
indications that a protected communication or information has been 
produced inadvertently."310 

 

E. New York Courts 
   
In determining if inadvertent disclosure acts as a waiver to the 

attorney-client privilege, "[i] is ...the burden of the proponent of the 
privilege to prove non-waiver by showing: (1) production of the 
documents in question was inadvertent,311 (2) an intention to retain the 
confidentiality of privileged materials, (3) reasonable precautions to 

                                                                                                                    
seems unfair to let Apionishev benefit by a mistake made by a lay person, outside of 
counsel's control."). 
310 FRE 502, ADVISORY COMMITTEE NOTES, Explanatory Note (Revised 
11/28/2007); Lois Sportswear, U.S.A., Inc. v. Levi Strauss & Co., 104 F.R.D. 103, 105 
(S.D.N.Y. 1985). ("What is at issue here is whether or not the release of the documents 
was a knowing waiver or simply a mistake, immediately recognized and rectified. The 
elements which go into that determination include the reasonableness of the precautions 
to prevent inadvertent disclosure, the time taken to rectify the error, the scope of the 
discovery and the extent of the disclosure. There is, of course, an overreaching issue of 
fairness and the protection of an appropriate privilege which, of course, must be judged 
against the care or negligence with which the privilege is guarded with care and diligence 
or negligence and indifference."); Hartford Fire Ins. Co. v. Garvey, 109 F.R.D. 323, 332 
(N.D.Cal. 1985). 
311 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:87 (3d ed.) (In "Response and 
objections to notice of discovery and inspection/subpoena duces tecum," the follow 
paragraph is suggested to accompany production. "The inadvertent or mistaken 
production of documents subject to the protections of the attorney-client privilege, work 
product doctrine, or other privilege shall not constitute a general, inadvertent, implicit, 
subject matter, separate, independent or other waiver of such privilege or protection, and 
does not put in issue or constitute the affirmative use of the advice of counsel or of any 
privileged communications. All such inadvertently produced document(s) shall be returned 
promptly to [Plaintiff, Defendant or Nonparty or their attorney], along with any copies made 
thereof."). 
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prevent disclosure, (4) a prompt objection,312 (5) an absence of 
prejudice313 to defendants were a protective order to be granted."314 In 

                                                      
312 Clark-Fitzpatrick, Inc. v. Long Island R. Co., 556 N.Y.S.2d 763 (N.Y. App. Div. 2d Dept. 
1990) ("We find unpersuasive the contentions of the Long Island Rail Road Company 
(hereinafter LIRR) that the documents at issue, namely a memorandum between an LIRR 
attorney and its director of capital programs and a report prepared for litigation by a 
consulting firm at the request of an attorney for the LIRR, should be subject to a 
protective order. These documents were privileged under the attorney-client and attorney 
work product doctrines. However, the LIRR failed to exercise due diligence and 
reasonable care to protect the confidentiality of these documents by allowing one of them 
to be utilized during a deposition and the other document to be expressly referred to and 
quoted from in various litigation papers and briefs filed with the Supreme Court, this 
court, and the Court of Appeals. Furthermore, although opposing counsel first utilized 
one of the documents in the latter part of 1985 and the other in 1986, the LIRR did not 
move for a protective order until 1988. The repeated failure of the LIRR to take any action 
when the plaintiff quoted from the privileged documents in court papers and its failure to 
even raise the issue of privilege with respect to one of the documents for approximately 10 
months after it had been utilized during a deposition, is indicative of the failure of the 
LIRR to exercise reasonable care and due diligence, and thus, constituted a waiver of the 
privilege (see, Bras v Atlas Constr. Corp., 153 AD2d 914)."). 
313 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:56 (3d ed.) ("The prejudice 
factor is not satisfied by unsupported allegations that the documents are integral to a 
party's strategy. [FN 12, Entco Three, Inc. v. Trump Taj Mahal Assocs., 1/17/02 N.Y. L.J. 
20, col. 4 (Sup. Ct., N.Y. County)]. There is prejudice to the party claiming there has been 
a waiver where a considerable amount of time passes between the disclosure and the 
producing party's motion to return the documents, and during that interim period the 
recipient of the documents digests and analyzes the documents and uses them at 
depositions to question witnesses.[13 In re Grand Jury Investigation of Ocean Transp., 
604 F.2d 672, 1979-1 Trade Cas. (CCH) ¶ 62522 (D.C. Cir. 1979)]. Conversely, there is no 
prejudice to the party claiming waiver if the producing party moves promptly to correct 
the error and does not allow the error to be compounded by permitting the recipient to 
elicit testimony relative to the documents during depositions. [14 Manufacturers and 
Traders Trust Co. v. Servotronics, Inc., 132 A.D.2d 392, 522 N.Y.S.2d 999 (4th Dep't 
1987)]."). 
314 John Blair Commun., Inc. v. Reliance Capital Group, L.P., 582 N.Y.S.2d 720 (N.Y. App. Div. 
1st Dept. 1992), citing Manufacturers & Traders Trust Co. v Servotronics, Inc., 132 AD2d 392, 
398-399 and (132 AD2d, supra, at 398-400); Oakwood Realty Corp. v. HRH Const. Corp., 858 
N.Y.S.2d 677, 679-80 (N.Y. App. Div. 2d Dept. 2008) ("Disclosure of a privileged 
document generally operates as a waiver of the privilege unless it is shown that the client 
intended to maintain the confidentiality of the document, reasonable steps were taken to 
prevent disclosure, the party asserting the privilege acted promptly after discovering the 
disclosure to remedy the situation, and the parties who received the documents will not 
suffer undue prejudice if a protective order against use of the document is issued (see New 
York Times Newspaper Div. of N.Y. Times Co. v. Lehrer McGovern Bovis, 300 A.D.2d 169, 752 
N.Y.S.2d 642; Manufacturers & Traders Trust Co. v. Servotronics, Inc., 132 A.D.2d 392, 398–
400, 522 N.Y.S.2d 999; accord John Blair Communications v. Reliance Capital Group, 182 A.D.2d 
578, 579, 582 N.Y.S.2d 720). The burden is on the proponent of the privilege to prove 
that the privilege was not waived (see John Blair Communications v. Reliance Capital Group, 182 
A.D.2d at 579, 582 N.Y.S.2d 720)."); Baliva v. State Farm Mut. Auto. Ins. Co., 713 N.Y.S.2d 
376, 377 (N.Y. App. Div. 4th Dept. 2000) ("Disclosure of a privileged document generally 
waives that privilege unless the client intended to retain the confidentiality of the printed 
document and took reasonable steps to prevent its disclosure (see, Kraus v. Brandstetter, 185 
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this regard, there is no difference between electronic and paper.315 An 
uncontested attorney report is sufficient to show the production was 
inadvertent.316 

 

F. Clawback and Quick Peek Agreements 
   
The New York Practice Series notes: 

Over the years, attorneys have developed cost-
saving/waiver-sparing strategies to expedite 
discovery, including the "clawback" and "quick 
peek" agreement. The common wisdom with 
respect to the use of either agreement is that the 
producing party should insist that the agreement be 

                                                                                                                    
A.D.2d 300, 301, 586 N.Y.S.2d 270; Blair Communications v. Reliance Capital Group, 182 
A.D.2d 578, 582 N.Y.S.2d 720; Manufacturers & Traders Trust Co. v. Servotronics, Inc., 132 
A.D.2d 392, 398–399, 522 N.Y.S.2d 999). Two other factors to be considered in assessing 
whether an inadvertent disclosure waives the privilege are whether there was a prompt 
objection to the disclosure after discovering it and whether the party claiming waiver will 
suffer prejudice if a protective order is granted (see, Blair Communications v. Reliance Capital 
Group, supra, at 578, 582 N.Y.S.2d 720; Manufacturers & Traders Trust Co. v. Servotronics, Inc., 
supra, at 400, 522 N.Y.S.2d 999)."). 
315 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:56 (3d ed.) (""There is no legal 
or logical basis for treating [electronic and paper] 'documents' differently. Consequently, 
… make sure that privileged communications or information that has been inadvertently 
produced are treated identically regardless of the form of production, and that once a 
claim of inadvertent production has been made, the privileged information is promptly 
sequestered or returned in the event there is a challenge. In the event there is no challenge, 
the recipient has an ethical obligation to do what the producing party requests."). 
316 New York Times Newsp. Div. of New York Times Co. v. Lehrer McGovern Bovis, Inc., 752 
N.Y.S.2d 642 (N.Y. App. Div. 1st Dept. 2002) ("Supreme Court found that the production 
of the report was inadvertent, and that finding is supported by the uncontested [attorney] 
affidavits. The Nugent affidavit confirms that "Parsons at all times intended for Mr. 
Cauffman's memorandum to remain confidential, subject to the protections of both the 
attorney-client privilege and the attorney work-product doctrine." The record is clear that 
the other factors barring a finding of waiver, as outlined supra, were present."); McGlynn v. 
Grinberg, 568 N.Y.S.2d 481 (N.Y. App. Div. 3d Dept. 1991) ("The affidavits submitted by 
defendant and his counsel state that the memorandum was inadvertently and 
unintentionally included with the other documents in the file. Defense counsel avers that, 
at the time of the EBT, he was not aware of the existence of a memorandum, as it was not 
contained in the records originally provided to him by defendant or in the records released 
by him to plaintiff's counsel pursuant to an earlier request. Thus, defendant's counsel had 
no reason to believe that the memorandum was included in the file. Moreover, it is 
undisputed that defense counsel, upon realizing the error, promptly objected, recovered 
the memorandum from plaintiff's counsel and refused to allow defendant to give any 
testimony relative to the memorandum. Under these circumstances, we cannot conclude 
that defendant intended to disclose the memorandum or that reasonable precautions were 
not taken to prevent disclosure (see, Manufacturers & Traders Trust Co. v Servotronics, Inc., 132 
AD2d 392, 398-400). Accordingly, plaintiff's claim of waiver must fail."). 
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the subject of a court order. The rationale for 
obtaining an order is that since court-ordered 
production is generally deemed involuntary, a court 
order may protect the producing party in the event 
that there is a claim in a subsequent litigation 
involving a particular document that the privilege 
was waived because the document was produced 
voluntarily. Even where such an agreement is "so 
Ordered" the producing party is at risk for a claim 
in any subsequent litigation that absent a review the 
privilege had been waived. Recognizing the 
conundrum, and the need to limit costs incurred in 
protecting the inadvertent waiver of the attorney-
client privilege and work product protection, the 
drafters of the legislation that resulted in Rule 502 
sought to address the problem, in part. 

There have been no significant changes in this area 
in New York State practice. Unlike Congress, the 
New York State Legislature shows no signs of 
enacting legislation which would empower New 
York State judges to enter waiver-sparing orders 
that would be enforceable against nonparties. Thus, 
the dilemma exists and parties who produce 
privileged documents without taking reasonable 
precautions to prevent disclosure do so at their own 
risk 

Even if there is no clawback or quick peek 
agreement, and even if the court’s Preliminary 
Conference Order does not address the issue of 
inadvertent production of privileged information 
(not just attorney-client privileged documents or 
documents protected by the work-product 
doctrine), counsel is not free to do as they please 
with that material. Ethical obligations must be 
considered. First, pursuant to Rule 4.4(b) of the 
New York Rules of Professional Conduct, "[a] 
lawyer who receives a document relating to the 
representation of the lawyer’s client and knows or 
reasonably should know that the document was 
inadvertently sent shall promptly notify the 
sender."3 More important, although Rule 4.4 does 
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not require a lawyer to do, or not do, anything after 
he notifies the sender, the Committee on 
Professional Ethics of the New York State Bar 
Association has opined that in such a situation the 
receiving lawyer should not examine the materials 
once the inadvertence is discovered, should notify 
the sender and should abide by the sender’s 
instructions as to the need to return or destroy the 
materials.317 

G. Confidentiality Stipulation 
  
The New York City Bar Association’s Committee offers the 

following: 

In New York, there is a strong presumption 
favoring public legal proceedings and against sealing 
files without good cause shown.  NYCRR § 216.1 
provides: 
 
Sealing of court records 
 
(a) Except where otherwise provided by statute or 
rule, a court shall not enter an order in any action or 
proceeding sealing the court records, whether in 
whole or in part, except upon a written finding of 
good cause, which shall specify the grounds thereof. 
In determining whether good cause has been 
shown, the court shall consider the interests of the 
public as well as of the parties. Where it appears 
necessary or desirable, the court may prescribe 
appropriate notice and opportunity to be heard. 

(b) For purposes of this rule, "court records" shall 
include all documents and records of any nature 
filed with the clerk in connection with the action. 
Documents obtained through disclosure and not 
filed with the clerk shall remain subject to protective 
orders as set forth in CPLR 3103(a).  

                                                      
317 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:57 (3d ed.) (four footnotes 
omitted). 
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However, litigants have legitimate concerns about 
keeping private information private and protecting 
trade secrets, particularly in this age of electronic 
filing and the Internet. George F. Carpinello, 
"Public Access to Court Records In New York: The 
Experience Under Uniform Rule 216.1 and the 
Rule’s Future in a World of Electronic Filing," 66 
Alb.L.Rev.1089 (2003). In fact, many proposed 
confidentiality orders are rejected, particularly in the 
Commercial Division, because parties attempt to 
seal files by agreement. 

With respect to filing under seal, the Stipulation and 
Order provides that the party who designated the 
documents as confidential will be given notice of 
the other party’s intent to file such material with the 
court, and the designating party may then file a 
motion to seal the document or the file within seven 
days. See e.g. Eusini v. Pioneer Electronics (USA), Inc., 
29 A.D.3d 623, 815 N.Y.S.2d 653 (2d Dep’t 2006). 
The confidential material may not be filed until the 
court decides the motion to seal. Alternatively, any 
party may submit confidential documents in a sealed 
envelope to the clerk of the part or chambers, and 
the documents will be returned upon disposition of 
the motion or other proceeding. 

Attorneys’ Eyes Only 

As for "Attorneys’ Eyes Only," the Committee 
decided not to include the option for such 
protection primarily out of a concern that it would 
be invoked far more than necessary. Inevitable 
disputes over the propriety of a party’s invoking 
"Attorneys’ Eyes Only" protection would undercut 
the overall goal of the Committee to reduce the 
time required to negotiate confidentiality 
agreements. 

Counsel are encouraged to agree to the Stipulation 
and Order or modify it to accommodate the needs 
of each case. The court’s time spent reviewing the 
Stipulation and Order will be minimized when the 
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court is informed that the parties have agreed to the 
Stipulation and Order. We hope the Stipulation and 
Order will contribute to the further  efficiency of 
the courts and the bar.318 

  
 

                                                      
318 Stipulation and Order for the Production and Exchange of Confidential Information 
created by the New York City Bar Association’s Committee on State Courts of Superior 
Jurisdiction at 1-3, available at 
http://www.nycbar.org/pdf/report/ModelConfidentiality.pdf. 

http://www.nycbar.org/pdf/report/ModelConfidentiality.pdf


135 

 

X. Cost Shifting 

A. Introduction 
  
"The world was a far different place in 1849, when Henry David 

Thoreau opined (in an admittedly broader context) that [t]he process of 
discovery is very simple.  That hopeful maxim has given way to rapid 
technological advances, requiring new solutions to old problems. The 
issue presented here is one such problem, recast in light of current 
technology: To what extent is inaccessible electronic data discoverable, 
and who should pay for its production?"319 "Using current methodology, 
to preserve, process, review, and produce one terabyte (TB) of data—or 
on the average 7,500,000 pages—would cost between $1,000,000 and 
$1,500,000."320  

 
Based on a recent survey conducted by the Searle Center on Law, 

Regulation, and Economic Growth at Northwestern University, only 1 in 
1000 pages produced in discovery is ever actually used as evidence to 
resolve the merits of a case. As described above, the remaining 999 pages 
are produced at enormous cost—because they are the tip of a very large 
ice-berg. For every 2.3 MB of data that are actually used in litigation, 
Microsoft preserves 787.5 GB of data—a ratio of 340,000 to 1."321 "A 
computer forensics company estimates that searching 10 million e-mail 
messages, of which 15% are potentially relevant, would yield 
approximately 6,750,000 physical pages of paper documents, including 
attachments. The cost to prepare such documents for review—loading 
them into a TIFF format at a cost of 32 cents per page—would amount 
to approximately $2.5 million. It is claimed that a review of the same 
number of documents in a native electronic format, that is, without 
conversion to a PDF or TIFF format, would cost approximately 
$207,000."322 

 

                                                      
319 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 311 (S.D.N.Y. 2003) (one footnote 
omitted). 
320 Keadle Mason and Baker, Using Technology to Reduce E-Discovery Costs, For the 
Defense (Jan. 2010) at 28, is available at 
http://www.dritoday.org/articles/2010/01_January/FTD-1001-MasonBaker.pdf. 
321 Microsoft letter to the Chair of the Advisory Committee on Civil Rules at 4, available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/DallasMiniConf_Comments
/Microsoft.pdf. 
322 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:42 (3d ed.), citing John Jesson, 
Technical Issues Arising from the Competing Definitions of Electronic Discovery: 
"Native Format" v. Static Images; (Paper presented at DRI Electronic Discovery Seminar, 
New York City, April 29–30, 2004) at 9 (on file with authors). 

http://www.dritoday.org/articles/2010/01_January/FTD-1001-MasonBaker.pdf
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/DallasMiniConf_Comments/Microsoft.pdf
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/DallasMiniConf_Comments/Microsoft.pdf
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In sum, there is no doubt the costs of producing electronic 
discovery can be steep.323 

 

B. Statutes & Regulations 
 

1. NY State 
 

22 NYCRR 202.12 provides that:  

(c) The matters to be considered at the preliminary 
conference shall include: 

(3) where the court deems appropriate, 
establishment of the method and scope of any 
electronic discovery, including but not limited to: 

(vi) anticipated cost of data recovery and proposed 
initial allocation of such cost;324 

CPLR 3122(d) states, "Unless the subpoena duces tecum directs 
the production of original documents for inspection and copying at the 
place where such items are usually maintained, it shall be sufficient for the 
custodian or other qualified person to deliver complete and accurate 
copies of the items to be produced. The reasonable production expenses of a non-
party witness shall be defrayed by the party seeking discovery."325 CPLR 3111 notes 
further, "The notice or subpoena may require the production of books, 
papers and other things in the possession, custody or control of the 
person to be examined to be marked as exhibits, and used on the 

                                                      
323 Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 283 (S.D.N.Y. 2003) ("The total figure 
includes $165,954.67 to restore and search [72 backup tapes] and $107,694.72 in attorney 
and paralegal review costs."); Xpedior Creditor Trust v. Credit Suisse First Boston (USA), Inc., 
309 F. Supp. 2d 459, 466 (S.D.N.Y. 2003). ("Files from DLJ's Investment Banking 
Division ('IBD') reside on approximately 1500 optical disks. 1250 of those disks are 'near-
line' data: they are stored in large 'silos' and accessed via three Unix servers. When data is 
needed, a robotic arm locates the relevant disk and automatically accesses it, akin to a 
jukebox. 250 of the optical disks are not in the silos, and are therefore not indexed—these 
disks are likely 'off-line,' but are readily accessible. However, when CSFB merged with 
DLJ, it decommissioned the optical disk system and recycled DLJ's Unix servers (which 
contained the indexes of the optical disks). Accessing the optical disks therefore has 
required CSFB to reconstruct the entire system… CSFB estimated that the total cost of 
production would be approximately $400,000."). 
324 22 NYCRR 202.12. 
325 CPLR 3122(d) (emphasis added). 
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examination. The reasonable production expenses of a non-party witness shall be 
defrayed by the party seeking discovery."326 

  
2. Nassau County and other Local 

 
"On the issue of whether the Requesting or Producing Party bears 

the cost of producing ESI, and cost-shifting/cost-sharing, the law in New 
York is still developing."327 

 

C. Discussion 
  
Modern New York’s case law has developed largely based on 

federal case law.   
 
Judge Scheindlin, in Zubulake I notes that:  

The Supreme Court recently reiterated that our 
"simplified notice pleading standard relies on liberal 
discovery rules and summary judgment motions to 
define disputed facts and issues and to dispose of 
unmeritorious claims." Thus, it is now beyond 
dispute that "[b]road discovery is a cornerstone of 
the litigation process contemplated by the Federal 
Rules of Civil Procedure." The Rules contemplate a 
minimal burden to bringing a claim; that claim is 
then fleshed out through vigorous and expansive 
discovery. 

In one context, however, the reliance on broad 
discovery has hit a roadblock. As individuals and 
corporations increasingly do business 
electronically—using computers to create and store 
documents, make deals, and exchange e-mails—the 
universe of discoverable material has expanded 
exponentially. The more information there is to 
discover, the more expensive it is to discover all the 
relevant information until, in the end, "discovery is 
not just about uncovering the truth, but also about 

                                                      
326 CPLR 3111 (emphasis added). 
327 NY R COM NASS Guideline V. 
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how much of the truth the parties can afford to 
disinter."328 

"Under [federal] rules [of discovery], the presumption is that the 
responding party must bear the expense of complying with discovery 
requests, but he may invoke the district court’s discretion under Rule 26(c) 
to grant orders protecting him from 'undue burden or expense' in doing 
so, including orders conditioning discovery on the requesting party’s 
payment of the costs of discovery."329 

  
In Zubulake I and III, Judge Scheindlin lays out a seven-factor test 

for cost shifting:  
 

1. The extent to which the request is specifically 
tailored to discover relevant information; 

2. The availability of such information from other 
sources; 

3. The total cost of production, compared to the 
amount in controversy; 

4. The total cost of production, compared to the 
resources available to each party; 

5. The relative ability of each party to control costs 
and its incentive to do so; 

6. The importance of the issues at stake in the 
litigation; and 

7. The relative benefits to the parties of obtaining 
the information. 

The Seven Factors Should Not Be Weighted 
Equally 

Whenever a court applies a multi-factor test, there is 
a temptation to treat the factors as a check-list, 
resolving the issue in favor of whichever column 
has the most checks. But "we do not just add up the 
factors." When evaluating cost-shifting, the central 
question must be, does the request impose an 
"undue burden or expense" on the responding 
party? [FN 73, Fed.R.Civ.P. 26(b)(iii)].  Put another 

                                                      
328 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 311 (S.D.N.Y. 2003) (six footnotes 
omitted). 
329 Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978); See also Zubulake v. UBS 
Warburg LLC, 217 F.R.D. 309, 316 (S.D.N.Y. 2003). 
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way, "how important is the sought-after evidence in 
comparison to the cost of production?" The seven-
factor test articulated above provide[s] some 
guidance in answering this question, but the test 
cannot be mechanically applied at the risk of losing 
sight of its purpose. 

Weighting the factors in descending order of 
importance may solve the problem and avoid a 
mechanistic application of the test. The first two 
factors—comprising the marginal utility test—are 
the most important. These factors include: (1) The 
extent to which the request is specifically tailored to 
discover relevant information and (2) the availability 
of such information from other sources. The 
substance of the marginal utility test was well 
described in McPeek v. Ashcroft: 

"The more likely it is that the backup tape contains 
information that is relevant to a claim or defense, 
the fairer it is that the [responding party] search at 
its own expense. The less likely it is, the more unjust 
it would be to make the [responding party] search at 
its own expense. The difference is 'at the margin.' 
[FN 74, 202 F.R.D. 31, 34 (D.D.C.2001))." 

The second group of factors addresses cost issues: 
"How expensive will this production be?" and, 
"Who can handle that expense?" These factors 
include: (3) the total cost of production compared 
to the amount in controversy, (4) the total cost of 
production compared to the resources available to 
each party and (5) the relative ability of each party 
to control costs and its incentive to do so. The third 
"group"—(6) the importance of the litigation 
itself—stands alone, and as noted earlier will only 
rarely come into play. But where it does, this factor 
has the potential to predominate over the others. 
Collectively, the first three groups correspond to the 
three explicit considerations of Rule 26(b)(2)(iii). 
Finally, the last factor—(7) the relative benefits of 
production as between the requesting and 
producing parties—is the least important because it 
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is fair to presume that the response to a discovery 
request generally benefits the requesting party. But 
in the unusual case where production will also 
provide a tangible or strategic benefit to the 
responding party, that fact may weigh against 
shifting costs. 330 

The cost of production is almost always an 
objectively large number in cases where litigating 
cost-shifting is worthwhile. But the cost of 
production when compared to 'the amount in 
controversy' may tell a different story. A response 
to a discovery request costing $100,000 sounds (and 
is) costly, but in a case potentially worth millions of 
dollars, the cost of responding may not be unduly 
burdensome. [FN 65, A word of caution, however: 
in evaluating this factor courts must look beyond 
the (often inflated) value stated in the ad damnum 
clause of the complaint.]331  

As a general rule, where cost-shifting is appropriate, 
only the costs of restoration and searching should 
be shifted. Restoration, of course, is the act of 
making inaccessible material accessible. That 
"special purpose" or "extraordinary step" should be 
the subject of cost-shifting. Search costs should also 
be shifted because they are so intertwined with the 
restoration process; a vendor like Pinkerton will not 
only develop and refine the search script, but also 
necessarily execute the search as it conducts the 
restoration. However, the responding party should 
always bear the cost of reviewing and producing 
electronic data once it has been converted to an 
accessible form. This is so for two reasons. 
 
First, the producing party has the exclusive ability to 
control the cost of reviewing the documents.332 

                                                      
330 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 322-23 (S.D.N.Y. 2003). 
331 Id. at 321. 
332 Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 290-91 (S.D.N.Y. 2003) (six footnotes 
omitted) ("In this case, UBS decided—as is its right—to have a senior associate at a top 
New York City law firm conduct the privilege review at a cost of $410 per hour. But the 
job could just as easily have been done (while perhaps not as well) by a first-year associate 
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Moreover, the producing party unilaterally decides 
on the review protocol. When reviewing electronic 
data, that review may range from reading every 
word of every document to conducting a series of 
targeted key word searches. Indeed, many parties to 
document-intensive litigation enter into so-called 
"claw-back" agreements that allow the parties to 
forego privilege review altogether in favor of an 
agreement to return inadvertently produced 
privileged documents. The parties here can still 
reach such an agreement with respect to the 
remaining seventy-two tapes and thereby avoid any 
cost of reviewing these tapes for privilege. 

Second, the argument that all costs related to the 
production of restored data should be shifted 
misapprehends the nature of the cost-shifting 
inquiry. Recalling that cost-shifting is only 
appropriate for inaccessible—but otherwise 
discoverable—data, it necessarily follows that once the 
data has been restored to an accessible format and 
responsive documents located, cost-shifting is no 
longer appropriate.333 

The first question, however, is whether cost-shifting 
must be considered in every case involving the 
discovery of electronic data, which—in today’s 
world—includes virtually all cases. In light of the 
accepted principle, stated above, that electronic 
evidence is no less discoverable than paper 
evidence, the answer is, "No." The Supreme Court 
has instructed that "the presumption is that the 
responding party must bear the expense of 
complying with discovery requests...." Any 
principled approach to electronic evidence must 
respect this presumption.  
 
 

                                                                                                                    
or contract attorney at a far lower rate. UBS could similarly have obtained paralegal 
assistance for far less than $170 per hour." 
333 Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 290-91 (S.D.N.Y. 2003) (six footnotes 
omitted) ("Had it always been accessible, there is no question that UBS would have had to 
produce the data at its own cost.") 
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Courts must remember that cost-shifting may 
effectively end discovery, especially when private 
parties are engaged in litigation with large 
corporations. As large companies increasingly move 
to entirely paper-free environments, the frequent 
use of cost-shifting will have the effect of crippling 
discovery in discrimination and retaliation cases. 
This will both undermine the "strong public policy 
favor[ing] resolving disputes on their merits," and 
may ultimately deter the filing of potentially 
meritorious claims.  
 
Thus, cost-shifting should be considered only when 
electronic discovery imposes an "undue burden or 
expense" on the responding party. The burden or 
expense of discovery is, in turn, "undue" when it 
"outweighs its likely benefit, taking into account the 
needs of the case, the amount in controversy, the 
parties' resources, the importance of the issues at 
stake in the litigation, and the importance of the 
proposed discovery in resolving the issues." 

Many courts have automatically assumed that an 
undue burden or expense may arise simply because 
electronic evidence is involved. This makes no 
sense. Electronic evidence is frequently cheaper and 
easier to produce than paper evidence because it can 
be searched automatically, key words can be run for 
privilege checks, and the production can be made in 
electronic form obviating the need for mass 
photocopying. 

In fact, whether production of documents is unduly 
burdensome or expensive turns primarily on 
whether it is kept in an accessible or inaccessible format 
(a distinction that corresponds closely to the 
expense of production). In the world of paper 
documents, for example, a document is accessible if 
it is readily available in a usable format and 
reasonably indexed. Examples of inaccessible paper 
documents could include (a) documents in storage 
in a difficult to reach place; (b) documents 
converted to microfiche and not easily readable; or 
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(c) documents kept haphazardly, with no indexing 
system, in quantities that make page-by-page 
searches impracticable. But in the world of 
electronic data, thanks to search engines, any data 
that is retained in a machine readable format is 
typically accessible.334 

The next question is how much of the cost should 
be shifted. It is beyond cavil that the precise 
allocation is a matter of judgment and fairness 
rather than a mathematical consequence of the 
seven factors discussed above. Nonetheless, the 
analysis of those factors does inform the exercise of 
discretion.335 

In summary, deciding disputes regarding the scope 
and cost of discovery of electronic data requires a 
three-step analysis: 

First, it is necessary to thoroughly understand the 
responding party’s computer system, both with 
respect to active and stored data. For data that is 
kept in an accessible format, the usual rules of 
discovery apply: the responding party should pay 
the costs of producing responsive data. A court 
should consider cost-shifting only when electronic 
data is relatively inaccessible, such as in backup 
tapes. 
Second, because the cost-shifting analysis is so fact-
intensive, it is necessary to determine what data may 
be found on the inaccessible media. Requiring the 
responding party to restore and produce responsive 
documents from a small sample of the requested 
backup tapes is a sensible approach in most cases. 

                                                      
334 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 317-18 (S.D.N.Y. 2003) (six footnotes 
omitted). 
335 Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 289 (S.D.N.Y. 2003) (one footnote 
omitted) ("Because the seven factor test requires that UBS pay the lion's share, the 
percentage assigned to Zubulake must be less than fifty percent. A share that is too costly 
may chill the rights of litigants to pursue meritorious claims. However, because the success 
of this search is somewhat speculative, any cost that fairly can be assigned to Zubulake is 
appropriate and ensures that UBS's expenses will not be unduly burdensome. A twenty-
five percent assignment to Zubulake meets these goals."). 
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Third, and finally, in conducting the cost-shifting 
analysis, the following factors should be considered, 
weighted more-or-less in the following order: 

1. The extent to which the request is specifically 
tailored to discover relevant information; 

2. The availability of such information from other 
sources; 

3. The total cost of production, compared to the 
amount in controversy; 

4. The total cost of production, compared to the 
resources available to each party; 

5. The relative ability of each party to control costs 
and its incentive to do so; 

6. The importance of the issues at stake in the 
litigation; and 

7. The relative benefits to the parties of obtaining 
the information.336 

  

D. The NY Trend 
   
Early in 2010, the New York courts had this to say. "In preparing 

this report, it became clear that it would not be appropriate to address the 
issue of 'cost-shifting.' The allocation of e-discovery costs between the 
parties are legal and policy issues beyond the scope of this report. There 
are conflicting trial court decisions on this subject (not to mention a 
separate body of federal case law), and virtually all interviewees noted that 
this remains a 'confusing' or 'unsettled' area of law in urgent need of 
clarification, either through amendments to the CPLR or definitive 
appellate court rulings."337 "Under the CPLR, the party seeking discovery 
should incur the costs in the production of discovery material."338 

                                                      
336 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 324 (S.D.N.Y. 2003). 
337 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
9, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf including FN 8 
Compare T.A. Ahern Contr. v Dormitory Auth., 24 Misc 3d 416, 423 (Sup Ct, NY County 
2009) and Lipco Elec. Corp. v ASG Consult. Corp., 4 Misc 3d 1019(A) at 8-9 (Sup Ct, Nassau 
County 2004) with Delta Fin. Corp. v Morrison, et al., 13 Misc 3d 604, 616 (Sup Ct, Nassau 
County 2006)."). 
338 Etzion v. Etzion, 796 N.Y.S.2d 844, 847 (N.Y. Sup. Ct. 2005), referencing Schroeder v. 
Centro Pariso Tropical, 233 A.D.2d 314, 649 N.Y.S.2d 820 (2nd Dept.1996) and Rubin v. 
Alamo Rent–A–Car, 190 A.D.2d 661, 593 N.Y.S.2d 284 (2nd Dept.1993); Waltzer v. 
Tradescape & Co., L.L.C., 819 N.Y.S.2d 38 (N.Y. App. Div. 1st Dept. 2006) ("[D]efendants 
are correct that, as a general rule, under the CPLR, the party seeking discovery should bear 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
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By late 2010, the courts began to digest prior rulings, cull common 
factors and distinguish the prior conflicting cases. "[T]he First 
Department recently stated that it saw "no reason to deviate from the 
general rule that, during the course of the action, each party should bear 
the expenses it incurs in responding to discovery requests."339 

                                                                                                                    
the cost incurred in the production of discovery material; however, here we are not dealing 
with the retrieval of deleted electronically stored material, the data sought was on two CDs 
and readily available. The cost of copying and giving them to plaintiff would have been 
inconsequential. The cost of an examination by defendants' agents to see if they should 
not be produced due to privilege or on relevancy grounds should be borne by defendants 
(compare Samide v Roman Catholic Diocese of Brooklyn, 5 AD3d 463 [2004] [agreed by counsel 
for plaintiff that all costs related to the recovery of defendants' hard drive data were to be 
borne solely by the plaintiff in order to ascertain whether any relevant e-mails that were 
deleted could be retrieved])."); T.A. Ahern Contractors Corp. v. Dormitory Auth., 875 N.Y.S.2d 
862, 868-69 (N.Y. Sup. Ct. 2009) ("[G]iven the New York rule that cost of producing 
discovery falls upon the party seeking discovery rather than the responding party, the 
concerns prompting allocation of production costs in federal court are not implicated in 
state court. Unlike a party seeking electronic discovery in federal court, a state court 
litigant has a strong incentive to formulate its discovery requests in a manner as minimally 
burdensome as possible, since the litigant will bear the costs of production. In other 
words, without cost shifting or sharing in federal court, the potential would exist for 
litigants to formulate overly broad discovery requests which have the effect-whether 
intended or otherwise-of placing unnecessary and oppressive (even prohibitive) costs upon 
an opponent (see Zubulake, at 317–18). Although one Supreme Court decision entertained 
the possibility of cost shifting at a later juncture (see Delta, 13 Misc.3d at 612–13, 819 
N.Y.S.2d 908), and the court is mindful of the fact that electronic discovery is a new and 
presently-evolving body of law unanticipated at the time the CPLR was drafted (see Lipco, 
at *6), it is the opinion of this court that it is not empowered-by statute or by case law-to 
overturn the well-settled rule in New York State that the party seeking discovery bear the 
cost incurred in its production (see Waltzer v. Tradescape & Co., L.L.C. 31 A.D.3d 302, 304, 
819 N.Y.S.2d 38 [1st Dept. 2006] ). Accordingly, the court will not order the production of 
project-related e-mails and/or electronic documents in the Outlook mailboxes of the 27 
DASNY employees until such time as Ahern communicates that it is willing to bear the 
costs incurred for their production (see Lipco at *9), subject to any possible reallocation of 
costs at trial (see Etzion, 7 Misc.3d at 944–45, 796 N.Y.S.2d 844)."); Response Personnel, Inc. v. 
Aschenbrenner, 909 N.Y.S.2d 433 (N.Y. App. Div. 1st Dept. 2010). ("[G]enerally, the cost of 
production is borne by the party requesting the production... (see Waltzer v. Tradescape & 
Co., L.L.C., 31 A.D.3d 302, 304, 819 N.Y.S.2d 38 [2006] )."); Contrast with, MBIA Ins. 
Corp. v. Countrywide Home Loans, Inc., 895 N.Y.S.2d 643, 654 (N.Y. Sup. Ct. 2010) 
("Countrywide fails to show that it is settled law that the party requesting discovery must 
bear the cost of its production…") and Clarendon Nat. Ins. Co. v. A. Risk Mgt., Inc., 873 
N.Y.S.2d 69, 70 (N.Y. App. Div. 1st Dept. 2009) ("We see no reason to deviate from the 
general rule that, during the course of the action, each party should bear the expenses it 
incurs in responding to discovery requests (see Waltzer v. Tradescape & Co., L.L.C., 31 
A.D.3d 302, 304, 819 N.Y.S.2d 38 [2006])."). 
339 Silverman v. Shaoul, 913 N.Y.S.2d 870, 874 (N.Y. Sup. Ct. 2010) ("Clarendon Nat. Ins. Co. 
v. Atlantic Risk Management, Inc., 59 A.D.3d 284, 286, 873 N.Y.S.2d 69 (1st Dep't 2009). 
Reading Clarendon with Waltzer, precedent shows that the requesting party bears the cost of 
electronic discovery when the data sought is not 'readily available.' Data is not readily 
available upon a showing of undue burden by the producing party to obtain the data. Cf. 
Waltzer, 31 A.D.3d at 304, 819 N.Y.S.2d 38; MBIA Ins. Corp. v. Countrywide Home Loans, Inc., 
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However, by 2012, the First Department had taken note of prior 

conflicts and matured it’s posture, having settled into recognition of the 
federal positioning on the issue. In Greenpoint, the First Department has 
this to say:  

The question of which party is responsible for the 
cost of searching for, retrieving and producing 
discovery has become unsettled because of the high 
cost of locating and producing electronically stored 
information (ESI). The CPLR is silent on the topic. 
Moreover, while our courts have attempted to 
provide working guidelines directing how parties 
and counsel should prepare for discovery, including 
ESI, these guidelines generally abstain from 
recommendations concerning the issue of cost 
allocation. Even the Rules of the Commercial 
Division for Supreme Court, Nassau County, 
previously recognized by this Court as the most 
sophisticated rules concerning discovery, including 
ESI, in the state, are largely silent on the issue of 
cost allocation, merely noting that the law in New 
York on cost shifting is "still developing" and 
referring counsel to decisions of the Nassau County 
Commercial Division. 

Indeed, the courts that have spoken on the issue of 
cost allocation have not done so with one voice. 
For example, at least one court has held that the 
requesting party should bear the entire cost of 
searching for, retrieving and producing discovery 
that included ESI. This Court has previously 
acknowledged the requestor’s obligation to pay for 
discovery and ESI costs, but has allowed for an 
exception requiring the producer to pay where the 
cost of ESI production is less significant, such as 
where the ESI is readily available. 

By contrast, there has been a movement among 
other courts, where the cost of discovery 

                                                                                                                    
27 Misc.3d 1061, 1075–1076, 895 N.Y.S.2d 643 (Sup.Ct., N.Y. County 2010); Delta 
Financial Corp., 13 Misc.3d at 605–617, 819 N.Y.S.2d 908; Lipco Elec. Corp., 4 Misc.3d 
1019(A) at 6–7, 2004 WL 1949062."). 
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production is significant, to adopt the standards 
articulated by the United States District Court in 
Zubulake …, and to place the cost of discovery, 
including searching for, retrieving and producing 
ESI, at least initially, on the producing party. 

We are now persuaded that the courts adopting the 
Zubulake standard are moving discovery, in all 
contexts, in the proper direction. Zubulake presents 
the most practical framework for allocating all costs 
in discovery, including document production and 
searching for, retrieving and producing ESI. As 
noted, Zubulake requires, consistent with the Federal 
Rules of Civil Procedure, the producing party to 
bear the initial cost of searching for, retrieving and 
producing discovery, but permits the shifting of 
costs between the parties. When evaluating whether 
costs should be shifted, the IAS courts, in the 
exercise of their broad discretion under article 31 of 
the CPLR. 

The motion courts should not follow these factors 
as a checklist, but rather, should use them as a guide 
to the exercise of their discretion in determining 
whether or not the request constitutes an undue 
burden or expense on the responding party.340 

  

                                                      
340 U.S. Bank Nat. Ass'n v. GreenPoint Mortg. Funding, Inc., 939 N.Y.S.2d 395 (N.Y. App. Div. 
1st Dept. 2012) (internal citations and references omitted). 
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The New York Practice Series further notes:   

The First Department’s decision in U.S. Bank 
National Association v. GreenPoint Mortgage Funding, Inc. 
leaves the door wide open for the prevailing party 
to seek to recover as taxable disbursements 
electronic discovery costs. [FN 27.97, Presumably, 
the prevailing party would rely on CPLR 8301(12), 
which provides as follows: "such other reasonable 
and necessary expenses as are taxable according to 
the course and practice of the court, by express 
provision of law or by order of the court."] Since 
there is no case law addressing this issue, the put-
upon producing party, if it prevails, may want to 
consider the following strategy to enhance its 
chances of recovering its electronic discovery costs. 
If the producing party, as the First Department 
suggests, makes a motion to strike or limit the 
oppressive requests, it should ask, in the alternative, 
that if its motion to quash is denied and it ultimately 
prevails, the costs associated with producing the 
electronic information it has been ordered to 
produce (and not just the costs associated with 
converting data to TIFF images or Bates numbering 
documents, but the costs incurred to identify, 
restore and search data, whether done internally or 
by a vendor), be deemed a taxable disbursement. 
Although the producing party would not know to 
the penny what those costs would be, it should have 
a fairly good idea. Presumably, in support of its 
motion to strike the burdensome requests, the 
producing party would submit an affidavit that 
details why the request is burdensome, i.e., it 
requires restoring data that has been overwritten or 
otherwise deleted but not destroyed, and the 
estimated cost for that project. 

Rule 8(b) of the Rules of Practice for the 
Commercial Division of the New York Supreme 
Court may open the door to a nuanced cost-
allocation approach. Rule 8(b) requires that prior to 
the preliminary conference, counsel for all parties 
are to confer with regard to anticipated electronic 
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discovery issues and that such issues shall be 
addressed with the court in the preliminary 
conference. One of the issues to be addressed is the 
"anticipated cost of data recovery and proposed 
initial allocation of such costs." [FN 28, 22 NYCRR 
§ 202.70(g), Rule 8(b); N.Y. Ct. Rules, § 202.70(g), 
Rule 8(b) (Uniform Civil Rules for the Supreme 
Court and the County Court); see § 25:31.]341 

E. Inaccessible Data 
  
"The accessibility of electronic records, that is, the ease or 

difficulty with which they may be retrieved, processed or produced, plays 
an important role in electronic discovery and will continue to do so in the 
future."342 "ESI is difficult to destroy permanently. Deletion usually only 
makes the data more difficult to access. Accordingly, discovery rules 
contemplate data recovery. For instance, the Uniform Rules include the 
'anticipated cost of data recovery and proposed initial allocation of such 
cost' in the scope of electronic discovery (Uniform Rules for Trial Cts [22 
NYCRR] § 202.12 [c] [3])."343 

  
Judge Scheindlin, in Zubulake I, offers these insights: 

Whether electronic data is accessible or inaccessible 
turns largely on the media on which it is stored. 
Five categories of data, listed in order from most 
accessible to least accessible, are described in the 
literature on electronic data storage: 
 
1. Active, online data: "On-line storage is generally 
provided by magnetic disk. It is used in the very 
active stages of an electronic records [sic] life—
when it is being created or received and processed, 
as well as when the access frequency is high and the 
required speed of access is very fast, i.e., 
milliseconds." Examples of online data include hard 
drives. 

                                                      
341 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:44 (3d ed.). 
342 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:28 (3d ed.) (one footnote 
omitted). 
343 Tener v. Cremer, 931 N.Y.S.2d 552 (N.Y. App. Div. 1st Dept. 2011). 
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2. Near-line data: "This typically consists of a 
robotic storage device (robotic library) that houses 
removable media, uses robotic arms to access the 
media, and uses multiple read/write devices to store 
and retrieve records. Access speeds can range from 
as low as milliseconds if the media is already in a 
read device, up to 10–30 seconds for optical disk 
technology, and between 20–120 seconds for 
sequentially searched media, such as magnetic tape." 
Examples include optical disks. 

3. Offline storage/archives: "This is removable 
optical disk or magnetic tape media, which can be 
labeled and stored in a shelf or rack. Off-line 
storage of electronic records is traditionally used for 
making disaster copies of records and also for 
records considered 'archival' in that their likelihood 
of retrieval is minimal. Accessibility to off-line 
media involves manual intervention and is much 
slower than on-line or near-line storage. Access 
speed may be minutes, hours, or even days, 
depending on the access-effectiveness of the storage 
facility." The principled difference between near line 
data and offline data is that offline data lacks "the 
coordinated control of an intelligent disk 
subsystem," and is, in the lingo, JBOD ("Just a 
Bunch Of Disks"). 

4. Backup tapes: "A device, like a tape recorder, 
that reads data from and writes it onto a tape. Tape 
drives have data capacities of anywhere from a few 
hundred kilobytes to several gigabytes. Their 
transfer speeds also vary considerably ... The 
disadvantage of tape drives is that they are 
sequential-access devices, which means that to read 
any particular block of data, you need to read all the 
preceding blocks." As a result, "[t]he data on a 
backup tape are not organized for retrieval of 
individual documents or files [because] ... the 
organization of the data mirrors the computer’s 
structure, not the human records management 
structure." Backup tapes also typically employ some 
sort of data compression, permitting more data to 
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be stored on each tape, but also making restoration 
more time-consuming and expensive, especially 
given the lack of uniform standard governing data 
compression. 

5. Erased, fragmented or damaged data: "When 
a file is first created and saved, it is laid down on the 
[storage media] in contiguous clusters ... As files are 
erased, their clusters are made available again as free 
space. Eventually, some newly created files become 
larger than the remaining contiguous free space. 
These files are then broken up and randomly placed 
throughout the disk." Such broken-up files are said 
to be "fragmented," and along with damaged and 
erased data can only be accessed after significant 
processing. 

Of these, the first three categories are typically 
identified as accessible, and the latter two as 
inaccessible. The difference between the two classes 
is easy to appreciate. Information deemed 
"accessible" is stored in a readily usable format. 
Although the time it takes to actually access the data 
ranges from milliseconds to days, the data does not 
need to be restored or otherwise manipulated to be 
usable. "Inaccessible" data, on the other hand, is not 
readily usable. Backup tapes must be restored using 
a process similar to that previously described, 
fragmented data must be de-fragmented, and erased 
data must be reconstructed, all before the data is 
usable. That makes such data inaccessible.344 

The New York City Bar Association notes: 

The Commercial and Federal Litigation Section of 
the State Bar proposed a change to the CPLR which 
creates a uniform accessibility standard by adopting 
language from Fed. R. Civ. P. 26(b)(2)(B) ("need 

                                                      
344 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 318-20 (S.D.N.Y. 2003) (eleven 
footnotes omitted); For a table of accessibility factors, see The Sedona Conference 
Commentary on: Preservation, Management and Identification of Sources of Information 
That are Not Reasonably Accessible (Thomas Y. Allman, et al., eds., July 2008) at 12, 
available at http://www.thesedonaconference.org (click on "Publications"). 

http://www.thesedonaconference.org/
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not provide discovery of electronically stored 
information from sources that the party identifies as 
not reasonably accessible because of undue burden 
or cost."). [FN 64, See New York State Bar 
Association Commercial and Federal Litigation 
Section, REPORT RECOMMENDING 
CERTAIN AMENDMENTS TO THE CPLR 
CONCERNING ELECTRONIC DISCOVERY 
(2008), at *5, note 36]. We support this change and 
also propose adopting language from the Fed. R. 
Civ. P. 26 Advisory Committee Notes into the 
CPLR Advisory Notes, providing examples of 
inaccessible data: 

• back-up tapes intended for disaster recovery 
purposes that often are not indexed, organized, or 
susceptible to electronic searching; 

• legacy data from obsolete systems that is 
unintelligible on current systems; and 

• "deleted" data that remains in fragmented form 
but would require forensic specialists for 
reconstruction, i.e., databases designed to create 
information only in certain ways not easily 
amenable to production. 

In addition, it would be helpful to include the two 
illustrations quoted in Sedona Principle 8 in the 
CPLR Advisory Notes: 

Illustration i. A party seeking relevant emails 
demands a search of backup tapes and hard drives 
for deleted materials. No showing of special need or 
justification is made for the search. The request 
should be denied. Parties are not typically required 
to sequester and search the trash bin outside an 
office building after commencement of litigation; 
neither should they be required to preserve and 
produce deleted electronic information in the 
normal case. Production should primarily be from 
sources of active information which is arranged in a 
manner conducive to retrieval and storage. 
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Illustration ii. After a key employee leaves X 
Company ("X Co.") to work for a competitor, a 
suspiciously similar competitive product suddenly 
emerges from the new company. X Co. produces 
credible testimony that the former employee 
bragged about sending confidential design 
specifications to his new company computer, 
copying the data to a CD, and deleting the data so 
that the evidence would never be found. The court 
properly orders that, given the circumstances of the 
case, the requesting party has demonstrated the 
need for the computer to be produced for mirror 
image copying of its hard drive. If the defendant is 
not willing to undertake the expense of hiring its 
own reputable data recovery expert to produce all 
available relevant data, inspection of the computer’s 
contents by an expert working on behalf of X Co. 
may be justified, subject to appropriate orders to 
preserve privacy, to protect data, and to prevent 
production of unrelated or privileged material. 
Under a showing of special need, with appropriate 
orders of protection, extraordinary efforts to restore 
electronic information could also be ordered.345 

F. Nonparties 
  
"'[W]hen non-parties are forced to pay the costs of discovery, the 

requesting party has no incentive to deter it from engaging in fishing 
expeditions for marginally relevant material.'"346 Therefore, "CPLR 3111 
and 3122 (d) require the requesting party to defray the 'reasonable 
production expenses' of a nonparty."347 However, in New York "the 

                                                      
345 The Ass'n of the Bar of the City of N.Y., Joint Comm. on Electronic Discovery, 
Explosion of Electronic Discovery in All Areas of Litigation Necessitates Changes in 
CPLR (Aug. 2009) at 30-31. The Report is available at 
http://www.nycbar.org/pdf/report/uploads/20071732-
ExplosionofElectronicDiscovery.pdf. 
346 Jackson v. AFSCME Loc. 196, 246 F.R.D. 410, 413 (D. Conn. 2007), citing Linder v. 
Calero-Portocarrero, 183 F.R.D. 314, 322-23 (D.D.C.1998). 
347 Tener v. Cremer, 931 N.Y.S.2d 552 (N.Y. App. Div. 1st Dept. 2011) ("Accordingly, if the 
court finds after the hearing that NYU has the ability to produce the data, the court should 
allocate the costs of this production to plaintiff and should consider whether to include in 
that allocation the cost of disruption to NYU's normal business operations. In this latter 
consideration, the court should also take into account that plaintiff waited one year before 
sending the subpoena and preservation letter."); Sage Realty Corp. v. Proskauer Rose Goetz & 
Mendelsohn LLP, 743 N.Y.S.2d 72, 74 (N.Y. App. Div. 1st Dept. 2002) ("The assemblage 

http://www.nycbar.org/pdf/report/uploads/20071732-ExplosionofElectronicDiscovery.pdf
http://www.nycbar.org/pdf/report/uploads/20071732-ExplosionofElectronicDiscovery.pdf
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responding party does bear the costs associated with withholding 
documents from production due to relevancy or privilege."348 But, in the 
Federal Court, Rule 45 allows even attorney costs to be placed on the 
requesting party.349 

  
"Regarding overall expense, the Federal Rules of Civil Procedure 

take a similar, although slightly more restrictive, approach[,to New York]. 
Rule 45 provides specific protections to non-parties. A person responding 
to a subpoena 'need not provide discovery of electronically stored 
information from sources that the person identifies as not reasonably 
accessible because of undue burden or cost'. Moreover, 'non-party status 

                                                                                                                    
and delivery of documents to a client is properly chargeable to the client (Sage Realty Corp. 
v. Proskauer Rose Goetz & Mendelsohn LLP, supra at 38, 666 N.Y.S.2d 985, 689 N.E.2d 879). 
Accordingly, petitioner shall pay for the cost of any search and retrieval of the subject 
missing files and any dispute as to this cost shall be resolved by the Supreme Court upon 
proper motion."). 
348 Finkelman v. Klaus, 856 N.Y.S.2d 23 (N.Y. Sup. Ct. 2007). ("The reasonable production 
expenses of a non-party witness" are recoverable by a non-party responding to subpoenas 
duces tecum. CPLR 3122[d]. While some costs are recoverable by a non-party responding 
to Subpoenas Duces Tecum, the responding party does bear the costs associated with 
withholding documents from production due to relevancy or privilege. (AYW Networks, 
Inc. v. Teleport Commc'ns Group, Inc., SFO June 13, 2005, Index No. 4586/1999, Supreme 
Court Nassau County [Warshawsky, J.] ). The Office of Court Administration stated in its 
Memorandum in support of the amendment to CPLR 3122(d) that a "non-party can 
demand reimbursement of reasonable production expenses, mirroring CPLR 3111, and 
may withhold such production until the expenses are paid or the issue is otherwise 
resolved by the court." (Haig, 3 N.Y. Prac., Com. Litig. in New York State Courts x 22.7 
(2d ed.), citing Memorandum of Office of Court Administration, 2002, McKinney's 
Session Laws of NY, at 2153). In fact, the costs of producing electronic records can be 
very steep and while what constitutes reasonable production expenses has not been well 
defined by state courts, guidance can be obtained from federal court decisions. "While 
unanimity is lacking, federal courts have held that, in addition to the actual copying costs, 
the reasonable cost of labor expended to gather and review documents for production, 
including attorney's fees, are covered under Rule 45." (Haig, 3 N.Y. Prac., Com. Litig. in 
New York State Courts x 22.7, 2d ed., citing In re Law Firms of McCourts and McGrigor 
Donald, 2001 WL 345233, S.D.NY 2001; In re First American Corp., 184 F.R.D. 234, S.D.NY 
1998; Kahn v. General Motors Corp., 1992 WL 208286, S.D.NY 1992; Mycogen Plant Science, Inc. 
v. Monsanto Co., 164 F.R.D. 623, E.D.Pa.1996). "The sound rationale behind the federal 
rule non-parties should not have to subsidize the costs of litigation in which they are not a 
party and parties should be deterred from engaging in fishing expeditions for marginally 
relevant documents supports the extension of the principle to CPLR 3122(a)." (Haig, 3 
N.Y. Prac., Com. Litig. in New York State Courts x 22.7). In fact, in the Practice 
Commentaries to CPLR 3122, it is noted that while reference to attorneys' fees is not 
made in that statute, "[t]he court would be empowered to direct such a payment, 
particularly where any substantial right of the non-party witness is involved and 
representation by an attorney is needed." (Connors, Practice Commentaries, McKinney's 
Cons.Laws of NY, Book 7B CPLR 3122:4, p. 378). The plaintiff is directed to pay the 
defendants the costs incurred in producing the e-mail records in order to procure their 
production.") 
349 Id. 
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is a significant factor in determining whether the burden imposed by a 
subpoena is undue'. Nevertheless, a federal court may still 'order discovery 
from such sources if the requesting party shows good cause, considering 
the limitations of Rule 26(b)(2)(C)'. Rule 26(b)(2)(C)(i)-(iii) requires a court 
to limit any discovery: (1) 'that is unreasonably cumulative or duplicative,' 
(2) 'can be obtained from some other source that is more convenient, less 
burdensome or less expensive,' (3) 'where the party has already had ample 
opportunity to obtain the information by discovery in the action' or (4) 
when 'the burden or expense of the proposed discovery outweighs its 
likely benefit, considering the needs of the case, the amount in 
controversy, the parties' resources, the importance of the issues at stake in 
the action, and the importance of discovery in resolving the issues.' The 
Advisory Committee Notes explain that the costs of retrieving the 
information are properly part of this analysis."350 

  
 

                                                      
350 Tener v. Cremer, 931 N.Y.S.2d 552, 555 (N.Y. App. Div. 1st Dept. 2011). 
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XI. Predictive Coding and The Search for 
Responsive ESI 

A. Introduction 
   
Adam M. Acosta, in his article Predictive Coding: The Beginning of A 

New E-Discovery Era, writes: 

Electronic discovery is a multi-billion dollar industry 
that continues to grow as electronically stored 
information ('ESI') proliferates and dominates the 
business world. As the industry grows, so do the 
methods for reviewing ESI. Keyword searches 
currently dominate the e-discovery process, but new 
technologies seek to change that. Computer-assisted 
coding, usually referred to as predictive coding, uses 
a combination of sophisticated algorithms, issue 
tags and keyword searches to sort through entire 
sets of ESI for relevant documents based on a 
human reviewer’s categorization of a relatively small 
number of documents. This process is cheaper for 
clients, less time consuming for attorneys, and 
typically more accurate than traditional manual 
review and keyword searches. In a recent survey of 
11 predictive coding vendors, four reported an 
average cost reduction of 45 percent, while seven of 
the vendors reported savings as high as 70 percent. 
Similarly, one study found that the time it takes 
attorneys to conduct discovery could be cut by 80 
percent. Moreover, as outlined below, the process is 
just as accurate, if not more accurate, than manual 
review or keyword searches and thus the quality of 
the review is not sacrificed.351 

Hon. Craig B. Shaffer, in his article "Defensible" by What Standard?, 
writes: 

There is a growing body of literature suggesting that 
e-discovery processes that rely upon automated 
tools to prioritize and select materials for review 

                                                      
351 Adam M. Acosta, Predictive Coding: The Beginning of A New E-Discovery Era, 56 Res Gestae 
8 (October 2012) (three footnotes omitted). 
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and production may be more cost-effective and 
result in document production that is superior to 
traditional "linear" or manual review.  A technology-
assisted review process may incorporate a variety of 
approaches, including keywords, Boolean or 
conceptual search techniques, as well as 
"clustering," machine learning, relevance ranking, 
"predictive coding," or sampling. Each of these 
procedures, when applied individually or in 
combination, present the parties and the court with 
"complicated question[s] involving the interplay, at 
least, of the sciences of computer technology, 
statistics and linguistics."352 

Judge Herbert B. Dixon Jr., in his article Automating the Search and 
Review of ESI, writes: 

Considering various estimates that from 90 percent 
to 97 percent of today’s business and personal 
records are created and maintained electronically, 
and that as little as 3 percent of information is 
printed on paper, new technology is needed to 
search huge databases for electronic records 
relevant to litigation discovery requests. Thus the 
need becomes apparent for new, speedy, and 
efficient ways to search and review ESI.353 

 "Courts are increasingly insistent that the process of exchanging 
ESI be a cooperative one. Indeed, the Sedona Conference, a law and 
policy think-tank, issued a Cooperation Proclamation, which has been 
endorsed by many judges, including judicial leaders in the e-discovery case 
law such as Judges Shira Scheindlin, Andrew Peck, David Waxse and John 
Facciola. The purpose of the Cooperation Proclamation is to refocus 
litigation on the merits of the case and not on e-discovery issues, as well 
as to 'promote open and forthright information sharing, dialogue (internal 
and external), training, and the development of practical tools to facilitate 
cooperative, collaborative, transparent discovery.'"354 

 

                                                      
352 Hon. Craig B. Shaffer, "Defensible" by What Standard?, 13 Sedona Conf. J. 217 (2012) 
(three footnotes omitted). 
353 Judge Herbert B. Dixon Jr., Automating the Search and Review of Esi, 51 Judges J. 36 
(Summer 2012) (two footnotes omitted). 
354 Conduct of the Rule 26(f) conference, eDiscovery for Corporate Counsel § 11:5. 
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B. Discussion 
   
The Best Practices Report notes:  

Parties may identify relevant ESI by using 
technology tools to conduct searches of their ESI. 
In most cases, parties may search reasonably 
accessible sources of ESI, which includes primarily 
active data, although if certain relevant ESI is likely 
to be found only in less readily accessible sources or 
if other special circumstances exist, less readily 
accessible sources may also need to be searched. 
The steps taken in conducting the search and the 
rationale for each step should be documented so 
that, if necessary, the party may demonstrate the 
reasonableness of its search techniques. Counsel 
should consider entering into an agreement with 
opposing counsel, if appropriate, regarding the 
scope of the search and the search terms.  

Search is an iterative process in the effective 
execution of e-discovery, including the process of 
identifying and reviewing ESI for relevance, 
privilege and other reasons. It is the key means of 
reducing the substantial volume of ESI to a smaller 
set of relevant, responsive and producible 
information and documents. 

Because of the complexity of most IT 
infrastructures and the massive volume of potential 
ESI frequently encountered in complex cases, the 
most effective way to perform a search is through 
application of automated tools. Search software 
tools provide techniques that enable reduction of 
ESI based on selected criteria. However, lawyers 
must understand the limitations of search tools if 
they are to be confident that they have identified all 
of the documents and information they are required 
to produce. There are always sources of ESI or 
types of files that  search tools may not be able to 
reach effectively, and there are often search 
parameters that search tools cannot execute or may 
not execute depending on the form of the ESI. 
Counsel should stay informed as to the most 
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current search tools available, as new developments 
in technology may affect the cost of searches and 
therefore the cost of e-discovery. … 

There are a number of considerations related to 
conducting searches, including the scope of the 
search, the objectives of the person performing the 
search, the search criteria used, the capabilities of 
the software, and the interpretations of the results 
of the search. The legal team should work with 
someone thoroughly knowledgeable about the 
search protocols and tools and their application to 
the sources under consideration in conducting the 
search. The various aspects of the search should be 
documented, with an explanation as to why each 
step was taken (or not taken). It may be necessary 
later in the legal process to provide affidavits 
certifying the accuracy and comprehensiveness of 
the search methods used and/or explaining the 
search methods. … 

One common practice is for counsel for both 
parties to attempt to enter into an agreement 
regarding the scope of the search and the search 
terms. In many New York State Courts and in 
federal court, counsel for both sides are obligated to 
confer regarding e-discovery issues, and one result 
of this meet and confer may be a written agreement 
regarding each party’s search process, or a search 
protocol. In the protocol, counsel may agree to the 
list of each party’s custodians whose desktops (and 
other sources of ESI), should be searched. If the 
client’s IT infrastructure is organized in a different 
manner, the parties may agree, for example, which 
server(s) or platform(s) each party would search. 
Counsel may further agree to the search terms to be 
used by each party. Entering into such an agreement 
may reduce the probability that disputes regarding 
the search process would develop later. … 

Although electronic search techniques and 
technology can be highly effective and in any event 
are necessary given the staggering volume of ESI, 
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human error in implementing searches is always 
possible. Search results, therefore, should be tested 
after the search has been conducted to verify that 
the search was complete, accurate, and identified 
relevant documents. Specifically, the party should 
verify that some of the relevant documents it has 
already identified are included in the search results. 
Flawed searches can create issues potentially 
harmful to the producing party, including providing 
a basis for sanctions. Tests of search results should 
also be documented for later use, if necessary.355 

In Victor Stanley, the federal court notes: 

This case is just the latest example of lawyers 
designing keyword searches in the dark, by the seat 
of the pants, without adequate (indeed, here, 
apparently without any) discussion with those who 
wrote the emails. Prior decisions from Magistrate 
Judges in the Baltimore-Washington Beltway have 
warned counsel of this problem, but the message 
has not gotten through to the Bar in this District. 
As Magistrate Judge Paul Grimm has stated: 

While keyword searches have long been recognized 
as appropriate and helpful for ESI search and 
retrieval, there are well-known limitations and risks 
associated with them, and proper selection and 
implementation obviously involves technical, if not 
scientific knowledge. … 
 
Selection of the appropriate search and information 
retrieval technique requires careful advance 
planning by persons qualified to design effective 
search methodology. The implementation of the 
methodology selected should be tested for quality 
assurance; and the party selecting the methodology 
must be prepared to explain the rationale for the 
method chosen to the court, demonstrate that it is 

                                                      
355 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 20-22, is available at: www.nysba.org/e-discovery. 

http://www.nysba.org/e-discovery
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appropriate for the task, and show that it was 
properly implemented.356 

The federal court in William a. Gross Const. Associates notes 

Magistrate Judge Facciola has taken the warning 
even further:  

Whether search terms or "keywords" will yield the 
information sought is a complicated question 
involving the interplay, at least, of the sciences of 
computer technology, statistics and linguistics. 
Given this complexity, for lawyers and judges to 
dare opine that a certain search term or terms would 
be more likely to produce information than the 
terms that were used is truly to go where angels fear 
to tread. This topic is clearly beyond the ken of a 
layman and requires that any such conclusion be 
based on evidence that, for example, meets the 
criteria of Rule 702 of the Federal Rules of 
Evidence.357 
 
Of course, the best solution in the entire area of 
electronic discovery is cooperation among counsel. 
This Court strongly endorses The Sedona Conference 
Cooperation Proclamation (available at 
www.TheSedonaConference.org).358 

                                                      
356 Victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251, 260, 262 (D.Md. May 29, 2008) 
(Grimm, M.J.). 
357 William A. Gross Const. Associates, Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 135-36 
(S.D.N.Y. 2009) ("United States v. O'Keefe, 537 F.Supp.2d 14, 24 (D.D.C.2008) (Facciola, 
M.J.); accord, Equity Analytics, LLC v. Lundin, 248 F.R.D. 331, 333 (D.D.C.2008) (Facciola, 
M.J.);3 see also, e.g., In re Seroquel Products Liability *136 Litig., 244 F.R.D. 650, 662 
(M.D.Fla.2007) (Baker, M.J.) ("[W]hile key word searching is a recognized method to 
winnow relevant documents from large repositories, use of this technique must be a 
cooperative and informed process.... Common sense dictates that sampling and other 
quality assurance techniques must be employed to meet requirements of completeness."); 
Jay Grenig, Browning Marean & Mary Pat Poteet, Electronic Discovery & Records Management 
Guide: Rules, Checklists & Forms (2009 ed.), § 15:15 ("[K]eyword searches do not reflect 
context. They can also miss documents containing a word that has the same meaning as 
the term used in the query but is not specified. Misspelled words may be missed in a 
keyword search.")". 
358 William A. Gross Const. Associates, Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 135-36 
(S.D.N.Y. 2009). 

http://www.thesedonaconference.org/
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C. Predictive Coding 
 
"In a first-of-its-kind ruling with implications for e-discovery in 

general, a New York federal magistrate judge has ruled that parties to an 
employment discrimination lawsuit can use 'predictive coding' technology 
to search over 3 million electronic documents for relevant information.359 
"What the bar should take away from this opinion is that computer-
assisted review is an available tool and should be seriously considered for 
use in large-data-volume cases."360 

  
Siegel’s Practice Review notes: 

With the disclosure issues now largely shifted into 
computer mode, the electronic geniuses who 
manage the realm have come up with a new system 
described in Moore v. Publicis Groupe SA, 2012 WL 
1446534 (SDNY, April 26, 2012), as "predictive 
coding software, a computer assisted form of 
review". It’s a system whereby cues are culled from 
the parties about the subject of the documents 
they're seeking, in the hope of pinpointing those 
documents that can satisfy the relevancy standard 
(easy enough to determine) without violating the 
privilege standard (often very hard to determine). 
The parties' lawyers must always be on standby, in 
any event, to address arguments about these things, 
which are no less frequent in electronic than they 
were in paper discovery.361 

 The Court in Moore further notes: 

Mindful of this highly deferential standard of 
review, the Court adopts Judge Peck’s rulings 
because they are well reasoned and they consider 
the potential advantages and pitfalls of the 
predictive coding software. The Court has 
thoroughly reviewed the ESI protocol along with 
the parties' submissions. At the outset, the Court 
notes that Plaintiffs and Judge Peck disagree about 

                                                      
359 Moore et al. v. Publicis Groupe et al., No. 11-CIV-1279, 2012 WL 607412 (S.D.N.Y. Feb. 
24, 2012). 
360 Id. 
361 247 Siegel's Prac. Rev. 3. 
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the scope of Plaintiffs' acquiescence concerning the 
use of the method. Judge Peck’s written order states 
that Plaintiffs have consented to its use, (Opinion 
and Order at 17 ("The decision to allow computer-
assisted review in this case was relatively easy—the 
parties agreed to its use (although disagreed about 
how best to implement such review."))), while 
Plaintiffs argue that Judge Peck’s order 
mischaracterizes their position (Pl. Reply, dated 
March 19, 2012, at 4–5). Nevertheless, the 
confusion is immaterial because the ESI protocol 
contains standards for measuring the reliability of 
the process and the protocol builds in levels of 
participation by Plaintiffs. It provides that the 
search methods will be carefully crafted and tested 
for quality assurance, with Plaintiffs participating in 
their implementation. For example, Plaintiffs' 
counsel may provide keywords and review the 
documents and the issue coding before the 
production is made. If there is a concern with the 
relevance of the culled documents, the parties may 
raise the issue before Judge Peck before the final 
production. Further, upon the receipt of the 
production, if Plaintiffs determine that they are 
missing relevant documents, they may revisit the 
issue of whether the software is the best method. At 
this stage, there is insufficient evidence to conclude 
that the use of the predictive coding software will 
deny Plaintiffs access to liberal discovery. 

Plaintiffs' arguments concerning the reliability of the 
method are also premature. It is difficult to 
ascertain that the predictive software is less reliable 
than the traditional keyword search. Experts were 
present during the February 8 conference and Judge 
Peck heard from these experts. The lack of a formal 
evidentiary hearing at the conference is a minor 
issue because if the method appears unreliable as 
the litigation continues and the parties continue to 
dispute its effectiveness, the Magistrate Judge may 
then conduct an evidentiary hearing. Judge Peck is 
in the best position to determine when and if an 
evidentiary hearing is required and the exercise of 
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his discretion is not contrary to law. Judge Peck has 
ruled that if the predictive coding software is flawed 
or if Plaintiffs are not receiving the types of 
documents that should be produced, the parties are 
allowed to reconsider their methods and raise their 
concerns with the Magistrate Judge. The Court 
understands that the majority of documentary 
evidence has to be produced by MSLGroup and 
that Plaintiffs do not have many documents of their 
own. If the method provided in the protocol does 
not work or if the sample size is indeed too small to 
properly apply the technology, the Court will not 
preclude Plaintiffs from receiving relevant 
information, but to call the method unreliable at 
this stage is speculative.362 

An excellent overview of computer assisted review is provided by 
Judge Peck in his ruling in Moore:  

COMPUTER–ASSISTED REVIEW 
EXPLAINED 

My Search, Forward article explained my 
understanding of computer-assisted review, as 
follows: 

By computer-assisted coding, I mean tools 
(different vendors use different names) that use 
sophisticated algorithms to enable the computer to 
determine relevance, based on interaction with (i.e., 
training by) a human reviewer. 

Unlike manual review, where the review is done by 
the most junior staff, computer-assisted coding 
involves a senior partner (or [small] team) who 
review and code a "seed set" of documents. The 
computer identifies properties of those documents 
that it uses to code other documents. As the senior 
reviewer continues to code more sample 
documents, the computer predicts the reviewer’s 

                                                      
362 Moore v. Publicis Groupe, 287 F.R.D. 182 (S.D.N.Y. 2012) (two footnotes omitted). 
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coding. (Or, the computer codes some documents 
and asks the senior reviewer for feedback.) 

When the system’s predictions and the reviewer’s 
coding sufficiently coincide, the system has learned 
enough to make confident predictions for the 
remaining documents. Typically, the senior lawyer 
(or team) needs to review only a few thousand 
documents to train the computer. 

Some systems produce a simple yes/no as to 
relevance, while others give relevance score (say, on 
a 0 to 100 basis) that counsel can use to prioritize 
review. For example, a score above 50 may produce 
97% of the relevant documents, but constitutes only 
20% of the entire document set. 
 
Counsel may decide, after sampling and quality 
control tests, that document with a score of below 
15 are so highly likely to be irrelevant that no 
further human review is necessary. Counsel can also 
decide the cost-benefit of manual review of the 
documents with scores of 15–50. 

Andrew Peck, Search, Forward, L. Tech. News, Oct. 
2011, at 25, 29.2 

My article further explained my belief that Daubert 
would not apply to the results of using predictive 
coding, but that in any challenge to its use, this 
Judge would be interested in both the process used 
and the results: 

[I]f the use of predictive coding is challenged in a 
case before me, I will want to know what was done 
and why that produced defensible results. I may be 
less interested in the science behind the "black box" 
of the vendor’s software than in whether it 
produced responsive documents with reasonably 
high recall and high precision. 

That may mean allowing the requesting party to see 
the documents that were used to train the 
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computer-assisted coding system. (Counsel would 
not be required to explain why they coded 
documents as responsive or non-responsive, just 
what the coding was.) Proof of a valid "process," 
including quality control testing, also will be 
important. .... 

Of course, the best approach to the use of 
computer-assisted coding is to follow the Sedona 
Cooperation Proclamation model. Advise opposing 
counsel that you plan to use computer-assisted 
coding and seek agreement; if you cannot, consider 
whether to abandon predictive coding for that case 
or go to the court for advance approval.363 

                                                      
363 Moore v. Publicis Groupe, 287 F.R.D. 182 (S.D.N.Y. 2012). 
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XII. Ethical Considerations 

A. Introduction  

With the April 1, 2009 passage of the New York 
Rules of Professional Conduct for lawyers, the 
Administrative Board of the Courts removed from 
the ethics rules any express mention of "zealous 
advocacy" of a lawyer’s client – a common reason, 
from an ethics standpoint, why lawyers have 
resisted the concept of ADR (or cooperation 
generally) for resolution of e-discovery disputes. 
Absent that ethical constraint, the time may be ripe 
for more lawyers to act cooperatively in this setting, 
making the ADR process more efficient and 
effective.364  

B. Ethics Opinions 
  
The New York State Bar Ethics Opinions 782 and 749 guide, 

respectively, as follows: "Lawyers must exercise reasonable care to prevent 
the disclosure of confidences and secrets contained in 'metadata' in 
documents they transmit electronically to opposing counsel or other third 
parties."365 Moreover, " A lawyer may not make use of computer software 
applications to surreptitiously "get behind" visible documents or to trace 
e-mail."366 

  
Opinion #749 explains the background.  

Modern computer technology enables sophisticated 
users who receive documents by electronic 
transmission to "get behind" what is visible on the 

                                                      
364 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
23-24, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf. 
365 N. Y. St. Bar Ass'n, Comm. on Prof'l Ethics, Op. 782 (Dec. 8, 2004), available at 
http://www.nysba.org/Content/ContentFolders/EthicsOpinions/Opinions751825/EO_
782.pdf (four footnotes omitted). 
366 N. Y. St. Bar Ass'n, Comm. on Prof'l Ethics, Op. 749 (Dec. 14, 2001), available at 
http://www.nysba.org/Content/NavigationMenu/Attorney_Resources/Ethics_Opinions
/Committee_on_Professional_Ethics_Opinion_749.htm. (two footnotes omitted), 
referencing M. David Stone, "Deleting Your Deletions," P.C. Magazine November 20, 
2000. 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
http://www.nysba.org/Content/ContentFolders/EthicsOpinions/Opinions751825/EO_782.pdf
http://www.nysba.org/Content/ContentFolders/EthicsOpinions/Opinions751825/EO_782.pdf
http://www.nysba.org/Content/NavigationMenu/Attorney_Resources/Ethics_Opinions/Committee_on_Professional_Ethics_Opinion_749.htm
http://www.nysba.org/Content/NavigationMenu/Attorney_Resources/Ethics_Opinions/Committee_on_Professional_Ethics_Opinion_749.htm
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computer screen and determine, among other 
things, revisions made at various stages, and 
sometimes even the authors of the revisions.  Use 
of this technology would enable a lawyer who 
receives e-mail and electronic documents from 
counsel for an opposing party to obtain various 
kinds of information that the sender has not 
intentionally made available to the lawyer.  For 
example, a lawyer who has received the final draft 
of a contract from counsel for a party with whom 
the lawyer is negotiating would be able to see prior 
drafts of the contract and, perhaps, learn the 
identity of those who made the revisions, without 
the knowledge or consent of the sending 
lawyer.  How to effectively "block" recipients from 
access to deletions and prior versions of the 
"visible" document appears to be unclear and a 
matter of debate among sophisticated computer 
users.    

It is also possible for an e-mail sender to determine 
the subsequent route of the e-mail, including 
comments on the e-mail written by its ultimate 
recipients.  Through use of this application a lawyer 
can place  a "bug" in e-mail he or she sends to 
opposing counsel and learn the identity of those 
with whom the first recipient shares the message 
and comments that these persons may make about 
it.  Even if a user can avoid applications that make it 
possible to place a bug in the user’s e-mail, the 
recipient’s forwarded messages can still be traced if 
the user forwards the message to someone who has 
not taken these measures.  Accordingly, it is 
virtually impossible to render one’s e-mail system 
"bug-proof."367   

  

                                                      
367 Id. referencing www.privacyfoundation.org/privacywatch, "E-Mail Wiretapping", 
posted February 5, 2001.  

http://www.privacyfoundation.org/privacywatch
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The Ass'n of the Bar of the City of N.Y., Comm. on Prof'l and 
Judicial Ethics, Formal Op. 2003-04 notes:  

When a lawyer receives a letter, fax, e-mail or other 
communication containing confidences or secrets 
that the lawyer knows or reasonably should know 
were transmitted by mistake, the lawyer confronts a 
number of issues implicating the administration of 
justice, respect for the attorney-client relationship 
and the obligation to zealously represent one’s own 
client. This opinion examines the various 
approaches to these issues and concludes that a 
lawyer receiving a misdirected communication 
containing confidences or secrets (1) has obligations 
to promptly notify the sending attorney, to refrain 
from review of the communication, and to return or 
destroy the communication if so requested, but, (2) 
in limited circumstances, may submit the 
communication for in camera review by a tribunal, 
and (3) is not ethically barred from using 
information gleaned prior to knowing or having 
reason to know that the communication contains 
confidences or secrets not intended for the 
receiving lawyer. However, it is essential as an 
ethical matter that the receiving attorney promptly 
notify the sending attorney of the disclosure in 
order to give the sending attorney a reasonable 
opportunity to promptly take whatever steps he or 
she feels are necessary.368 

 N.Y. County Lawyers' Ass'n, Comm. on Prof'l Ethics, Op. 738 
notes: 

"A lawyer who receives from an adversary 
electronic documents that appear to contain 
inadvertently produced metadata is ethically 
obligated to avoid searching the metadata in those 
documents. This opinion does not address 
electronic documents in the form of document 

                                                      
368 The Ass'n of the Bar of the City of N.Y., Comm. on Prof'l and Judicial Ethics, Formal 
Op. 2003-04, available at http://www.nycbar.org/ethics/ethics-opinions-local/2003-
opinions/820-obligations-upon-receiving-a-communication-containing-confidences-or-
secrets-not-intended-for-the-recipient. 

http://www.nycbar.org/ethics/ethics-opinions-local/2003-opinions/820-obligations-upon-receiving-a-communication-containing-confidences-or-secrets-not-intended-for-the-recipient
http://www.nycbar.org/ethics/ethics-opinions-local/2003-opinions/820-obligations-upon-receiving-a-communication-containing-confidences-or-secrets-not-intended-for-the-recipient
http://www.nycbar.org/ethics/ethics-opinions-local/2003-opinions/820-obligations-upon-receiving-a-communication-containing-confidences-or-secrets-not-intended-for-the-recipient
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discovery. While attorneys are advised to take due 
care in sending correspondence, contracts, or other 
documents electronically to opposing counsel by 
scrubbing the documents to ensure that they are 
free of metadata, such as tracked changes and other 
document property information, an adversary may 
not ethically take advantage of a breach in the 
attorney’s care by intentionally searching for this 
metadata. Using the metadata is unethical if the 
recipient’s intent is to investigate opposing counsel’s 
work product or client confidences or secrets or if 
the recipient is likely to find opposing counsel’s 
work product or client confidences or secrets by 
searching the metadata. Using the metadata is 
appropriate in circumstances where the adversary 
has intentionally sent it, such as where the lawyers 
are using tracked changes to show one another their 
changes to a document. Without such a prior course 
of conduct to the contrary, however, there is a 
presumption that disclosure of metadata is 
inadvertent and would be unethical to view.369 

C. Discussion 
 
The NYS Bar Association notes in its Metadata Guide that: 

Metadata raises many legal and ethical issues for 
lawyers. While there are no clear answers as to how 
these issues should be resolved in individual cases, 
lawyers should be aware of the issues that may arise.  
Some primary issues include: 

 What are your obligations, if any, to preserve 
metadata? 

 How is metadata preserved? 

 What are your obligations to produce metadata? 

 What obligation does the recipient of 
inadvertently produced metadata have regarding 
is review? 

                                                      
369 11 N.Y. County Lawyers' Ass'n, Comm. on Prof'l Ethics, Op. 738 (Mar. 24, 2008), 
available at https://www.nycla.org/siteFiles/Publications/Publications1154_0.pdf. 

https://www.nycla.org/siteFiles/Publications/Publications1154_0.pdf
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 What are your obligations to prevent disclosure 
of metadata containing confidential or 
privileged information?370 

 
The New York Practice Series Notes: 

Inadvertent disclosure of privileged or confidential 
communications is not limited to document 
production. All too often it occurs when opposing 
counsel e-mail one another, such as in the case of 
MNT Sales LLC v. Acme Television Holdings LLC. In 
MNT Sales, defense counsel inadvertently sent 
plaintiff’s counsel an e-mail that was sent to him by 
counsel for a nonparty. The e-mail included an 
attachment that contained privileged information. 
Three days later (which was the following Monday), 
defense counsel sent another e-mail to opposing 
counsel stating that his e-mail of Friday 
"inadvertently and unintentionally included material 
that was obviously not [intended] to be sent to you. 
I would appreciate it if you could discard that email 
and all copies. …" Plaintiff’s counsel did not 
respond to the second e-mail. Nor did he discard 
the first e-mail. Rather, he waited three months, 
then moved for an order that would allow plaintiff 
to use the inadvertently produced e-mail. The court 
denied the motion and held "[c]learly, this email 
should have been discarded as requested. … 
Whether this document was privileged or contained 
confidences or secrets is beside the point. … The 
document was clearly inadvertently sent, there was 
an immediate request that it be discarded, and it was 
not." The court then took plaintiff’s counsel to task 
for violating the spirit, if not, the letter of Formal 
Opinion 2003-04 of the Joint Committee on 
Professional Judicial Ethics of the Association of 
the Bar of the City of New York, which requires 
that "if there is a legal dispute before a tribunal and 
the receiving attorney believes in good faith that the 
communication appropriately may be retained and 

                                                      
370 Metadata: Basic Guidance for New York Attorneys, New York State Bar Association 
Commercial and Federal Litigation Section Electronic Discovery Committee at 2, available 
at  https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf. 

https://www.nysba.org/Content/NavigationMenu4/Committees/Metadata.pdf
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used, the receiving attorney may submit the 
communication for in camera consideration by the 
tribunal as to its disposition."371 

  
Frank C. Rice, in his article Protecting Personal Data in Your Microsoft 

Word Documents, notes:  

In many different document processing 
applications, including Word, there are a number of 
different types of metadata stored. They can 
include: Your name, Your initials, Your company or 
organization name, The name of your computer, 
The name of the network server or hard disk where 
you saved the document, The names of previous 
document authors, Document revisions, Document 
versions, Template information, Hidden text, 
Comments. 

The storage of metadata in a document can provide 
benefits to include ensuring that important 
information won't be separated from the document 
as well as safeguarding proprietary information in 
the event of plagiarism or copyright infringement. 
However, these benefits must be carefully weighed 
against the risks of unintentionally exposing this 
information. By understanding where and what 
types of metadata can exist in a document, you are 
in a better position to control what information you 
expose.372  

"When errors in what has been represented to opposing counsel 
and/or the court are discovered, the duty of candor requires prompt 
correction and disclosure. If that ethical requirement is insufficient 
motivation, then consider the cases where severe sanctions have been 
levied for delays in advising the court about e-discovery problems. Courts 

                                                      
371 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:56 (3d ed.) (four footnotes 
omitted). 
372 Frank C. Rice, Protecting Personal Data in Your Microsoft Word Documents, Microsoft 
Corporation (August 2002) available at http://msdn.microsoft.com/en-
us/library/aa140274(office.10).aspx. 

http://msdn.microsoft.com/en-us/library/aa140274(office.10).aspx
http://msdn.microsoft.com/en-us/library/aa140274(office.10).aspx
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often view the failure to report knowledge that a prior representation was 
wrong as equivalent to a misrepresentation."373  

 
The New York Practice Series further notes:  

There are numerous sources available on how to 
limit or delete the transmission of metadata. 
Converting a native file into a portable document 
format (PDF) or into a tagged image format (TIFF) 
will create a hard copy-like version of the document 
without metadata. Also, software programs are 
available that automatically remove metadata before 
an electronic document is sent from a user’s 
computer. In NYCLA Opinion No. 738, the 
Professional Ethics Committee of NYCLA 
admonishes attorneys to have a software program 
"scrub" the electronic documents of metadata or 
convert them into a PDF format before sending 
them electronically to opposing counsel.374 

                                                      
373 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 9, is available at: www.nysba.org/e-discovery. 
374 3 N.Y.Prac., Com. Litig. in New York State Courts § 25:58 (3d ed.) (two footnotes 
omitted), citing NYCLA Opinion No. 738. 

http://www.nysba.org/e-discovery
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XIII. Efficiency 

A. Introduction 
 

The Chief Judge Report notes: 

Our society’s ubiquitous reliance on the creation, 
transmission and storage of digital information has 
generated an exponential increase in the number of 
electronic records, such as e-mail messages, that are 
potentially relevant to a legal dispute. It frequently is 
costly and time-consuming to identify, preserve and 
produce what can often amount to thousands or 
even millions of electronic records. Moreover, the 
traditional adversarial approach to civil discovery 
only tends to foster additional delay and motion 
practice where electronically stored information 
('ESI') is concerned, further contributing to 
excessive litigation costs. These problems are not 
limited to commercial litigation. They are 
increasingly evident in the full range of civil, family, 
and criminal cases that routinely involve the 
evidence contained in electronic records.375 

"The e-discovery case law demonstrates that much, if not most, of 
[areas of high risk for client and counsel] arises from a lack of awareness 
and/or failure to communicate."376 

 

B. Statutes & Regulations 
 

1. NY State 
 
CPLR 3104(a) provides: "Motion for, and extent of, supervision 

of disclosure. Upon the motion of any party or witness on notice to all 
parties or on its own initiative without notice, the court in which an action 

                                                      
375 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
1, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf. 
376 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
State Bar Association, July 2011 at 2, is available at: www.nysba.org/e-discovery. 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
http://www.nysba.org/e-discovery
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is pending may by one of its judges or a referee supervise all or part of any 
disclosure procedure."377 

  
2. Nassau County and other Local 

 
Commercial Division, Nassau County Guidelines for Discovery of 

Electronically Stored Information ("ESI") provides as follows: 

The purpose of these Guidelines for Discovery of 
ESI (the "Guidelines") is to: 
  
• Provide efficient discovery of ESI in civil cases; 
• Encourage the early assessment and discussion of 

the costs of preserving, retrieving, reviewing and 
producing ESI given the nature of the litigation 
and the amount in controversy; 

• Facilitate an early evaluation of the significance of 
and/or need for ESI in light of the parties' claims 
or defenses; 

• Assist parties in resolving disputes regarding ESI 
informally and without Court supervision or 
intervention whenever possible; 

• Encourage meaningful discussions and 
cooperation between parties prior to the 
Preliminary Conference; and 

• Ensure a productive Preliminary Conference by, 
among other things, identifying terms and issues 
that will be addressed at the Preliminary 
Conference and/or in the Preliminary Conference 
Stipulation and Order. 

  
The Guidelines are intended to be practical 
suggestions concerning discovery of ESI; they are 
not intended to be a checklist. Counsel are 
encouraged to review the Guidelines at or before 
the commencement of proceedings.378 

  
"Parties are encouraged to exchange information regarding ESI 

prior to the Preliminary Conference, including but not limited to 
information regarding network design, types of databases, ESI document 

                                                      
377 CPLR 3104. 
378 NY R COM NASS Refs & Annos. 
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retention policies, organizational charts for information systems personnel 
and inaccessible ESI."379 

 

C. Discussion 
 
Efficiency requires minimizing costs while fulfilling the legal and 

ethical duty to the other side. This is done by understanding the issues, 
being proactive – even before litigation sets in, making best use of the 
preliminary conference, fostering a spirit of cooperation, maintaining an 
in-depth knowledge of the client’s IT systems, and garnering judicial 
resources to advantage. 

 

D. The Issues 
  
The Chief Judge Report provides a clear overview of the issues: 

Electronic discovery presents significant challenges 
for judges and court staff, not the least of which is 
understanding new concepts and technologies. 
Practitioners appearing in New York State courts 
complained of inconsistent levels of knowledge and 
experience among judges and court staff in handling 
ESI-related issues. Although a growing number of 
judges and court attorneys are ahead of the curve in 
this area and are familiar with cutting-edge trends 
and the latest developments in case management 
techniques, most judges remain generally unfamiliar 
with these issues, including the underlying 
terminology. Practitioners pointed out that this 
uneven state of knowledge is a leading factor 
retarding the growth of a consistent and uniform 
body of substantive and procedural e-discovery law 
in New York. Fear of ill-crafted e-discovery rulings 
that can impose major costs and burdens is causing 
many litigants to settle cases prematurely or avoid 
raising e-discovery issues in a timely manner, with 
some litigants avoiding the New York State courts 
altogether.380 
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380 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
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To further study the problems of e-discovery, the 
New York State court system held the "Colloquium 
on the Future of Commercial Litigation in New 
York: Developing a Cost-Efficient Judicial Process 
for the Electronic Age" on December 1, 2008. 
There, a half-day panel of national and New York-
based e-discovery experts spoke about the 
importance of judicial leadership and early court 
intervention in limiting the negative effects that ESI 
can have on the litigation process and culture. 
Keynote speaker Ken Withers, Esq., the Director of 
Judicial Education and Content for The Sedona 
Conference®, provided concrete examples of how 
the volume and complexity of ESI are contributing 
directly to large increases in the amounts of time 
and money that must be expended by litigants and 
the courts in managing and resolving e-discovery 
disputes. The subsequent panel discussion covered 
many themes and strategies intended to improve the 
e-discovery process, including early and meaningful 
court conferences and promotion of cooperative 
and productive meet-and-confer sessions between 
the parties to discuss ESI issues. Attendees also 
heard about the need for a culture change – moving 
away from a 'gotcha' game prevalent in other types 
of discovery disputes, toward a more transparent 
and cooperative enterprise where the parties and 
court work together to minimize the costs and delay 
involved in these disputes. 

Early in 2009, the Administrative Board of the 
Courts took a significant step to improve the 
handling and adjudication of e-discovery disputes in 
New York by promulgating Uniform Trial Court 
Rule 202.12(c)(3) ("Rule 202.12(c)(3)"). This rule, as 
the Focus Groups had recommended, seeks to 
export to cases outside the Commercial Division 
the requirement that the parties address a list of 
enumerated e-discovery issues in advance of the PC. 
Nonetheless, it is clear that neither Rule 8(b) nor its 
new counterpart in Rule 202.12(c)(3) are solving the 

                                                                                                                    
19, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf. 
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problems of e-discovery on their own. Reports 
from both lawyers and judges indicate that, with a 
few exceptions involving seasoned lawyers who 
routinely litigate ESI-heavy cases, counsel generally 
ignore or seek to avoid dealing with pre-PC 
obligations related to ESI. According to judges and 
law clerks, it is very common for the parties to say 
at the PC that they will "work it out on their own," 
or "will worry about that stuff later." On the other 
hand, many lawyers interviewed for this report 
believe that e-discovery knowledge and experience 
levels among some judges and court staff could be 
improved, particularly with regard to focusing on 
the right questions to ask and the key issues to 
consider at the outset of the case. As a result, many 
of the problems that lead to protracted disputes 
(and that early intervention could avoid) – 
spoliation, sanctions, disagreement on forms of 
production, over-broad requests, or seek ESI that is 
not reasonably accessible – continue to arise much 
more often than necessary.381 

The judges and lawyers interviewed for this report 
were unanimous in stating that the current approach 
to addressing e-discovery at the PC has been 
disappointing and largely ineffective. Although 
many pointed to "success stories" involving well-
seasoned litigators used to working with ESI in 
both the Federal and state courts, all respondents 
made clear that the parties usually show up at the 
initial conference with little to no preparation 
regarding e-discovery, and the subjects that are 
required to be covered by rule are merely glossed 
over. Clearly, Rule 8(b) and Rule 202.12(c)(3) need 
fine-tuning to fulfill their intended purposes.382 

[Also], respondents noted that many lawyers (and 
their clients) may not have sufficient time between 
the filing of an RJI and the scheduled PC (within 45 
days), to learn what they need to know, particularly 
if the RJI is filed contemporaneously with the 
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complaint. E-discovery issues, particularly those 
included in the list to be addressed at the PC, may 
not be resolved in a single phone call with the client, 
or even a couple of meetings with the client’s IT 
staff. The respondents raising these concerns 
suggested that judges (explicitly through court rule) 
be invested with the discretion to delay the time in 
which parties must comply with their e-discovery 
obligations, perhaps at a second, later conference. 
Other respondents, however, noted that such a 
flexible approach could lead to abuse by lawyers 
seeking to manipulate the system, and would 
necessarily require re-writing many of the deadlines 
agreed upon at the PC for other matters. … 

Many of the complaints of judges and 
knowledgeable practitioners about the way e-
discovery is handled at the PC center around 
preparedness to address issues. Although 
preparedness can be improved through additional 
training of judges and court personnel (see Section 
II C), much of the concern is targeted at the way 
lawyers approach the PC. In many anecdotes shared 
during the interview process, respondents indicated 
that lawyers often claim ignorance of the ESI-
related requirements, or state that someone else not 
present at the PC has the knowledge needed to 
address e-discovery issues. Some interviewees 
pointed out that there is also a wide range of forms 
for PCs, ranging from a highly detailed e-discovery 
checklist for the Nassau County Commercial 
Division, to many other forms that contain no 
space (other than perhaps, a generic blank extra 
page) to address e-discovery issues.383 
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E. Be Proactive 
  
The Best Practices Report notes:  

The aggregate cost of e-discovery can be most 
effectively controlled by implementing proactive 
programs, such as document retention policies, hold 
and collection procedures, adjustments to IT 
practices, user education and other measures 
beyond the scope of these Guidelines. For example, 
proper implementation of an effective document 
retention policy pursuant to which a client, in the 
ordinary course of business when no legal hold is in 
place, retains only ESI that it needs for business 
purposes and discards non-useful ESI that it has no 
obligation to retain, may reduce the volume of ESI 
in the client’s records. This may reduce the cost of 
searching those records through e-discovery. But in 
practice, many litigators are contacted by or 
introduced to a client after litigation is anticipated or 
has commenced and the duty to preserve ESI has 
been triggered. Proactive programs involving the 
deletion of ESI in the ordinary course of business 
should be suspended once litigation is anticipated or 
pending.384 

F. The Preliminary Conference 
  
The Chief Judge Report notes: 

Most interviewees – particularly those who are also 
experienced Federal court litigators – agreed that 
requiring the parties to share information  in 
advance of the PC would help resolve e-discovery 
issues at or before that date. This report, consistent 
with those sentiments, concludes that one pilot 
project should require an Initial Disclosure 
(comparable in concept and form to that of Federal 
Rule of Civil Procedure 26[a][1]) for all parties 
relating to e-discovery issues. That Initial 

                                                      
384 Best Practices In E-Discovery In New York State and Federal Courts, Report of the E-
Discovery Committee of the Commercial and Federal Litigation Section of the New York 
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Disclosure, which would be established by Uniform 
Trial Court Rule, and must be signed and certified 
by the attorneys, would require the parties to detail 
the following for each other, in advance of the PC: 

• Who the party’s key IT people are; 
• Whether, and to what extent, the party has 

implemented preservation measures to avoid 
spoliation of the information relevant to this case; 

• Which substantive witnesses the party is likely to 
call who are likely to possess ESI, and the location 
of that ESI (e.g., laptops, wireless handheld 
devices); 

• What types of computer systems (including e-mail, 
word processing and spreadsheet software) and 
other technologies the party uses that may have 
created documents relevant to the litigation; and 

• Whether the party expects to claim that certain 
ESI relevant to the case is inaccessible due to the 
form in which it is maintained (e.g., disaster 
recovery backup tapes, legacy data). 

 
Many, if not all, of these issues are important to the 
resolution of e-discovery disputes and were 
specifically flagged by lawyers and judges 
interviewed for this report. The exercise of 
gathering this limited information for a discovery 
document will meaningfully advance the parties’ 
(and their lawyers’) efforts to address these issues at 
an early stage of the case. At the least, the Initial 
Disclosure will provide a helpful basis for counsel 
to focus their own clients on e-discovery issues early 
on in the litigation. The Initial Disclosure is not 
intended to be unduly burdensome to the parties, 
and should provide judges and law clerks at the PC 
with a helpful roadmap of the issues that need to be 
resolved.385 

 
  

                                                      
385 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
16-17, available at the New York State Supreme Court, Commercial Division's Web site, 
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The Best Practices Report notes:  

The information needed to tailor document 
requests to seek information relevant to the claims, 
causes of action, and defenses at issue in the case 
should be part of what the parties discuss when they 
"meet and confer" regarding ESI prior to or at the 
preliminary conference, as required in all federal 
courts, and the New York State Supreme and 
County courts. However, in practice, parties often 
fail to confer about ESI early in the case, as they 
should, and in any event cases evolve as counsel 
gather more information regarding their respective 
claims, causes of action, and defenses. If you cannot 
appropriately describe the ESI that you seek when 
you draft a written request for the production of 
documents, it is almost always beneficial to pick up 
the phone and confer with your adversary in an 
attempt to ascertain what types of ESI the adversary 
maintains, where the information is located, how it 
is stored, who the relevant individuals are and any 
other facts that would assist in specifying the ESI 
relevant to the claims, causes of action, and 
defenses in the action. 

There may be instances in which a broad request 
may be appropriate. In such situations, requesting 
counsel should confer with responding counsel to 
gather facts to state the request or objection with as 
much particularity as possible. Conferences among 
counsel may not always be successful in this regard, 
so this Guideline is prefaced with the words "[t]o 
the extent possible."  To the extent such lack of 
clarity may affect fundamental aspects of the 
production, such as issues relating to form or scope, 
which may affect costs, and no agreement is 
reached, counsel should consider seeking judicial 
intervention before producing ESI. Otherwise, 
there is a risk that, after production, the court could 
order the client to search, collect and produce 
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additional or different ESI, which may increase 
costs and waste time.386 

G. Cooperation 
  
The Best Practices Report continues to advise:  

Counsel should endeavor to make the discovery 
process more cooperative and collaborative. 

E-discovery can derail a case and may result in 
unanticipated, skyrocketing costs if counsel do not 
cooperate in a manner that may be different than 
has been the case historically with paper discovery. 
There is no benefit in trying to "hide the ball" at the 
preliminary conference or "meet and confer." 
Incomplete or inaccurate representations inevitably 
will be revealed later in the e-discovery process. 
There already have been cases in which counsel’s 
overly optimistic projections as to scheduling and 
production, based on incomplete knowledge 
regarding the client’s ESI, have cost the client 
millions of dollars. 

A failure to be forthcoming about ESI issues could 
lead to further discovery, ramping up costs and 
possibly revealing vulnerabilities. In federal court, 
Rule 30(b)(6) depositions are frequently permitted, 
and depositions may be noticed in state court 
actions as well, so that counsel may explore an 
opposing party’s IT environment, retention policies, 
e-discovery compliance procedures, etc. Such 
discovery may be avoided if relevant information 
regarding the client’s ESI and computer systems is 
provided at the outset of the case. This is the type 
of cooperation that is necessary if the discovery 
process is to proceed efficiently. If the case gets 
bogged down in "discovery about discovery," clients 
will inevitably suffer additional cost and delay. It 
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may be necessary for counsel to explain to the client 
the significance of being forthcoming on e-
discovery issues in order to receive the client’s full 
cooperation throughout the e-discovery process. … 

The need for cooperation in e-discovery is the 
subject of the Sedona Conference’s "Cooperation 
Proclamation," which has been supported by many 
members of the judiciary. E-discovery can be 
difficult and complicated, and uncooperative 
behavior between counsel can only serve to make it 
more so. Because cooperation in e-discovery can 
facilitate an efficient process, thus reducing costs, 
most clients should prefer that their counsel adopt a 
cooperative approach.387 

H. In-Depth Client IT Knowledge 
  
The Best Practices Report notes further:  

Counsel should take reasonable steps to contain the 
costs of e-discovery. To that end, counsel should be 
knowledgeable of developments in technology 
regarding searching and producing ESI and should 
be knowledgeable of the evolving custom and 
practice in reviewing ESI. Counsel should evaluate 
whether such technology and/or such practices 
should be used in an action, considering the volume 
of ESI, the form of ESI and other relevant 
factors.388 

Counsel should be familiar with their client’s 
information technology, sources of ESI, 
preservation, and scope and form of production, as 
soon as litigation is anticipated, but in no event later 
than any "meet and confer" or preliminary 
conference. 
It is clear from the plain text of [state and federal 
discovery] rules that a significant amount of 
disclosure is required, at the outset of the case, with 
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respect to the client’s information technology 
system as well as the e-discovery process 
undertaken by each party from start (preservation of 
information ) to finish (production of documents 
and information). This places a substantial burden 
on counsel, early in  the case, to prepare by 
assembling accurate information with the client’s 
participation -- a process that is often much more 
difficult than it might seem initially. The reality is 
that very few clients have the up-to-date 
information counsel will need about each potential 
source of ESI in coherent written form that is easily 
accessed. In representing individuals and smaller 
companies without IT departments, the task may be 
even more challenging and may require more input 
from the client. Sometimes counsel will also need 
access to one or more IT personnel who can answer 
essential questions, but often the required 
information may be dispersed among many 
individuals in charge of various aspects of the 
client’s IT system. 

The fact that such disclosures will be necessary in 
any case pending in any of the New York federal 
courts and many cases pending in the New York 
State Courts indicates that it is prudent for counsel 
to work with the client, where appropriate, to 
prepare the background IT information, if possible, 
before litigation begins. The goal of this effort 
would be to create a summary of the sources of ESI 
and the facts relevant to e-discovery, such as 
retention periods and format of ESI,  which can 
then be used as a basis for lawyers and client 
representatives knowledgeable about the client’s 
computer system to begin discussions about e-
discovery strategy. 

Counsel must also estimate the scope of e-discovery 
at a time when it may be pure guesswork to do so. 
The ability to estimate the likely duration of the 
process as well as its cost is a function of many 
factors, including the facts of the case, the amount 
at issue, the adversary and its counsel, the scope of 
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planned e-discovery, the client’s IT systems, and the 
client’s budget and resources. Nevertheless, e-
discovery is not new, and there is a wealth of 
informative resources available to assist in 
projecting e-discovery timelines and cost. In any 
event, this preparation is essential to fulfilling the 
mandate of cooperation indicated by the applicable 
rules.389 

Lawyers should also never assume, inter alia, that: 

the client’s Information Technology personnel or 
the individuals responsible for the client’s computer 
system understand what lawyers say about e-
discovery; 

 clients understand all of their legal obligations 
with respect to ESI and will take appropriate 
steps to carry them out; 

 the court will appreciate the difficulties 
presented by the client’s IT architecture; 

 the adversary will pay for expensive e-
discovery-related costs; 

 the vendor will communicate promptly or 
accurately about any problems or delays in 
handling the client’s electronic information; or 

 the adversary will produce ESI in the form your 
client needs or wants, or in the form in which 
your client will produce its ESI.390  

 

I. Garnering Judicial Resources 
  
Sedona Conference Journal suggests the following: 

1. ... The key to reducing the cost and delay 
associated with e-discovery is judicial attention to 
discovery issues starting early in, and continuing 
throughout, any given stage of an action. The 
expenditure of a small measure of judicial resources 
at the beginning of litigation to set the tone and 
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direction for discovery – and the judge’s availability 
to the parties at each stage of discovery – will most 
likely save the expenditure of significantly more 
judicial resources later. 

2. The Resources make the following 
recommendations: 

2.1. Judges should adopt a hands-on approach to 
case management early in each action. 

2.2. Judges should establish deadlines and keep 
parties to those deadlines (or make reasonable 
adjustments) with periodic status reports or 
conferences. 
 
2.3. Judges should demand attorney competence. 

2.4. Judges should encourage the parties to meet 
before discovery commences to develop a realistic 
discovery plan. 

2.5. Judges should encourage proportionality in 
preservation demands and expectations and in 
discovery requests and responses. 

2.6. Judges should exercise their discretion to limit 
or condition disproportionate discovery and shift 
disproportionate costs. 

2.7. If necessary, judges should exercise their 
authority to issue sanctions under the relevant 
statutes, rules, or the exercise of inherent authority 
on parties and/or counsel who create unnecessary 
costs or delay, or who otherwise frustrate the goals 
of discovery by "gaming the system."391 
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The Chief Judge Report notes: 

Under CPLR § 3104, judges are authorized to 
appoint referees, including court attorneys, to 
supervise discovery in actions where the parties’ 
claims or the information being sought is technical 
in nature. Interviewees strongly recommended that 
judges make greater use of this discretion in 
connection with e-discovery, and that the court 
system designate a number of court-attorney 
referees to receive special training on e-discovery 
matters to help supervise and resolve protracted 
disputes. These referees would serve as a valuable 
resource for judges and relieve them of some of the 
more complex and technical e-discovery matters. 
With some notable exceptions, respondents 
preferred the use of court personnel to private 
attorneys in this role, as the former both have the 
imprimatur of the court system and would keep 
litigation costs down. Many litigants are 
uncomfortable with private referees because of 
expense and privacy concerns.392 

Mediation is a very effective mechanism for 
resolving e-discovery disputes, particularly for 
parties of limited means. The court system should 
take full advantage of its ADR programs by creating 
a network of trained volunteer e-discovery 
mediators who could help resolve disputes referred 
to them by courts with a high volume of e-discovery 
cases. Increased reliance on and use of ADR would 
be well-timed.393  

Finally, particularly in upstate jurisdictions, 
respondents expressed concern that e-discovery 
costs can easily outpace the amount in controversy 
in smaller cases, and that making every case into an 

                                                      
392 The New York State Unified Court System, A Report to the Chief Judge and Chief 
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e-discovery case (through these pilot projects or 
otherwise) could be particularly problematic. Those 
same practitioners and judges suggested that parties 
should retain the ability to "waive" or "opt out" of 
e-discovery in a particular case, and that judges 
should be attuned to that possibility. These are 
sensible approaches that recognize that there are 
many cases where no relevant information is likely 
to be found on computers, or where the effort to 
extract evidence from computers needlessly 
interjects disproportionately large costs and 
complex issues into the case. It appears that the 
discretionary language contained in Rule 
202.12(c)(3) was intended to strike this very balance. 
Thus, judges should retain and make use of their 
discretion in managing cases to evaluate and 
approve the parties’ decisions on whether to opt out 
of e-discovery. But to do so, the judge should be 
satisfied, after conferencing with the parties, that 
this is the correct decision for the case. Merely 
accepting and so ordering a stipulation without 
discussion is the antithesis of the kind of judicial 
involvement necessary to manage e-discovery 
effectively. Here, too, it is vital that the lawyers and 
court address the issues early.394 

J. In Practice  
 
The Best Practices Report guides as follows:  

Individual clients and small businesses, and clients 
involved in cases in which the amount in 
controversy is not substantial, should attempt to 
contain the costs of e-discovery by attempting to 
agree with counsel at the preliminary conference to 
limit e-discovery as much as reasonably possible 
given the facts and circumstances of the case. For 
example, the parties may agree to limit the number 
of custodians whose ESI is produced, the parties 
may agree to the form of production and the search 
terms to be used, and the parties may agree to 
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produce ESI, at least initially, only from the most 
convenient, least expensive and least burdensome 
sources.395 

Producing ESI should be conducted in a series of 
steps, as follows: (1) initial review; (2) search for and 
collection of ESI; (3) processing of ESI to eliminate 
duplicates and render it searchable; (4) culling the 
ESI to reduce volume; (5) review by counsel; and 
(6) production. 

To be achieved cost-effectively, electronic discovery 
must be conducted in an orderly manner. Described 
below is a process typical of many cases in which 
substantial e-discovery is undertaken: 

(1) The first phase usually involves a high-level, 
initial review of emails and other ESI associated 
with key witnesses. In cases involving a large 
volume of ESI, this may be accomplished by taking 
random samples or by targeting a particularly 
important but relatively narrow time period. The 
potential cost of the process may be roughly 
estimated by considering the expected volume of 
ESI that will need to be searched and reviewed, as 
well as the sources from which that ESI will need to 
be collected. This phase may also involve initial 
conferences with opposing counsel, including the 
"meet and confer" required by the rules of certain 
courts, to discuss the scope of preservation and 
discovery and the form of production. Clients that 
are smaller businesses or individuals, or clients in 
small cases who may choose to have limited budgets 
for legal fees and e-discovery, should pay particular 
attention to agreeing with opposing counsel to the 
scope and form of production to avoid incurring 
unnecessary expense regarding searching, 
production and the form of production. They 
should also seek to agree with their adversary as 
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often as possible to avoid costly e-discovery 
disputes and costly e-discovery do-overs. 

(2) The second phase includes the search for and 
collection of relevant ESI. If the parties identified 
an initial "scope of discovery" during the "meet and 
confer," then that would form the basis for the 
execution of initial searches across all sources of 
potentially relevant ESI. Searches are designed to 
filter information according to a variety of 
parameters that are relevant to the matter, including, 
for example, key words or phrases, key persons, and 
dates. To the extent possible, counsel should seek to 
agree with opposing counsel as to the searches 
conducted, the types of ESI searched and the time 
period of the search. This process often occurs in 
multiple stages as more is learned about what is in 
the documents and how best to identify what is 
relevant. Ideally, ESI collected from identified 
sources would be placed in a central repository or 
platform which provides security, protection, and 
access by authorized parties. 

(3) The third phase is data processing. The purpose 
of processing is to decompress files, extract 
metadata from files, eliminate duplication 
("deduplication"), and prepare the collected 
information for loading into a document review 
software tool so that the information may be 
searched and reviewed by counsel. This process may 
include creating image files such as TIFF or PDF 
and text files from scanned images using OCR 
software. 

(4) After processing, further trimming of the data, 
sometimes called "culling," is usually required. This 
process involves more refined searches, filtering, 
and queries used to reduce the volume of ESI and 
create a set of potentially responsive documents for 
detailed review. The reality is that culling can take 
place at various points in the process as additional 
information is acquired that allows counsel to "zero 
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in" on a more precise set of data relevant to the 
matter. 

(5) The fifth step, universally acknowledged as the 
most expensive part of the process, is review by 
counsel. In preparation for the review, the 
information is organized so that it can be reviewed 
by counsel in an efficient, cost-effective manner. 
Counsel use a variety of document review software 
tools or "review platforms" to facilitate the review 
process. Documents for review are uploaded to the 
respective document review platform. The review 
platform enables counsel to perform various 
functions, such as native file analysis, redaction, 
annotation, and privilege review, and enables 
counsel to group or tag documents by designated 
categories, such as "Hot" documents, privileged, 
"further review", or other categories tied to the 
specific facts of the case or the document requests. 

(6) Finally, the relevant, responsive, non-privileged 
ESI is prepared for production. Most litigation 
support systems leave the original files intact, but 
convert the files to TIFF or PDF while applying the 
appropriate redactions of privileged or confidential 
information, and adding annotation, Bates stamps, 
headers, and footers. The pages may be printed or 
stored on a hard drive in a folder structure. The 
collection of files typically is placed on a CD, DVD, 
or USB hard drive for production or 
presentation.396 
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K. Training 
  
The Chief Judge Report notes: 

The New York State court system’s Judicial 
Institute has to date offered a number of helpful 
training programs featuring some excellent, 
nationally recognized experts on e-discovery. 
Nonetheless, the consensus view among lawyers 
and judges interviewed is that there is a need for 
even more programs, about a broader range of 
topics – or put differently, that the excellent one-off  
program at a yearly training program for judges or 
court attorneys should be supplemented. In order to 
provide more in-depth training covering practical, 
technical and theoretical aspects of e-discovery, it is 
recommended that future programs be offered on a 
regional basis, perhaps by Appellate Department. 
This would allow for smaller classes, encourage 
more intensive question and answer sessions, and 
enable the participants to focus on the e-discovery 
trends that judges are actually seeing and 
experiencing at their local level. In addition, the 
Judicial Institute should develop and administer a 
series of one-hour "lunch and learn programs," each 
of which focuses on a different aspect of e-
discovery starting with terminology, to be broadcast 
around the state and stored as reference in the CLE 
video library on the Judicial Institute’s website. 

At a minimum, training programs should (1) convey 
a basic understanding of information technology, 
including terms of art; (2) address issues affecting 
the production phase, including the different forms 
in which documents may be produced, protecting 
privileged information, reasonableness, and 
proportionality; (3) examine technical protocols, 
including different search techniques and sampling 
methodologies; (4) discuss the substantive law of 
ESI, including key statutes, rules and case law on 
cost-shifting, preservation, spoliation, etc.; and (5) 
offer a comparative look at decisions from other 
states and federal courts on select issues. Many 
interviewees urged that in addition to conveying 
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information about substantive and procedural law 
and technology issues, education and training 
programs should emphasize the broad themes of 
early court involvement, cooperation between 
counsel, proportionality, and controlling e-discovery 
costs. Providing practical approaches, as well as 
theories, should make a meaningful difference.397 

Judges and court staff also need to be better 
educated about the unique issues, concepts, and 
technologies associated with e-discovery, so that 
when called upon courts can make fair, well 
informed decisions on key issues such as 
preservation, narrowing the scope of requests, 
reasonable accessibility of ESI, shifting of costs, etc. 
Courts need to be prepared to address certain 
problems that are unique to e-discovery, from the 
heightened risk that privileged data will be disclosed 
inadvertently during production of vast amounts of 
ESI, to the prospect that a requesting party will use 
the staggering costs of e-discovery as a litigation 
tactic to extract a favorable settlement from the 
party that possesses all, or the vast majority, of the 
relevant ESI.398 

  
  
  
  

                                                      
397 The New York State Unified Court System, A Report to the Chief Judge and Chief 
Administrative Judge—Electronic Discovery in the New York State Courts (Feb. 2010) at 
19-20, available at the New York State Supreme Court, Commercial Division's Web site, 
http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf. 
398 Id. at 6. 

http://www.nycourts.gov/courts/comdiv/PDFs/E-DiscoveryReport.pdf
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XIV. Concluding Remarks 

E-Discovery is a complex topic, covering and expanding the full 
range of discovery statutory and common law requirements in New York 
State and Federal courts. The theme that emerges across the board is that 
despite their differences, cooperation among counsel early in the 
discovery process pays off for both sides, in terms of cost reduction, 
reduced motion practice, and accuracy, whether through response or 
sanctions and sanctions practice avoidance. Moreover, early and 
continuing cooperation is rapidly becoming the expected norm, and non-
compliance will be sanctionable.  

 
Clearly, responding counsel does have legal recourse where 

propounded discovery is out of order, statutorily or under common law. 
Nevertheless, where no defense applies, full, timely, and accurate 
discovery response will be expected by the court, and sanctions applied 
where appropriate. Therefore, cooperation and transparency are in order 
to reduce sanctions practice. Concomitant with the removal of the zealous 
representation ethical imperative from the New York Rules of 
Professional Conduct in 2009, hide-the-ball e-Discovery tactics lost its 
status as the gold standard. Rather, cooperation, ethical response, and 
litigation on the merits are not only expected, but can now, in the 
electronic world of discovery law today, be expected and enforced. 
Consequently, cooperation and transparency is the most cost effective 
approach, whether the information revealed is in support or in detriment 
to the responding party’s position. 

 
As Ralph Losey,399 legal e-Discovery expert, reminds us regularly, 

the stability of our society stands upon the reinforcement and support of 
our professional ethical imperative – resolution of legal disputes upon the 
merits. Anything less is inapposite to our very way of life and is a threat to 
our democratic institution. Therefore, whether in support of or contrary 
to our individual case position, open discovery in any individual case is 
not only required of the legal profession in support of our role as officers 
of the court, but imperative to the orderly disposition of our society. 
Cooperation and transparency in this ever expanding world of  
e-Discovery is in support of these worthy goals. 

 

                                                      
399 See http://www.floridalawfirm.com/bio.html; http://www.e-
discoveryteamtraining.com. 

http://www.floridalawfirm.com/bio.html
http://www.e-discoveryteamtraining.com/
http://www.e-discoveryteamtraining.com/

