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SPLIT-FUNDING SERVICES AGREEMENT 

THIS AGREEMENT FOR SPLIT-FUNDING SERVICES (“Agreement”) is entered into this 

_____ day of ___________, 20___ (“Effective Date”) by and between Pivotal Payments Inc. (“ISO”) 

having its principal place of business at 5000 Legacy Dr. Plano, Suite 320, Texas 75024, and the cash 

advance entity whose name and address are set forth below on the signature page for this Agreement 

(hereinafter referred to as “CA Company”). 

WHEREAS, CA Company has developed, markets and administers a program to provide cash 

advances to merchants in consideration for the purchases of specified amounts of such merchants’ future 

credit/debit card receivables (“Participating Merchant”);  

WHEREAS, ISO enters into merchant processing agreements with Participating Merchants to 

facilitate, inter alia, the processing of payment card transactions on behalf of merchants, in addition to 

settlement of attendant transaction proceeds; and 

WHEREAS, CA Company desires to obtain ISO’s agreement to divert certain specified 

merchant settlement funds directly to CA Company, in accordance with the terms and conditions set forth 

herein; 

NOW THEREFORE, ISO and CA Company agree as follows: 

1. ISO Split-Funding Services

(a) Conditional upon (i) CA Company providing ISO with a valid cash advance agreement 

executed by Participating Merchant (“CA Agreement”) and (ii) such Participating Merchant executing 

with ISO and CA Company an addendum to the merchant processing agreement ratifying same (such 

addendum to be in substantially the same form as the template set out in Exhibit A hereto), ISO agrees, to 

the extent settlement funds are due Participating Merchants, to pay directly to CA Company the 

settlement percentage specified in such CA Agreement and Addendum (“Split-Fund Payments”).  

(b) The preceding notwithstanding, ISO shall be under no obligation to make Split-Fund 

Payments to CA Company (i) in an amount in excess of what is then due and owing to the Participating 

Merchant under the applicable merchant processing agreement between ISO and Participating Merchant; 

or (ii) where such payments would, in ISO’s reasonable opinion, adversely affect ISO’s risk exposure vis-

à-vis Participating Merchant under the merchant processing agreement. CA Company agrees and 

acknowledges that any defense ISO has to any alleged payment obligation to a Participating Merchant 

under the merchant processing agreement, including but not limited to ISO’s right of set-off and 

settlement suspension, shall also be a defense to any obligations relating to Split-Fund Payments.  CA 

Company further agrees and acknowledges that its rights and interest to the split-fund amounts shall be at 

all times subject to and subordinate to those of ISO. 

2. Marketing of ISO Processing Services

(a)  CA Company shall refer Participating Merchants to ISO for payment processing services 

(“Processing Services”).  CA Company and its agents shall advise proposed Participating Merchants that, 

in order to sell its credit and debit card receivables to CA Company, said Participating Merchant must 

obtain Processing Services from ISO.  In addition, CA Company and its agents shall market ISO as its 

preferred provider of Processing Services.  
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(b) CA Company acknowledges that all Participating Merchants are to be approved by ISO in its 

sole discretion and that Participating Merchants will be able to utilize the Processing Services effective 

only upon such approval.  CA Company will therefore not make any promise to, or create any impression 

with a prospective merchant that it will be approved prior to review and approval by ISO.  CA Company 

further acknowledges that all aspects of the Processing Services are subject to the management and 

approval of ISO and its vendors; accordingly, CA Company shall make no representations to the contrary.   

ISO shall endeavor, as soon as practicable, to provide CA Company with notice of any decision by ISO to 

terminate Processing Services of any a Participating Merchant.  
 

3. Consideration 

 

CA Company will pay ISO the amounts set out in Schedule B. 
 

 4. Term 

 

The Initial Term of this Agreement shall be for two years from the Effective Date.  This Agreement shall 

automatically renew on each anniversary of the Effective Date for an additional one-year period, unless 

either party terminates the Agreement by giving at least 60 days advance written notice to the other party 

of its intent to terminate this Agreement at the conclusion of the then current term. 

 
5. Termination 
 

(a) In the event either party shall default in performing any duty or obligation required pursuant 

to this Agreement, the other party may give written notice of intent to terminate this Agreement and allow 

the breaching party thirty (30) days to correct and cure the default.  In the event that any of the defaults 

identified in the notice still exist or continue after the thirty (30) day notice period, then the party giving 

the notice may terminate this Agreement. 
 

 (b) The relationship between ISO and Participating Merchant for Processing Services, shall be 

solely between ISO and the Participating Merchant.   CA Company agrees that during the term of this 

Agreement and for so long as a Participating Merchant is processing with ISO, CA Company  will not 

directly or indirectly cause, solicit or encourage any Participating Merchant to cease processing with ISO.  

ISO agrees that during the term of this Agreement and for so long as a Participating Merchant is 

continuing to participate in CA Company’s cash advance program, ISO will not directly or indirectly 

cause, solicit or encourage any Participating Merchant to cease participating with CA Company.  ISO 

shall be entitled to applicable fees due ISO from Participating Merchant for so long as ISO continues to 

provide services to Participating Merchant.  Notwithstanding anything contained herein to the contrary, 

ISO may terminate Processing Services to any Participating Merchant at any time in accordance with the 

terms of its merchant processing agreement with the Participating Merchant.   
 

 (c) This Agreement will automatically terminate if either party (i) makes a general assignment for 

the benefit of creditors, (ii) files a voluntary petition of bankruptcy, suffers or permits the appointment of 

a receiver for its business or assets, (iii) becomes subject to any proceedings under any bankruptcy or 

insolvency law where such proceeding has not been dismissed within sixty (60) days, or (iv) has wound 

up, dissolved or liquidated, voluntarily or otherwise. 
 

 (d) All of the parties’ obligations under this Agreement shall survive termination, except for CA 

Company’s obligation to identify ISO as an approved and preferred provider of Processing Services in 

accordance with Section 2(b) of this Agreement. 
 

6. Confidential Information 

 

(a) Under this Agreement, the parties may be disclosing to each other certain and their respective 

affiliates and financing sources (the “Receiving Party”) confidential and proprietary information which is 
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not generally available to the public, including, but not limited to: customer lists, business plans, 

software, data, prototype, documentation, customer information, performance, marketing strategies and 

other business and/or technical information (the “Confidential Information”).  The Confidential 

Information may be disclosed in either oral or written form. 

 

 (b) The receiving party shall hold such Confidential Information in confidence and shall exercise 

a reasonable degree of care to prevent such disclosure of the Confidential Information, which is at least as 

great as the care such party normally takes to preserve its own proprietary information.  The receiving 

party shall use such Confidential Information only for the purpose of fulfilling its obligations under this 

Agreement; shall reproduce the Confidential Information only to the extent necessary for such purpose; 

shall restrict disclosure of the Confidential Information to its employees; and shall advise such employees 

of the nondisclosure obligations assumed herein.  The receiving party shall not disclose Confidential 

Information to any third party without prior written approval of the party. 

 

 (c) All Confidential Information shall remain the property of the disclosing party and shall be 

returned upon written request or upon the receiving party’s determination that it no longer has a need for 

such Information, and in any event upon termination of this Agreement. 

 

  (d) The parties acknowledge that in the event either party breaches the terms of this Section 6, the 

non-breaching party shall be entitled to injunctive relief in addition to any other remedies that may be 

available to it at law or under the terms of this Agreement. 

 

7. Indemnification  
 

CA Company represents and warrants to ISO that (i) it has full power and legal right to execute 

and deliver this Agreement and to perform its obligations under this Agreement; (ii) no authorization or 

approval from any third party is required in connection with the execution, delivery or performance of 

this Agreement; (iii) this Agreement has been duly executed by it and constitutes its legal, valid and 

binding obligation, enforceable against it in accordance with its terms; (iv) CA Company and its 

employees, officers and other agents and independent contractors shall at all times comply with 

applicable state and federal law and card association rules when performing its duties and obligations 

under this Agreement; (v) CA Company shall not act in such a way to devalue, disparage, injure or harm 

the ISO or the services offered by the ISO; and (vi) the entering into or performing under this Agreement 

does not, and will not, cause CA Company to breach any agreement with another entity.  CA Company 

agrees indemnify and hold ISO, its principals and employees  harmless from and against any and all 

causes of action, losses, damages, claims, liabilities and expenses including reasonable attorney’s fees 

suffered or incurred by ISO as a result of (i) any material breach of the terms of this Agreement by CA 

Company, (ii) any misrepresentation by CA Company under this Agreement, (iii) any payment of funds 

by ISO, which are due to a Participating Merchant under its Merchant Agreement, to CA Company, (iv) 

CA Company violating any law, statute or regulation of any Federal, State or Local government, as well 

as any Card Association Rules.   

 

8. Nature of Agreement 

 

This Agreement is a service agreement, and except as expressly provided in this Agreement,  CA 

Company acknowledges and agrees that ISO has not made, and does not hereby make, any other 

representations or warranties, express or implied, including without limitation, any warranties regarding 

quality, suitability, merchantability, fitness for a particular purpose or otherwise (regardless of any course 

of dealing, custom, or usage of trade) with regard to ISO’S services hereunder or with regard to any goods 

provided incidental to the services provided by ISO under this Agreement. 
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9. Independent Contractor 

 

All work performed by either party under this Agreement shall be performed as an independent 

contractor and not as an agent of the other, and neither party shall have the authority to bind the other 

party hereto or incur liabilities on behalf of the other party.  Nothing herein shall be deemed to create a 

relationship of joint venture or partnership between the parties. 
 

 

10. Force Majeure 

 

(a) No party shall be liable for any default or delay in the performance of its obligations under this 

Agreement if and to the extent such default or delay is caused, directly or indirectly, by (i) fire, flood, elements of 

nature or other acts of God; (ii) any outbreak or escalation of hostilities, war, riots, or civil disorders in any country; 

(iii) any act or omission of any government authority; (iv) any labor disputes (whether or not employees’ demands 

are reasonable or within the party’s power to satisfy); or (v) the nonperformance by a third party for any similar 

cause beyond the reasonable control of such party, including without limitation, failures or fluctuations in 

telecommunications or other equipment. 

 

(b) In any such event, the non-performing party shall be excused from any further performance and 

observance of the obligations so affected only for as long as such circumstances prevail and such party continues to 

use commercially reasonable efforts to recommence performance or observance as soon as practicable. 

 

 

11.       Governing Law & Waiver of Jury Trial   

 

This Agreement shall be governed by and construed in accordance with the laws of the State of Texas   

(without regard to its choice of law provisions).  In performing its obligations under this Agreement, each party 

agrees to comply with all laws and regulations applicable to it.  THE PARTIES AGREE THAT ALL ACTIONS OR 

PROCEEDINGS ARISING IN CONNECTION WITH THIS AGREEMENT, WHETHER BASED UPON 

CONTRACT OR TORT, SHALL BE TRIED AND LITIGATED ONLY IN THE STATE AND FEDERAL 

COURTS LOCATED IN THE STATE OF TEXAS.  THE PARTIES HEREBY CONSENT TO PERSONAL 

JURISDICTION IN THE AFOREMENTIONED COURTS AND WAIVE THE RIGHT TO A TRIAL BY JURY 

AND ANY RIGHT THEY MAY HAVE TO ASSERT THE DOCTRINE OF FORUM NON CONVENIENS OR 

TO OBJECT TO VENUE TO THE EXTENT ANY PROCEEDING IS BROUGHT IN ACCORDANCE WITH 

THIS SECTION 11. 

      

12.  Notices 

 

Except as otherwise specifically provided, all notices and other communications required or 

permitted hereunder shall be in writing, shall be sent by certified mail, commercial overnight delivery 

service such as Fedex and UPS, or facsimile (facsimile notices shall be confirmed in writing by 

commercial overnight delivery service), at the party’s respective addresses appearing at the beginning of 

this Agreement, or such other addresses as the parties may designate by written notice to the other party, 

and shall be deemed to have been given (i) if sent by certified mail or commercial overnight delivery 

service, when received and (ii) if sent by facsimile machine, when the commercial overnight delivery 

service confirmation copy is actually received.   

 

13.       Publicity 

 

CA Company and ISO shall obtain written approval from the other prior to any reference to or 

use of the other’s name, logo, trademark, service marks, copyrights, or any other proprietary classification 

of such party or its affiliates in any advertising, promotional or instructional materials provided by or for 

such party, and each party shall comply with any condition of any such approval required by the other. 
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14.       Assignability 

 

Neither party may assign its rights or obligations under this Agreement without the advance 

written consent of the other party, which consent shall not be unreasonably withheld.  Provided, however, 

that a party may assign its rights and obligations hereunder to a third party who is acquiring all or 

substantially all of the assigning party’s assets upon 30 days written notice of such assignment.  To the 

extent that there is an assignment, the non-assigning party will takes all steps reasonably requested by the 

assigning party to effectuate that assignment. 
 

15.       Headings 

 

The headings contained in this Agreement are for convenience of reference only and shall not in 

any way affect the meaning or construction of any provision of this Agreement. 
 

16.        Severability 

 

In the event any part of this Agreement is determined to be unenforceable, illegal, or invalid, the 

remaining provisions shall remain valid and enforceable.  This Agreement may be executed 

contemporaneously in one or more counterparts, each of which shall be deemed an original, but together 

shall constitute one instrument. 

 

17. Compliance with Laws 

 

In connection with the exercise of their respective rights and obligations under this Agreement, 

both ISO and CA Company will comply, at their own expense, with all applicable laws, regulations, 

ordinances, rules, and orders of governmental authorities having jurisdiction and the rules of the card 

associations (Visa U.S.A., Inc. and MasterCard International, Inc.). 

 

19. Credit Report Authorization 

 

 CA Company authorizes ISO to obtain an investigation or consumer report about its commercial 

and/or personal finances from a consumer and/or credit reporting agency or other investigative agency.  

 

20.      Entire Agreement 

 

This Agreement constitutes the entire agreement between the parties with respect to the subject 

matter, supersede any previous agreements and undertakings and, except as otherwise provided for in this 

Agreement, can be changed only by a written agreement signed by both parties.  A party’s waiver of a 

breach of any term or condition of this Agreement shall not be deemed a waiver of any subsequent breach 

of the same or another term or condition. 

 

  

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date of the first above 

written. 
 

CA COMPANY: __________________________________ 

 

 

By: __________________________________________ 

 

Name: __________________________________________ 

 

Title: __________________________________________ 

 

Date:      __________________________________________ 

ISO: Pivotal Payments Inc. 

 

 

By:____________________________________________ 

 

Name: ________________________________________ 

 

Title: ________________________________________ 

 

Date:      ________________________________________ 
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EXHIBIT A TO SPLIT FUNDING SERVICES ANGREEMENT  

 

AND 

 

ADDENDUM TO MERCHANT AGREEMENT FOR CASH ADVANCE FUNDING PROGRAM 

 

 

WHEREAS _______________________________ [name of Merchant] (“Merchant”) has entered into a 

certain financing arrangements with _____________________ (“Funding Co.”), (“Cash Advance 

Agreement”); 

 

WHEREAS Merchant and Pivotal Payments Inc.  (“Pivotal”) and Bank have entered into a Merchant 

Agreement for processing of payment card transactions (“Merchant Processing Agreement”);  

 

WHEREAS Pivotal and Funding Co. have entered into a Split-Funding Services Agreement for the 

diversion of certain specified merchant settlement funds (“Split-Funding Agreement”);  

 

WHEREAS, Merchant desires that Pivotal divert a percentage of Merchant’s settlement to Funding Co. as 

more fully described herein; 

 

NOW THEREFORE, the parties agree as follows: 

 

1. Merchant hereby irrevocably instructs Pivotal withhold or debit from payment [●] % of each 

settlement payment otherwise due to Merchant under Merchant Processing Agreement arising from 

credit and debit card transactions and remit the amount so withheld to Funding Co. until such time as 

Funding Co. has received a total of $[●].  

 

2. However, if any legal, collection or other fees become due pursuant to the Cash Advance Agreement 

Merchant hereby authorizes Pivotal, upon written notice by Funding Co. to Pivotal, to increase the 

amounts payable to Funding Co. to satisfy complete payment of said fees. 

 

3. Merchant and Funding Co. agree and acknowledge that the above-referenced payments to Funding 

Co. shall be (i) net of any fees payable by Merchant under the Merchant Processing Agreement; and 

(ii) at all times subject to and subordinate to any rights and interests of Pivotal under the Merchant 

Processing Agreement.  In accordance with the preceding, Merchant and Funding Co. agree and 

acknowledge that Pivotal shall be under no obligation to make payments to Funding Co. (i) in an 

amount in excess of what is then due and owing to Merchant under the Merchant Processing 

Agreement; and (ii) where such payments would, in Pivotal’s reasonable opinion, adversely affect its 

risk exposure in relation to Merchant.  

 

4. Subject to paragraph 2 above, upon receipt of amounts due to Funding Co. by Merchant, Funding 

Co. agrees to promptly notify Pivotal to cease diverting settlement payments to Funding Co. 

 

5. The parties hereto acknowledge that Bank and Pivotal are not a party to the Cash Advance 

Agreement and accordingly bear no liability whatsoever to Merchant or Funding Co. in connection  
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with this Addendum. Merchant and Funding Co. therefore agree to indemnify and hold Pivotal, Bank 

and their respective principals, agents, and employees (collectively “Indemnitees”) harmless from 

and against any and all causes of action, losses, damages, claims, liabilities and expenses including 

reasonable attorney’s fees suffered or incurred by Indemnitees as a result of any act or failure to act 

in accordance with this Addendum.   

6. Capitalized terms used but not defined herein shall have the meaning ascribed to them in the

Merchant Processing Agreement. Other than as specifically amended herein, all other terms and

conditions of the Merchant Processing Agreement shall remain in full force and effect.

Agreed to this ___ day of ___________, 20____. 

MERCHANT 

Legal Name_____________________________________ 

By:____________________________________________ 

Name/Title: _____________________________________ 

FUNDING CO. 

Legal Name_____________________________________ 

By:____________________________________________ 

Name/Title: _____________________________________ 

PIVOTAL PAYMENTS INC. 

By:____________________________________________ 

Name/Title: _____________________________________ 
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EXHIBIT B TO SPLIT FUNDING SERVICES ANGREEMENT  

 

 

 

Pricing: 

 

Set up Fee: $250.00 

 

Monthly Maintenance Fee: $1000.00 
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